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A Proeme to the ſecond Part of the Inſtitutes. 


WEEN the firſt Part of the Inſtitutes , following Littleton our 
WY Rs Guide, we have treated of ſuch parts of the Common 

23] [&y Lawes, Statutes, and Cuſtomes, as he in his three Books 

2» ESY hath left unto us. We are in this ſecond Part of the 1nſt;- 

tutes to ſpeak of Magna Charts, and manyancient and other Statutes, 

25 in the Table precedent do appear. 

It is called Maga Charts, not that it is great in quantity, for there be Marlb. cap, 5. 1g- 
many voluminous Charters commonly paſſed, ſpecially in theſe later #775 Et» _ 
times, longer then this is ; nor comparatively in reſpe& thatir is grea- 1a ſuperchan ye 
ter then Charta de Foreſfta, but in reſpect of the great importance , and Bra. lib. z. vl, 
weightineſs of the matter, as hereafter ſhall appear : And likewiſe for = pang 
the ſame cauſe Charta de Foreſts, is called Magna Charta de Foreſts,and Regiltr, © 
both of them are called Magn Charte libertatum Aneliz, OY Irin* Pick, 

King Alexander was called Alexander Magnus, not in reſpe of the cc.” wow 
largeneſs of his body, for he was a little man, but in reſpect of the Rt. Pai.20. 


greatneſs of his heroical ſpirit, of whom it might be truly ſaid, Marci, 1 E. 3. de 


perambulatione 


Mens tamen in parvo corpore magna fuit ; for.in Com EG: 
So as of this Great Charter it may be truly ſaid, thar it is Magnum in _— _— 
| 2 E.3.nu. 36. 


aruo, | 
And it is alſo called Chart libertatum Regni ; and upon great reaſon 
it is ſo called of the effet, 2uis libtros facit : Sometime tor the ſame 
cauſe, Communis libert as, and le Chartre des franchiſes. 

There be four ends of this Great Charter mentioned in the Preface, The nd. 
viz, 1. The honourof Almighty God, &c. 2, The ſafety of the Kings $piens incipit i 
Soul, 3. The advancement of holy Church, and 4, The amendment © 
of the Realm: foure moſt excellent ends, whereot more ſhall be ſaid 
hereafter. | 

By Charter bearing date the 11, day of February, inthe g. yeat of gy what Authort- 
King H, 3. and ſecondly, by that Charter eſtabliſhed by Authority ty, nd when. 
of Parliament then fitting, and ſo entred into the Parliament Roll; the | 
Witneſles to the ſaid Charter were 31, Lords Spiritual, vis, Stephen 
Langton Archbiſhop of Canterbury, E. Biſhop of London, 7. B, of Bath, 
P. of Wincheſter, H, of Lincoln, Robert of Salisbury, W.of Rocheſter Wot 
Worcefter,1,of Ely,H.of Hereford, R.of Chiceſter, William of Excter, Bi- 


ſhops. 


T he great provi- 
dence and policy 
for preſervation 
of it, 
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ſhops. The Abbot of 'S, Zdes, the Abbot of S. 4{bons, the Abbot of 
Battaile, the Abbot of S. Auguſtines in Canterbury, the Abbot of Eve- 
fram,the Abbot of Weſtminſter, the Abbot of Burghe S, Peter, the Ab- 
bot of Reading, the Abbot of Abindon, the Abbot of Malmesbury, the 
Abbot of Winchcombe, the Abbot of Hyde, the Abbot of Certeſey, the 
Abbot of Sherborp, the Abbot of Cerne, the Abbot of Abbotebury, the 
Abbot of Midaleten, the Abbot of Selbie, the Abbor of Cirenceſter , 
And 33, of the Nobility; viz, Hnbert de Burgo Chiet Juſtice of Eng- 
land, and 32,Earls and Barons,vis. Randall Earl of Cheſter and Line, 
William Earl of Salisbury, William Earl Warren, Gilbert of Clare Earl 
of Gloceſter 8 Hertford, William de Ferrars Earl of Derby, William Man- 
devile Earl of Eſſex, H, de Biged Earl of Norffolk, William Earl of Al- 
bemarle, H,Earl of Hereford, Fohn Conſtable of Cheſter, Robert de Ros, 
R, Fitzwalter, Robert de Vipownt, William de Braer, R, de Monntfitchet, 
P.FitIherbert, Will, de Aubeine, Robert Greſly, Reignald de Brehus ,Fohn 
ae Movenne,1T, Fitz- Alen, Hugh de Mortimer Walter de Branchamp, Will, 
de $, Fohn, Peter de Molalacy, Brian de Liſle,T de Multon, Richard de Ar- 
gentein,Jefferyde Nevill, william Mandint Fohn de Zaalim,and others, 

There were many of the great Charters, and Charts de Forefta, puc 
under the Great Seal, and tent to Archbiſhops , Biſhops , and other - 
men of the Clergie, to be ſafely kept, whereot ane of them'remains at 


| this day at Lamberh, with the Archbiſhop of Canterbury, 


25 E. 1. cap.1, 


Alſo the ſame was entred of Record ina Parliament Roll, 

And after, King E.1, by Ac of Parliament did ordain that, both che 
ſaid Charters ſhould be ſent under the Great Seal, as well co the Juſti- 
ces of the Foreſt, as to others, and to all Sheriftes, an1 to all other 
the Kings Officers, and to all the Cities through che Realm, and that 


the ſame Charters ſhould be ſent to all che Cathedral Churches, and 


25 E.1. cap. 3. 


28 F.1.ca.2,&17. 


The quality, 


Mart.Par. fo.246, 
247) 248, 


Paſch. 5 H.z. tit. 
Morcaunc' t. 53. 


Stat. 35 E. 1. 
Conkrm, Chart, 


How, anJ upon 
what grounds it 
hath been im- 
pugned. 


that they ſhould be read and publiſhed in every County tour times in 
the year in full County, v3, the next County day after the feaſt of 
S. Michael, and the next County day after Chriſtmas, and the next 
County day after Eefter, and the next County day after the Feaſt of 
S, Fohn, | 

It was for the moſt part declaratory of the principal grounds of the 
fundamental Laws of Englend, and tor the relidue it 1s additional to 
ſupply ſome defets of the Common Law z and it was no new declara- 
tion : for King Fohn in the 17.year of his reigge had granted the like, 
which alſo was called Meena Charta, as appeareth by a Record before 
this Great Charter made by King H, 3. 

Home ne ſuer” Mordanc' apad Wefimoneſterium des terres in auter Conn- 
rie, car ceo-ſer encont' Leſtatut de Magna Charta finon que illa aſciſa ſemel 
interminata a coram Pufic' | | 

Alfo by the faid Act of 25 F.1, (called Confirm' Chart”) ic is adjud- 
ved in Parliament that the Great Charter, and the Charter of the Fo- 
reſt ſhould be raken as the Common Law, 

Soon after the making of this Great Charter, the young King by 
evil Counſel fell iaco great miſlike withic, which Habert de Burgo ſums- 
mus Fnſtictarins Angiie perceiving ( who in former times had been « 
great lover, and well deſerving Patriot of his Countzy, and learned in 
the 


LUIMI 
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the Laws (for Rot. clauſ, 11 H,3, membr, 44. 1 find that he, and many Re: clauſtin.z; 
others were Juſtices 7tjnerant in 5 H,3, and I haveſeena fine levied be- md744 5H-3 
fore him and fix other Judges, between Stephen de Wamceſle, and the 

Abbot of Hales )yet meaning to make this a ſtep to his ambirion(which 

ever rideth without reines) perſwaded and humored "the King that he 

might ayoid the Charter of his Father King Fohn by dureſle, and his 

own great Charter, and Charta de Foreſt alſo, for that he was within 

age when he granted the ſame, whereupon the Kihg in the 11. yeare 

of his reign, being then of tull age, got one of the great Charters, and 

of the Foreſt into his hands ; and by the counſel principally of this 

Hubert his Chief Juſtice, ata Councel holden at oxford, unjuſtly can- 

celled both the ſaid Charters, (notwithſtanding the ſaid Hubert de Buy - 

go was the primier Witneſs of all the temporal Lords to both. the ſaid 

Charters ) whereupon he became in high favour with the King, inſo- 

much as he was ſoon after (viz, the 10, of December, in the 13. year of 

that King, created to the higheſt dignity that in thoſe times any Subject 

had) to be an Earl, zz.of Kent. But ſoon after (for flatterers and hu- 

moriſts have no ſure foundation ) he fell into the Kings heavy indigna- 

tion, and after many feartull and miſerable troubles, he was juſtly, and 

according to Law ſentenced by his Peers in open Parliament , and qo oy H.3 
juſtly degraded of that dignity which he- unjuſtly had obtained by his ra. x7 .2. ma, 
counſel tor cancelling of Magna Charta, and Charta de Foreſta. And the © tergo & 124 
King by his Charter granted, 2#04d nos firmiter & integre tenebimus ju- 

dicium de Huberto de Burgo per Barones difFum ; he was buried in the 

Frier predicants where Whztehall is now built, (0 as no Monument re- 

mains of him at this day, 

-In this advice Hubert de Burgo either diſſembled his opiniori, ot 

orolly erred (as ever ambitious flattery bedazles the eye, even of them 

that be learned) firſt, for that a King cannot avoid his Charter,;albeit he . 
make it when he is within age,. for in reſpect of his royal and politick 
capacity as King, the Law adjudgeth him- of fall age, Secondly, it 
being done by Authority of Parliament, and enrolled of Record, ic was 
ſtrange that any man ſhould think that the King an rn them in 
reſpet he was withinage, Thirdly, it was to no efid to cancel one, 
where there were ſo many, or to have cancelled all, when they were of 

Record in the Parliament Roll, or to have cancelled Roll and all, when 
they were, for the moſt part, but declaratories of the ancient Common 
Laws of England, to the obſervation, and keeping whereof, the King 
was bound and ſworn, What ſucceſle thoſe potent and opulent Sub- —_ : 
jets, Hugh Spencer the Father, and Son had, for giving raſh and evil 1,5, 8" 
counſel to King E, 2, enconter la forme de 1a grand Chartre, I had tather «& fiii. 
you ſhould read then I ſhould declare, 

After the making of Magna Charta ahd Charta de Foreſta,divers lear- ro, clauſ. Anne 
ned men in the Laws, that I may uſe the words of the Record, kept 19 H-z-m.z2. 
Schooles of the Law in the City of Londen, and taught ſuch as reſorted 
to them, the Laws of the Realm, taking their foundation of Magna 
Charta, and Charta de Foreſta, which, as you have heard, the King by 
11] advice ſought to impeach, 

The King in the 19, year of his reigne, by his writ, commanded the ,,x.. uv; wr-:, 
Mator 


Bro. Alien, ſans 
licenſe. 10. 


Of whas high 
eſtimation it hath 
been. 


Confirm, Char, 
25 E,1. Ca.1-K2. 
Vet. Mag.Charrt. 
x. part, fol.35. 
25 E. 3. ubi ſupra, 


42 E« 3- Cap.1- 
25 E.1,ubi ſupra. 
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Maior and Sheriffes of Loxdon, Qued per totem (Civitatem Londnd acl- 
mari faciant & firmiter prohiberi, ne aliquis ſcholas tenens de legibus in 
eadem Civitate de catero ihidem leges doceat, & ſi aliquis ibidems fuerit 
hujuſmodi ſcholas tewens,ipſum fine dilatione ceſſare fac ; Teſte Rege,&rc. 
11 dit Decembris, Anno regni [#1 decimo nono, But this writ took no 
better effec then it deſerved, for evil counſell being removed from the 
King, he, in rhe next year, vjs..in the 20, year of his reign complear, 
and inthe one and twentieth year current, did, by his Charter under his 
great Seal, confirm both Magna Charts and Charts de Foreſts, he being 
then 29, years old, And after, inthe 52, year of his reign, eſtabliſhed 
and confirmed both the ſame by A& of Parliament, 'with the clauſe, 
ued comtravenientes per Dominuns Regem,cum convict fucrint gravi- 


& 3. ter puniantur, Hereby ſhall ſome opinions and reſolutions in our Books 


be the better underſtood, which ſpeak of alienations without licence 
before or after 20 H, 3. which year was named for that the King then 
confirmed the ſaid great Charter, and in hke mannerdid King E.1, by 
AR of Parliament in the 25 yeat of hisreign : and the ſaid two-Char- 
ters have been confirmed, eſtabliſhed, and commanded to be put in ex- 
ecution by 32. ſeveral Ads of Patliament in all. 

This appeareth partly by that which hath been ſaid, for that it hath 
ſo often been confirmed by the wiſe providence of fo many Acts of 
Parliament. 

And albeit judgements inthe Kings Courts are of high regardin 
Law, & Fudicia are accounted as Fur ditta,yet it is provided by At 
of Parliament, that if any judgement be given contrary to any of the 
points of the great Charter,or Charta de Fereſta, by the Juſtices, or by 
any —_— the Kings Miniſters, 8c. it ſhalt be undone, and holden 

or nought. 

And Dos both the ſaid Charters ſhall be ſent under thegreat Seal to 
all Cathedral Churches throughout the Realm there to remain, and 
ſhall be read to the people twice every year. 

The higheſt and moſt binding Laws are the Statutes which are efta- 
bliſhed by Parliament z and by authority of that higheſt Court it is en- 
ated ( only to ſhew their tender care of Magna Charta and Charta de 
Foreſts ) That if any Statute be made contrary to the great Charter, or 
the Charter of the Foreſt, that ſhall be holdes fr none : By which words 
all former Statutes made againſt either of thoſe Charters are now re- 

pealted ; And the Nobles andgreat Officers were to be fworn to the 
obſervation of Magna Charta and Charta de Foreſts. 
ne fuit quondam Magne reverentia Charts, 

We in this ſecond Part of the Ininnter treating of the ancient and 
other Statutes, have been inforced almoſt of neceſſity to cite our ancient 
Authors, BratFos, Britton, the Mirror, Flets, and many Records, never 
before publiſhed in print, to the end the prudent Reader may diſcern 
what the Common Law was before the making of every of thoſe Sta- 
tutes which we handle in this work, and thereby know whether the 
Statute be mtroductory of anew Law, or declaratory of the old, which 
will conducemuch to the true underſtanding of the Text it ſelf, We 
have alſo ſometime in this and other Parts of the 7»fitutes, cited the 


Grand 
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Grand Cuſtumier de Normanady, where it agreeth with the Laws of Exg- 
land, and ſometime where they diſagree,ex diametro,being a Book com- 
pounded as well of the Laws of England, which King Edward the Con- 
teflor gave them, as he that Commenteth npon that Book teſtifieth(as 
elſwhere we have noted) as of divers cuſtomes of the Duchie of Nor- 
mandy, which book was compoſed in the reign of King H,3, viz, abour 
40. yeags after the Coronation of King Richard the firſt, 3. Septembris, 
Anno 1. of his reign, Anno Dom, 1189, about 138 years atter the Con- 
queit,See that Book, cap.22, fo,29,4.and the Comment upon the ſame, 
& cap.112, In which C»ftumier a great number of the Courts of Juſtice, 
of the Original Writs, and of many other of the titles of the Laws of 
Eneland are not'{o much as named or mentioned. And ſeeing we have 
in theſe, and other parts of our 1ſf#tutes, cited the Laws and Statutes 
of divers Kings before the Conqueſt, and in the Conquerours time, we 
have thought good, for the eaſe of the Reader, to ſet down the times 
wherein thoſe Kings lived, and deceaſed, 1nas began to reign Anno 
Dom. 689. and deceaſed 726, Aluredns, alias Alfredus, alias Elfredus, 
began to reign Anno Dom, 872. and deceaſed 901, Of this Alured it is 
thus written, Aluredz acerrimi ingenii princeps per Grimbaldum & Fo- 
hannem dottifimos Monachos tantum inſtrutius eſt, ut in brevilibrorum 
omnium notitiam haberet, totumque novum & vetus Teſtamentum in eu- 
logiam Anglice gentis tranſmutaret (cu us tranſlations pars nobis felici- 
ter accidit,) This learned King in advancement of Divineand humane 
knowledge,by the perſwafton of thoſe two Monks,founded the famous 
Univerſity of Cambridge, Edwardas, ſon of the ſaid Alured, began to 
reign Anno Dom. 901, and deceaſed 924, * Ethelflanus,alias Adelſtane, 
eldeſt ſon of the ſaid Zaward, began to reign Anxo Dom, 924. and de- 
ceaſed 940, » Edmundus began to reign Anne Dom, 940. and deceaſed 
946. © Edgarus began to reign Anzo Dom.959. and deceaſed 975, 4 E- 
theldredus beg:nto reign Anno Dom. 979, and deceaſed 1016, *Canutus 
began to reign Anno Don, 1016, and deceaſed 1035, f Edwardus began 
to reign Anno Dom, 1042, and deceaſed 1066. & Willielmus Baſtardus 
began to reign Anno Dorn, 1066, and deceaſed 1087, 

Some fragments of the Statutes in the reigns of the aboveſaid Kings 
do yet remain, but not only many of the Statutes, and Acts of Parli2- 
ment, bur alſo the Books and Treatiſes of the Common Laws both in 
theſe and ocher Kings times, and ſpecially in the times of the ancient 
Brittons(an ineſtimable loſs)are not ro be tound. 

Ic 15 to be obſerved that in Domeſday, Haroldus, who uſurped the 
Crown of Engl:zd after the deceaſe of King Edward the Confeſſor, is 
never named per nomen Regs , ſed per nomen Comitis Haroldi, ſeu 
Heraldi , And therefore we have omitted him, 

In citing of the aboveſaid Laws originally written in the Saxon 
tongue, we have referred you to Mr. Lambard, who accurately and 
faichfully rranflated che ſame into Latin, one page containing the Sax- 
on, and the next the Latin,and is in print (for our manner is not to cite 
any thing, but fo to refe:re the Reader, as he may eaſily find it;) Sed ut 
unicuique ſuns tribuatur honos, all thoſe Statutes in che reigns of all the 
abovelaid Kings were of ancient time plainly and cruly tranſlated into 
Latin, 


In FE iftoria E !lj- 
enk tol. 38. lib. I, 


C.. Caius D, m 
Cant. 


a Fortis, {apiens, 
& fortunans : 
Danos expulit, & 
Anel:am in Mo- 
narchiam reduxit, 
b Martir apud 
Hoxon ol1m He- 
gilſdon. 

c Pacifieus , Rex 
E xcellenti ſſimus, 
4 Named in Do- 
meſday. Glouc, 
Ecclcha de E ve- 
ſham. Adclredus. 
cIn Domelday he 
is ever wricten 
Cnur” Rex, 

f He isever called 
in Domeld. 
Epiſcopus S. Edw. 
Ceſtr.Kex Edwar- 
dus dedit Regi 
Griffino terram 
que jacebat trans 
aquam qua De v0» 
carur. 


gHeisin Domel. 
written Willich 
mus Rex, we! 
Williclmus, ves 
W. Rex. 


Regula, 
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Latin, (whereof we have a very ancient, jf not the firſt Manuſcript ) 
which, no doubt, did not a little abbreviate Mr, Lawbards pains, 
Upon the Text of the Civil Law, there be ſo many gloſſes and in- 
rerpretations, and again, upon thoſe ſo many Commentaries, and all 
theſe written by Doctors of equal degree and authority, and therein ſo 
many diverſities of opinions, as they do rather increaſe then reſolve 
doubts and incertainties, and the profeſſors of that noble Science ſay, 
Thar it is like a Sea full of waves. The difference then between thoſe 
olofſes and Commentaries, and this which we publiſh, is, that their 
olofles and Commentaries are written by Doctors, which be Advo- 
cates, and fo in a manner private interpretations : And qur Expoſiti- 
ons or Commentaries upon Magna Charta, and other Statutes, are the 
reſolutions of Judges in Courts of Juſtice in judiciall courſes of pro- 
ceeding, either related and reported in our Books, or extant in judicial 
Records, or in both, and therefore being collected together, ſhall ( as 
we conceiye) produce Certainty, the Mother and Nurſe of repoſe and 
quietneſs, and are not like to the'waves of the Sea, but Statio ms fida 


perits : for Fudicia ſunt tanquam Furs ditta, 
Fints Proemu. 


But noyy let us peruſe the Text it ſelf. 


MAGNA 


NA CHART A; 
EDIT A Anno nono H.;. 


-ENRICUS Deigratia rex Angliz, Do- 
minus Hiberniz, Dux Normaniz & Aqui- 
taniz,& Comes Andegaviz,Archiepiſcopis, 
Epiſcopis, Abbatibus,Priorthus,Comiribus, 
Baronibus, Vicecomitibus, Przpoſitis, Mi- 

AD mw niſtris, & omnibus Ballivis, & fidelibus ſuis 
przſentem Chartam inſpecturis, ſalurem. Sciatis quod nos in- 
ruitu Dei, & pro ſalute anime noſtrz, &c. & ad exaltationem 
fan&z Eccleſiz, & emendationem regni noſtri, _—_— & 
bona voluntate noſtra,dedimus & concellimus Archiepiſcopis, 
Epiſcopis, Abbaribus, Prioribus, Comitibus, Baronibus, & 
omnibus liberis de Regno noſtro, bas libertares ſubſcripr,, te- 
nend' in regno noſtro Angliz in perpetuum, 


T Henricus De1 gratia Rex Angliz,&c.] Concerauing the Stples 
of the Kings of England, toth befoze and after this King, and how often they al- 
tered the ſame,ſee in the firſt part of the Inſtitutes,SeRione prima. 


T Archiepiſcopis, Epiſcopis, Abbaribus, Prioribus, Comiri- 


bus, Baronibus, &c.)] This oz the like particular diredion this King and 
his P2ogenitozs befoze him uſed; andſo did E.r,E.2.8 E.3.King R,z.inhis Let- 
ters Pafonts ufed a moze generall and compendious direction, viz, Omnibus ad 
quos przſences literZ perveneriot, &c, which direction 1s uſed fo this day, ſaving in 
Charters of Creation of Dignities,the directons to this day are, Archiepiſcopis, 
Epiſcopis, Ducihus, Marchionibus, &c. 2nd hiis teſtibus tn the end, 


© Nos intuitu Det, pro ſalute animz noſtrz,ad exalcationem 


ſan&z Eccleſiz,& emendationem regni noſtri.”] Here be fanr nota; 
ble cauſes of the making of this great Charter rehearſed. x. The honour of God. 
2+ Fo2 the health .of the Kings ſoul. 3. Foz the eraltation of holy Church , 
and 4. fo2 the amendment of the Kingdome, 

Theſe be thoſe erccllent laws contained in this great Charter, and digeſted in- 
ko 38. Chapters, which tend fo the honour of God, the ſafety of the Kings conſci- 


The firſt pare 
of the Infti- 
tures, 3e#.1. 


Note not only 
the preamble 

of rhis Charter, 
& of the Foreſt, 
bur the bodies 
of che Charters 
themſelves are 
contained in 
the Charter of 
KingFobn,An, 
37.0t his reign, 
Mat.Par. pag, 
246, Que x 
parte maximd 
leges antiquas 
& regni con- 


ence, the advancement of the Church, and amendment of the Kingdome, granted ſuerudenes con» 


and allowey to all the Dubjecs of the Realm, 
B « Spontanea 


tinebant, fag. 
244- 


Inter leges ſeu 
Inſtitutiones 
RegisH.1.cap.1 


See the fuſk 
part of the In- 
{tirucs, Sea. x: 


Magna ( harta. Cap.1, 
T Spontanea & bona voluntate noftra.] Theſe wo:ds were ad- 
ded,foz that King Johs, as hath ben ſaid, made the like Charter in effec, @ ſought 
to avoid the ſame, pzetending it was made by dureTe., 
| Mhis great Charter is divided into 383, Chapters. 


CAP. I. 


Mprimis, Concefſimus Deo, & hacprzſenti Charta noſtra 

confirmayimus pro nobis & hzredibus noſtris inperperuum, 
quod Eccleſia Anglicana libera fit, & babeat omnia jura ſua 
integra, & libertares ſuas illxſas. Concefſimus etiam & dedi- 
mus omnibus liberis hominibus regni noſtri, pro nobis & he- 
redibus noſtris in um, has libertates ſubſcripras, tenend' 
& habend' eis & hxredibus ſais, de nobis & hzredibus noſtris 
inperpetuum. | 

San&tam Dei, inprimis, Ecclefiam liberam facio, ita quod 
necvendam, nec ad firmam ponam, nec mortuo Archiepiſcopo 
five Epiſcopo vel Abbate aliquid accipiam de dominio Eccle- 
fix, ſeude hominibus ejus, donec ſucceſſor in eam ingrediatur, 
& omnes malas conſuetudines, quibus regnum Angliz injuſte 
opprimebartur, inde anfero. 


7 Conceſsimus Deo.” we have granted to God : when any thing is 
granted fo2 God, if is deemed in Law to be granted to God ; and whatſoever is 
granted to his Church fo2 his honour, and the mainfenance of his Keligion and 
ſervice, is granted foz andto God : Quod datum eſt Eccleſiz, datum et Deo, 

And this andthe like were the fozmes of ancient Acs and Grants, and thoſe 
ancient Acts andGrants malt be conffrued andtaken as the Law was holden at 
that time when they were made. 

Vere in this Charter, both in the title andin divers parts of the body of the 
Charter, the King ſpeaketh in the plucall number, conceſſimus, The firſt King 
that I read of befoze him) that in his grants w2ote in the plurall number, was 
King John, Father ofour King H.z.other Kings befoze him weote in the ſingular 
number, they uſed Ego ; and King John, and all the Kings after him, Nos, 


© Pronobis & haredibus noſtris inperperuum.)] Theſe wozds 
were added to avoid all ſcraples, that this great Parliamentary Charter might 
live and take effect i all ſacceſionsof ages foz ever. Poze of this wo2d (heires) 


hereafter in this Chapter. When Pro nobis, hzredibus & ſuccefſoribus noftris 
camein, ſhall be ſhewedin his fit place, 


T Quod Eccleſia Anglicana,&c.] his at the making of this great 
Charter,extended not to {reland,no2 to any of the Kings fozein Dominions;but by 
the Law of Poynings,made by the Anthozity of Parliament in Treland,in Anno 21+ 
H. 7.allthe Laws and Statutes of this Realm of England befoze that time had 02 
made bo extend to Ireland, ſo as now Magna Charta doth ertend into Ireland, 

q Qunod Fccleſia Anglicana libera fit.Jaryat is that all Ccclefiaftical 
perſons within theRealm their poſſeſſions 6 gods ſhall be freed from all unjuſt er- 
actions, 


LIM! 


Cap. 1. Magna Charta. | _ 


actions and oppzeſſions,but notwithſtanding ſhould yeeldall lawfull duties,either 
to the King 02 to any of his Subjects: ſo as libera here 1s taken foz liberaca, foz as 
hath been ſaid,this Charter is declaratozy ofthe ancient Law and L iberty of Eog- 
land, and thercfoze no new freedom is hereby granted, (to be diſchargedof lawful 
tenures, ſervices, rents,and aids) but a reſfitution of ſuch as lawfully they had 
befoze, and to free them of that which had been uſurped and incroached upon them 
by any power whatſoever. And purpoſely and materially the Charter ſaith Eccleſia, 
becauſe Eccleſia non moritur, but moriuatur Ecclefiaſtici ; and this extends to all 


Eccleſiaſtical perſons of what quality oz ozder ſoever, 


C Et habeat omnia jura ſua integra.) That is,that all Ecclefiaſti- 
cal perſons ſhall enjoy all their lawful juriſdicions, and other their rights wholly 
without any diminution 02 ſubſtraction whatſoever, £ jura ſua pzove plainly, that Des. Duck 
no new rights were given unto them, but ſuch as they had befoze herebyare con- , 1 _ 
firmed : and great were ſometimes their rights, fo2 they had the third part of the 4 
poſſeſſions of the Realm,as it is affirmed in a Parliament Roll, 


q Eclibertates ſuas illzſas.) Libertates are here taken in two ſenſes, 
:, Fo2the Laws of England ſo called, becauſe liberos faciunt , as hath ben ſaid. 
2. They are here taken foz pziviledges held by Parliament, Charter 02 pzeſcri- x e,ig. fol, rg. 
ption mo2e then ozdinary : and in this ſenſe it is taken in the Wizit De libercatibus & 26:2. 
allocandis, and in another W2zit De libertatibus exigendis in icinere, but it is but F.N-B. fo-229- 
libertates ſuas , ſuch as of right they had befoze, Jura Ecclehz publicis zquipa- Reguls, 
ranmur, 

Every Archbiſhopzick and Bilhopzick in England are ofthe Kings foundation, 
and holden of the King per Baroniam, and many Abbots and P2tozs of Þonaſte- 
ries were alſoof the Kings foundation, and did hold of him per Baroniam; and in 
this right the Archbiſhop and Bithops, and ſuch of the Abbots and Pziozs as held 
per Baroniam and called by W21t to Parliament, were Lo2ds of Parliament:and 
this 13 a right of great honour that the Church, viz. the Archbiſhop and Biſhops, Glanvitl.7.c.r; 
now have. Eccleſia cft infra ztatem, & in cuſtodia Domini Regis, qui cenecur jura & Bra&.lib. ;. fol, 
hzredirates ſuas manutenere 8 defendere, And in other Recozds it is ſatd, Eccleha 2*51.5-f0.427. 
quz ſemper elt infra ztatem fuogicur ſemper yice minoris, nec eſt juri conſonum quod —_— 
iofra ztatem exiltentes , per negligentiam-cultodum ſuorum exheredationem patian« Fleralib.z, = 
eur ſeu ab aRione repellancur, 

They are diſcharged of purveyance fo2 their own pzoper gods. See hereafter 

And this was the ancient Common Law,and ſo declared by divers Ads of Par- © 2. 14 E. z- 
liament, and there is a Wait in the Regiſter foz their diſcharge in that behalf, pgs SUat, 2, 
And this is not reſtrained by the ſaid A of 27 H.8, fozthereby it is pzovided that ; rg... tt 
the Purvepoz ſhall obſerve the Statutes foz them p2ovided, ſo as where the Pur- 8 £.. fol.z6, 
Leyo2 is p2ohibited to purvey by any Statute, the ſaid Act of 27 H, 8, ſetteth him Regiſt. 289. 
not af liberty. vid. 27 H. 8. 

Andtrue it is that Eccleſtaffical perſons have moze and greater liberties then ©*#: *?4 wa 
other of the Kings Subjecs: wherein to ſet down all, wouldtake up a whole Uo- : 
tume of it ſelf ; and fo ſet down no example, agreeth not with the Dffice of an Exr- 
poſito2 ; therefoze ſome few eramples ſhall be exp:eſed, andthe fudious Reader 
= toobſerve the reſt as he ſhill read them in our Books, and other Authozities 
of Law, , 

Jfa man holdeth Lands 02 Tenements, by reaſon whereof he onght (upon ele- R2ikt 53. 
tion, xc.) toſerve ina tempozal office, if this man be made an Eccleſiaſtical per ****Þ 7% 
ſon within holy D2ders, he ought not to be elected to any ſuch office ; and if he be, 
be may have the kings Wait fo2 his diſcharge, and the wozds of the Wzit are ob- 
ſervable. Rex, &c. Cum ſecundum legem & conſuerudinem Regni noſtri Aogliz Cle- 
rici infra ſacros ordines conftiratt ad tale officium eligi non debeant, nec haRenus con- 
ſueyerunt, &c, and the reaſon thereof is erpzeſſed in the Wzit, Quia juci noneſt 
conſonum, quod hii qui falubri Ratu animarumy &c, (in tali loco, &c,) deſeryiunc, 
alibi ex:ra (cundem locum) ſecularibus negotiis compellantur, 


B 2 Wy 


4 Mayns Charta. Cap. 1. 
wit if appeareth that this was the ancient common Law and cuſtome 
Ti CO ine Comets: tin: weatthans Don, inplicer fo nagaia 
2 4 1moOr, C. 2+ Me "P * . have thts pztvi- 
cularibus, ut <i placent cui fe probayit. Ecclellafticall perſans have 
Litt. fol. 20. Iedgehat they ought not in perfon tolerve in warre. Atſo Ecclefiafiiral perſons 
Regiſt. fol. gughttobe quit and diſcharged of Tolles and Cultames, Attrage,Pontage, Pa- 
F, N-B. 227- wviage and the like, fo2 their Eccleſialtical gods; and if they be molefted theretaze, 
they have a wzit fo2 thetr diſcharge, by which wait it appeareth that this was the 
ancient Common Law of England, Rex, 8c, cum perſonz Ecclefaliicz ſecundum 
conſuerudinem haRenus in regno noſtro ufirutam & approbatam , ac ad telonium, 
payiagium & muragium, &c, de bonis ſuis Ecclefialticis alicubi in eodem regno prz- 
Rand* nulletenus teneancur, &c. ; 
If any Eccleſiaſtical perſon be in fear oz doubt that his gods 02 Chattcls, 
o2 Bealks, 02 the gods of his farmoz, xc, ſhould be taken by the nunifters cf the 
F.N.B. 29. King fo2 the buſinefſe of the King, he may purchaſe a p:otecion cum clauſula 
Regiſt. 289. — Fl 
See the expoſi- Diltrelles ſhall not be taken by Sheriffs 02 other of the Kings miniſters in the 
tion of the ſta= inheritance of the Church wherewith it was anciently endowed, but otherwiſe it 
ture of Artic. jg of late L 
Cler.cap.9. JfanyCcclefialfical perſon knowledge a ſtatute Perchant oz ſtatute aple oz 
a recognizance in the nature of a tatute ſtaple,his body ſhall not be taken by fo2ce 
of any p2ocefſe thereupon; and fo2 moze ſurety thereof the wzit thereupon to take 
Regiſt, 300. F. £h2 body of the connſo2 is, 6 laicus fit, | | 
N.B.266.2.16, If a perſon be boomdin a recognizance in the Chancery 62 in any other Court, 
E.z.proces165. EC. and he pay not the ſum at the day, by the Common Law, if the perſon had 
Regiſt, judi-22. nothing but Eccleftaffical gods, the recognize could not have had a leyari fac* 
13E-2-0:0- tothe Sheriff to levie the ſame of theſe gods, but the wait ought to be direced to 
2472. 2.3” the Biſhop of the Dioces tolevie the ſameof his Ecclellaltical gas, 
25E.3- 44 *-Jnanaction bought againlt a perſon (wherein a Capias lieth) foz example, an 
29E. 3-44 account , the Sheriff returns quod clericus eſt beneficiarus, nullum habens laicum 
3> Ee 3-05 £-dums in which he may be ſummoned: in this caſe the plaintif cannot have a 
4rÞ, Ag -,. Capiasfothe Sheriff to take the body of the perſon, but he thall have a wit tothe 
45 E.3.6. WBilhopto cauſe the perſon fo come and appear. But if he hadreturned quod cle- 
47 E, 3.14. ricuseſtnullum habens laicum feodumythen is a Capias fo be granted fo the Sheriff, 
2r 11.6. 16 fyz that it appeared not by the return that he hada benefice , ſo as he micht be 
- warned by the Biſhop his Dioceſan, andno man can be erempt from juſtice. S& 
wiee9* moze of this matter Artic, Cleri, cap.9. - 
Marlebr. c, 10. Secundum legem & conſuetudinem Regni Angliz ckerici in decenna, &c, pohi non 
Britron f.19.B. debeant , vel ca occafione diftringi yel inquietari non conſueyerunt : and Ecclefiafti; 
Flers -2-©.45- cal perſons are not bound toappear at Tournes o2 viewes of Frankpledge, 
Ripe pay” — Butt hereof this little taſte hall in this place ſuffice, with this, that as the over- 
flowing of waters do many times make the river to loſe hts p2oper chanel, ſo in 
times palk Eccleſiaſtical perſons ſeking to extend their liberties beyond therr 
frue bounds, either loſt oz enjoyed not that which of right belonged to them. 


q Conceflimus etiam & dedimus omnibus liberis homi- 


Lit. ſe&. x89. nibus regnt noſtri, GCC, ] Theſe wo2ds ( omnibus liberis hominibusregyi ) 
_ do include all perſons Eccleſiaſtical and tempozal incozpozate,politick oz natural; 

*Sce the ſtature nay they extend alſo to villains, foz they are accounted free againſt al men ſaving 

ot 34 E.1.de againft the L 02ds. 

tallagio non | , 

eh te. - © Has libertates ſubſcriptas) yere it is to be obſervedthat the a- 

generd]. fozeſaid clauſe that concerned the Church only, is in favour of the Church gene- 

*Mich.17 E.1. rall without any reſtraint ; but this clauſe that concerns all the Kings ſubjects 

” —_ hath a reffraint by reaſon of this wozd ( ſubſcriptas ) which reffrainetif libercates 

Seerhe 6ſt pare £9 the 38, Chapters of this great Charter, 

of the Inſtitur, * Note that Courts of juſtice arealſo called /ibertates, becauſe in them the Lawes 


1, of the Realm, que /iberes facrnnty are adminiſtred; 


4 Hzredi- 


Cap. 2- AMapna Charts. 7 


4 Hzredibus.] at this time Heredes were taken {ag Suceeffores, artd 
Succellores foz Hzredes, 
De nobis.] 3n this plate theſe wozds are not inferted to make a iegal 


tennre of the King, but to intimate that all liberties at the firit were derived from 
the Crown. 


CAP. Il. 


Iquis Comitum vel Baronum noftrorum, five aliorum te- 
g nentium denobis in capite per ſervitium Militare, mortuus 
fuerit, & cum deceſlerit, heres ejus plenz ztaris fuetir, & re. 
levium nobis debeat, habeat hereditamenr' ſuum per anti- 
quumrelevium, ſcilicet, heres vel hzredes Comitis, de com' 
integro, per centum libras, hares vel haredes Baronis, de 
Baronia integra , per centum marcas, heres vel hxredes 
Militis, de feodo militis integro, pet centum ſolidos ad plus. 
Erqui minus habuerit, minus det, ſecundum antiquam con- 
ſuctudinem feodorum. 


C Siquis Comitum vel Baronum.] at this time there was never Ro: Pains, 

a Duke, Parqueſſe, o2 Uiſcount in Tngland, foz if there had been, they had (no anno 11 E. 3. 
donbt )been named in this Thapter:the firſt Duke that was created ſince the Con- !*-5- fo 3+ in 
quelt, was Edward the Black Pzince, in x 1 E.3. Robert de Vere Earl of Oxford, I 
was inthe 8, year of Richard the ſecond created Barqueſſe of Dublin in Ireland, Ror.Par.8R. 2. 
and he was the firſf Parquelle that any of our Kings created, : 

The firſt Uiſcount that I find of Recozd, and that ſate in Parliament by that ©o*- Par 13H. 
name, was John Beaumont, who in the 18, year of H. 6, was created Wiſcount © ** *** 
Beaumont, 


q Comites wy Dicuntur Comites, viz, quia in Comitatu five & ſocietate no- 
. . di - fun Conſul k d x . . BfaR. {ib.1.fol. 
men ſumpſeranr, qui etiam dici poſſunt es a conſulendo : Reges enim tales fibi yp, Fjera lib. x, 
affociant ad conſulendum 8& regendum populum Dei, ordinantes eos 1n magno honore, cap. 5. 
& poteltate, & nomine, quando accingunt eos pladiis, ripgis Sladiorum , &c, gladius Britten 68. b, 
autem fignificat detenfionem Regni & Patriz, 


q Barones,] Snnt & alii potentes ſub R idi | 
ege quidicuntur Barones, hoe eſt, ro- RraQt.ubi ſupra. 
bur belli, And where ſome have thought that Baro is no Latin wozd, we find it int 44 Anic.Srg 
Tullies Epiffles, Apud Patronem, et alios Barones te in maxima gratia poſui, Gale 119%il40 E. 3: 
fridus Cornwall tenet manerium de Burford de Rege, per feryicium Baroniz, 1But 
os OY GEE * King gtve (da - one and his heirs, Tenend' 

e rege per {ervicium Baroniz, he is no Lo2dof Parliament untill he be called b 
Wait fo the Parliament. Theſe which are Earls and Barons ho offices and # 
duties annexed fo their dignities of great trult and confidence , foz two purpoſes, 
T. Ad conſulendum tempore pacis. 2. Ad defendendum Regem & Patriam tempore Inter record. in 
belli, And pzubent Antiquity hath given unto them two enſignes to reſemble, Ti 27-4ue- 


and fo pat them in mind of their duties. Fo2 firſt thoy have an honourable long $Mocoten 


robe of ſcarlet reſembling Counſel, in reſpec whercof they are accounted in Law, Caſe, &c, 


De magno concilio Regis. 2. They are girt with a ſwozd that they ſhould ever be 
ready 


6 


Glany.l.9:C.4- 


$ H.4, ubi (up. 


Hil$S$E.1.in 
Banc, Ror. $6. 
Midd.W hich 
Record is cited 
in the firſt part 
of the Inſite, 
Sef. 157. in 
marg. 


VerediAum. 


*Tr.17 E.1.in 
Banc, Rot, 29. 
Salop. Walr.de 
Hoptons Caſe, 
Acc. 

* The Juſge» 
men, 


See1n H.4.72. 
&2;E.3. 32. 


Magna Charta. Cap. 2. 


ready to defend their King and Country. And it is fo beobſerved that in ancient 
Recozds the Barony (under one wozd) included all the Nobility of England, be- 
cauſe regularly all Poblemen were Barons, though they had a higher dignity: 
and therefoze of the Charter ofK ing E. r. in the Expoſition of this Chapter here- 
aſter mentioned, the concluſion is, Teftibus NG, Epiſcopis, Baronibus, 
&c. So placed, in reſpect that Barones included the whole Nobility : and the 
great Councell of the Nobility , when there were beſides Earls and Barons, 
Dukes and Barqueſſes, were all comp2ehended under the name De la Councell 
de Baronage, 


C Sivealiorum tenentium in capite.} zt is wozthy of obſervation, 
with what great judgement this ſtatute concerning relief is penned. Fo2 by the 
Act of Parliament called, The Aſſiſe of Clarendon, Anno 10H, 2, Anno Domini 
1164. it is thus enacted : Archiepiſcopi, Epiſcopi, & uniyerſz perſonz Regni quide 
Rege tenent in capitez habeant poſleſſiones ſuas de Rege , ficur Barcniam, & inde re- 
ſpondeant Juſticiariis & miniltrs Regis, & ficut cxteri Barones debent intereſſe curiz 

egis cum Baronibus, &c, Therefoze this Chapter beginneth, $i quis Comitum 
yel Baronum, 0 as ( as to relief of an Carl o2 Baron) it is not material that 
he hath Baroniam, unleſſe he be Noble, that is Carl oz Baron; andocyers being 
not Noble, but holding in Capire, ſhall pay relief acco2ding ts the Knights fees 
which they have. Sc hereafter Cap. 31. who ſhall be ſaid to hold in Capite. 


C Per (ervitium militare.} Foz this ſe the firſt part of the Jnfti- 
tutes, SeA, 103, 112, 154,157, 126, 127, Whereunto you may adde this Kecozd 
following. 


Per Af iſam Fohannes de Moyſe,qui eſt infra etatem,implacitat Thom' de 
Weylaund & Marg ux ejus pro uno Meſſuag.ii, molendinis, itti. acris pratt, 
& xlii,s, red, in Eaſtſmithfield ext Algate, Ipſs voc ad war Rad de Ber- 
ners, qui war et dic” quod nihil clamat niſi Wy co quod Fohannes pater 
ditti + 4am teunit de eo preditta ten per homar” et ſervic vid, et inve- 
niendi quendam hominem pro eo in turri Londow. cum arcubus et ſagittss per 
__ dies tempore guerre, Fohannes dic quod tenet ten' pred, per 
omagium et ſervitium quorundam calcariorum vel vi.d, pro omni ſervic”. 
Et ſic omittendo multa ex utraq; parte manifefte patebit per verd' Fur & 
per Fud' Cur _= in hac wh terminatum fuit, Fur dic quod predidta ten” 
tenent' de preditto Radulpho per homagium & ſervic' unius pars calcariorii 
deauratorum vel ſex den ,* & inven' quend' homint pro ipſoRadulpho in tur- 
ri Lond, cum arcub” et ſagit per xl, dies tempore guerra is boreal' Angulg 
turris praditts pro omni ſervic'. * Et quia compertis eſt, &c, quod Radal- 
phus cognoſcit in reſponc quod preditt hereſtenere debet eadem tew' per pre- 
diff” homaz'” et ſervic preditt calcar vel ſex denar & per ſerjantia inve- 
niendi univ homin? pro eo in pred turri per xl.dies, et manifeſte liquet quod 
huddi minores ſerjantie que debent fieri pro Dominss ſuts de quibus tenent 
tenementa ſua per alios qua ſeipſos nulla inde dabunt cuſtodia eiſde Domins, 
nec dare debent, licet iidem Domini infra #tatem heredii per negligentians 
propinquorii parent hujuſmodi cuſtodias occupaverint et iſte Robikes 20 
poteſt dedicere quod —_ aliqus habuit ſciſinam de predief Cuſtod' _ 
occupation? ſua et negligentia parentii preditti heredis anteceſſoris ſui dum 
infra etat? fuit,et non alio jure; Conſiderat eſt quod pradit? Fohannes rec 
inde ſeiſ, &6.et damn Cx.l, iv,s, viid, &c, Valor terr per aunii xxl, x.d, 
See the firff park of the Inſticutes, SeR. 155, & 157, and note the diverſity be- 

tween ſuch a fenure of the King ; fo2 in that caſe it tho 
ſerjarity, and that Grand-ſerjanty foz the greateſt part is to be dene within _ 
| Realm, 


uld be a tenure by Grand-. 
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Realme, and Knights ſervice ont of the Realm, as Licclecoo there ſaith; 
CPlenz ztatis.] ww the firlt part of the Inſtitutes, Sc. 104. 


T Antiquum relevium ſcilicer, &c.] Concerning the wozd Rele- 
viuin, vide 1, Part Iaſticut, Se&, 103. It appeareth that the relief here ſet down is 
the ancient relief, and was certain at the Common Law : But there had been of 
long fime an heavy incroachment of an incertain relief at wil and pleaſure,which 
under a fair term was called rationabile Releyium ; and this Ac had jult cauſe to 
ſap, Per Antiquum relevium, foz in the reign of H,z, Gzandfather to H, 3, the King 
exacedan incertain relief ; foz ſo Glanvill ſaith, who wzote in his time, De Baroniis Glany. l.9. £.4. 
verd nihil cerrum ſtaturum eſt, quia juxca yoluntatem & miſcricordiam Domini Re- Ockham cap. 
gis ſolent Baroniz Capicales de releviis ſuis Domino Regj ſatisfacere. And Glanyill $9 non b- 
under the name of Baromies doth include Tarldomes alſo : ſo the relief of all the "8 ney pa 
Nobilitie was taken as incertain at that time,and therefoze how neceſſary it was ,,,, c,, .. 
that the ancient relief ſhould be reſtozed is evident, and the Com- 
D ment rtanereu 
g Scilicer,hzres vel hzredes.)] ©f this wozd (heice) (i the firſt part 9"- 
of the Inſtitutes, SeA. x , whereunto pou may adde that which was thereomitted, 
concerning the Antiquity of deſcents, which the Germans had agreeable with 
the ancient Laws of the 1Bzitons, continued in England to this day, out of that 
faithfull and learned Piſfozian, whoof the ancient Germans ſaith , Hzredes ſuc- Tacitus de mc 
ceſſoreſque ſyi cuique liberi, & nullumteſtamentum : & Jiberi non ſunt, proximvs gra- 715% Germs- 
dus in poſſefione, fratres, patrui, avunculi, &c, Wherein we obſerve th2e things. **" 
x» ZLhat fo2 default of children and bzethzen, the Uincle,4c. and not the Father, 
03 any in the right line aſcendent Houly t, but the collaterall only. 2, That 
by the Conunon Law no Teffament oz laff Will could be made of Land. 3.That 
of ancient time Succeſlores were Synonyms with hzredes. Wut in this ancient 
Statuteat is pertinently ſaid hzres,and not ſcceſlor; fo2 every Biſhop of England 
hath a Barony, and ſs had many Abbots and P2io2s ( un reſpec whereof they were 
Lo2ds of Parliament) aud yet they paidno relief, becauſe their ſucccozs came 
to it by ſucceſſion, and not as herre by inheritance; and this Ac ſaith, Habeacr 
baredicatem ſuam. And they are ſeiſed in Jure Epiſcopatus, Monaſterii, &c, de Co- 
mitacu integro & de Baronia integra, The Barons in Domeſday are accounted a- 
monglt the Teaants in Chief. Vide Glany.lib.g.cap.6. Magna Charts cxp. 31, 
It is to be underſfod that of ancient time(as it evidently appeareth by thisChap- ,..+ 12, . 1 
ter, andby our Boks) every Earldome and Barony were holden of the King 74.4.94. 6 x. 
mm Capite, which poveth that both the Dignities of the Carl and the Baron, and 3. cſchaunge 2. 
the Earldome and Barony were derived from the Crown.* And it is tobe known 22 E- z- Afliſe 
that the fourth part of the yearly value of an Carldome, a Barony, and the living wot 
af a Knight, was the ancient relief that this Chapter fpeaketh of. And fo2 that of 7, =. 1.18 
ancient time * a Knights living was eſtemed at 20.1. per ann. (Which in thoſe A; Pp]. ul:. 
dayes was ſufficient to maintain the dignity of a Knight) his ancient relief was 24 E- 3- 66. 
5. L which is the fourth part of his living by one year. — = 
The yearly value of a Barony was to conſiff of 3, Knights fees andaguarter, 'z 540 
which by jult account amountedto 490. Parks by the year, therefoze his relief 19.9, © 
was as is here ſet dawn x1co. Parks. a See the firſt 
DE an ancient Panuſcript intituled, De modo tenendi Parliamencum, &c. tem- Pt of the In- 
pore Regis Edwardi filii Regis Ethefdredi, quiquidem modus fuic per diſcretiores Re- nr BR. pg, 


gai coram Willielao Duce Normannorum & Conqueltore & Rege Angliz, ipſo con- _ — 


queſtore hoc campore przcipieme, recitar” & per ipſum approbat* &&c, Dfthe Authes b i E.2. cap. r. 
rity and Antiquity whereof you may read in the fourth part ofthe InfTitates 7 x6. «5. 
Cap.of the Court of Parliament, & hic infra, =_y —_ _ 

Now every Earldome confilted of the value of an intire Barony and an half, (17 oe 
which amounted ts 20. Kuinhts fors,amonatian to 400.1.per annum,and therefozs ** 
his ancient relief here called Anciquum relevium,being the fourth part of the year- 
ly value of his Earldowe, was x 00.1. Jn that excellent Charter which King H. r. 

| | made 


* j, EdW. 


filii Etheldredi. 


Inter leges Ca- 
neatly Cap. 97. 
* CC. maic. 


* 5 Baronis, 


Magna (harta. Cap. 2. 


made on the day of his Cozonation, Communi Conſfilio & affenſu Baronum Regni 
Angliz, amongſt other things it is thus contained, Omnes malas conſuerudines, 
quibus Regnum Angliz opprimebatur, inde aufero, quas malas conſuerudines exinde 
ſuppono, Si quis Barogum meorum, Comitum) five aliorum quide metenet, mortuus 
fuerit, h#res ſuus non redimet terram ſuam, ficut faciebat rempore fratris mei, ſed legi- 
tia & juſta releyatione releyabit eam ficut homines Baronum meorum legitima & ju- 
ſa releyatione releyabunt terras ſuas & Dowinis ſuis, &c, Legem * Regis Edv, yobis 
reddo cum illis emendationibus , quibus Pater meus emendayit conhlio Baronum 
ſuorum. 

Wy this Charter it appeareth, 1+ that there was a lawfull and juſt relief to be 
paid by the Earl and Baron, which implyeth a pzopoztionalle relief accozding to 
the value of the living, by reaſon of this wozd (Juſta) which cannot be intended of 
an uncertain relief, but of the juſt relief, upon the Computation of ſo many 
Knights Fes contained in the Modus whereunto this Charter hath relation. 
2. It appeareth that there was an unjuft relief in the fime of William Rufus his 
W2other, which upon ſearch we have found in an ancient Panuſcript in the Lt- 
b:ary of Arch-Biſhop Parker, which we have ſen, and will tranſcribe in that 


Language that we finde if. 


De reliefe al cunte que al Roy afert 8, chivals enfrenees & enſebees, co 4. 
Hauberts,+ 4. Hawmes,@& 4. eſcues,& 4. launces,& 4.eſpees les aultres,& 
4.chaceurs, & 4. palefrees a freins eta cheveſtre. | 

De reliefe a barun 4. chivals,les 2. enfrenes & euſeels,& 2. hauberts, & 
2. hawmes,& 2 eſcus, & 2, eſpees, & 2, launces, & les autres 2, chivals, un 
chaceur, un palfrey a freins & acheveſtres, 

De reliefe a vavaſſur a ſon lige ſenior doit eſtre quite per chival ſon pi- 
er, tiel come il avoit jour de ſon mort, & per ſon hawme, & per ſon eſcu, & 
per ſon haubert, & per ſon lance, & fil fait diſaparaile,qui il nouſt chival ne 
arme juſte quite per C, ſol, | 

Le relief al villain le meliour avoir que il averad 2, Chivals, 2, oefs, 
2, Vaches durrad a ſon ſeignior,& pur ſont touts les villains in frankpledee, 

In K, Canucus time, relevatio Comitss fuit 8. equi, 4. ſellati, 4, inſela- 
ti, & galee 4. & lorice 4, cum 8, lances, & totidem ſcutu, & gladii 4. & 
* CC. mance aur. | | 

Poſtea* thani Regs, qui ei proximns ſit, 4, equi, 2, ſellati, 2.non ſellati, 
2. eladii, 4. lancea, & totidem ſcuta, & galea cum lorica ſua, & 50. mance 
auri. 

Et mediocris thani equus cum apparatus ſuo, & arma ſua, & halſtang in 
We ſt - ſe X 4, &c . 

Laſtly, this Chapter of Magna Chatrta is but a reſtitution and declaration cf 
the ancient Common Law, and that antiquem releyium of the Earl and Baron 
was certain , ſo now joyning both together, this certain relief here ſet down is 
legitimum, juſtum & antiquum releyium, mentioned in the Modus, &c. 

If is ſaid that there be ancient pzecedents in the Exchequer, that he that hety 
by a Dukedome, which was valuedat twoEarles livings, ſhould pay acco2ding 
to the p2opoztionall and juſt fourth part ofhis living bpyear, 200. 1. And a Mar- 
queſſe that held by a Parqueſdome, who ſhould hate two Baronies, ſhould pap foz 
his relief 200, marks. UWrhat the value of the livingof a Uiſcount ſhould be, J 
have not heard, but certain it is he ſhould pay the fourth part of the yearly vatne 
of his Uiiſconnteſdome, 

But all this ts fobe intended, where the King granfeth a Dukedome, Mar 
queſdome, Earldome, Uiſceunteſdome oz Barony fo hold, as here it is ſpoken, de 
nobis in Capire per ſervitium mulicare, viz. De Comiratu integro & de Baronia integra ; 
& qui minus habuetit > m nus det, ſecundum antiquam conſuetudinem feodorum. 

215ut 
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A- 4. cx parterem, 
hel. Com. 
Hil. 7 H.4.rot. 
3. rot. chart, 36 
tare E,27.nu,8. the 
b Earl of Cans 
bridges ae. 


- 4 


ut now the ancient manner of creation is altered, foz now, when the King 
creates a Duke, a Parqueſſe, an Earl, a Uiſcount oz Baron, he ſeldome creates 
a WDukedome, Harquiſdome, Carldome, FC. ad ſuſt;inendum nomen & onus, viz, fo 
grant him Panno2s, Lands, Tenements,xc.to hold of him in chief ; foz common- 
ly upon creations the King grants to them created an annuity. And therefoze 
at this day Noble-men do pay ſuch reliefs as other men uſe to do,in reſpect of their” 5 11.8-Djer +, 
tenures:foz as the heire of a Knight ſhall not pay relief,unlefe he have a Knights ,, . 2.rer. 
Fe, #c- ſo the heire of an Carl oz Baron ſhall not pay relief by this great Char- regis, cap. ;. 
ter, unleTe he hath an Earldome oz Barony, as 1s afozeſaid, 


T Ad centum ſolidos ad plus.] and this was the ancient relief foz Glut. 
a Knights Fee, and ſo was holden inthe reign of H. 2, foz Glanvil ſaith, dicicur cap. 4. 
autem rationabile releyium alicujus jux:a conſuerudinem regni de feodo unius milicis 19: fol.r24. 
per centum ſolides : ſo as the Fe of a Knight at that time was certain, viz. the rags Lones 
fourth part of his living per annum ; and ſo ought, as appeareth, the relief of the $tac. : E. 2, 4 
Nobility to have been in certainty, though they were not permitted to have jt ſo, milicibus, 
which ſatouredof-the power of a conqueroz to keep the Nobility under, oz to make - Part of the 
himſelf the moze amiable tothem. CE 


T Secundum antiquam conſuetudinem feodorum.) whis is 26%. 
obſervable , that theſe certain and pzopoztionable rates are accozding to the ans *bi ſupra. 
cient cuſtome of reliefs. | Brirton cap.69, 

* A Knight holdslind by Grand Derjanty, he is not pregn this Statute, and F eps _ 
therefoze ſhall not pay the reitefof a Knight declared by this Ac;but the heire be- , Part _— G 
ing of full age at tho deceaſe of his anceftpz, hall pay the value of his lands fo2 dne- Infticur.cce, 
year, which is his Pcimer ſeaſon. | | 154, 157 

But here it is demanded, ſeeing Liccleton ſaith, that tenure by C62nage; if it Li*«6-1 56. 
beof any other Lo2d then the King, is Knights ſervice, what relief the Veire of 
lach a tenant ſhall pay, o2 whether he.ſhill pay any relief at all. Liczlg:on in the 
ſame place ſaith, that tenure by Coznage d2iweth unte it Ward and, Barriage, 
and (peaketh nothing of relief; and by this Ad relief is to be payed accozding to Mich-13 E.r, 
the quantityof the Knights Fee, viz. De feado militis integro > centum ſolidos,8 __— 
qui minus habueric, minus : bat a tenure by Co2nage hath no fuch quantities, nec codem enne. 
ſuſcipic majus & minus, and therefoze tenure by Coznage, though it be Knights. roc.158. Cum- 
ſervice, is not within this @fatute. Yercof you may read a Recozd to this effec, Þ<cland. 


0. Swinborns 
Inter Fohannem Craiftoke querentem werſus Idoneam de Leybouriie' que - ace, cornde 
diſtrinxit ipſam per averia pro relevio dando.pro terris in Dunſton, Bramp- © 
ton yanene which, Eſeclyve,& Bonlton,qu2 valent C.li.per ann,que tenct 
ae ea per homaginm & Cornagium,  Ettþſe dicit quod talis eft-conſuctudo 
patrie de We guns haredes poſt wortem antece(ſorum ſuorum debent rele- 
vare terras ſuas dominis de quibus, 8c} feilicet ſolvendo pro relevia quan- 
tum terre valent per annum, qua de ipſis domin tentntar, niſi de minori 
ipfis dominis poſſwnt ſatisfacere: unde 19ſa advocat captionem pro relevio ſe- 
cundum pradiftam conſuetudinem, &c, "' : 
Johannes negat tal? 4, conſuetudin?,ſct concedit quod tenet teneyenta pre- 
C '". * was 


- Albs frm. 
Cornagium, 


Brat, {2.0.24 
vide Glanv. 1.7. 
cap.g.Fler. li.z. 


cap. 17: Brit. 


Magna ( harta. Cap.z. 
difta per Cornag xv, 5, v1.4, & ditit quod anteceſſores ſui prixe duplica- 
rant anteceſior. ipfius Idones ſolvends Li. s. Ipſa dicit quod cuni Fuhannes 
cogn', quod ipſe tenet predittaten de ipſa per cornagium, ad quod hujsſms- 


a 
di relevinum mere eft acceſſor', ratione 6.0 prediite, Et dic' quod idem 


Fohannes exigit tale relevium verſw _—_— in eadem patria & tem 


qu0 08 ſuper patriam, Ideo wen” 


« Et de conſuct' _ pox ſe 


Far im Crb $, Fohannis Baptiſta, &rc. —_ Idonea dic _ duplex ef 


renura in Com VWeſtmerl, ſcilicet, una per Alban firmam, & alia per Cor- 
nagium, Et quod tenentes per Albam firmam poſt mortem amectſſorum ſus- 
rum debent daplicare firmam ſuam tantum, Et tenentes per Cornaginm poſt 
mortem anteceſs. ſuorum tenentur reddere valorem terrarum ſuarum unius 
anni, Et Fohannes 2 contra dic' quod conſuttude patrie eſt quod heredes non 
ſoltrent nifi duplicands Cornaginm, &c. 

Briton hi. 2.fo.84.cap.36.nu,2. Et imprimis de feodo militari quale fic rationabile 
releyitm antiquum de feodo railicari diftingaitur in Charra libertacum, cap. 2 ,&c. And 
in theſane Chapter, m.9, ſaifh thus, De ſerjantiis yerd nibil cerrum exprimicur, 


f0.177,178,&c, quid yel quantum dare debeant hzredes ; 1deo juxta yolumtatem Dominorum Dominis 


Lit, ſeR-x12; 


Lit. {*&. -97. 
Lit.f&.1 11» 


. 
443 


See the Cuſtu- 
mier de Norm, 
cap.29. and che 
Comment up= 


on the ſame 3 


& cap. 32. &le age ſhall nat bei 


ſatisfaciant pro relevio, dum tamen iphi Domini rationem & menſuram non excedant. 


Certain tf is,that he that holds by Caffte-guard ſhail pay no Eſcnage,fo2 Eſcu- 


age malt be rated acco2ding ts the quantity of the Knights foes, as foz a whole 


Knights fe, o2 halfa Knights fee, ec. and of that nature is not Ceftle-guard. 
Lierleton freating of CaEle-nnard, ſaifh, that in all cafes where a man hotdeth by 
Knights y + ak ſuch ſervice dzaweth to if Ward and Parriage, and ſpeaks not 
thero of reitef. | K 


| p— 


*C4P: MIT 


I autem heres alicujus talium fuerit infra ztatem,Dominus 
jus non habeat cuſtodiam <jus, nec terrz ſux, antequam 
homagium ceperit ; & poſtquamralis heres fuerit in cuſtodia, 
cum:ad xtatem pervenerit ({cilicet xxi. annorum) habeat hzre- 
diate ſuam fine rglevio, & fine fine, ita tamen quod hi ipſe 
(dum infra ztatem ferit) hat Miles, nibilominus terra rema- 
neat in cuſtodia Dominorum fuorum, uſque ad terminum 


pradictum. 


yl Hares. } This @tatatc is onvlyto be intended of an Heire male, whereof 
heres ig derived: and whotall be harez,ac. ſ@ thefirft part of the Taſticures, lib, 
x, ſeQ.1; 3,3. Cultuniicr)de Norm. 9g, aud the Expoſitions upon the lame, x 


7 wy homagium ceperit.} Foz hamage ſi the ffrit part of 
the Inſtiriites; ſet, By. "ANE'it is fo be oervedthat in England and France it is 
catiev Homage, Homaginn, and in Italy Vaſſalegium. SIE 
Dome have' thought that theſe wazds are to ke underff@d that the heire within 
rd.antil the Lo hath taken the homage of ſome of the an- 


Latine Com. ceffo2s of the ULard, ſo as the anceſto7 of the heire map dye in the homage of the 


£01.48, b, 


Lo2d ; fo2 ina Writ of Wardb bytheLo2d, it is a god plea to ſay that the 
anceſf0z viev not in dis homage, and the Dtatute ſaith not Antequem homagium 
Fg ; ſuum 


UMI 


Cap.z. Magna Charta. 'e. 


ſuum ceperity but homagium generally ; and, ſay they, if the Lozd ſhould receive 16 5.3. Reli 


homage of the heir, he ſhould not be in Ward at all. | © 6,&20. 
But this is not the right intendment of theſe wo2ds, but the Statute meant auclalogry 
»81, $9,252. 


that the homage ſhould be taken of the heir himſelf, and that foz the benefit of the 7" 

heir; and ſo doth it appear by * our old Boks that wzote ſon after this Statute, Tr 
and contemporanea expoſitio eſt fortiſſima in lege, and ſo do the wozts theniſelves Mirror c.9.5 x. 
of this Law impozt: and the reaſon thereof is. notable; which was, that-befoze the Glany. lib.g. 
Lo2d ſhould have benefit of Wardſhip, he ſhould be bound to two things ; * x, to #2: 2>&6. 
warrant the Land tothe heir, and to that end the heir might have a Writ, De ho- n a: gi 
magio capiendo ; 2. fo acquit him from ſervice andother duties to be done andpaid gag. 195. 


to all other Lo2ds:both which the Lozd was bound to do (*as the law was then hol- 5 T4 ; x. :: 


den)ifthe Lo2d accepted homage de droic of his tenant,(in ſuch ſozt as the Lo2dis, fo.65.b: in libro 
if he receiveth homage aunceſtrel af this day) but otherwiſe it is of homage in faic, 12-9. William 
* Homagium eſt juris yinculum, quo quis aftringicur ad warrantizandum, defenden- 25. Quincing 
dum, & acquierandum tenentem ſuum in ſeifina yerſus omnes per certum ſeryitiumin yet 7 
donatione nominatum 8& exprefſum ; & etiam vice yerſa, quo tenens aſtringicur ad fidem bindeth to kecad 
Domino ſuo ſeryand & ſervitium debitum faciend. © We have an ancient Panu- ranty, but ho- 
ſcript of a caſe adjudged in a Writ of Cuffomes and Services between Alexander mage ls fait 
of Poulton and Robert de Nerron,that homage is of an higher nature to divers pur- _—_ tO AC» 
poſes then eſcuage. r,* Foz2 that homage bindeth to warranty, which eſcuage doth $.. 46 6:3 
nok, 2. age is ſo folemne as that it cannot be done again-as long as the Te- par: ofthe In- 
nant that made it liveth, but eſcuage may be given every other year. * And Lictle- ftitures, 8. 
ton ſaith that homage is the molt honourable ſervice, and humble ſervice of reve- =, $56 « II. 
rence: and yet it is true that eſcuage taking it ſoz ſervice, dzaweth to it homage. ..;. do hy F 
> But at the Comnion Law, if a man holding Land by Knights ſervice, had "7 
made a gift in frank-marriage,and the done had died, his heir within age, the heir {152 E: * 
ſhould be in Ward befoze any homage received ; Quia Dominus non poteſt capere , , p : 
homagium uſque ad tertium hzredem. And this Statute is to be intended where ho- + =o 8, 
mage was to be received by Law; yet did the Tenant in judgement of Law die in 4; ſupra. 2 
the homage of the Lo2d, oz otherwiſe he cold not be in Ward, a caſe wozthy of 47 E. 3. gar.99, 


great conſideration. | | | | Temp. E, 1, 
i But after when it was reſolved foz Law, and ſo held to this day, that homage = ' = | 
eM.S. in temp, 


of if ſelf doth not bind the Lozd to any warranty o2 acquital, unleſe it were ho- Y 
mage aunceſtrell, which either is wozn ont 02 very rare in England at this day; -*"" 
then accozding to the old rule, Ceſſance ratione legis ceſlar ipſa lex : The heir cans ! *© — 
not bind the Lo2d to receive homage in this caſe; but if the tenure be by homage Jing ** 
aunceſtrell, there the Lo2d ſhall not have the cuſtody of body 02 land befoze he re- a. 149. 
ceiveth homage of the heir,foz that homage bindeth him to warranty and acquifal, Lic. «8. 85. 
and conſequently within the reaſon of this Law, ſe. 99. 

* Yere is to be notedthat one within age may do homage, blit he cannot do fealfy, bz 3H.z.gar.42. 
becauſe that is to be done upon oath; Hoc obſeryato, quod fi minor homagium fecerit, i 35H.6.gar.7z* 


nullum tamen juramentum fidelicatis, antequzm ad ztatem peryenerit, przſtabit, D& r4 ou 11, 
It, 1ect. 


moze concerning this matter x, Part, Inſticur, lib, 2.cap, Homage & Fealty, hab La 


T Hat miles.) Be made a Knight ; anv his tenure of ſervice ts called > firſt 
Servitium milicare,Knights ſervice:' and therefoze if the King create the hetr with- yon of the In- 
in age a Duke, aParqueſſe, an Earl, a Uiſcount 02 a Baron, yet he ſhall remain ftiues. 
in Ward foz his body ; but if the heir of a Duke 02 of any other of the Nobili- | — ; 
fy be made a Knight, he ſhall be out of Uard fo2 his body. Af the heir in Ward >, 
be createda Knight of the Garter, a Knight of the Bathe, a Knight Banneret, oz ! Lib. 6.fol.7 3: 
a Knight 1Satcheloz, he ſhall be out of Ward foz his body fo2 that he is a Knight, Sic Drue Dru- 
and ſomewhat moze; and the ®tatute ſpeaketh generally, UnleCe a Knight, and << 
therefoze within the wozds and meaning of this Law, and the Sovereign of Chi- þ/ EF, "8... 
balry hath adjudged him able to do Knights ſervice, clifies cafe. 

And this wozd Fiac, be made, p2oveth that Knighthwd ought to be by creation Sec hereafter 
d2 making, and cannot be by deſcent. verbo remanev. 
= But albit the heir be made a Knight within age,yet is he not frevof the value 322 Prue 

C 23 abi ſupra: , 


Magna Charta, Cap- 4. 


ofhis marrſage,fo2 that was veſted befoze in the King 02 other Lo2d,and the King 
being Soveraian of Chtvalry hath adje him of fill age, that is, able to ao 
Kuights ſervice, fo thts intent, to fre his body from cuſtody, but neither to barre 
the King 93 other Y.02d of the vaine of the marriage,no moze then if he hadattained 
Setfo.rt  Remaneatin Cuſtodia Dominorum ſuorum.)] This wa 
ſtables caſe.  ( 3c) implieth that this ſtatute is ts be underſtodonly where the heir after 
75 E-6. 3% Pl. he be t1 Ward is made Knight within age; foz whon the heir apparent is made 
C204 2e7- iz, Vnight within age in the life of the anceſtoz, and the ancolfo; dieth,his heir with- 
Hg: 6+ {n age, he thall be out of Ward both ſoz body and Land, becauſe the Doveraign of 
o1Bromns ale Chivalry hath adjudged him of full ago, and able to do Knights ſervice in the life 
Sir Drye Nrv+ of his anceſtoz, ſo as in that caſe no title of Wardſhip did ever acerew, and there 


ric caſez 1b! can benv remanere 03 reſidue, but of that thing that had his elences2 being, 
Raeclfs cake | 


wel. Aum..H 
aa. MME nes M2 ——— 


CAP, 1W. 
(On terre hujuſroodi hercdis, qui infra zratem faerir, 


non capiat de terra haredis niſi rationabiles exitus, & ra- 
tionabiles conſucrtudines, & rationabilia ſervitia,8 hoc ſine de- 
ſtruione & vaſto hominum & reram. Et fi nos commiſeri- 
mus cuſtodiam alicujus talis terrz Vic', vel aljeuialii, quide 
exitibus terrz illius nobis debeat reſpondere,& ille de cuftodia 
illa deſtruQiont yel vaſta fecerit : Nos ab eo capiemus emend', 
& terra commitrtatur duobus legal' & diſcretis hominibus de 
 feodoillo, qui de exitibus terrz1]lius nobis reſpondeanr, vel illi 
cui nos illam aſcignaverimus. Er fi dederimus, vel vendiderj- 
mus cuſtod' alicui talis terrz, & ille inde deftruRionem fece- 
rit vel yaſtum, amittatillam cuſtod', & tradarur duobus diſcrer 
& legal' hominibus de feodo illo, qui {1militer nobis reſponde- 
ant, ficutpredi& eſt, [Vide Gloc' cap.5.W.1.ca.21. 


7 Cuſtos.) a per: ſome derive the wozd 3 cura & ſo, quia cuſios eſt is 
cui curs rei ſtat euſtodiendzand thereupon ſometime he is called Curator,jn French 
he is called a Gardien, ſo as his name cutios doth put him in minde of his office x 
duty, that is not onely to keep and pzeſerve the Lands and Tenements of the 
Ward conmitted to his cuftody in ſafety, but alſo to educate and bzing up his 
Ward vertuouſfly, and tq advance him in marriage without vdiſparagement. Vide 
x, part Inftirut. Se&. 103, of the cauſe and endof Wardlhip ; and (& the 4. part of 
the Inſtiruc. cap. Court of Wards and L.1veries, 


Bro6.lb7.fol. © Rationabiles exitus.) Exicus is derived ab excundo and fignifieth the 
Eleli6.ca.6;, rents and pofits iCuing out oz coming of the Lands oz Lenements of the Ward, 
5 E.3.6. 24 &. Which mult be taken by the Gardian in reaſonable manner;and therefoze to exicus, 
3-23,29, rationabiles is added, foz that nothing that is unreaſonable is allowed by Law. 


Brac1i.:.ſo.49, © Rationabiles conſuctudines.)] That is, things due by cuſtome 0; 
p:eſcription , and appendant o2 appurtenant to the Lands oz Lenements in 


Ward, as adbowſons, commens, watfe, ftrate,wzeck, and the like ; alſo the = 
| nable 


Cap. 4- MapnaCharte. 


nabls cuſtomes, fings, Fc. of Tenants in Uillenage, az by Copy of Caurfroll 
where fines be incertatn : foz though the cuſfames, duties, fines, oz the like be in- 
certain, yet if that which is eracted oz demanded be unreaſonable, it is again@Þ 
the Common Law. Foz this wozd (coaſueryd) and the divers (ignifications there- 
of, ſ& hereafter cap, 30, 


q Et rationabilia (crvitia.] This alſo, as a by Glanvill that Olany1i.g.c,4. 
wote in the reign of H, z. was the Common Law of , that tneertain W.4.cap, $85 
ſervices and aides ought to be reaſonable ; fo2, ſaith he, the 02d may racionabilig *7 ©3-09*%* 
auzilia de hominibus ſuis 3nde exigere ita tamen rhoderate ſecundum quantitate feo» 
dorum ſuorym & ſecundum faculcates, ne minus gravari inde videantur, vel ſuwm 
contetiementum awicrete, And that which he ſpeaketh there of aids, is to be appligh ©5525" 
to all incertain ſervices, cuſtomes, fines oz duties, | 

15ut it may be demanded, Yow and by whom ſhall the ſaid reaſonableneſſe in 
the caſes afozeſaid be tried 4 This you may read in the firf part of the Iaſticires, 
SeA. 69» 


q Ethoc fine deſtruftione & vaſto hominum & rerum.)] ikhengag 


* # - * | $. 
Foz theſe wozds,Deſtrucion and Waffe, ſ@ the firft part cf ths Inflicuces, SeR«67+ 5 2.1i:4. fol.49. 
and the Statute of Gloc. cap, 5. , $ 2.11.4. fol,97 


q Erfi nos commilſerinaus, 8c;] $42 this wed conimiſerimus, vide 
the firſt part of the Iofticures, Set. 58, & 531. Yorg the Committee of the King 
ts taken foz him to whom the King committeth the cuſtody of the Land, to one 
oz moze ; by this wozd commiſimus, raſgrveng 4 Rent, Quamdiu quis alius plus 
dare yolueric, and there the King remains Garvian, 


q Nos ab eo capiemus emenda.) gny this may be upon an office 


___ 0z by Wzit diregedtothe @yeriff to this effoa, Quis dam ett nobis cel. 357175 
z NC; aw 


| lib. 4. fal. 317, 
| © Ex fidederimus vel vendiderimus alicui cuſtodiam, &c.] 7 1.95 AM 
In this caſe the King granteth o2 ſclleth the very cuſtody it ſelf, fo , Pl. 22. lib.in- 
tee oz vendee becometh Guardian in fag? and that this diinoion between the 26 
Committee and Gzantee was by the Common Law, hear what Glanvill ſaith; Glany..7.c.16; 
Si vero Dominus Rex aliquam cuſtodiam alicui commiſerit, rune diftioguitur utrym : 
ei cuſtodiam plerio jure commiſerir; ica quod nullum inde reddere compurum oporter 
ad Scaccariutn, aut aliter : fi yero plene ei cuſtodiam commilſerit, tunc poterit, &c, ne- 
_ ficur ſua reQe diſponere. King H. 7, granted a Ward to the Dutcheſs of Buc- 
ingham quamdiu In manibus ſuis fore contigerit ; and afterwards the King made 
a ſpecial Livery, as by Law he might.to ths heir within age, and it was adjudged, 
as Juffice Frowick repozted, that the Dutcheſs was without remedy ; but other- 
wiſe it had been if the grant were durante minore #tate hztedis, 02 durante minore 
= But Lore lt may be nnterlaly bemennes, ny 
But here it may be1 yd 9, What if the Committee 0 ts , | 
doth walte, and the King during the minozity taketh > amends ? oh As Au 4 
bath the heir after his full age 2 The anſwer ts , That he ſhall have an adion of Fore "I 
Waſte, and that by ozder of the Common Law. And then it is further doubted ;, H.4 X 
and demanded, W has ſhall the heir then recover-foz the Wlardſhip cannot be loft, F.N.s.55.c.% 
ſ&ing the heir is af full age,neither by this Statute no2 by the fatute of Gloc, To 5: c. Vide 
this the anſwer is very obſervable, that ſejng that the Wardſhip cannot be beff, cite recon 
and the Waſte, being to the heirs diſheriſon, ought not to remain unpuniſhep, _— 5 4 
that the heir ſhall recover treble damage, foz that penalty is annered to the action Roc. 16. Dub- 
of Waſte ; and therefoze if an action of Waſte were given again Tenant in lin. Sc bere- 
tail apres poſſibilicie, generally the plaintif ſhall recover treble damages, becauſe **** i tbe 
they are annered tothis ſuit. But if the King do take amends, then the heir at **22i9n 7” 


full age thall have no action of Watte. br — magmas 


« Amiccat 


14 


Brafton lib. 4. 
fol.285,3 16, 
317. 
Gloc.cap. 5. 
Dier 28H. 8. 
fol.25. 
Britr.f0.33 34» 
* W.. cap. 21. 
Gloc. cap. 5. 
Artic.ſup.charrt. 
cap.18. 

14 E+3. Cap.13. 
35 E. 3.Cap.13- 


Fletalib.z, cap. 
10. $ Solent. 

* Nota, the 
cauſe of alte- 
ration by A& 
of Parliament. 
Mirror cap. 1. 
c.9. $ Enautcr 
maner 4cc, 
Britton cap.C6. 
fol. 1 67.b. acc. 
17 Ee2. Cap.9. 
3 E.3.tit gar.5- 


Britton cap.66. 
fol. 167. b. 
Brac.|.5. 421-2. 
Stanf, prerog. 
ca. 9.f01.3334- 


Magna Charta. Cap.5. 


q Amuttat cuſtodiam.) This is underffod of the land, and not of the 
body,” foz the wozps be cradacur duobus, &c, qui de exitibus terr# nobis inde reſpon- 


* Nora, ſince this ſtatute of Magna Charrca divers other fatntes againſt waſts 
and deffructions in the lands of Wards have been made. 

At the making of this ſtatute, the King had not any-pzerogative in the Cuſfo- 
dy of the lands of Jdiofs daring the life of the Jdiof,”foz if he had Had, this A 
would have p2ovided againff Waſt, xc. committed by the Committee o2alſigne 
of the King to be done in their poſſeſſions, aſwell as in the poſſeſſions of Wards; 
but at this time the gardianſhip of Idiots, 4c. was tothe Lozds and others 
accozding to the Courſe of the Common law. * And Idiots from their nativity 
were accounted alwaies within age, and therefoze the Cuſtody of them was perpe- 
tual ſo long as they lived, foz that their impotency was perpetnall., Andthe Lo2d 
of whom the Land was holden, had not a tenant that was able to do him ſervice, 
And therefoze within the reaſon of a Cuſtody of a minoz oz of an heir within 
age in caſe of Wardſhip. And this appeareth by Fleta, Solent: turores Idio- 
tarum & ſtulcorum cum corporibus eorum perpetuo, quod licitum fuit & proviſum, eo 
quod {e ipſos regere nonnoyerint, * nam ſemper judicabantur infra ztatem : yel quia 
yerumque plures per hujuſmodi cuſtodiam exhzredationes compatiebantur, proviſum 
fuit > & communicer conceflum, quod Rex corporum & hzreditatum hujuſmodi 
idiotarum & ſtultorum ſub perpetuis cultodiam obtinerct, dum ramen 4 nativitate fue- 
rint idiotz & Rulti ; ſecus autem fi tardz I quocunque Domino tenuerint, & ipſos ma- 
ritaret, & ex omniexheredatione ſalyaret hoc cum adje@o, quod domini feodorum & 
aliis quorum incerfueric ut ſecyitiis, redditibus & cuſtodiis, uſque ad legitimam ztatem 
ſecundum conditionem feodorum, releyits & hujuſmodi nihil juris deperirec, 

15ut then it is demanded, when was this pzerogative given to the King > Cer- 
fain it is, that the King hadit befoze the ſtatute of 17E. 2, de przrogatiya Regis, 
fo2 it appeareth in our 1Boks, that the King had this .pzerogative Anno 3 E. 2. 
and befoze that, it is manifeſt. that the King had it befoze Britton w2ote in the 
reian of E. 1, as you may read in his book, 

And it ts as clear, that when Bratton w2ote ( who wzote about the end of the 
reign of H, 3.) that the King had not then this pzerogative. 

And therefoze it followeth , that this pzerogative was given to King E. 1; 
befoze that Bricron wzote, by ſome Act of Parliament, which is not now ertant. 
And it appeareth by the Mirror of Juſtices agreing with Flera , that this. pze- 
rogative was granted by Common aſſent, Vide lib, 4. Beyerleys Caſe, 
fol, 126. 


A—— 


LIP. F, 
{o_ autem quamdiu cuſtodiam terrz hujuſmodi habu- 


erit, ſuſtentet domos, parcos, vivaria, ſtagna, molendina, 
&c. ad terram illam pertinentia, de cxitibus terrz eju{dem, & 
reddat hzredi,cum ad plenam ztatem pervenerir, terram ſuam 
tot inftauratam de carucis, & omnibus aliis rebus, ad minus, 
{icut illam recepit., Hzc omnia obſerventur de cuſtodiis Ar- 
chiepiſcopatuum, Epiſcopatuum, Abbatiarum, Prioratuum, 
Ecclefiarum, & dignitatum vacantium, quz ad nos pertinent, 


except quod cuſtod' hujulmodi yendi non debent. 


That 


Cap.6 £ Magna {herta: '5 


That this was the Common Law appeareth by Glanyile, who ſaith, Reflicuere 11; 
aurem tenentur cuſtodes hzreditates ipfis hzredibus inftauratas & debitis acquietatas _—_ _ 
juxraexigentiam temporis cultodiz & quantitatis hzrediratis, = lis, "Ju 

R oy: x” _ 10 H.7.6.& 20 
q Hzc omnia obſerventur de cuſtodiis Archiepiſcoporii,&c.] See the 1. pr 

The Cuſtody of the tempozalties of every Arch-biſhop aud Bilhap within the * ieutes 

realm, anv of fach Abbeyes and Pzivzies as wereof th? Kings Tounbaticn affer gane7 ines 
the ſame became void, belonged fo the King Kicing the vacation thereof by his Þ:e- cp. 14. « 
rogative : fo2 as the ſpiritualties. belonged during that time to the Dean and W.r.cxp.2r. 
Chapter,de communi jure, 02 to ſome other Eccleſtaſficall perſor by peeſcription F!*a lia. c.r1. 
o2 compoſition, ſo the tempozalties cams to the King kv fourver : and this doth 7+ 5-345 
belong to the King, being patronus & proteRor Ecclefiry -i11 ſo high a:pzerogative © 777 
incident tohis Crown, as no Dubjec can claime the tempozalties of an Arch- Adjudged 2x 
Bilhop 02 Biſhop, when they fall by grant o2 pzeſcriptton, E. 1. 

But as In omni re naſcirur res quz ipſam'rem exterminatz- unlefſe it bo timely Regula, 
p:evented (as the wozme in the Wod, oz the moth in the. Tloth, and the liks) ſo 
oftentimes no pzofeſſion receives a greater blow, fhen by one of their own 
coat. Foz Raoulph an Eccleſtaſficall perſon,and King William Rufus his Chaps 
lain, a man ſubacto ingenio, and profunda nequitia, was a fads? ſoz the Bing in 
making merchandize of Church-ltvings,in as much as when any Archbiſhopaick, 
Bilhopzick, 02 Ponaltery bocame void, firlt he perfſwaded the King fo kepthem 
void along time, and converted the pzofits thereof, ſometime by letting,and fome- 
time by ſale of the ſame, whereby the tempozalties were exceedingly waſted and 
deſtroyed. Secondly, after a leg time mo ran was p2eferrev to them per rradi- 
rionem annali & baculi, by livery of ſeaſin freely, as the old fathion was, dat by bar- 
gain and ſale fromthe King to him that would give moſt, by meanes boars 
Church was ftnffed with unwozthy and inſtifficient men, aid many rienof live 
wits, and towarviineſfſe in learning,veſpairing of pzeferment farnedrheit fuvies 
to other pzofeſſions. This Ranulph foz ſerving the Kings turnes was advaneey, 
firft, to be the Kings Chancellour, and after fo-be Biſhop of Dureſme, who after 
his advancement to ſo high dignities, made them ſervants to His facritegtons and 
fimoniacall defignes. King Henry the firſt ſeing this miſchief,and ſozeſering the 
great inconvenience that would follow thereupon,was contented foz his own time 
fo binde his own hands, to the end the Church now naked and bare might receive 
ſome comfo2t,and have meanes to pzovide things neceſſary foz their pzoſeffionand 
calling. Ve thereupon at his Cozonation made a Charter to this effect, Quiz 5. this Char- 
regnum oppreſſum erat injuſtis exaRionibus, ego in reſpeRu Dei & amore quem erga ter at large in 
yos omnes habeo, ſan&am Dei Ecclefiam impriwis liberam fac', ita quod nec yeadam, Mar. Par, 
nec ad firmam ponam, nec mortuo Archiepiſcopo, five Epiſcopo yel abbare, aliquid ac- 5 /ibr. 74b#. 
cipiam de Dominio Ecclefiz yel hominibus ejus, donec ſucceſſor eam ingrediatur, ac ** i 6 
omnes malas conſuerudines, quibus regnum Angliz opprimebatur, inde aufero, Ye 
committed the ſaid Ranulph then 1Btſhop of Durham ts pziſon foz his intolerable 
miſd&>ds and injurtes to the Church, where he lived without love,and dyed with- 
out pity, ſaving of thoſe that thought it pity he lived fo long. 
q Vendi non debear } Fleta, ubi ſupra, faith, yendi 'non debenc nec legari bd Pet Fler. ubs juprs. 

the King may commit the tempozalties of theme during the vacation, as by the ., 3. .4.5. 
fatute of x 4 Ed. 3, appeareth, F.N.B. 59.b. 


—_ ttt. Mts. Mt dd. MM a 29th. 
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CAP. FI. 


H#< autem maritentur ablque diſparagatione, 


This is an anctenf maxtme cf the Common Law ; ſ& moze hereof in the firſt 
part of the Inffitates, SeR.ro7,108:1 G9. CAP 


LINAMMI 


Magna (|harta.. Cap. 7. 


— — 


""C4®.. FIT: 
' 7 Idua poſt mortem mariti ſui ſtatim & fine difticultate ali- 
V us babes 


t Maritagium ſuum & hzreditatem ſuam, nec 
aliquid det prodote ſua, nec promaritagio ſuo, vel pro hzredi-. 
tate ſua habenda, quam hereditatem maritus ſuus & ipſa te- 
nuerant ſimul die obitusipſius mariti ſui : & maneat in capi- 
tali meſſuagio marici ſui per acne dics | nay obirum 
mariti ſui, infra quos dies aſſigneturci dos ſua, nif1 prins ei aſſ- 
gnata fuerir, vel niſi domus illa fit caſtrum : & f de caſtrore- 
ceſſcrir, ſtatim domus ci compertens provideatur, in qua poſsir 
honeſte morari quouſque dos ſua ci aſsignetur ſecundum quod 
prxdium eſt, & habeat rationabile eſtoverium ſuum interim 
de communi. Aſsignetur autem ei, pro dote ſua, tertia pars to- 
tius terrz mariti ſui, quz fuir ſua in vita ſua, niſi deminori fue- 
ritdotara ad oftium ecclefiz. .Nulla vidua diſtringatur ad ſe 
maritandam,dummodo yoluerit vivere {ine marito : Iratamen 
_— ſecuritatem faciar, quod ſe non maritabir ſincaſſenſu no- 

o, ſ1denobis tenuerir, vel finc affenſu domini ſui, f1 de alio 
tenuerit. [Prarogativa Regs cap. 4.) 
Braton li, 2, It appeareth by Bracten of ancient time, that a woman being Veire, fine Do- 
fol. 88. minorum difpoſicione & affe:1ſu, hzreditatem habens, maritari non potel?, nec etiam 
_ PEA ia vita anteceſſorum de jure ne afſcnſu Domini copitalis ; quod fi olim feciflent, hz- 
<a oy 407. Tedicatem amiccerenc fine fpe recuperandi, nifi ſolum per gratiam : hodie tamen aliam 
pZnam incurrunt, ficur inferius dicetur ; & hoc ideo ne cogatur Dominus homagium 
capere de capitali inimico, yel de allo minirce idoneo. 
Mirrour cap... Alſo it appeareth by the ſame Authoz, quod i mulicr dotem habens pro vyolun- 
b$- cate ſua alicai nuberer; prxter afſenſum Warranci ſui de dote, olim ex tali cauſa dotem 
See the 1 part amitcerety nunc tamen non amittet. | 
=_ _ Item cum ſemel legicime maricatz fuerint, & poſtea viduz, icerum non cuſtodien- 
FR” tur ſub cuſtodia Dominorum, licet teneantur aflenſum eorum requirere maricandi le, 
Glanvil lib.y, &c. And herewith agreth Glanvile, who w2ote befoze this ſtatute. 
Cap.12. Yereby you may ſe What had been uſed of ancient time in theſe caſes ; But af 
Eleralib. 3. this day Widowes are p2eſently after the deceaſe of their Yusbands without any 
hte difficulty to have their marriage (that is, to marry where they will without any 
licence oz aſſent of their Lo2ds) and their inheritance, without any thing to be 
given to them ; but in this bzanch the King is not intluded, as hereafter in the 
end of this Chapter ſhall appear. 
T Et maneart in Capitali Meſſuagio mariti ſui per quadra- 


—_—— g1Nta dies poſt obitum mariti ſui.) And this is called her Quarentine, 


Flera li.5.c.23. *12 If the Widow be withholden fromher Nuarentine, ſhe ſhall hare her Writ 

De quarentenzhabenda fo the Sheriff, which reciting this Statute,is in natureof 
a Commiſſion to him, Quod vocatis coram vobis partibus prxdictis, & audicis inde 
carum rationibus, eidem B, C. Viduz plenam & celcrem juiticiam inde fieri faciatis, 
juxta tenorem chartz prxdidtzzne pro defeRu juſtitix querela ad nos perycniac icerats, 
wy 


Regiſter 175. 
F. N. B. 161. 


Cap.7- | Magna (|barta. 7 
f which Writ, the ®heriffe may make pzocelſe againft the Defens 

Dy fr ocnable within tio oz thze dayes,xc- and may andought (if nozuff 

canfe may be ſhewed againlf it) ſpeedily to put her in poſſeſſion, and the reaſon 

why ſuch ſpeed is made, is foz that her Quarentine is but foz fozty dayes- 


4 « V idua, & Cc. maneat, &c.] Therefoze if the marry within the , Mar, Br, Dower 
foztyvayes, the loſ#th her Nuarentine, fo2 then her Widowhwd is paff, and 101, 
the hath pzovided fo2 her ſelf, and the Duarentine is app2opziate to her W1- 
dows eſtate. | 


Infra quos dies aſsignetur ei dos.] Pere it appeareth how Þritod 203 
ſp&dily Dower ought to be aſſigned, fo the end the W {dow might not be with- 
out livelihood. 


« Poſt obitum mariti ſui.) The day wherein the husband dieth Dier 7 8.6. fo.76 


ſhall be accounted the firſt day, ſo as ſhe ſhall have but thirty nine after. 4& rol & 


© Niſfi domus illa fit caſtrumi.] This is intended of a Caſtle Bra6..s.fol46. 
that is warlike, and maintained foz the neceſſary defence of the Realm,andnot Brizton ©.103. 
fo2 a Caffle in name maintained fo2 habitation of the owner:but hereof ſee moze oy _ pang 
in the firſt part of the Inticutes, Sect. 36, & 242. De zdibus kernelatis. Kernel- - gh wh 
Jare,02 cemellare,byſame is derived from the French wozd kerner, 02 cerner, to 8 H.z.Dower 196 
foztifies inviron oz incloſe round about ; and by others from karnean, 02 car- 8 H.z.Dovwer 194 
hean, a battlement of a wall ; 02 from kartiele, 02 carnele, imbattled, 02 having 27 9-3 ibid. 193. 
imbattlements. And the truth is, it beareth all theſe ſignifications in the _ = art $» 
Lawes of England,and the uſe of it in Caffles and Fozts was todefend himſelf x (hear 4. x, 
by the higher place, and to offend the aſſailants at the lower, m. $8, 

Britrons Wo2ds be, Si le chief mees ſoit chief del Countee,ou del Barony,ou Ca-. 

Ale, &c, ®9 as it appeareth by him that the is not to have her Muarentine of ion ubi ſupra. 
that which is Caput Comitarus, ſeu Baroniz;and with him agreth Flera: but Bra- 1; cuprs, 
Ron onely ſpeaketh de Caſtro. The ancient Law of England had great regard 
of honour and o2der. 


q Statim domus ei competens provideatur, in qua poſsit 


honeſtc morari.] wut this mult be of a houſe whereof the is Dowable, Iioa ubi ſupe 
fo; ſhe mul have her Nuarentine of that whereof ſhe may be endowed, 


T Et habeat rationabile eſtoverium interim de comtn uni.) 

—_ ſaith, Que eux cient des iſſues del intier de les terres louc coyenable ſuſte- Bricon ubi ſupra, 
nance, &c. OE ; 

Flera ſaith, Ubi inveniancur ei neceflaria honeſte de haredicate communi, donec Fleta ubi ſupra. 
—_— dos fuerit ei aflignats, | : 

as eſtoyerium here is taken fo2 ſuſtenance; There is an opinion in our 19 H:6.14.b. 
Books, that the Widow cannot kill any of the Oren of the hisband, whiles ſhe *viſtr. 275. 
remains in the houſe ; but the Regiſter ſaith, Quod interim habeant ratipnabilia 
—_ na eorundem maricorum, Which ſeemeth tobe ain expoſition of 

2anth. | 4. 

In the Sfatute intifuled, De catallis fclohum, it is ſaid, Cum ibidem captus Ver. Mig:Chart, 
coram Juſticiarlis noftris fueric conviftus de feloniay tanc refid cataltorum ultra & 2+ Part: fol.66; 
ſtoyertum ſuum ſecundum Regni conſuerudinem nobis remaneant ; where eſtoyeri- 3733-03376 
um fignifieth ſuſtenance, o2 aliment, o2 nouriſhment, . This wozd eſtoyerium 
cometh of the French verdeſtoyer, id eſt, alere, toſuſtain oz nourith, and this 
agreth with the ſaid old Backs ; andin this ſenſe it is taken in the Statute of 
Gloc. Trover eſtoyers 1g viver & veſture, that is, things that concern the nous Gloc. c. 4. 
riſdment 02 maintenance of mania yiau - veſtito, wherein ts contained meaf, 


dzink, 


Magna ( harta. Cap.s. 
dzink, garments, and habitation. Alimentorum appellacione yenit yiRus, yeſtitus 
& habicario. 

When eſtoyers are refrained to woods, it ſignifieth honſe-bote, hedge-bote, 
and plongh-bote. -524 ; : 

T Aſſignetur autem ei prodote ſua tertia pars totius teyr# 


mariti ſui, &c.] 4 foz this in the firlt part of the Infiizures, SeQ, 37. 


Prer.Regis,cap,q, © Nulla vidua diſtringatur ad ſe maritandam, &c.J 
Stamford prer. 17. This is to be underft@od of Widowes Tenants in Dower of Lands holden 
PN 4 , ofthe King by Knights ſervice in chief, and thereuponthe is called the Kings 
&:9.b, Widow; and if the Kings Widow marry without licence, ſhe ſhall pay afine 
of the value of her Dower by one year. | 
Ror, par, 4E.z, Andthe reaſonof this Law is ye&lded, wherefoze they ſhould not marry 
m. 31. . without the Kings licence, Ne forte capitalibus inimicls Domini Regis mari- 
BraR.,.ubi ſupra. tentur. 
Fletalib.x.ca12. qnyold Reabers have-yelded this reaſon, left they ſhould marry unto ftran- 
gers, and ſo the treaſure of the Realm might be carryed out:and others ſay that 
35 H.6.51.Fortef: the reaſon is, fo2 that upon the afſignement of her Dower the is ſwozn in the 
— Queel ne maricr ſans licenſe, & pur ceo fi cl fait encont fon ſerement 
el ferra hne, 
Dthers ſay that it is a contempt fo marry without the Kings licence, end 
againff this @tatute, and therefoze foz this contempt ſhe ſhall make a fine. 
4H. 6.52. - Ifthe Kings Zenant in Capite dye ſeiſed, his heire female cf ſull ace,ifſhe 
15 Ec 4.13- marry withont the Kings licence, ſhe ſhall pay nv fine, foz ſhe is no Widow, 
| and the wozds be nulla yidua diſfrings ur, &c. 
Rot. Patl.avno  * JffheQueen being the Utivow6f a King be endowed, and marry without 
6H, 6. nu-431- the Kings licence; becanfe the is endowed of the ſeiſin of the King himſelf, ſhe 
| is out of this Statute : But at the Parliament holden in anno 6 H. 6, it is ens 
acted by the King,the Lozvs Tempozall,and the Commons, that no man ſhould 
confrac'with oz marry himſelfto any Queen of England, without the ſpecial} 
licence o2 aent of the King, on pain to loſe all his gods and lands z to which 
Act the Biſhops and other Lo2ds Spirituall gave their conſent, as far fozth ag 
the ſameſwerved not from the Law of God and of the Church,and ſo as the ſame 
impoated no deadly fn. pr 


SF © Side alio tenuernt, ] This is fo be nnderff@d, where ſacha licence 
See the firſt part gf marriage in caſe of a common perſon was due by cuſtome, peſcription, 62 
of the Infiruts, Cpeciall tenure, the wozds being fi de alio tenverir 5 and this expoſition is ap- 

. 174. P24ved by conffaut.and continuall uſe and experience : Ex optimus incerpres le- 

eum conlucrudo. - | 


———_ 


EE —_——_—_ —_—_— 


44:33..: GAP, FILL 
N OS verg;velBallivi noftri,non ſeifiemus terra aliquz, 
Pl, Com. 457. 18 


| vel redditum pro debito aliquoy; quamdiu catalladebi- 
Sir Tho. Wrothes A ode) o ; 7 : ; 
caſe... roris preſentia ſufficiunt ad debitum reddendum, & ipſe de- 
IL Com.in the od, . . 3» ; 6 . > 
od Berklies DIUpAratus fitinde farisfacere.Nec pleg iplius debitorisdiftrin- 
Gl, &c. pm ame ipſe capitalis debitor ſufficiat ad ſoJutionem 
iphasdebiri. Erfi capitalisdebitordefeceritin ſolutionedebiti, 
nonHabens unde ſolyat,aut reddere noluerit cum poſit, plegii 
| : de 


LINMI 
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dedebito reſpondeant, & fi voluerint, habeant terras & red- 
dir' debitoris, quouſque ſireis ſatisfa&t dedebir' quod antea 
pro eo ſolverint, niſi capitalis debitor monſtraverir, ſe efle 


quietum verſus coſdem plegios. 


C Nos vero. ] Theſe wo2ds being ſpoken in the politick capacity do 
extend to the ſucceſſo2s, foz in judgement of Law the King in his politick ca- 


pacity dicth nok, 


q Vel balivi noſtri.} Jn this place the Sheriff and his Under-bai- See the firſt parr 
liffs are intended and meant; and to this day the Sheriff uſefh this in his Re- — 
turns, Infra baliyam meam fo2 Infra comitatum, &c, cp, 28. 


R | | : Liro See Artic. ſi 
q Non ſeiſiemus terram aliquam, vel redditum prodebito engage ; 


aliquo, quamdiu caralla debitoris preſentia ſuffciunt ad de- fol.12. bir 


bitum reddendum.) 15y o2der of the Common Law, the King fo2 his caſe. 5 Eliz. Dicc 
debt had erecution of the body, lands and gods of the debtoz ; This is an Ag of 234: Walcer de 
grace, and rcſtraineth the power that the King befo2e had, _—_— _w—_ 

Pl. Com. 32. 


l | bet 
| Redditum. 7 #0; the ſeveral kind of rents, ſee the firlE part of the pincius excur 
Inſticutes , Lir, lib, 2, cap, 12. Whereunto you may adde, r. Reddicns affiſus, 02 antequant perue- 
redditus afſiſe. Uulgarly rents of Aſliſe are the certain rents of the Fre-hol- 1i1w «4 fdeijuſ- 
ders and ancient Copyholders,becauſe they be aſſiſedand certain;which doth di- £ no race: 
ftingwth the ſame from reddicus mobiles, farm-rents foz life, years, o2 at will, {. yy. :. ca.z0,8 
which are variable and incertain. 2. Reddicus albi, white rents,blanch Farmes 29. 18 E.x. Star. 
o2 rents, vulgarly and commonly called quit-rents:they are called white rents, de quo warrants 
becauſe they were paid in filver,to diſfinguiſh them from wozk-days, rent cum- — —_— 
min, rent con, tc. And again theſe are called 3. Redditus nigri, black maile, E\fuuter te © 
that is black rents, to diſtinguiſh them from white rents; ſ& Rot.clauſ. x 2 H,3, Norm. cap.60. 
m. 12. Rex conceſſic hominibus de Andeyor maneria de M.F.A, &c. Reddendo per Vide 43 E lc. 13 
annum ad Scaccar Regis Lxxx, li. blanc, de Antiqua firma. 4. Redditus reſoluci 
be rents iſſuing out of the Wannozs, xc. to other Lo2ds, 4c. Feodi firma, fe 
Farm : fo2 this kind of rent vide infra Gloc. cap. 8. 
Alter the Statute of 33 H.8.cap.39.was made foz levping of the Kings debts, 
the uſuall p2oceſſe to the Sheriff at this day 1s, Quod diligenter per ſacramen- 
rum proborum & legalium hominum de baliva wa, &c. inquiras quz & cujuſmo- 
di bona & cacalla, & cujus pretii, idem (debitor) habuit in dif baliya tua, &e, 
et ea Omnia capias in manus noftras, ad valentiam debiti przdia”, & inde fierifac' 
debitum p:#11R*, &c, Ec (i forte bena & catalla p-zdiR'* (debitoris) ad ſolutionem 
debici p1zdiR* non ſufficerent, tunc non omirras propter aliquam libertatem, quin 
eam ingrediaris, & per ſaccamentum przftat proborum & legalium hominum dili- 
gen:er inquiras, quas r-rras, & quz tenementa, & cujus annut yaloris, idem (debi- 
ror} habuit ſeu ſeificus fuir in dita baliva tua, &c, Ec ex omnia & fingula in quo- 
rumcunque mantvus jam exiltunt, extendi fac', & in manus noftras capias, &c. Er See cap. 18, 
capias pizdic debicorem, ita quod habeas corpus predi&* (debitoris) ad ſatisfac* Glanv.li,ro. ca.z, 
nobis de debiro pradia”, | Britton cap, 38, | 
Whereby if appeareth,that if the gods and chattels of the Kings Debfo2 be _ ——_ 
ſufficient, and ſo can be made to appear to the Sheriff, whereupon he may levy pi.c,m. = : 
the Kings dcbf, then ought not the Sheriff to extend the Lands and Tene- Pepys Caſe. 
ments of the Debto2, 02 of his heir, oz of any Purchaſer, o2 terre-Te- = fol. x3. Sir 
! 


_ To conclude this point with the Authozity of old and Ancient Ock- + 1 - = 
ey 8,22. 50allp.s, 
D 2 Terrz nw. as a 


2© 
Ockham, cap. 
quod vicecomes 


a fundis ejus, &Cc. . 


Cuſtumier de 
Nor. cap.60.fol. 
7 3 2 &c. 76. 
Glanvil lib.10. 


CaP- 3+ 


Magna Charta. Cap: 9. 
" Tetr#, & tehememnta debitoris-Regis,ad quaſcunq;manus quocunque titulo devene- 
— debitum Reyis nceptum Regi > way non aliunde ſatisfacere poſſt: 
$9 x7 6p] STILN WEIL 5 ;- | | 3 
- C-:;Nec plegii iplius debiroris.] as pledges o2 ſureties to kep the 
peace,pledges fo2 a fine to the King upon a contempt,xc.are within this bzanch; 
but otherwiſe it is of mainperners : andthis appeareth by Glanvile to be the 
Common Law befoze the making of this Act. 
And the authoz of the Birroz ſaith, ceux ſont pleges queuzx pleyiſher aut” choſe 
que corps de howe; car ceux ne ſont propment pleges, mes ſont maitperners,pur ceo 


que-ils ſuppoſont pleyiſhables ſont liver a ceux per baille Corps pur Corps. 


q Et ſicapitalis debitor defecerit in ſolutione, &c. aut red- 


dere noluerit cum poſlit.] Some have thought that this bzanch hath 
taken away the nert pzecedent, concerning pledges; but both doſtand well to- 
gether, fo2 reddere noJueric cum poſſit muſt be underſtood, when the p2incipall 
is able, and yet his ability cannot be made to appear, being in money, treaſure 
ez the like, 02 in debts owing fo him, which he conceals, and will not reddere; 
ſo as de non appaerentibus & non exiftentibus eadem eſt lex, and in that caſe plegii 
de debito reſpondeant: and yet yet the fozmer b2anch concerning pledges doth 
ſtand, where the pledges can make it appear to the Sheriff, that he may levie 


Britton cop. 28. the Kings debt : ſe in the ffatute of articuli ſuper charras, cap.1 1. 


Flera lib. 2. c.56. 
F.N. B. 2137- 
Reg. 158. 43 E.3 
11.24.44 E. 3» 
21. 48 E328. 
32 E. 3-mrans 
des faitz: 179» 

1 E. 46. | 
Dier 22 Eliz. 


170. 
b Glanvil lib. 10 


as. 45+ 
c Regilt. 158. 
Mart, Pariſ. 247.3 


Wendov.,Wall.40. 


Vide poſtea Stat. 
de T allagio con- 
cedendo. 34 E.1. 


d Mirror ca.s $2 
Fletalib,z. ca. 48 


5s H.7. 103 19, 


C Et {1 voluerint,habeant terras & redditus debitoris,8&c.] 
* Upon theſe wo2ds ſome have ſaid that the wait de plegiis acquierandis is groun- 
ded,and ſ&ing no mention 1s made tn this Statute ofany ded,the pledges ſhall 
have that Writ without any deed. And if the pledges have any ded, covenant, 
o2 other aſſurance foz2 their indemnity, then may they take their remedie at the 
Common Law ; * but if appeareth by Glanvile that this was the Common 
Law,foz he ſaith, Soluto vero eo quod debetur ab ipſis plegiis, recuperare inde po- 
. terint ad principalem debitorem, fi poſtea habueric unde els ſatisfacere poſlit per pria- 
cipale placirum, and ſet down the* Writ de plegiis acquietandis, 
Note here is a Chapter onutted, viz, nvllum ſcuragivm yel auxilium ponam 
* inregno noſtro nifi p commune concilium regni noſtri : which clauſe was in the 
Charter,anno 17 Regis Johannis, and was omitted in the exemplification of this 
great Charter by Ed, r. vide Cap. 30. 


A > ff / 
(om London” habeat omnes libertates ſuas antiquas, & 


conſuerudines ſuas, Preterea volumus & concedimus, 
- quod omnes aliz civitates,burg”,& villz,& Barones dequin- 


Pl.Com, fol. 400. QUE _— s, & omnes alii portus, habeant omnes libertates 


$1H.7.4.11 H.7 
21. 28 Aſliſ, 24 
45 E.3-26. 

See aGts of Pai- 


. & liberas conſuetudines ſuas. Articuli ſuper Chartas cap.7. 


© This Chapter is excellently inferpzetcd by an ancient Autho2,who ſaith, 
In pointe que demaunde, que le Citie de Londres eit ſes auncient franchiſes, & ſes 


liamentzArt. {per f.amk Culiomes, eft interpretable in ceſt maner , que les Citizens cient lour fraun- 


chartas £.7.W. 3. 


chiſes, dont ils ſont inheric per loyall ticle,de dones & confirmements des royes,& les 


» &, R, So 
nien in primee, queux ilz ne ont forfeits per nul abufion, & que ilz ejent lour franchiſes & cuſtomes 
9 H.4.cap.11 que ant ſufferable per droit, & nient repugnant al Ley : Er le interpretation que elt 
4 oh rs yp dit de Londres ſoit incendu deles cinque porrs, & des autres lieux, And this inter- 
oo, peetation agreeth with diters of our later Boks, 
$ H. 7. 4b. It is marime in Law,that aman cannot claim any thing by cuſtome o2 pze- 


ſcription 


- 


Cap. 10, 11. Magna Charta. 


ſcription againft a Statute, unleſſe the cuſfotne 02 pzefcription be ſabed by ano- 
ther Statute. Foz example, They of London claim by ruftome, to give lanvs 
without licence to moztmain, becauſe this cuſtome is ſaved and pzeſerved, not 
only by this Chapter of Magna Charta, bnt by diver other Statutes , & fic de 
c#reris, O& moze in particular concerning London, in the fonrth part of the 
Inſtitutes, Cap. of the Courts of the Tity of London, 


CAP. X. 


Ullus diftringatur ad faciendum majus ſervitium de 
N feodo Militis, nec de alio libero tenemento, quam in- 
dedebetur. 


' That this was the ancient Lawof England, appeareth by Glanyvill: andalſo 
that the Writ of Ne injuſte yexes was not grounded upon this Ac, appeareth 
alſo by him, fo2 he ſaith, Er alia quzdam placira, yeluti, fi quis conqueratur ſe curiz 
de Domino ſuo, quod conſuerudines, & indebira ſervitia, vel plus ſervitiiexigit ab 
eo quam inde facere debeat : and ſetteth down the fozm of the wit of Ne injuſte 
yexes ; Rex N, ſalutem, Prohibeo tibi ne injuſte yexes, vel yexari permictas, H. de 
libero tenemento ſuo, quod renet dete in cali villa, nec inde ab eo exigas auc exigi 

rmittas conſuerudines vel ſeryitiay quz tibi inde facere non debet, &c. 

And another ancient Authoz which wzote of the ancient Laws long befoze 
this Statute, maketh mention of the Writ of Ne injuſte yexes, 

Pereby it appeareth how they are deceived, that hold that thisWUrit is groun- 
ded upon this Aa, and how neceſſary the reading of ancient Authozs is, to give 
the ancient Common Law his right, as hereby it appeareth. 

The wo2ds of the Statute be , nullus diftringatur ; therefoze if the Lozd in- 
croach moze Rent of the ſame nature,by the voluntary payment of the Tenant, 
he ſhall not avoid this incroachment in an avowzy, but in an alſiſe ceilavic,o2 ne 
injute yexes, the Tenant ſhall avoid the incroachment. This rule holdeth not 
in caſe of a ſucceſſoz, o2 of the iſſue in taile, foz they ſhall avoid it in an abowzy; 
but if the ſervice incroached be of another nature, the Tenant ſhall avoid that 
ſeafin in an avow2y, fo2 majus ſervicium tmplieth a greater eraction of the ſame 
nature : ifthe incroachment of the ſame nature be gotten by coercion of d1- 
ftreſſe, there the Tenant ſhall avoid that ſeaſtn in an avowzy, fo2 nullus diftrin- 

tur ad faciendum majus ſervitium, But if an incroachment be made upon a 
Tenant in tail, oz Zenant foz life, oz any other who cannot maintain a Writ 
of ne injufte yexes, N02 4 contra formam collationis, no2 other remedy, he ſhall 
have an action upon this Statute; fo2 this Statute intendeth to relieve thoſe 
which had no remedy by the Common Law. 


7 +>. of 
mn es”, 4 , i «+ 


_— 


— 


C BF. AE 


| mw placita non ſequantur Curiam noſtram, ſed 
reneantur in aliquo certo loco.Arriculi ſuper chartas c. 5. 


Bekoze this Statute, Common pleas might have been holden in the Kings 
Bench, and all o:tginal Writs returnable infothe ſame Bench: And becanfe 
the Court was holden Coram Rege, and followed ths Kings Court, and remo- 


vable at the Kings will, the Returns were Ybicunque fuetimus,8c, wherenport 
many 


L1 


Culteaths de . 
orm, cap.114. 
fol, rs 


Glany. li.z 2,ca.g, 
16, Reg, fol.4. & 
59. b. Braton 

fo. 329. Flerali.y. 
cap,38.lib.z.e.6o. 
Brir.c.27.19.66;b, 


Mirror ca.2.$ 19, 
& cap. 5.$S 1, 


F.N.B. 10. c. 
Pl. Com. 243. b. 


Pl, Com. 94.243, 
i0H.7.11.b, 
3oH.6.5.b.22 aff, 
68. 28 afſ.33. 

12 E.4.7.b.8E.4. 
28. b,4 E.2, A- 
Vow. 202,18 FE.» 
ibidem,2 x7. 

20 E.z.ibid. 131. 
SE.4.2.16 B.4. 
I1.20 E.4.11. 
12 H, 423. 
F.N.B. 20, h. 
See the firſt part 
of the Inſt. {e&. 


Mirror cap. 5.$ z. 


Magna Charta. Cap. 11. 


many diſcontinuances enſued, and great trouble of jurozs, charges of parties, 
and delay of Juſtice; foz theſe cauſes this @tatute was made. 


T7 Commuma placita.] Here is to be underſf@d a diviſion of 
: Pleas; foz Placica are divided in Placica Coronzz and Communia placita: Placica 
ar dock jd + Coronz are otherwiſe, and aptly, called criminalia, o2 morralia; and placica com- 
Vide cp. ny '** munia are aptly called civilia, Placita Coronz are divided info high Treaſon, 
miſpzilion of Z - petit Zreaſon, Felony,xc. and their acceſſozies,ſo called, 
becauſe they are contra coronam & digritatem;and of theſe the Court of Common 
pleas cannot hold plea: of theſe you may readat large in the third part of the In- 
{tizures, Common 02 civill pleas are divided into reall, perſonall, and mixrt. 
They are not called Placica Coronz, as ſome have ſaid, becauſe the King jure 
Vide cap.17- Coronz thall have the ſuite; and Common pleas, becauſe they be held by com- 
mon perſons: Foz a plea of the Crown may be holden between common perſons, 
as an appeal of murder, robbery, rape, felony, mayhem, #c. and the King may 
be party toa common plea, as to a Quare impedir, and the like, 
Now as out of the old fields muſt come the new cozn, ſoour old boks do ex- 
cellently expound and erpzeſſe this matter, as the Law is holden at this day: 
Glanyll li.z.cap.z. therefoze Glanyill ſaith, Placitorum aliud eſt criminale, aliud civile ; where Pla- 
* citum criminale, is Placitum Coronz , and Placitum ciyile, placitum commune, 
named in this Dtatute. 
BraQon lib. 3. fo. And BraRon, that lived when this Statute was made, ſaith, Sciendum quod 
_ ;, omnium aQionum five placitorum (ut inde utatur #quiyoce) hac eſt prima diyifio, 
lth m_ quzdam ſunt in rem, quzdam in perſonam, & quzdam mixtz: Itern earum quz 
unt in perſonam, alia criminalia, & alia civilia, ſecundum quod deſcendunt ex ma- 
leficiis yel contraRtibus : Item criminalium alia major, alla minor, alia mazima, 
ſecundum criminum quantitatem. _ | 
Fletali.z, cap, 1x9 PFleta ſaith, Perſonalium injuriarum quzdam ſunt criminales, & quzdam ci- 
viles ; criminalium quzdam ſententialiter mo:tem inducune, quzdam verd 
mimime, 
Britton calleth them pleas de la Corone, 4 Common pleas, and the Court ta- 
keth his name of the Common pleas. 
@o treat of the juriſdiction of this Court, doth belong to another part of the 
Inſtitutes: but a wozd o2 two of the Antiquity of the Court of Common pleas, 
which is the lock and the key of the Common Law, - 
Glany.lib.1z.c.x, Glanvill ſaith,Placira in ſuperioribus,8c. ficur & alia quzliber placica civilia, &c, 
& lib, z.cap. 6. folet aurem id fieri coraw Juſticiariis Domini Regis i Banco refidentibus, &c. And 
in another place, Coram Juſtic'in Banco ſedentibus, 

Bra&.li. 3. fo]. Bra@on in divers places cals the Juſtices of the Court of Common pleas, 

205+b.& 108. b, 25 Glanyill did, Juſticiarii in Banco refidentes ; ſo called fo2 that the Returns 
in the Kings Bench are Cotam Rege ubicunque fuerimus in Anglia, as hath 
been ſaid,becauſe in ancient ttme it wae, as hath been ſaid, removeable, and fol- 
lowed the Kings Court. ; 

Artic, ſuper Char. And therefoze all Writs returnable Coram Juſticiariis noſtris apud Weſtm, 

Eleolib oe returnable befoze the Judges of the Common Pleas; and all Wzits re- 

E. N. B. w___ * turnable Coram nobis ubicunque tunc fuerimus in Anglia, are returnable in- 
to the Kings Bench. | 

Britton. Britcon ſpeaking of the Court of Common Pleas, ſaith, Ouſter ceo yoilloms, 
que Juſtices demurgent continualment 3 Weſtm, ou ailours, ou nous youdrous or- 

, dinatre & pleader Common pleas, &c. 

Fletali.c.28,854. Fleta ſaith, Haber & (Rex) curiam ſuam & juſticiarios ſuos refidentes, qui re- 
cordum habent in hiis quz coram eis fuer* placitata, & qui poteſiatem habent de 
omnibus placicis & aRionibus realibus, perſonalibus, & mixtis, &c. 

& cap. 13. It is manifeſt that this Court began not after the making of this Act, as ſome 

7 E. 4.53. have thought, fo2 in the very next Chapter and divers others of this great Char- 

D. & St, 12-b. ter mention is made De Jufticiariis noſtris de Banco , which all men know fo be 


the Juffices of the Court of Common pleas, commonly called the CO 
ench, 


Britton fol. 3, &c. 
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Bench, o2 the Bench, and DoR, andScud, ſaith, that it is a Court created by 
Cuffome | 


The Abbot of 15. claimed conuſans of plea in Writs of aſſize,xc.in the times 26 AC p. 24. 
of ing Echeldred and Edwatd the Confeſſoz, and befo2e that time, time out of 
minds, and pleaded a Charter of confirmation of King H. 1. to his pzedeceſoz, 
anda grant,xc. ſo that the Juſtices of the one Bench o2 of the other ſhoula not 


At appeareth by our Boks that the Court. of Comon: Pleas was i the 4 E.3.49. 
reign of H. x. 39 E. 3-21, 


- That there was a Court of Common Pleas.tn anno 1 H.3. which was befoze Rox. par. x xx. 3, 
this Act ; Martinus de Pateſhull was by Letters Patents confituted chief Ju- 
ſRiceof the Court of Common Pleas in the firſt year of H, 3. 

It is reſolved by all the Judges in the Erchequer Chamber, that all the 9 E- 4: 53- 
Courts, yiz. the Kings Bench, the Common Pleas, the Erchequer, and the 
Chancery, are the Kings Courts, and have ben time out of memozy, Ifſint que 
home ne poet ſcaver que eſt plus auncient, 


q Non ſequantur curiam noſtram.) Divers ſpectall cafes are ,, x... vrie(s8;, 


out of this Statute. —_ : Tr. 26 E.1n, Co- 
x. The King may ſue any action foz any Common plea in the Kings Bench, ram Rege, North- 
foz this generall Ac doth not ertend tothe King, hampton, 


* 2,Jf any man be in cuſtodia Mareſchalli of the Kings Bench,any other may Le 4 wes 
have an action of Debt, Covenant, o2 the like perſonall action by Bill in the ,, ' —_—_ 
Kings Bench, becauſe he that is in cuſtodia Mareſchalli ought to have the p2i- 17 E. 3. 50. 
viledge of that Court , + this Act taketh not away the paiviledge of any Court, * 3: y.6.f0.r0,r2 
becauſe if he ſhoutd be ſued in any other Court, he ſhouldnot in reſpec of hig **i< per charr, 
pziviledge anſwer there: and ſoit is of any officers o2 miniſters of that Court. pf. ...z 4 
The like Lawis of the Court of Chancery and Exchequer, 38 Aſlp.:0. fimil. 

3. Any ation that is Quare vi & armis,where the King is to have a fine,may 
be purchaſcd ont of the Chancery, returnable info the Kings Bench,as ejeRio- 
ne firm tris, yi & armis, fo2cible entry, and the like. 

4- Anda repleyin may be removed intotheKings Wench, becauſe the King ,1_, ., 
is » one a fine;and ſo it is in an alize bzought in the County where the Kings aA - z. of $4, 

, 1 H.7. 12 Reg, 

5+ Albeit o2iginally the Kings Bench be reſtrained by this Ac to hold plea F- NB: 277. 
of any reall action,tc.yet by a mean they may. As if a wit in a reall action be '? - is 
by Judgement abated in the Court of Common Pleas, if this Judgement ina *' Oey 
TUrit of Erroz be reverſed in the Kings Bench, andthe Writ adjudged god, 
they ſhall pzoced upon that UW2itf in the Kings Bench , as the Judges of the 
Court of Common Pleas ſhould have done, which they doe in the default of o- 
thers, foz neceſity, leff any party that hath right ſhould be without remedy, 02 
that there ſhould be a failer of Juſtice, and therefoze Statutes are alwayes ſo to S*2t- de Mirten, 
be erpounded, that there ſhon[d be no failer of Juſfice : but rather then that *** ** 
thould fall ont, that caſe (by conſtruction) ſhould be excepted out of the @tatute, 
whether the Statute be in the negative oz affirmative, 

6, Jna rediſſeiſin, oz thelike. 


q Curia noſtra 1]. are. wo2ds collective, andnot onely extend to the 
Kings Bench,but into the Court of Exchequer. Vide Artic, ſuper Charr.Cap.4- 

When Judgement is given befo:e the Sheriffe, and the Tenant hath no x 1. 3, £90 
gods, xc. in that County, he may have a Certiorari to remove the Kecozd into +14, 246, 
the Kings Bench, and there have erecution, foz that is not Placicum, ®& moze 
hereof in the fourth part of the Inflicutes, Cap, Df the Court of Erchequer, 


CHF. 


24 


Glany. li.13. Ca.33 


& 33. 
F.N.B. 177.4. 
Regiſtrum. 


Mirror ca.5.$ 2. 
vec W.2.ca- Z®. 


See the firſt part 
of the Inſtitutes, 
{eR. 234. 

Bra. 1, 4, fo.164+ 


See the Preface 
of the 2, part of 
the Inſtitutes. 


Glany. lib.'1 3. 

Ca, 3, & 33+ 
Cultumier de 
Norm, ubi ſupra. 
Mir.ca.2.$ 15, 

26 Afl. p. 34+ 
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— 


- # © 4 
R Ecognitiones de nova difſeiſina , & de morte ante- 


ceſſoris, non capiantur niſi in ſuis comitar', & hoc mo- 
do ; Nos vero f1 extra regnum fuerimus, capital Juſtic' noftri 
mittent Juſticiar* noftros per unamquemque comitatum, ſe- 
mel in ann',qui cum Milicibus eorund* com' capiant in com* 
illis aſſi. predi&. Erca quz inadventu ſuo in illo comitat” 
per Juſtic noſtr' predi&' ad dias aſhſas capiend miſſos,ter- 
minari non poſſunt, per eoſdem terminenr' alibi in itinere 
ſuo. Er ea quz per coldem, propter difficultatem aliquorum 
articulorum,terminari non poſſunt, referant ad Juſticiar' no- 
ſtros de banco, & ibi terminentur. | 


Wefoze the making of this Statnte,the Writs of aſſize of Noyel difſcifin and 
Mordanc* were returnable either coram Rege, oz into the Court of Common 
Pleas, and fo be taken there ; and this appeareth by Glanvil, Coram me, vel 
coram Julticiariis meis, But lince this Statute theſe Writs are returnable, 
Coram Juſticiariis noſtris ad affiſas, cum in partes illas venerinc ; by fozce of theſe 
wozds, Mittent Juſticiarios noſtros per unumquemque comirat nofirum ſemel in 
anno , qui cum militibus eorundem comjratuum captant in comitat illis affiſas 
pradict*. 


7 Nift inſuis Comitatibus.)] This tended greatly to the eaſe of the 
Juroze, and foz ſaving of charges of the parties, and oft time ſo as they might 
follow their vocations and p2oper bulineſle, and the rather, foz that the Aſize 
of Novel difleifin was frequens & feftinum remedium in thoſe dayes, and ſo was 
the alſize of Mordanc' alſo: It is a great benefit to the @ubjec to have juſfice 
adminiſtredto him ——_— in hts own Country, 

, Foz an Aſſize of Novel difleifin and aſize of Mordanc* ſe the firſt part of the 
altirutes, 

And where Bra&on ſaith, Succurricur ei (i. diſſeifito) per recognitionem aſliſz 
novz difleifinz mulcis vigiliis excogitatam, & inyentam recuperandz poſſeſſionis 
gratia, quam difſeifitus injuſte amifit, & fine judicio, ut per ſummariam cognicio- 
nem abſque magna juris ſolemnitate, quaſi per compendium, negotium terminetur : 
De the Cuſtumier de Normand' (compoſed, as hath been ſaid, in 14, H. 3.) ſ&. 
91, & 93. of the Aſſize of Noyel difſeifin, which being invented and framed in 
England, as BraQton and others have teſtified, muſt of neceſſity be tranſpozted 
into Normandy. | | 

Wut where weye&ldto Brafton,that the Aſize of Novel difleifia was ſo inven- 
ted, ſo he muſt yeld to us that it was a very anctent invention ; foz Glanyil 
maketh mention thereof, and of the Aſſize of Mordaunc',as hath ben ſaid; and by 
tte Mirror alſo the antiquity of Afſize De novel difſeifin doth appear, who ſaith, 
pay —_ of Aſſize of Noycl difleifin was ozdatned in the time of Ranulph 

e Glanvill. 

But the caſe of 26, Aſſize befoze touched,doth pzove that the Writs of Aſſize 
are of far greater antiquity, foz there it appeareth that in an Aſſize of Novel 
difleifin, clatmed to have Conuſans of Plea, and Writs of Afſze, and other ozi- 
gtnalWrits out of the Kings Courts by pzeſcription time ont of minde of man, 


in 
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in the times of 3. Edmond,and S.Edward the Confeſſo2,Kings of this Realm be- 
foze the Conqueſt, and ſhewed divers allowances thereof: but true it is, as the 
ancient Authozs affirme, that a new fozm of Writs of Aſſize, foz the moze 
ſpedy recovery of poſſeſſion, which were called Feſtins remedia,*was invented 
ta Englatrid ſince the Conqueff, and were called Breyia de affiſa noyz difleifine ; 
which Writs ſo altered continue ſo untill this day, and accozding to the alte- 
ration is cited in the Cuſtumier cap, 93. fol,107. b, , 

If an ATize be taken in proprio comiratu, and the tenant plead, and after the ,, - . ... 
Alſize is diſcontinued by the non yenu of the Juſtices, this Ac extends fo the = x. ;. 23. :. 
ACize, but not fs a re-attachment thereupon, fo2 that the Aſize was firſt ar- x E. 4. :. 
raigned and eramined in the p:oper Connty ; neither doth this Ac extend to a 
Trit ofattaint,bzought upon the verdict of the recognitozs of the Aſize- And ;e.,. 55,56. 
herewith agreth Briccon, who ſaith, Er cout conteine 1a grand Che des franchi- Briton cap. 97. 
ſes, que aſcuns afſiſes ſoient priſes in Counties, pur ceo ne intent nul que certificati- fol. 240. F.N.B. 
ons & attaints auter foitz eſtre pledes, &c. 281. 

And BraRon ſaith, Er & ad hoc ſe habeat communis libertas, quod afhiſz extra 1... 1;1, , 
comitarum capi non debeant, non ſequitur quod propter hoc remaneant juratZ in fol, 291, 
corm' capiendz ; aliud enim habec privilegium affiſa, & aliud juraca, 

An ACize is bzought.in the Kings Bench, then being in the County of Suff, 6 E- 3- 55: 55- 
(as it may be,as hath been ſaid) of lands lying in that County;the tenant pleads *? E, 3.afl 84. 
in bar, the pl' reply e p2zay the Aſſize: the Kings Bench is removed to Weſtm, 
and there the pl' pzayed the Aſſize : this Statute is, that the Aſſize ſhall not 
be taken but in the County, and now the Kings bench is in another County, 
and the oziginall cannot go out of this place, foz when a Recozd ts once in this 
Court, here it muſt remain : wherefoze by the adviſe of all the Judges, the Aſ- 
fize was awarded at large, quia nihil dicit,and a Nik prius granted in the Coun- 
ty of Suff. that there might the Aſize be taken. A caſe wozthy of obſervation, 
how by this expoſition both the parties ſuit was pzeſerved, and the purvien of 
this ffatute obſerved. | 

Pet in ſome caſe notwithffanding this negative Statute, the Aſize ſhould 23 E-2. affiſe 382. 
not have ben taken in his pzoper County. And therefoze if a man be diſeiſed 73 E-# Juri6-23- 
of a Commote oz Lozdſhip archer in Wales, holden of the King ia Capite, as ,;1% .2 6. xr in 
fo; erample of Gowre, the Writ of Aſſize ſhould have been direced to the She- ter petiriones, 
riff of Gloc, within the Realm of England ; and albeit the land of Gowre was 28 E. z-cap.2- 
out of the power of the Sheriff of Gloc. being out of his County within the do- 
minion of Wales, and this Statute ſaith that the Aſſtze ſhall not be taken but 
in his pzoper County, yet was the Aſſize taken in the County of Gloc, and 
Judgement thereupon given and affirmed in a Writ of Erroz : and the reaſon 
is notable, foz the Lozd Parcher, though he had jura Regalia, yet could not he 
do julkice in his own caſe, and if he ſhould not have remedy in this caſe by the 
Kings Writ out of the Chancery in England, he ſhould have right and no re- 
medy by Law given fo2 the w2zong done unto him, which the Law will not ſauf- 
fer , and therefoze this caſe of neceſſity is by conſtruction excepted ont of the | 
Statute. And it was well ſaidin an old bok, Quamyis prohiberur quod commu- 22 H. 3-rit. brev: 
nia placica non ſequantur curiam noftram, non ſequitur propter hoc,quin aliqua pla- _ 
cita fingularia ſequantur DomigumRegemand the like in this negative Statute, 

Yerebyit appeareth (that J may obſerve it once fozall) that the beft erpolſi- 
to2s ofthis and all other Statutes are our boks, and uſe oz experience, 

Doze ſhall be ſaid hereof in the erpoſition of the Statute of W, 2, 


T Demorteanteceſloris.] a the firit part of the Inticures, ſe&, 
234. Cuſtumier de Norm, cap, g8. fol. 115, 


T Nos vero ſt extra Regnum fuerimus,Capitales Juſtitiarii 


noſtri.) This Capiralis Juſticiarius (when the King is extra Regnum, out of 
the Realm) is well deſcribed by Ockham, Rege excra Regnum agente, bfia diri- 
gebantur ſub nomine przſidentis Jukticiarii & celtimonio ejuſdem, Ehis is he that 
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is confiitnted by lefters patents when the King is ont ofthe K inghdome, fo be 
cuſtog ſive gardianus 1, keeper of the Kingdome, and locum tenens Regis, and 
fa his time is Prorex ; ſuch as was Edward Duke of Corewall 1 3E. 3, Liogel 
@nke of Clarence 2 E. 3. And the tefte to all aziginall Writs wers, tefte Li- 
nells flio nofire charifſimo cuftode Anglia, 8c. Joba Doke of Bedford 5 H.5, 
Richard Duke of Warwick 3 E.q. atdmany others : kefoze whom, as kepers 
of the kingdome, Parliaments havo been holden, and,as hath ben ſaid, the reſte 
of nziginall Writs are under the name of the keeper, which no officer can do 
when the King is within the Realm. Au $ k1. 5. a greatqueſiion arofe whether 
iſthe Kings Lieutenant, 02 Ke&per efhis Kingdome, under his retie doth ſums 
neuen ge nigtang beyond Dea, andin the mean time theKing 
return into England, whether the Parliament fo ſummoned might p2oceed ; it 
was donhted that is praſaxia. majoris ceflare; poreſias mivoris, and therefoze it 
was enacted that the Parliament Gould pzoceed, + not be diſſslved by the Kings 
return, Now that this Dtatute is to be intended of ſuch a Lieutenant o2 Ka- 
per of the Kingdome, it is pzoved by this Ac it ſelf, Capicates Jufticiarit noftci 
micteat Juſticiarios noſtroa, that is, they ſhall name aud (end Julfices by anthoaity 
under the Great ſeal wader their gwn cefic, which uane can do but the King him- 
ſeife if he be pzeſent, 02 his Lieutenant, 02 the Ke&@per o2 Guardian of his Kinc;- 
dome, ifhe be,as this Ad ſpeaketh, excra Regaum : and this expolition is made 
ex verbis & viſceribus Aus, But then it js demanded, whether this locumte- 
negs Regis, ſeu cufios Regniz was called capiralis JuRtitiarius befvze the making of 
this Ac : and this very name you Hall read in Glanvile, Whoſaith, Pracerea (ci- 
enduw, guod ſecundum conſuerudines Regni, nero tenerus refpondere in Curia Do- 
ial fund aliquo libero tenemenco f40 fine peacepco. domini Regis, yel ejuys Capi- 
talis Jukiciaritz Where, Capicaliz Jukitiarius ts taken foz Culias qo 

{ is to. be obſerved, that befoge the reign of King Ed. 2. the Kings Chief 
Juſtice was ſometime called ſamo Jufticiarivs, ſometime prafidens Juſticiari- 
us, and ſometime Capitalis Juſtitiarius, Jn anno primo E. ». his chief Juſtice 
was called Capiralis JuRiciarius ad placica coram Rege tenenda, andſd ever fince, 
and this chief Julfice is created by Writ, and alt the reſt of the Juices of ei- 
ther beuch by lefters patents. 


Iv yes binne aud befoze. the I ings Inſfeces were eaited Juſttiz, the re- 
turyes.of Writs being coraw Juſticiis meis; i as the Kings Juffices were anti- 
ently called Juſtice, fa; that they onght not te be onely Juſti in: the; concrece, 


hn yg pms Dince that time, as by this great Chavter fie 
many it apyeareth, theyare called Jutticiarii a Juſtiria, The honourable 
manner of the creation of thele Juſtices you may read in Forreſcue, 


q Alibiin itinere ſuo.] This is taken largely and beneficially, 
fo? they-may nat ouly make adjournanent befoze the ſame Julkices intheir Cir- 
culfe, bug alſo to Wetim., 02 tg Serjeants Inne, 02 any other place out of their Cir- 
cuife, o Ie equity of this-atabute, aud acco2aiug as it had been atwaies uſed : 
Foz lawance in.many cafes-doth make Law. 

"The Dtatute ſpeaketh onsly of an.adjournment in AGize of novel! difſeifin, 
&ec. andyet a certificate of an; IWize is within this Statute. 

* Sed rerum progreſſus oftendunc mylta, quz inicto previderi non poſſune. 

© Time found aut, that becauſe the Juſtices of Ithe came not but once in 
the year, and that any adjournment could not have ben made bythis Ac, unleſs 
the Jurozs had given a Uerdict, foz this Ac ſaith, proprer difficultatem aliquorum 
articulorum, and not upon demurrer, doubtfull Dea, EA pel, &c. * 02 foz p2e- 
ſervation of the Kings peace, and no pzoviſion was:mads by this Act; if the ten” 
in the Aſſize of Mordaunc. had made a. fozeign vowcher, oz pleaded a fozeign 
plea : alt theſe are holpen by the @tatute of W, z, cap. 30, as ſhall appear when 
we come therenntg. | 


CAP, 
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CAP. XIII ; 


Sfiſz de ulrima-preſentatione ſemper 'capiantarccor am 


[AX Juſticiariis de banco, & ibi tetminentur,, 


It appeareth by Glanvil, that befoze this @tatute the Wiit of Dela ane- Comes mus 
ſentmene was returnable coram me yel Jaſtic, meis, And the reaſon of this Ac —_ m=_ 


2pas foz expedition, fo2 doubt: of the lap G01 11990 0 out t 13 t,  Braftcnlibgol. 

:.. Bythe Statute of W. 2..it is pzovided, that juſtices gf Nik prius may give 23% &« 

judgement in an aiſe of Darrein preſentment, and, Quare jmpedir. ns ap-9n 

: | | | W519 $$1223 3; : . Flealib. 5.c.11, 
L, 54Þ INT EER _— Regiſt. fol. 30. 
_ F. N. B. fol. 30. 


CAP RE onaatt:1 » » Homes, 
; | x? 9 Eliz. Diaz 260 

Iber homo non amercietur pro parvo delicto, niſi ſecun- 

dum modum illius delicti, & pro magno delifto ſecun- 

dum magpitudinem delicti, ſalvo fibi contenemento ſuo, & 

Mercator codem modo; ſalv4 merchandilſa'ſiia'; & villanus 

alterius quam noſter codem modo amercietiir; ſalyowai- 

nagioſuo, finciderit in miſericordiam noftram. Er nulla 

predictarum milſericordiarum ponatur,nili per ſacramentum 

proborum & legalium hominum de vicineto. Comites & 

Barones non amercientur nif1 _ pares ſuos; '& non niſi ſe- 

cundum modum deli&ti. Nulla EcclehaNtica perſona amer- 

cietur ſecundum quantitatem beneficii ſui eccleſiaſtici, ſed 

ſecundum laicum renementum ſuum, & ſecundum quanti- 

tatem delici. 


qT Liber homo.) A free man hath: here a ſpecial 'underſfanding, and 
is taken fo2 him qui tenerlibere, fo2 a free-holder, as it is taken in the yenire 
fac. where duodecim liberos, &c, homines are taken foz free-holders ; and this 
appeareth by this Ac which ſaith, ſalvo contenememto ſuo, Whereof moze ſhall 
be ſaid in this Chapter, The wo2ds of this At being liber homo, it ertendeth 
as well to ſole Cozpozations, as Biſhops, #c. as tolay-merr ; but not to Co2po- y;dewr cov. 
rafibns aggregate of many, as Baio2 and Commonalty, and the like, foz they " Ran. 
cannot be comp2ehended under theſe wozds 1ber homo, &c, 


FT Amercietur.] This Ae ertends to amerciaments, andnot tofines \y, c. cp.18, 
impoſed by any Court of Jaffice. What amerciaments be, and whereof this xx 8. a. 5. 
wo2d Amerciament cometh, ſee the 8. book of my Reports: ſ& alſo there , that Lib-8.i0l-39,40- 
this Dtatute is in ſome caſes of amerciaments to be intended of p2ivate men, yoann 
and not of amercitaments of officers, o2 miniffers of Juſtice, ſoas liber homo cap. - — 
is not intended of officers, oz miniſters of Juſfice, And how, andin what caſes Flera lib.z. c.60, 
the afferment ſhill be, you-ſhall alſo re:d there,fogether alſo with the ancient 10 E-z. ation fur 
Authozs, and many other authozities of Law concerning theſe matters, le ſtarur. $4, 

It appearcth by Glanyite that this Ac _ made in affirmance of the com- _ a. 
T 2 mon 


 Glanyil ubi ſup, 


Ratalib. 1-£.43- 


Mapna Charts. Cap-14. 
mon Law, as hereafter ſhall appear : but yet the Writ de moderata miſericor- 


dia is gcroundedupon this Foz - — 4 h——_—_ and giveth re- 
medy to the party that is exc 


3, mole con cpaerro dn. JK 246: ejuny, youu = 
5 miſericorda Domini R e S Fed defies honondbil mentyum - 
lium h_—_— de eatenms mnerciandueet je. bvt. 
tenemento amittat. _ 
 AnvBraſton, 'Safyo concenementoſuo, 


Pleta, continentia, . 
2. T2 the fignification ; Contenement Fam(fieth his countenance, whichhe 
hath together 16h awd by reaſon of his G&>Zoid, and thereſoze ws catied cante- 


nement, 02 continence; and in this lene noth the Stabute of x E. z.and old fer. 
Brey. uſe it, where countenance is uſed foz contenement : the armoz of a oul- 


Ve. N.8.delaa. dio2 is his countenance, the boks of a @cholar his countenance, and the like, 


See the firſt part 
of the -—_— mg 


See the firſt part of the L 02d ont of 


q Et Mercator codeyumods ſalya merchandiſa ſua.] x9; 
trade and traffick is the livelihod of a Perchant, and the life of the Common- 
wealth, wherein the King andevery ſubjec hath intereſt; foz the Perchant is 
the od bavlife of the Ream, &6,evpozt and vout the native communities of the 
atone o the Realm, ping in the necollry comunodities fo2 the defenge 
and of the Realm 


T' Ecyillanys akerius quam aoſter eodem modo amerdic- 


tur falyo Wainagiolue.] a Bore Vitinews 46 takes fa2 one that is & hotid- 
i paths rice tas, env 
A Willern is free and to beffed;by andagainft all menfavung his L029, 


7 Salvo wainagio ſuo.) Waipagium 1s the confenement az counte- 
nance pf the Uiltein, and cometh of the Daron wozd Wagna, whirh fignifirth a 
Cart deUUaine, wherewith ye Was ts de Uiliemndervice, as ts carry the dang 
ſite of the Paptwy wato the Lazds aud, aud caſt # upon 


__ — the ſame, andfhe like: andit was great reaſon to ſave his mainage, foz other 


"9 E4hego23 Ec4- 


Gile the creative was fo carry «tf on his back ; it 4s ſaid here 
Wain fvo, but pot the K. 02d nap fake it af his pleaſure, 

ereby it appeareth that albeit the Law ofCngland isaLaw of mercy, 
pet is it a Law which is now turned into a ſhadow : fo2 whereby the wiſdome 
of the Law , theſe amerciaments were inffituted fo deferre both demandants 
and plaintils framanyult ſuits, and tenants and defengants from unjift de- 
fences, which was the cauſe in ancient times of fewer ſuits, now we have but 
adhipolpoſ it. Habows qnidem — -coaſulrum, ſed in tabulis recandiuzy, & 
raquam gladium as yaghna r 


T Comites & Barones non amercientur niſi per pares,&c.} 
Although this &atute be in the negative, yet long uſage hath pzevailed againſt 
it, fo the amerciamentof the Nobility is reducedto a certataty, 212. a Duke 
rol, an Earl 51. a Biſhop who hath a Baronie 51. &c, in the Mirror it is ſaid 
" that the amorciament ofan Earl was an C1. andofa Baron an C marks, 

It is Gaid that a iſhop ſhall be amercied faz an eſcape z001. A Gacler hall 


7. b, 
Mazror cap. 6-46 beamercied foz a negligent eſcape of a Felon attaint x00 l, and of a Felon ia- 
dicted only 5 1. 
If a Noble-man and a Common perſon jopn in an actian, and became won- 
'S, * ſuite, they ſhall be ſeverally amercied; viz.the Noble-man at Cs, andthe Couv 
| Ndieras ubi Sup mon perſon acco2ding to the Statute: therefoze when a Noble-man is glaintif, 
-d. it is policy rather to diſcontinue the action, then to be non-ſuite. 


« Per pares.] yy his Peers, that is, by his equals. 


3E 3. Coro 70. 


The 


Cap. 15- Magna Charts. 29 


is either ane (hat is Britton cap. x. 


Eſquires 
and yet all 
is one a Peer to another, though 
mons : and as it hath been ſaidef ſa dath& holdof Noble-Women,either 
by birth, oz by marriage; but ſee hereof Cap. 29, * | 
Bran ſaith, Camites verd vel Barones nav ſunt amerciandi, mf per pages Brafien lib. 3 fol. 
ſuos, & ſegngdum modum delifti, & hoc par Barones de Scaccario , vel comm ipſo pH to, 
Repe. Nulla Eeclefaſtic _ amercicuur ſecundum quanticacem beneficii ſui pjera lib.r. cap. 


Eccleliaſticis od fecundum caneat ſus, 4 :- & _ £.60+ 
. lid. nigr. 
q Eccleſiaftica perſona.) Foz Eccleſiaſtical perſons, anvthelc df- Scacarii, parce 
- berlities and degrees, ſe the firſt part of the Jnſfitutes, ubi ſup, Irs 


rons of the Eſ- 


yl Beneficium,] Wenefice. Beackicium is a large nozd, and is taken chequer were 
foz any Ccafiaftical Pacuget font Uiving whatſoever. Barons and Peers 


be amercied though : of the I So 
amercied in —_ of his Eccleliaſkical pzomotion, ag , but wreſped of (4, bon. 

his lay fee, and acco2ding fo the quantity of his fault, which is to be afferred ; Bracon lib. ;, 
and BraRon ſetteth down the oath of the afferers of amerciaments;& ad hoc fi- = x _ 
deliter faciend. affidabunt amerciatores, quod neminem gravabunt per odium, nec "7509-15-43 
alicui deferenc propter amorem,8 qudd celabunt ea quz audicrunt, 


——— 


CAP. IX. 


Ulla villa, necliber homodiſtringatur facere pontes aur 
riparias, nif1qui ab antiquo & de jure facere conſueye- 
rxunt tempore Henrici Regis avi noſtri, 


Pere it is to be obſerved, that in the reign of King John,andof his elder b2o- 
ther King Richard, which were troubleſome and irregedar times,divers oppzeſ- 
ſions, exactians audinjuries, were incroached upon the @®nbjec tn theſe Kings 
names, faz making of Bulwarks, Foztrefſes, Bzidges and Bankes, contrary 
fo Lawand right, 

WSut the reign of King H. 2, is commenved foz tho& things. Firff, that his 
p2ivp Counſcl were wtſe, and erpert in the Laws of the Reatm. Secondly, 
that he was agreat defender and maintatner of the rights of his Crown, and 
ofthe Laws cf his Realm, Lhirdly, that he had learned andupzight Judges, 
whoerecutedIufice accezving to his Lats, Lherefoze foz his great and ne- 5: ap. ;;, 25. 
ber-dying honour, this and many other Acts mane in the reign of H. 3. do re- Sce chart. de Fo- 
ferfe tohis reign, that matters ſhould be put in are as they were of right ac- reſta cap. 1 & 3. 
coſfomed inhis tiuw, ſo as this Chapter is a declaration of the common Law _ liam. wk 
and ſs in the reigns of H. 4, and H. 5, the Parliaments referre to the reign of , 117 oct” 
KingE. 1. Who was aPance cf great foztitude, wiſdome and juffice, 3 H. 5. cap. 8. 

And divers Statutes referre to King Edw, 3. who was a noble, wiſe and ., 11.5, cap. 3, 
watlike King, in Whoſe reign the Laws did mounciaane flourtth, DN 

3 parts 


. 3O Magna 'Charta. Cap.16,17. 


7 Riparia 3s here taken'fo; Ripa, which is excrenx & cminencior 

 —  terrz ora, quam fluyius urrinqueallvit, | | 

4H. 8, cap.r, But the making of bulwarks;foztreſſes, and other things of like Kinde;were 

2 &z Phi. & notp ed by this Att, becanſe they conldnot be ereced, but: either by the 
Mar.cop.: King himſelf, oz by A of Parliament, 51 3 2b 800 0900 


. 


C—— _—_— Ot 
—— —— 
: 


CAP. X71. 
No ripariz defendantur de cztero, niſi illzquz " 


runt in defenſo tempore Henrici regis avinoſtri, & per 
eadem loca & coſdem terminos, ficut efle conſueyerunt tem- 


pore ſuo. C2139 


That is, that no owner of the Banks of rivers ſhall ſo app;opziate, oz kep ' 
the rivers ſeverall to him, to defend oz barre others, either to have paſſage, o2 
fiſh there, otherwiſe then they wers uſed in thereign of King H, 2, | 
Mirrorca.g.$2, . This Sfatute, ſaith the Mirror, ts out of uſe,'Car pluſors rivers ſont ore appro- 
pries. & engarnies , & riſe in. defence, que ſoilount eftre commons. a piſher & 
_ uſer en temps le Roy Henry 2, 


Sh 


CAP. X/IT. 
Ullus Vicecomes, Conſtabularius, Coronator, vel alii 
balivi noſtri teneant placita Coronz noſtrz. 


Diie of the milchiefs befoze this ®tatute was, Mhat none of/them here na- 
med.could command the Biſhop of the Dioceſſe to give the delinquent his 
Bradt.li.z, fo.z06. Clergy, where he ought to have it; fo2, as Bra&on ſaith, Nullus alius preter re- 
Flets li —_— gem poſſit Epiſcopo.demandare,' &c, And therewith agre our - other old and 
8 E. 3-59. **+ later Boks, that the Biſhop is not to attend upon any inferiour Court, noz 
40 E.3. 2, that any inferiour Court can wzite unto 02 command the Biſhop,but the King, 
14 H.4. 27, that is, the Kings great Courts of Recozd, and ſuch as ſince that time hatg 
75 - 3-conu- anthozity by Act of Parliament. | | 
14 = 26, Another cauſe was, that the life of man, which of all things in this woztd 
21 H.7, 34, 35. is the moſt p2ecious,ought to be tried befoze Judges of learning.and experience 
Regula, in the Laws of the Realme : Foz igaorantia ſudicis eſt ſxpenumero calamitas in- 
Paich, 30E.1. nocentis, Et cum ex quo Magna charta de libertatibus Angliz alias concefla, 
gu; (quzm quidem chartam Dominus Rex in Parliamentoſuo apud Weſtm, an. Regni 
kan —_ : ſut 28, ad requifitionem omnium Przlatorum,Comitum, Baronum, & communira- 
5. Ports cowpl, £1 torius Regni, de noyo conceſſit, renoyayir, & confirmavit) placita corone ipſi 
in Parliament, omino Regi ſpecialiter reſervantur, per quod nullus de Regno hujuſmodi placica 
tenere potelt, ſeu habere, fine ſpeciali conceſſione, poſt confirmationem charcz prx- 
ditz faaz. Jn the ſame year and terme, Coram Rege, a complaint by the 
Abbot of Feverſham. Both caſes adjudged in the Kings Bench,wherenato they 
were referred by the Parliament, S& Michael, x7 Edw. 1. in Banco, Rotul. 
3 3. Southampton. : ] 
Zhe Chapter of Magna Charta here intended, and in both the ſaid cages 
erp2clied, 


JMI 


Cap. 17- Aagna Charta. 31 


expaeCed in this 14, Chapterof Charra now in hand. By theſe Reco288s 

two things are to be obſerved. x+ That this is a generall Law, by reaſon of 

theſe wozds, Vel alii baliyi noſtri, under which woads are compzehended all 

Fudges 02 Juſtices of any Courts of Juſtice, 4+ Albeiti& de pzovived by the 

ninth Chapter of Magna Charta, Quod Barones de quinqae potrubus, & ornnes 

alii portus habeanc ones liberrires & libetus conſuetudines ſuas ; That thele ge- 5. pars, 11 +... 
nerall mozvs muſt be underftrod of ſuch liberties and affomes onely,as are not Cora Rege. 
afterwards in the ſame Charter by erp2efſs wozds taken away, and reſamedto The Prior of 

the Crown. And therefoze if the Paioz and Barons of >" had OR 
power befbze this Act to hold Pleas of theTrown, yet by fhis A of the ſeven- ——— 
tenth Chapter they are abzogated and reſamsd 2 a notadleand a leading judge- 

ment. Both theſe Recoads being within two years after the confirmation of 

King E. 1. of Magna Charza,are wozthy to be read and oſerved. 


CF Vicecomes. ] g@ fo; his name, office and antiquity, in the firſt »- Par Inſticures, 


part of the Infticutes; ſeR. 234. ſcR.234,248. 
qT Conſtabularius ] 3s here taken fo2 Caſtellanus, a Caftellein, 03 —_ x 1.9 2; 


Conſtable of a Caffe, foz ſo doth the Mirror interpzet it. And Caftellanus eft £,. .5.11., 6.59. 
qui cuſtodir caſtel}am, aut et Dominus caſtelli, And ſo doth BraRton ; Debet, &c. Vide cep. tg. 
oltendere caftellano, ficar conſtabulario rurris, &c. And therewith agreeth Flera, 51.14, .. ca43- 
Item nultz priſz capiancur de aliquo per aliquem conſtabulariutn, caftellanum, 

przterquam de villa in qua fitum eſt caftrum, 

And the Statute of W. 1. agreth herewith, Des prifes des conftables, ou ca- W. 1. ca. 7, & 314 
ſelleins, fairs des autres, &c. cs: 

And Caſtellani were men in thoſe dayes of account and authozity, & fo2 Pleas 
of theCrown, ec. had the like authozity within their pzecinds, as the Sheriff 
had within his Bailiwick defvzethis Ac, and they commonly ſealed (which J 
have often ſen in many, and have cauſs to know, that ſome of the ancient fa- 
mily of de Sperham in Norff, did) with their pourtraiture on hozſeback. 

Now foz the number of Caffles in ancient time within this Realm, Cercum 
eſt Regis Henrici ſecundi remporibus Caſtella 1115. in Anglia extitifle. = Ee 

And it is fo be obſerved, that regularly every Caſtle containeth a Bannoz : —_ be: 
ſo as every Conſtable of a Caffle, is Conſtable of a Pannoz, and by the name #1. ;. yerbo » 
of the Caſtle the Pannoz ſhall paſſe, and by the name of the Pannoz the Caſtle Holme. 


ſhall paſſe. 
Foz this wozd, Conſtabulazius, his office and antiquify, ſe the firſt part of manag end 
the Inſtitures, ſe. 379. Brir.ca. > _ 


And albett the franchiſes of Jnfangthief any Dutfangthtef, to be heard and Flerali. x, ca.47. 
determined within Conrt Bargns belonging ts Pannozs,wrre withm the fai Hoved. parte po- 
miſchief ; yef we finde, but not without great inconvenience, that the ſamg ficrior. fol. 345. 
had ſome continuanee after this Ac, Brit etther by thts At, 0z per deſuecudi- _ giver” "9 
ve , foz inconvenience , thele franchifes within gpannozs are antiquated 12/2; 34 143+ 
and gone, | Rot,11, 3 R.3.10- 


4 Coronator.} Ytamans is deridev3 Corona, fo called beranſe heis 
an Dfficer of the Crawn, and hath Conuſauce of ſome pleas which ares called 
Places corone, 

Fo2 hixantiquity f& the Mirror, who (treafing of Articles effabſithey 
theanctantKings, Alfred, &e. } ſaith, Awzi ordeins fuer Coronoars in cheſc 
County, & Viſcounts a garder le peace, quant les Countees foy demiſterenc del 

ard, & Baylifs in liew de cemeners, (that ts} Cvzoners in every County, and 

heriffs were o2dained to kep the peace, when the Earles diſmil# them- 

_—_ of the cuſtody of the Counties, and Bayliffes in place of Vun- 
rs. 

Foz his vignifp and aufhogify, Beiczon ſaith in the perſon of the King, Pur Pen 
ceo que nous yalons, que Coroners fort inv chefeun County principals gms de Sram. Pt Cor. ic 

noſtre 


X Mirror Caps 1. $ 3. 


32 


Rot. _— 
5 E. 3. nu. 38. 
Regie 177. 

. I, Cap. 10, 
& Regiſtr. 177. 


Vide poſtea c.35- 
Glany.li.z, cap. 2+ 
& lib. 14. cap. 8. 
W. 2. cap. 13. 

22 K. 4. fol. 22. 


Mirrot cap. 1. 
& Coroners, & 


cap. Fo $ SZ. 


BraRon lib. 3. 
fok2 21. Brit.c.1. 
fol. 3. Fletali. 1. 


cap. 18. 25, 


22 Af. 97,98,&c. 
3 H, 7.cap. 3- 
Stamf, V1. co. 64. 


116,117. 


19H, 6. fol. 47- 
W.2.c.13. 1E.3- 
Stat. 2. C3. 17+ 


Magna ( harta. Cap.1s. 
notre peace; z porter Record des pleas de noftre Corone, & de lour views & abju- 
racions, & de urlagaries, yolons que ilz ſont eflieus ſoloaque ceo que eft contein in 
nous Starutes de lour eleQionz &c. : 

And a Common Perchant being choſen a Cozoner, was removed, fo2 that he 
was Communis Mercator, 
* 4Þy the ancient Law he onght to be a Knight, honeft, loyall and ſage, Ec 


qui melius ſciat, & poſſit officio illi intendere, Foz this was the policy of pztident 
antiquity, that Dfficers did ever give a grace tothe place, and not the place 
onely grace the Dfficer. | 


But what authozity had the Sheriff in Pleas of the Crown befvze this ®ta- 
tute 2 This appeareth by Glanyill, that the Sheriff in the Mourn; (fo2 that is 
to be intended) held plea of theft, foz he ſaith , Excipicur crimen furti, quod ad 
Vicecomitem pertinert, & in Comitatibus placicatur, -WBut he may enquire of all 
felonies by the Common Law, ercept the death of man. | 

And what authozity had the Cozoner 2 the ſame anthozity he now hath, in 
caſe when any man comes fo violent o2 untimely death,ſuper yiſum corporis &c, 
Abjurations and out-lawaies, xc. appeals of deaths by bill, xc. This authozity 
of the Cozoner, viz. the Cozoner ſolely to take an indictment ſuper yifum corpo- 
ris, andto take an appeal, and to enter the appeal, and the Count remaineth 
to this day. But hs can p2oceedno further, either upon the indiament o2 ap- 
peal, but to deliver them over to the Juffices. And this is ſaved to them by 
the Statute of W.x. cap. 10. And this appeareth by all our old Books, 1Bok 
caſes, and continuall experience. ps] | 

And foz the further authozity ofthe Co2oner in caſe of Vigh treaſon, ſ& the 
Wook of x9 H. 6. fol. 47. and conſider well thereof, 

But the authozityof the Sheriff to hear and defermine theft, oz other felo- 
nies,by the Common Law, (ercept the death of man) in the Tourn, is wholly 


1 E.4.3-1K-3- taken away by this Statute ; howbeit his power to take indiaments of fe- 


CaP. 4+ 


OckhamRegilt, 


281. b. 

17 E. 3-73: 
27 E. 3.88. 
29 E. 3-13, 
41 E. 3.15. 


E3- 38, 
=. 8 "6.E.NB. _ . . 
28b.z3 Hcg 9. Pzerogative ſhall be pzefe: redin ſatisfaction of his debt by the Erecutozs befoze 


See before cop, 


lonles and other miſ-deeds within his jurisdiction , is not taken away by 
this Act, ; 


—O— 


CAP. XV/TIF. 


G quis tenens de nobis laicum feodum moritur, & Vic 
vel Balivus noſter oftendar literas noſtras patentes de ſum- 
monitione [noſtra] dedebito, quod defun&us nobis debuit : 
liceat Vic vel balivo noftro attachiar*, & imbreviare omnia 
bona & catalladefun&ti inventa in laico feodo ad valentiam 
ipſius debiti, per viſum & teſtimonium legalium homi- 
num; ita tamen quod nihil inde amoveatur, donec perſol- 
vat nobis debir' quod clarum fuerit, & refiduum relinqua- 
tur executoribus ad faciendum teftamentum defun&t'. Et 
{1 nihil nobis debeatur ab ipſo,omnia catalla cedant defuntt: 
ſalvis uxori ejus, & liberis pueris ſuis, rationabilibus par- 
tibus ſuis. 


. "WY 


15y this Chapter th2e& things are to be obſerved. Firſft, that the King by his 
any other, ©econdly,that if the Erecutozs have ſufficient to pay the Kings debt, 
the 


UMI 


Cap.19. Magna ( harta. 
the heire that is to bear the countenance, and ff in the ſeat of his anceffor, 52 
any purchaſer of his lands ſhall not be charged, Thirdly, if nothing be: owing 
to the King oz any other, all the chattells ſhall go to the uſe of the dead, that 
is, to his Erecuto2s oz Adminiſtratozs, ſaving to his Wife and Children their 
reaſonable parts, which is confilium, and not przceprum ; and the nature of a 
ſading regularly is, to ſave a fozmer right, and not to give o2 create anew, and 


* therefoze where ſuch a cuſtome is, that the Wife and Childzen ſhall have the Mirr®r cap.c.5. 2, 


Writ de rationabili parte bonorum,this Dtatute ſaveth it. And this Writ doth bn” 
not lye without a particular Cuſtome , foz that the Writ in the Regiſter is £1. 50.b. Flera1 x 
grounded upont'a Cuſtome, which (as hath been ſaid) is ſaved by this Att. _ cap. 50. 

15ut that it was never the Common law ( though ther? be great variety in Regilt. 142. 
boks) hear what BraRon ſaith, who w2ote ſon after this Act , Neque uxorem 3+ wo _— 
neque liberos amplius capere de bonis defunRi patris yel yiri mobilibns, quam fue- ny OE 2 : 
rit eis ſpecialiter relium, niſi hoc fit de ſpeciali gratia teftaroris, utpore fi bene me- 3oE. 3. 2. 26. 
rici in <jus vita fuerint, &c, yix enim invenirerur aliquis civis qui in vita magnum 37 E. 3- der 6. 
quzſtum facerer, fi iri mort ſus cogeretur Inyitus bona ſua relinquere pueris indo- 39 E+ 3- 6. 19 
iis vel luxurioſis, & uxoribus male meritis : & ideo neceflarium eſt yalde, qudd to _ 
llis in hac parte libera facultas cribuatur, Per hoc enim roller maleficium, animabit 156, _ fp. - a 
ad yircuremy & tam uxoribus quam liberis bene faciendi dabir occafionem, quod qui- 7 E.4.21. 1H.4. 
dem non fieret, fi ſe ſcirent indubitanter certam partem obtinere eriam fine teftarg- Severe 39. | 
ris voluntace. | RE_ 4 

15ut the adminiſtratozs of a man that dyes inteſtate, o2 erecnto2 of any that Hot*1e 20's: 
makes no diſpoſition of his whole perſonall elfate,gods,debts and chattells, the Noe, the reaſon 
Adminiſtratozs o2 Crecutozs after the debts paid, and Will perfozmed, ought hercof maketb a» 
not to take any thing to his oz their own uſe, but ought, though there be no par- int perperui 
ticular Cuſfome, to divide them, acco2ding to this Dtatute : and the ſaid anci- ***.. | 
ent and latter authozities (fhen which there can be no better direction) may 
guide them theretn ; and this right doth this Statute of Magna Charra ſave by 
theſe wozds, ſalyis uxori & liberts ſuis rationabilibus partibus fuis. Do as though the 
Statute doth give no Action, yet their parts are ſaved hereby, which by Glan- 
vile and other ancient Authozs appear to. belong fo them; and the Erecuto2 
02 Adminiſtratoz ſhall be allowed of this diſtribution accozding to this Statute, 


upon his account befoze the Dzdinary. 


 —— — —_—_— 


CAP. XIX. 


_ Conſtabularius vel cjus Balivus capiat blada, vel 
| alia catalla alicujus, qui non fitde villa ubi caftrum ſu- 
um ſitum eſt, niſi ſtatim reddat denarios, aut reſpetum inde 
haberepoſlit de voluntate venditoris : Si autem de villa illa 
fuerit, infra quadraginta dies precium redd'. 


Yere alſo it appeareth, that in this Chapter Conftabularius is taken foz Ca- See W. x. cap. 9, 
ſellanus: and this taking by Caſtelleins, though the Caſtel was kept fo2 the de- & z:. 
fence of the Realm, was an unjuſt opp2eion of the Subject : and this erp;efly _.. A 
appeareth by the Mirror, Ceo que «tt defendu a Conſtables a prender le aucre, de- 9 P-5e3.2- 
fend droit a tours gents de cy que nul difference parenter priſe dautrui mau 
ſoett & robbery, lequel cel priſe fol de chivalls, de yitaille, de marchatidiſe, de ca- 
riape, de ofticle ou ter autres manners de biens. And this appeareth alſo by Fleca,1. 
2. Cap.43. Quia multa gravamina multis ioferuncur per diverſas diftriftiones, quz 
qQuidem ſub colore prifarum adyocattur, _ inhiberur in Magna Charta de liberca- 

tibus, 


34 


36 E. 3.Cap.2. 
23 He 6. Cap. 2» 


Magna'(,harta. Cap. 20,23; 
tibus, &c. no purveyance ſhall be taken, but only fo2 the Honſes of !the King 
and Nuen, and fo2no other perſon : ſo as the grievance befoze this and other 
like Ads is wholly taken away. 


Nix Conftabulatius diftringat aliquem Militem ad 
dandum denarios pro cuſtodia caftri, fi ipſe eam facere 
yoluerit in propria perſona ſua, vel per alium probum homi- 
nem faciar,ſi ipſe cam facere non poſlit, propter rationabilem 
cauſam, Er Fi nos abducerimus yel miſerimus eum in exer- 
citum, ſit quietus de cuſtodia caſtri, ſecundum quintitarem 
remporis quo per nos fuerit in exercitu, de feod' pro quo fecit 


* + xW + * 


ſeryvitium in cxercitu. 


See the 1. part 0 
the Inſtir, 96, 


W.1.c.1. verb. & 
que nul face, &c. 


Artic. ſuper chart, 


Cap. 3. 

Regilt. fol, 98. 
Bracton lib. 3.fol. 
177. Britton fol. 
33» 36,38. 

Fleta lib. x, C20, 
See Cap. itineris, 


Pere Conſtabularius is taken in the fozmer ſenſe : ſee the firſt part of the I:- 
Kitures, Set. 96. 

S& this Ac in Fleta : Andnote, this Ac (conſiſting of two bzanches) is 
declaratozy of the Common Law. Foz firſt, that he that held by Caſtle gard, 
that is; fo keep a Tower, o2 a Gate, o2 ſich like of a Caltle in time of Uarre, 
might dott either by himſelf, oz by any other ſufficient perſon foz him, and fn 
hisplace. And ſome hold by ſuch ſervice as they cannot do it in perſon,as Paioz 
and Commonalty,'Dean and Chapter, Biſhops, Abbots, 4c. Jnfants being 
purchaſers, WWomen and the like; and therefoze they might make a deputy by 
o2ver of the Common Law. Jf two joynt-tenants hold by ſuch ſervice, if one of 
them perfozm, it is fuffictent. / ſt op 

Foz the ſecond, if ſuch a tenant be by the King ted oz ſent to his hoſf in time 
of warre, the tenant is excuſedandquit of his ſervice foz keping of the Caſtle, 
either by himſelf o2 by another,during the time that he ſo ſerves theKing in his 
hoſt; fo2 that when the King commandeth his ſervice in his hoſt, he diſpenſeth 
with his ſervice by reaſon of his tenure, foz that one man cannot ſerve in per- 
ſon in two places ; and when he ſerves the King in perſon in one place, he is 
not bound to finde a deputy in the other, foz he is not bound to make a deputy 
hut at his pleaſure : and this is alſo declaratozy of theancient Common Law. 
Se& the firi? part of the Infticures 111, 121, os 
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CAP. XXI. 


Uus Vieecomes, vel Balivus noſter, vel aliquis alius,ca; 
NVpiat 6quos. vel carectas alicujus pro cariagio faciendg, 
niſt-reddar liberationem antiquitus ftatutam, ſcilicet prounia 
carecta ad duos equos dece denarios per diem, & pro carecta 
ad tres equos quatuordecim denarios per die, Nulla careeta 
dominica alicujus perſonz Eccleſiafticz, vel militis,vel alicy; 

| Jus 


" 
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LIMI 


\ 


Cap.21. Magna Charta. | 35 


jus Domini, per balivos noſtros capiatur, nec nos, nec balivi 
noſtri, nec alti, capiemus boſcum alienum ad caſtra, vel ad 
alia agenda noſtra, niſi per voluntatem illius cnjus boſcus 


ille fuerir. 


This Chapter conlifteth of th2ee bzanches : the firlt ſetteth down the anci- 
ent hire 02 allowance foz the carriage foz the King ; the ſecond ſetteth down 
who are exempted from that carriage ; the third, concerning purveyance of 


Foz the firlt; the carriage muſt be taken fo2 the King and Nuen only, and w..cep.r. & z2. 
fo2 noother, implied in theſe wozds , Nullus Vicecomes vel baliyus noſter; and 36 E.3. cap. 3. 
this 1s explained by divers other Statutes, and by our Books. | 3 . u_ cap.2. 

The hire o2 allowance is certainly expzeCed, as anciently due, Reddat libe- 70 7 
rationem antiquicus Raturam ; fo as this alſo is declaratozy of the ancient pace 259. 
Law: and the hire 02 allowance ought to be paid in hand, toz the ®tatute ſaith, 7 H. z.cir. Waſt. 
Nullas capiat, 8c. nifi reddat, &c, TE | 
wo this liberatio antiquirus ſacura, 18, (as it appeareth by this Ac) per diem, 

the day. 

Aver-penny, and averagium. are wozds common in ancient Charters, and 
ſignifie to be fre from the Kings carriages cum ayerus; and this ts meant where 
it is ſaid, Aver-penny, hoc eſt, quietum efle de diyerfis denariis pro * ayeragiis Raſtall * i, carra- 
Domini Regis, giis cum ayveriis. 

Foz the ſecond bzanch ; No demean, o2 p2oper Cart foz the neceſſary uſe W. «.cop.1. 
of any Eccleſiaſticall perſon, o2 of any Knight, o2 of any Lo2d, foz 02 about 14 E-.3.cap.1. 
the demean Lands of any of them, ought to be taken fo2 the Kings carriage, * _ ap 
= thee are exempted by the ancient Law of England from any ſuch car- Char, pats r-4 

. 6, Fleta lib. 2. 

Lhis Statute extendeth not fo any perſon Cccleſiaſtical, of what eſtate, gy , 
_ 0 degree ſoever : and this was an ancient pziviledge belonging to ho- 

pChurch, 

Alſo it extendeth to all degrees and o2ders of the leſſer and greater Nobility 

02 dignity ; as of Knighthood, Dukes, Parqueſſes, Earles, Uiſcounts, and 
Barons : fo2 albeit there were no Dukes, Parqueſſes, oz Uiſcounts within 
England at the making of the Statute ; yet this Statute doth extend to them, 
foz they are all Domini, Lo2ds of Parliament, and of the Barony of England : 
and this alſo was an ancient p2iviledge belonging to theſe o2ders and dignities, 
Andall this concerning the Eccleſfiaſficall andtempozall Stats was (amongſt 
other things foz the advancement and maintenance of that great peace-maker 
and love-holder, hoſpitality) one of the ancient oznaments and commendati- 
ons of the Kingdome of England, 

The third bzanchis, That neither the King, no2 any of his 1Baylies oz Þi- W.r. cp.1.& 32; 
niffers, ſhall take the wad of any other fo2 the Kings Caftles,o2 other necefſa- Sec 25 E.z.ca. 6, 
ries to be done, but by the licence of him whoſe wood it is. And all Statutes 35 7-5: cap. x7. 
made againſt this bzanch (amongff others) befoze the Parliament of 42 E. 3. } ., CN 
are repealed: And this bzanch amongſt others hath (as hath been ſaid) been 7, 1009145 
confirmed, and commanded to be put in execution at 32 Seſſions of Par- Com. 322. 
liament, And ſo it was reſolved by all the Judges of England, and Barons of ,. x 3-cap.r. 
the Exchequer, Mich. 2 Jac, Reg. upon mature deliberation z and that the Mic.: Jacclolved. 
Kings Purveyoz could take no Timber growing upon the inheritance of the 2» H-440.28.No 
Subjec, becauſe it was parcell of the inheritance, no moze then the inheritance _ -. 
it ſelf, Whereofthe King and Counſell being info2med, the King by his Pzo- | L_—_ 
clamation, by advice of his Counſell, under the great Deal, 23. Aprilis, anno 4. rirance. 
declared the Law to be in theſe wozds : Firſt, when We were informed, that ſome Set 47 E.z.fo.18. 
inferiour Miniſters had preſumed to go ſo farre beyond their commiſſion , as 19%* taken upon 


they have adyentured, nor onely to take timber-trees growing , which being = _ _ 


2 parcell Calais, 


Fleta ubi ſupra, 
Pl. Com. 236, 


Marlebs. cap. 5. 


34 E.,1. Vet. 
Magna Charta, 
fol.37. 2. Part. 


Glany, li, 7.Ca-17. 
fol. 59. 


BraQon lib, 3. 
fol. 129,& 137- 


Nata. 
Proviſum fuit. 


Britton cap. 5. 
fol. 14. 


Magna Charta. Cap-22. 
parcell of QurSubjeRts inheritance » was never intended by Us to be taken with. 
out the good will and full conſent of the owners ; but have accuſtomed allo to 
rake greater quantities of proviſions for Our houſe and Stable, thenever came, or 
were needfull ro Our uſe, &c, As by the ſaid Pzoclamattion bearing date 23. 
Aprilis, anno 4 Jac. Reg. appeareth. And divers Purveyozs were accozding 
to the ſaid reſolution ofthe Judges puniſhed in the Star-chamber,foz purveying 
of Zimber growing, without the conſent of the Dwners. 

Boſcus is an ancient wozd nſed tn the Law of England foz all manner of wad, 
and the Icalian nſeth the wo2d boſco in the ſame ſenſe, and the French bois, ac- 
co:dingly. Boſcus is divided into fwo ſozts, viz. high-wewd , hawr-bois, oz 
timber, and Coppice-wod ( ſo called, becauſe it is uſually cut) o2 under-wwd, 
Pigh-wod ts p2operly calledSalcus, Quia arbores ibi exiliunt in altum, It is cal; 
led in Fleta, macremium, 

The Common Law hath ſo admeaſuredthe Pzerogative of the King, as he 
cannot take, no2 pzejudice the mheritance of any, and (as hath been ſaid) a man 
hath an inheritance in his wwds, 

And ſee the Statnte of Marlebridge, Anno 52 H, 3. Magna Chara in fingulis 
teneatur, ram in hlis quz ad regem pertinent, quam adalios, and 2x other Sta- 
tnfes. ©o as all pzetence of pzerogative againff Magna Charra is taken 
away. 

Se hereafter the erpoſition of the Statute De tallagio , Anno 34 E. 1, & 
de priſis, Anno 18 E, 2, yet, Magna Charca, fol, 125. 1. parc. 


CAP. XXII. 


Os non tenebimus terras illorum qui convidti fuerint 
de felonia , nif1 per unum annum & unum diem, & 
tunc reddantur terrz illz Dominis feodorum. 


This appeareth by Glanyill to be due to the King by his ancient Pzero- 
gative, fo he ſaith, Sin aurem de atio quam de Rege tenuecicis qui nclagacus 


eſt, yel defelonia conviftus, rune quoque omnes res ſuz mobiles Regis erunt, terra 


quoque per unum annum remanebir in manu Domini Regis; elapſo aucem annogterra 
exdem ad retum Dominum, ſcilicer ad ipſum de cujus feod elt, reyertetur, yerun- 
ramen cum domorum ſubyerſione & arborum extirpatione. 

This Chapter of Magna Charta doth erprefſe that which doth belong fo the 
King, viz. the year and the day, and omit the Waff, as not belonging to him ; 
and this is notably erplained by our anctent Books with an anifo2me conſent. 
Bra®on treating of the year and the day in this cafe due to the King, ſatth, 
Sed quz fir caufa quare terra remanebir 1n manibus Domini Regis ? Videtur quod 
talis eſt; quia revera,cum quis conviRtus fueric de aliqua felonia, in poteſtate Domi- 
ni Regis erit, proft-rnendi zdificia,extirpandi gardina,8 arandi prata: & quoniam 
hujuſmodi verte1entur in grave damnum dominorum , pro communi urilicace pro- 
viſum fuir, quod hujuſmodi zdificta, gardina & prata remanerent, & quod Domi- 
nus Rex propter hoc haberet commoditatem torius terr# 1llius per unum annum & 
unum diem, & fic omnia cum! mtegritate reyerterentur in manus Dominorum capi- 
talium: nunc autem peticur urrumque; s, finis pro termino, & ſimiliter pro vaſto; & 
non video rationem quare, &c. 

And Brirron treating of this very matter, ſaith,Lour biens mobles ſont les nour, 
&lour heirs diſherit,& voilons aver lour renements de qui que unques ſont tenus,le 


an & le jour, ifſiat que Jour hericages demourgem un an & un jour in noſtre maine; 
fi 


Cap. 22. Magna Charts. 


k que nous ne faiſons eſtre perie les tenetnents, ne gaſter les boys, ne ater les ptees, 
ſicome lenſoloit faire in remembrance des felons atcaints, &c. 

Flera ſaith, Si autem utlagat yel alii conyi&i terram liberam habuerint , illa 
Ratim capienda eſt in manus Regis, 8 per unum annum & unumdiem tenend, ad 
capicales Dominos poſtillum termiaum reyerſura:8 hoc haberur ex Staturo Magnz 
Chartz, quod tale eft,Nos non tenebimus terras illorum qui convict fuerint de fe- 
lonia, nifi per unum annum & unum diem, & cunc reddantur terrz illz Dominis 
feodorum, Cauſa vero talis termini Regis, quia in Fgnum feloniz olim proviſum 
fuity quod zdificia talium prolternencur in terram, extirpentur gardina, arazemur 
prataz eruncarenur boſciz & quoniam hujuſmodi verterentur ingraye damnum do - 
migorum feodorum, pro communi utilitate proviſum fuit, quod hujuſmodi dura & 
orayia ceſſarent, & quod Rex propterea per annum & diem torius rerr# commodita- 
rem perciperets ſecus autem fi terra non effer eſchaera Dominorum, poſt quem ter- 
minum Dominis propriecariis integre abſque yaſto vel deſtruRione reyerterentur. 

The Mirror ſpeaking of thts Thapter ſatth, Le point des terres aux felons tener 
per un an,elt diſufie,car pla ou le Roy ne duilt ayer q le gaſt de droit,ou lan in nof- 
mede fine, pur ſalyer le fiet de leſtripment, preignont les Miniſters le roy ambidens. 
Upon all which it appeareth, that the King o2ziginally was tohave no benefit in 
this caſe,upon the attainder of felony, where the fr&e-land was holden of a Dab- 
jec, but onely tn deteſfation of the crime , Ur parna ad paucos, merus ad omnes 
peryeniat, to p2olfrats the houſes, to extirp the gardens, to eradicate his wavs 
and fo plow up the medows of the felon ; fo2 ſaving whereof, & pro bono publico, 
the Lo2ds of whom the Lands were holden, were contented foyeld the lands fo 
the King fo2 a year and a day;and therefoze not only the Waff was juſtly omit- 
tedout of this Chapter of Magna Charta, but thereby it is enaced, that after 
the year and day the land wall be rendzed tothe KL 02d of the fee, after which no 
Wiafkt can be done, 

And where the treatiſe of Przrogutiva Regis, made in 17 E, 2. ſaith, Ec poſt- 

uam Dominus Rex habueric annum, diem & yaltum, tunc reddatur tenementum 
illud capirali Domino feodi illius, nifi prius faciat finem pro anno , die et yaſto, 
TWytch is ſotobe erpounded, that fozaſmach as it appeareth in the ſatvold boks, 
that the Dfficers and Pinifkers did demand both fo2 the Waft , and foz the 
year and day, that came in lien thereof, therefoze this Treatiſe named both; 
not that both were due, but that a reaſonable fine might be patd fo2 all that 
which the King might lawfully claim. But if this ac of 17 E.2. be againft this 
bzanch of Magna Charca, then 1s it repealed by the ſaidad of 42 E.z. cap.r, 

Yereby it alſo appeareth, how neceſſary the reading of ancient Authozs is 


. foz underſtanding of ancient Statutes. And out of theſe old Books yon may 


obſerve, that when any thing is giten to the King in lieu 02 ſatisfaction of an 
ancient right of his Crown, when once he is in poſſeſſion of the new recom- 
pence, andthe ſame in charge, his Dfficers and Pinifters will many fimes 
demand the old alſo, which may turn to great p2cjudice, if if be not duly and 
diſcreetly pzevented. 


C Non tenebimus terras.] 3t there be Lozv,Wefne, and Tenant, 
and the Peſne is attainted of felowy,the L 92d Paramount ſhall have the Beſ- 
nalty pzeſently. Fc2 this pzerogative belonging tothe King ertends only to 
the Land which might be waſted, in lien whereof the year and day was 
granted. | 

And this is to be underſfod when a Tenant in fe-ſimple is attainfed, fo2 
when the Tenant in tail, oz Tenant foz life is attainted, there the King ſhall 
have the p2ofits of the Lands during the life of the Tenant in tail, oz of the 
Tenant foz life. 
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Fleta li.r, cap.28, 


Nota. 


Nots 


Mirror cap.y.$ 2. 


Vide Stamford 
PI.Cor. 190,191; 
Vide 3 E. 3, co= 


ron. 327. 


3 E. 3. ibid.y8. 
E.3. ibid.320., 
alc.3x E.z.Cot, 
Rege,Norft. Wil, 
de Ornesby, 


..T Conviti fuerint.)] yere Convidiin a large ſenſe is taken foz Ar. Se the firſt par 


tinAi, Foz the nature and trueſen'e of both theſe wo2ds,ſee the firſt part of the 
Inſtitutes : and likewiſe foz this wozd felony there, 
© De 


of the Inſticutes, 
ſe&. 745. 
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25 E, 3.CaP. 4+ 
x H.4.cap. 12, 
12 E,4.Cap.7. 


Rot, chart, 18 
Feb, Anno 11H.3 


Lib.10. fo.138. 


3n the caſe © 


Cheſter Mill. 
Keylw.r15 H.7.15 
© Cap.ſtineris,nu.5 
Tr. 5 E.2.Coram 
Rege,Rot. 18, 
Glany,li.g. ca,11. 


Magna Charta. Cap. 23. 


T De felonia [ Puſft be underſtood of all manner of Felontes puniſhed 
by death, and not of petit larceny, which notwithſfanding is felony. 


CAP. XXII. 


Mnes Kidelli deponantur de cxtero penitus per Tha- 
meſiam & Medewein per totam Angliam, nili per co- 
ſteram maris. 


Rex, &c. Noveritis nos, pro communi tilitate Civitatis noſtre Lon- 
don' & totius Regni noſtri, conceſciſſe & firmiter pracepiſſe, ut omnes- Ki- 
delli qui ſunt in T amiſis wel Medeweia, ubicunque fuerint in Tamiſia 
wel in Medewtia, amoveant', & non de catero K 1dells alicubi _ in 
Tamiſia wel in Medemeia, ſuper forisfattur decem libr” ſterlingorum : 
quietum etiam clamavimus omne id quod cuſtodes Turr' noſtre London” 
anuuatim percipere ſolebant de pradittis Kidells, Quare volumus & 
firmiter pracipimus, ne aliquis cuſtos prefat' turr” aliquo tempore poſt hoc 
aliquid exigat ab aliquo, nec aliquam demandam, aut gravamen, þt mo- ' 
leftiam alicui inferat occaſione predifforum Kidellorum os enim nobiss 
conſtat, & per fideles noftros ſufficienter nobis datum eſt intelligi, quod 
maximum detrimentum & incommodum predite Civitati London, nec 
x01 & toto Regno noftro, occafione pradictorum Kidelloruns perveniebat, 
2uod ut firmum & ſtabile +> kg imperpetuum, preſentis pagine 
inſcriptione & ſigilli noſtri appoſitione communimus, ſicut carta Domini 
Regis Fohannis Patris noſtri, quam Barones noſtri London inde habent,, 
rationabilit teſtat , 


Kidelli.] Kidels1s a pzoper wozd fo2 open weares whereby fiſh are 
caught. 

It was ſpecially given in charge by the Juſfices in Eire, that all Juries 
ſhould enquire, De hits qui piſcantur cum Kidellis & Skarkellis. 

And it appeareth by Glanvill, that this pourprefture was fozbidden by the 
Common Law, fo2 he ſaith, Dicicur autem purpreſtura, yel porpreſtura, proprie, 
quando aliquid ſuper Dominum Regem injulte occupatur, ut in dominicis Regis, 
yel in viis publicis obftruRtis, vel in aquis publicis tranſyerſis a refto curſu, yel 
quando aliquis in Civitate ſuper Regiam plateam aliquid zdificando occupayerit , 
& generalicer, quories aliquid fit ad nocumentum Regit tenementi, vel Regiz yiz, 
vel Civitatis ; and every publick River oz fſkreame 1s alta Regia via, the Kings 
high-way. 

Pourpreſture cometh of the French wozd pourpriſe , Which lignifieth a cloſe 
02 incloſure, that is, when one encroacheth, oz makes that ſeverall to himſels, 
which ought to be common to many. 


Cap.24. - Magna (harta. 39 
CAP. XXIV. 


B Reve quod dicitur Pracipe in capite, de czteronon fiat Minerens $4 
alicui de aliquo libero tenemento, unde liber homo per- 3:8. & 414-b, 
. IRT. 4, «+4. 
dat curiam ſuam. Pty 
338E. 3-13. 
9 E. 3. 26- 
This is foz refozmation of an abuſe and w2ong offered to the Lo2d of whom F. N. B. 5+ C, 
the land was holden ; and yet npon this Statnte the tenant cannot plead, that 
the lands are not holden of the King in chief, fo2 two cauſes. Firf, foz that this 
Act was mave fo2 the benefit of the Lozd of whom thts land is holden, and he 
cannot plead it,becauſe he is an eftrang”, and if one claiming to be Lo2d ſhould 
be admitted, another might come in and pzetend the like, and ſo infinite. Se- 
condly, this Act ertends tothe Chancery,foz the wozds be Breye,8&c. non fiat, ſb 
in that Court the Writ is made : and therefoze when the Writ is granted in 
the Chancery, and returned into the Court of Common Pleas, that which ts 
by this Act pzohibited inthe Chancery, exftendeth not to the Court of Common 
Pleas,and therefoze they cannot admit ofſuch a plea, Now the tenant, leff he 
be concluded, muſt take the tenure by pzoteffation, andtheKing though he be 20 E. 3. cRoppei 
not party tothe Recozd, yet ſhall he take advantage of the Cſfoppel, foz he is *97>* E: 3. 17. 
ever p2eſentin Conrt. 40 BE. 3.30 

Andfince this Statnfe, no man ought to have this Writ ont of the Chance- 
ry upon a ſuggeſtion, but oath muſt be mate befoze the granting thereof, that 
the land is holden of the King in Capire. 

D& Mich, 4 E.1, de banco Rot. 114. Norft. Barth. de Redhams caſe, pro terris Mic. 7 E. 1. in 
in curia cowitis Warren apud Caſftleacre, notabile recordum ſuper hoc Starutum, Þanco, ror. 65. 
Per breye przcipitur Juſticiariis quod inquirantyfi terrz tenentur de Rege in Capice. _ oY 5 
De the Writ in the Regifter, 4. b. by which Writ power is given to the Ju; "Ee 
Tices, that if it may appear to them that the landis not holden in Capite, then 
that the plea be holden in the Lozds Court,accozding to this Dtatute. And fo2 
that the demandant Perer Grellye confeſſed that the lands were not holden of 
the King in Capite, but of Edmond b2other of the King, thereupon the entry 
was, Ideo Petrus perquirat fibi per breye de reo par' in curia ipfius Edi yerſus R. fi 
yoluerit, Mich. 14 E.1.Rot,48.Som acc.Regiſt.to,4.b.& 6a. 

And the L ozd of whym the land ts holden, ſhall upon this Statute have his , = A One 
Writ of diſceit againſt the Demandant, which hath recovered by default, and y« "a 
recover his damages; but the Reco2d of the jupgement ſhall and in fozce; and F.N.s8. 98.n. 
concerning the concluſion of the tenure; the Lozd ſhat have remedy againft the 
King by petition of right. But if the recovery be given upon triall againft the 
tenant, then the tenant hath concluded hiwelf foz the tenure, becauſe his pzo- Þ**Þ* fclt par: 
teſtation cannot avail him, when his plea is found againlt him : But the Lozd {.+ mo 
may have jn that caſe his action againſt the tenant, and his petition of right to 17 x. 3. 31, 26, 
the King. tobe reffozed to his Seigniozie, and by that means the tenant him- 37, 55. 
felf may be relieved. | 33 = 2 _ 

| , « 3. p& 
q Breve.}] Dicitur ideo breve, quia rem de qua agitur & intentionem =” 
petentis paucis verbis breyiter enarrat, ficut facir regula Juris, quz rem quz eſt BraQlib.z.f.rr 2; 
breviter enarrat. " | cap. 12,n. 2. & 

Breve quidem cum fit formitum ad (imilicudinem regulz juris, quia breyiter & Ul, F.fol.413.: 
paucis verbis larentionem proferentis exponic & explanat, ficur regula juris rem qua OIIY 
eft breviterenatrar, mw 

And Fleca defines a Urit toridem yerbis, as BraRton hath done. _ —_ 

There ts a great diverſity betwen a Writ and an Action, (although by bcevia. 
ſoms 


40 


BraQton lib, 3. 
fol. 98. b. cap. 1. 
Flera lib. x.c. 26. 
SAttio,& Sz Ac- 
rors. Mirror Cap.2. 


$ x, neſt, 


BraQon lib. 3. 
fol. 101, Cap. 3» 
pu, 1. Fleta lib.1. 
Cap. 16. 


Glanvil lib.x.c.1. 
Braon ubi ſup, 
Flera ubi (up. 
Mirrot ubi ſup. 
Plowd., Com. 
37, &c. 

Regiſt. 18y, 


BraR. |. 5. 413. b. 
Fleta lib. 2, ca-1 2. 


@ Dirt 24, Fitz. 
$77.3: | 
F.N.B. 23, 39, 


c Reoft. 237, 
4 Ibid. 267- 

e Regiſt. x33.b. 
Fitz. N.B. 185, 
Regiſt. 206. 

F. N. Bib. 


Rexiſt. 295- 

F, = B. = 
Regitt.294- X 
B.a65.a.F.N. B. 
$5.2, Regiſt. 58.b, 
Artic, ſup. chatt. 
c.6.Regiſt. 1$7.b. 
ibid. 179. a. 

F, NN. B. 240. d. 


Magna. (harta. Cap.24. 
ſome they are often confounded) which will beſt appear by their ſeverall vefini- 
tions. | . 

ARio nihil aliud eft, quam jus proſequendi-in judigio quod alicui deberur, 

And with Bratton agreth Flets, ' 

AQionihil aliud eft, quam jus proſequendi in judicio quod alicui deberur , 8 
quod naſcitur ex maleficio, vel quod provenit ex deliRto,. vel injuria, | 

And the Mirror ſaith, Aion neſt aut' choſe que loial demand de ſan droir. 
ARors ſane queuzx ſuone lour droit per pleint,&c, | 

99 as the firſt diverſity between an Action and a Writ is, that an Action 
is the right of a ſuite, and the Writ is grounded thereapon, and the mean fo 
b2ing the demandantf oz pl' to his right. 

The ſecond diverſity, A Writ grounded upon right of Action is ever in foro 
contentioſo; but ſo are not all Writs, fo that Writs are much moze large then 
Actions are, as ſhall appear by the diviſion of Writs. 

Df Writs grounded upon rights of Action, ſome be criminall, and ſome be 
cibill oz common. 

Df Criminall, ſome be in perſonam, to have judgement of death,as Writs of 
«ppeal of death, robbery, rape, &c, and ſome to have judgement of dammage 
- the partys fine to the King, and impziſonment, as Writs of Appeal of 

aybem, &c, 

Df Writs Civill o2 Common, ſome be reall, ſome perſonall, and ſome mixt. 
And of theſe ſome be oziginall, andall they go out of the Chancery. and ſome 


- judictall, and they ilſue dut of the Court where the plea depended. Some Cons 


ditionall, as Writs of Error, rediſſin, &c, ſome without condition; ſome retuz- 
nable, and ſome not returnable. And all theſe are warranted either by the 
Common Law, o2 grounded upon ſome Act of Parliament. Which are ſo well 
known, as this little touch ſhall ſuffice. , 

Df D2:iginall Writs, ſome be breyia formats, and ſome ex curſu, ſome magi- 
ſtralia, & ſ#pius yariantur, 

Regularly the Kings Writs are ex debiro Juſtiiz to be granted fo the Þub- 
ject, which cannot be denied, and ſome be ex gratia; as * ſpectall liveries, and 
» Writs of Pzotections foz the ſafegard of the Subjec, being in the Kings 
warre out of the Realm. | 

In nature of CommiCions; as Writs of Error, of Oier and Terminer, cf ele- 
ion of Knights and Burgeſſes ofthe Parliament, of election of a Cozoner, oz ' 
of diſcharging of him, of election of Uerderers , © De yentre inſpiciendo, * De 
vis & venellis mundandis» Regiſt. 267. of the ſuretie of the gad behaviour, oz 
of the peace, * De odio & ata, Aſſociation, of de admittendo in ſocium, of Si 
non omnes, and the like, Writs of Juſtices, . 

Df Writs of Pracipe, ſome be quod reddat, as Writs of right, 8c. debt,gec. 
Some be quod trar, as Urits De quod permittat, Dome be quod faciat, 
as De conſuerudinibus & ſervitiis, De domo reparanda. And of Writs of Przcipe, 
ſome contain ſeverall pecepts, and ſome joint,and ſome are ſole, 

Writs Pandatozy and extrajudiciall , whereof ſome be affirmative, and 
ſome negative. Aﬀirmative, as calling of men to the upper houſe of Parlia- 
ment to be Peers of the Realm, De Comicat' commiſſis, Regiſt. 295. of Conge 
deeflier, licence to chuſe a Biſhop, Regiſt. 294. b. De Regio afſenſu, Regilt. ibid, 
To call one to be Chief Juffice of England, @o call Appzentices of Law ts 
be Serjeants, De breyibus & Rot, deliberandis, Regiſt, 295. De reſtitutione pi- 
ricualium,Regiſt,294.b. Negative, as De non ponendis in affifis, & juratis,De fe- 
curirare inyenienda, quod ſe non diyertat ad partes exteras (ine Jicentia, De non 
refidetitia clerici Regis, De clerico infra ſacros ordines conſticuro non eligendo in 
efficium, Ne fines capias pro non pulchre placirando, | | 

Df Writs ſome are fv2 furtherance of Juſfice, and foz ouſfing of delayes, x 
to pzoceed. As the Writ De procedendo ad judiciut,that the Juſtices ſhall not 
ſurceaſe to do common right, foz. no commandement under the Great Seale, 

| petit 


Cap.25- Magna Charta. 4. 


petit Seal, oz meſſage from the King, Dz* if the Judges of themſelves delay-4 F-N-B. r 53.6. 
judgement, there lyeth alſo a procedendo ad judicium. Again, there 1s:a pro- * = 3. _ $.B. 
cedendo in loquela, & ad judicium, after Aid of the King, A Writ de execu- - a. 
tione judicit. | Regilt, fo.186, 

» Some foz advancement of Juffice not to pzoced. — S.N.B. x53. 

© Regularly Writs are directed to the Sheriffs oz Co2oners, but in ſpeciall —— 8.F.N.B. 
caſes to the party, oz others. To the party, as Writs ——_—_ Ne exeat b Regilt. a 
regnuw, To others, as to Judges Tempozalt, Ecrleſaſticall and Civil. To oc brevis de 
Serjeants at Armes. To the * party that hath the cuſfody of an idiot, To the audiendo, &c. 
*Þaioz and Baylitfs 3 cc. ad amoyendum cos: ab officio, quouſq; inquifitlo tos * All Writs of ſu- 
et de corum geſt, * Liberate theſaurario & camerariis,theſaurario & 8, PT =_ iu 

Note of Writs of right (whereof the prxciperin Capice is'bne) ſome be cloſe, 4.5. 71 11.4 
and ſome be patent. 11915232 nan 35 20.0 1 24. In debt not 

Writs of right returnable into the Court of Common pleas be patent, and cited in that caſe, 
Writs direced into ancient Demeſne are cloſe; and the reaſon wherefoze in wx 
other Courts of the Lozds the Writs ſhall be patent, is becauſe there is a |... wa 
clauſe in thoſe Writs, & nifi feceris, Vicecomes N. hoc faciat, ne amplius clamo- yibitions ad jurs 
rem audiamus pro deteRtu redti ; which clanſe is not in the other Writs : and regal.. 
neceſſary it is that ſuch Writs ſhould be patent that the Sheriff might. take 8 Regilt. 267.4, 


| ib. 126. b. 
notice thereof, 41 192. b. 193. 
a. b. 


CAP. XX). 


LIE menſura vini per totum Regnum noſtrum, & una 
CL menſura cerviſiz,8& una menſura bladi,ſcilicet, quarte- 
rium Lond”, & una latitudo pannorum tin&orum, ruſlato- 
rum, & haubergettarum, ſcilicet duzulnz infra liftas. De 
Ponderibus vero fic ſficut de Menſuris, 


This ac concerning Peaſures and Weights, that there ſhould be one mea- Star. de 31 E. x. 
ſure and one weight th2ough England, is grounded upon the Law of God. Noa 14 E-z. cap. 12 
habebis in ſacculodiyerſa pondera, majus & minus ; now erit in domo tua _modius 37 E: 30h, 19: 
major & minor: pondus habebis jaſtum & yerum, & modius zqualis crit tibi , ut ;. + way cap.16: 
multo yivas tempore ſuper terram, &c, And this hath often by authozity of Par- peucer.z 5.y. x3, 
liament ben enaced,but never could be effected: ſo fozcible is cuſtome concer- 14. 
ning multitudes, when it hath gotten an head ; therefoze good Laws are timely 
to be executed, and not in the beginning fo be negleced, | F | 

Foz Weights and Peaſures, there are good Laives made befaze the Cons 1 18% © 
quelf : In dimenſfione & pondere nihil eftoiniquum, ab iniquitate verd deinceps 7,,' leves Will 
quiſque temperet : Per commune concilium regui tatuimus, quod habeant per uni- Regis cone. 
verſum Regnum menſuras fidelifſunas, & fignatas, & ponders fideliſſima, lgnaca, 
ficut boni predeceflores Ratuerunt, 


7 Unalatitudopannorum, &c.] True it is that bzoad cloathes Mir* 7-5-5 2. 
wers made, though in ſmall number, at the time, and long befoze this Statute, —__ p_ ; 
but in the beginning of the reign of Edward 3. the ſame came to ſo great perfe- 1: s.3. cap. 3. - + ; 
ſion, as in the 11. year of his reign, all men were bited to bzing in p2i- 
vily oz apertly, by himſelf 02 any other, any clothes made in any other pla- 

(es, x. And this is the wozthielt and richeſt commodity of this Kingdome : | 
{oz divide our native commodities expozted into ten parts, and that which 
comes from the ſheeps back is nine parts in > of the ten, and ſetteth 


great 


4Al Magna Charta. Cap.26.) 
great:numbers of peopte on wazk. Foz tho'lzeavth and length of Clothes, ſex 


CAP. XXV1. 
Ihil de czetero derur = brevi inquiſitionis ab eo qui 


Nianquiſitionem petit de vita, veldemembris, fed gratis 
concedatur, & non negetur. 


CI II 


© Brevi inquiſitionis.] That is the Writ de odio & mia, anciently 
Mirrer cap.5. $ 2. Called Breye de bono & malo, andhere of life andmember, Common 
_ 133- Law gave toa man that was impzifoned, though it were foz the moſt ovious 
Sao 15-14-©3- catſe, fo2 the death of a man, fo3 the which without the Kings Writ he could 
Elera lit 1.c.23. N0t be bailed; yet the Law favouring the liberty and freedome of a man from 
25.W.1, cap. zz. tmpziſonment, and that he ſhould not be detained in pziſon untill the Juffices 
Gloc. c, 9.W. 2. in Eire ſhould come, at what time he was to be tried, he might ſue out this 
cap. 29. Hill. 3: wyit of inquifition directed to the Sheriff ; Quod aſſumpris tecum cuſtodibus pla- 
=_— " _ citorum Coron in pleno comicatu. per ſacramentum proborum & legalium homi- 
58.7.5. num de &c, inquiras (inde appellazur Breye inquiſitients) utrum A, captus, & de- 
tentus In priſona , &c. pro morte W, unde retratus (1, accuſatus exiftic ) fic 
odio & atia, &c. nifi infgiftarus;vel appellatus fuerit coram Juſticiariis noſtris ul- 
rimo itinerantibus in partibns illis, & pro hoc captus, & impriſonatus. Foz by the 
Glanv.lib.14, c.1, Common Law, in'omnibas aurem lacitis de felonia ſoler accuſarus per plegios 
dimiccly przterquam de placico de homicidio, ubi ad terrorem aliter ſtatutum elt, 
In this Writ four things are to be obſerved, 

Firf, Though the offence whereof he was accuſed were ſuch as he was nof 
baileable by Law ; yet the Law did-fo highly hate: the long unpatfonment of 
any man, though accuſed of an odious and heinous crime, that it gave him this 
Writ foz his relief, 

Secondly, If he were indiced 02 appealed thereof befoze the Juffices in Eire, 
he could not have this Writ, becauſe this Writ was grounded upon a ſurmiſe, 
which conld not be receidedagainf a matter of recozd. 

Thirvly, Upon this Writ, though if were found that he was accuſed de odio 
& atia, andthat he was not guilty, oz that he did this Act ſe defendendo, vel per 
inforrunium ; yet the Sheriff by this Writ had no atithozity fo baite him : but 
then the party was fo ſue a Writ de ponendo is balfium, directed fo the Sheriff, 

Hil. 32 E.z. ubi Whereby he was commanded, quod f prediftus A, inyenerit tibi t2 probos & 

ſup. legales homines de comitatu tuo, 8c. qui cum manucapiant habere coram Juſtici- 
arlis noftris ad primam affiſam, &c. Rtandum, &c. cunc um A. &c. przdiRtis duo- 
decin tradas in ballium. 

1 afly, that there was a mean bythe Common Law, befoze inditement o2 
appeal, to pzotec the innocent againft falſe accuſation , and to deliver him ont 

. of paiſon, Py 
Odium fignifieth hatred, and acia 02 acia in this Writ fignifieth malice, be- 
canſe that malice ts acida, that ts, eager, ſharpe and cruell, | 

Regiſt.f.r33,134 Andthis bzanch fo2 farther benefit, and in favonr of the pziſoner, doth enag, 
_ that he thalt have it gratis, without fe, and withont velay oz deniall ; of which 
uror<.5. 52. the Mirror ſatth thus, Le defence que ſe fait del breif de odio & atia, que le Roy 
ne ſon Chancelor ne preignonrt pur le breif granter; ſe doit extend a touts breifs re- 

medials;& le dir breif ne doir ſolement extender a felonies de homicide, mes a touts 

felonies, & ne ſolement in Appeles, mes en indicements, 

| 45 
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- But this Writ was taken away by a later Statute, viz, in 28E, 3. becanſo, 28 E.z. a.g. 

as ſme pzetended,it became unneceſſary, ſoz that Juſfices of Aſiſe,Juſticag of 2mbI1.Cor.77. 
Oyer & Terminer and Juſtices of Gaole-delivery came at theleaft info every |: 2-2" 
County twice every year ; but within 1 2. years after the Statute, it was en- a 
acted, as often hath been ſaid, that all Statutes made againff Magna Chara (as 

the ſaid act of 28 E,z. was)ſhould be void, whereby the Writs of Odio & atia & 

De ponendo in balium are revived, and ſo in like caſes upon all the bzanches of 

Magna Charts, And therefoze the Juſtices of Aſſiſe, Juſtices of Oyer & Terwi- : 

ner and of Gaole-delivery have not ſuffered fhe Pziſoner to be long detained, = on Staiee of 
but af their next coming have given the Pziſoner ſull and ſpedy Juſtice, by "T7 

due triall, without detaining him long in P21ſon : Nay they have been ſo farre 

from allowance of his detaining in Pziſon without due triall, that it was re- | 
ſolvedin the caſe of the Abbot of ©. Albon by the whole Court, that where the 8 1H. 4. 1s. 
King had granted tothe Abbot of S.Albon,to have a Gaole,and to have a Gagle- 20 E. 4. 6. 
delivery, and divers perſons were committed to that Gaole fo2 felony , and be- Bro.tir, foctcitare, 
cauſe the Abbot would not be at coff to make deliverance, he detainedthem in 

p2iſon long time without making lawfull deliverance ; that the Abbot had foz 

that cauſe fozfeited his franchiſe, and that the ſame might be ſeiſed into the 

Kings hand, ; 

Foz his committing to p2iſon is only to this end, that he may be fozth-com- 
ing, tobe duly tried, accozding to the Law and cuſtome of the Realm. The ** ©: + 6: 
Abbot of Crowland had a gaole; wherein divers men were impziſoned, and be- 
cauſe he detained ſome that were acquitedof felony after their fees paid, the 
King ſeiſed the gaole foz ever, | 

And it is pzovided by the Statute of 5 H. 4. that none be impaiſoned by any bo v YL $O. 
Jufticeof Peace but in the Common gaole, to the end they might have their —_— ns 
triall at the next Gaole-delivery, oz @eſſions of the peace. Vide cap.2 g. chars Caſe. 

And ſome ſay, that this Statute extendeth to all other Judges and Juffices, $*< the Starure oi 
fo2 two reaſons. x. They ſay, that this Act is but declaratozy of the Common ©! cap. 9- 
Law, 2, Ubi lex elt ſpecialis, & ratio ejus generalis, generaliter accipienda eſt. . 

Breye Regis De bono & malo ts ſo called of the wozds De bono & malo, (ontai- = 3 * « ;© s, 
ned in the Writ. This Writ lay when A. B. was committed to pziſon fo2 Romer Wa a. 
the deathofa man, the King did wzite to the Juſtices of Gaole-delivery, Quod Cale. 
fi A. B, captus, & detencus in gaola przdiQta pro morte C,D.de bono 8& malo ſuper v** th forme of 
patriam inde ponere yoluerit, & ea occaſione ( & non per aliquod ſpeciale man- his Webs at large 
datum noftrum ) detencus fit in eademy tunc eandem gaolam de predifto A, B, 06 
ſecundum legem & conſuerudinem Angliz, delibereris. ®9 as without queſtion 
the Writ De bono & malo is not the Writ De odio & aria, as ſome have 
imagined, | 

Note in thoſe daies the Juſtices of Gaole-delivery would nof pzoccd in caſe 
ofthe death vf a man without the Kings TUrit : Foz in the ſame Reco2d it 
appeareth, that R, W. inditatus de morce W,E, nontulit breye Regis de botig 
& malo, ideo retornatur gaola, & fic dealiis, | 


CAP. NXN)II. 


I aliqui teneant de nobis per feodi firmam, yel per So- 
gium, vel Burgagium, & de alioteneant terram per 
ſervitium militare, nos non habebimus cuſtodiam hzre- 
dis, nec terrz ſux, quz eſt de feodoalterius, occafione illi- 
us feodi firm, vel Socagii, vel Burgagii. Nec habebimus 
2 cuſtodiam 


UMI 
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cuſtodiam illius feodi firmz, vel ſocagii, vel burgagii, niſi 
ipſa feodi firma nobis debeat ſervitium Militare, Nos nan 
habebimus cuſtodiam hered', vel alicujus terrz quam te- 
net de aliquo alio per ſervitium milirare, occaſione alicujug 
parvz Serjantiz, quam tenet de nobis per ſervitium , red- 
dend' noþis cultellos, ſagittas, vel hujuſmodi. 


44 


See the Starure of = © Per feodi firmam.) Fe farme pyoperly taken is, when the Lozd 

Glas % +, Upon the creation of the Tenancy reſerves to himfelf and his heirs either the 

45 E.3.35, - Tent foz the which it was befoze letten to farme, 82 at leaft a fourth part of 
| that farme rent. 

Brit, fol. 164.b. But Britton ſaith, Fee farmes ſont terres tenus in fee, a rendre pur enx per anfi 

Brag. li, p po 3 w- le veray yalue, ou plus, ou meins, andis called a ſe farme, bee a farme rent 


Mirror ca.2.$ x7. [s reſerved upon a grant in fe. And regularly, as it appeareth by this ac,lands 


granted in fee farme are holden in ſocage,unlefſean erp2eſſe tennre by Knights 


ſervice be reſerved, as it appeareth hereafter in this Chapter, 
Gro rho Get yore C Vel per ſocagium.] * Tenere per firmam Albam eſt tenere libere in 


wa ſocagio. Vide in libro nigro Scaccarli,capite De officio clericorum de firma btanca, 
» Rot. clauſ, It is commonly called blanch Farme; Lucubrat Ockham, firma blanca, & yide 
12 H.z.m. 12. jbj antiquum yerbum [dealbart.] | 

Litt, ſe&, 162, || Burgagium. ] D& the Cuſtumier de Normandie cap, 32.and the Com:- 
mentarios upon the ſame. 


Ibid. ſe&, 103.  Perſervitium militare.] DW le Cuſtumier de Norman.cap. 33. De 
gard'de Orphelines, fol. 49- and the Comment upon the ſame. | 

Glany.li.z, ca.g. — This Act, as well concerning fenures in fee farme, foeage and burgage, as 
by little ſerjanty, is declarato2y.of tho Common Law, and conftantly tn uſe to 
this day, and nedeth no further explanation, - - 


CAP. XYyP/UN.L. 
INEm balivns de cxtero ponat aliquemadlegem mani- 


feſtam, nec ad juramentum ſimpheti loquela ſua, fine 
teſtibus fidelibus ad hoc indu&tis. | 


Mirrorcap.5.'$2. @he Mirror treating of ths Chaptey ſaith, Le poine que defend que nul Bay- 
Flera li.2. cap. 56. Jiffe mer frank home a ſerement ſans ſute preſent, e interpretable en ceſt manner, 
= __ _ Que nul Juſtice, nul Miniſter le Roy, ne auter ſeneſchall ne bailif ne eit power 
0s mitgter freak borpe a/ſexemvens falve, fans Je Commandemenc le Roy, ne puit re) 
Flera ubi ſupra. <1vCaſcuns bp gnes ur ref ignengle monlirance clve veray, 
Vide Ver. Magn. By is tt app 3 un thts we2d bativus in this Act 1s compzehen- 
Chartpar . in ded; Ad £Piniſev of the King, Dteward aud Bayliffe, 
, ft, 1Dern, 0, : 


ctefripr = © Sirnplici locacla ſia.) Fo as Bragoo ſaith, Vox finglex nes 
ſe. 243, —Pprobatiofiem facit, nee prafymprionem inducic z ,Frem non” per ſeam, quz fieri 
BraR. 1. 5.f0,400.b hot) Ex poteſt 
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otelt per domeſticos & familiares, ſea enim probationem non facit, ſed leyem 
Faduck przſumprtionem, & vihcicur per probatiogem in contrarium, & per defenfig- 
nem po legem. a 
It appeareth by Glanyill , that the defendant ought fo make his Law Glany. li.r, ca. 9. 
x2, manu. And ſo it appeareth bya judgement mm the ſame year and term that Mich. 9 x .;. ic. 
this great Charter was made, foz there, in vebt the vefentant waged his Law, -*y 78- 
Ideoconfideratum eſt per Curiaw, quod defendens ſe duodecima manu yenit cum 
lege. ; 
Every wager of Law doth countervaile a Jury, fb2 the vefendant hall make ,; 11.6, 
his Law de duodecima manu, viz, an eleven ant himſelf. Andit ſhould ſeem, 
this making of Law was very ancient, fo2 one wziting of the ancient, 
Law of England ſaith ; Hujus purgationis non omnis eyanuir vetuſtate memoria, 
ram per hzc tempora de pecunia poltulacus, debjcum nonnunquam duodecima, quod 


alunt, manu diflolyic, . 
Yow much and fo2 what cauſe the Law reſpedeththe number of t 2, ſ& the 25 *be frfpare 
firlf part of the Inſticures, | | ſe&, 234. ; 


The party himſelf, when he maketh his Law, thall be ſwon de fidelicare, 
that is, direcly oz abſolutely, and the others de credalicace, that is,that they be- 
lieve that he ſaith true, | 

To make his Law, is as much as fo fay, fo fake his oath, 4c. and it fs fo 

called, becauſe the Law gtveth him that mean by his own oath to fr& 
himſelf, 
" Andthe reaſon Wherefoze in an action of Debt upona ſimple contrac the 
Defendant may wage his Law, is, foz that the Defendant may ſafisffe the 
party in ſecret oz befoze witneſſe, andall the witneffes may dte, ſothe taw 
doth allow him to wage his Latv foz his vtſcharge : and this, foz otght J could 
ever read, is peculiar to the Law of England , and nomriſchief enfneth here- 
upon ; fo2 the Plaintif may fake a Bill 0; Bond foz his money, oz if it be a 
fimpte contract, he may bzing hts action uporthts caſe upon his agreement 02 
p;omtfe, which every contra executozy itnptieth, and then the Defendant 
cannot wage his Law, ph | 


CAP. XXLX. 
© liber homo capiatur, vel impriſonetur, aut diffei- Sette $urme 


fietur de libero tenemento ſuo, vel libertatibus, vel li- GONRES 


beris conſuetudinibus fais, aut uclagerur , aut exulerar, aut *:llcar Lav. 
aliquo modo deftruatur, nec fuper eum ibimus , nec 

ſuper eur riittemus, nift per legale judicium parium ſuo- 

rum, vel per legem terrz. Nultt yendenuus, nulli negabi- 

mus, aut differemus juſtitiam, velreum. 


7 Nullus liber, &c.] This ertends to Uillains, ſaving again 
their Lo2d, fo2 they are fre againſt all men ſaving againf their Lozd. ©& 
the firſt part-of the Inſticuces, fee. 189. i Capo. 


T Nullus liber homo.) atheit homo doth extend to both fees, men 35%1.77 Þ 3: 


. andwomen, yet by Act of Parliament it is enacted and declared, that this The Counceſe of 
Chapter ſhaukvertend:to DatcheCes, Countefſes and Baronefſes , but Par- Xvilaods caſe. 
thioneſſes and: Uicounteffes are onitted, but notwithſtanding they are alſo "pg 
comp2chenvded within this Chapter, - 74 = = 

Upon z5 H. 6. 46. 


46 


See W.1.Ca.15» 


45 E.3. cap. g. 


25 E.3. Ca.4, 
37 E.z. ca.8. 
38 E.3. Ca. 9. 


42E. 3. Ca. 3, 

Ii7 R. 2s cap. 6, 
Rot.Parl. 43 E. 3. 
Sir Jo.a Lees calc, 
nu. 21,22,23:&Cc. 


lib. 10. f0.y4. 


in caſe del Mar- 


ſhalſea. 
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Upan this Chapter, as out ofa rote, many fruitfull bzanches of the Law of 
_—_ have ſpung. __ j | 

nd therefoze firſt the genuine ſenſe hereof is to be ſ&en, and affer how the 
ſame hath been declared and interpzeted. Foz the firſt, foz moze perſpicuity, 
it is neceſſary to divide this Chapter into ſeverall bzanches, accozding tothe 
frue conffruction and reference ofthe wozds., 

This Chapter containeth nine ſeverall bzanches. 

x, That no man be taken oz impziſoned, but per Log terrx, that is,by the 
Common Law, Statute Law, 92 Cuſtome of England : foz theſe wozds, Per 
legem cerrz, being towards the endof this Chapter,dorefer to all the p:ecedent 
matters in this Chapter ; and this hath the firſt place, becanſe the liberty of 
a mans perſon is moze pzecious to him then all the relf that follow, and there- 
foze it is great reaſon that he ſhould by Law be relteved therein, ifhebe wzon- 
ged, as hereaffer ſhall be ſhewed. | 

2+ No man ſhall be diſſeiſed, that is put ont of ſeiſin, oz diſpoſſeſſed of his 
freehold, that is, lands,o2 livelihood, oz of his liberties, o2 frexuſtomes,that is, 
ofſuch franchiſes and fredomes and free-cuſtomes as belong tohim by his free 
birth-right ; unlefſe it be by the lawfull judgement, that is, verdic, of his 
equals (that is, ou of his own condition) oz by the Law of the Land, that 
is,(fo ſpeak it once foz all) by the due courſe and pzoceſſe of Law. 

3- No man ſhall be outlawed, made an exlex, put out of the Law, that is, 
depzived of the benefit of the Law, unleCe he be out-lawed accozding to the 
Law of the Land. -þ 

4+ No man ſhall be exiled oz baniſhed out of his Country, that is, Nemo 
perdet patriaim, no man ſhall loſe his Cotntry, unleſſe he be eriled accozving to 
the Law of the Land. 

5s. No man be in any ſoz6 deſtroyed (Deſtruere, i. quod prias firu&um 
& factum fuir, penirus eyertere & diruere) unlefle it be by the verdic of his equals, 
v2 accozding to the Law of the Land, 

6+ No man ſhall be condemned at the Kings ſuite, either befoze the King in 
his Bench, where the Pleas are Coram Rege, (and ſo are the wozds, Nec ſuper 
eum ibimus, to be underſtood ;) no2 befoze any other Commiſſioner o2 Judge 
whatſcever, and ſo are the wo2ds, Nec ſuper eum mittemws, to be underſtod ; but 
by the judgement of his Peers, that is, equals, oz accozding to the Lawof the 
Land. 

7+ Weſhall ſell to no man Juſtice o2 Right. 

*- $.  Weſhall deny fo no man Juffice oz Right. 

9. We ſhall defer to no man Juffice oz Right. 

The genuine ſenſe being difſfindly underffod, we ſhall pzoc&d in o2der to 
unfold how the ſame:have ben declared and inferpzeted. x. By authozity of 
Parliament, 2. By our boks. -3- By pzecedent, | 


© Nullus--liber homo capiatur, aut impriſonetur.}] 
Attached and arreſted are c nded herein, | 
1+ No man ſhall be taken, (that ts) reſtrained of liberty by petition, oz ſug- 
geſtion to the King o2 to his Councell, * unleſe it be by indiament, oz pzeſents 
ment of goodand lawful men, where ſuch devs be done. This bzanch and di- 
vers other parts of this Act have been notably explained by divers *Acs of Par 


*See W.1. ca.15. liament, fc. quoted in the margent. 


b See4z.Aſſ.p.21, 
where this branch 
of Magna Charts 
and other Statutes 


are Cited. Nota 


'-2+- No man ſhall be diſeiſed, xc. 
» Pereby is intended that lands, tenements, goods and chattells ſhall not be 
ſeiſedintotheKings hands contrary to this great Charter and the Law of the 
Land ; Noz any man ſhall be diſſeiſed of his lands oz tenements, oz diſpoſſeſſed 


bene, the uſurpati- of his goods 02 Chattels, contrary to the Law of the Land, 


on to an adyow-= 
ſon is within this 
AQt.y E.z. cap.g, 
25 E, 3. cap.4. 
£43 E- 3.-32 


© A cuſktome was alledged inthe town of C, that if the Tenant ceaſe by two 
years, that the Lo2d ſhould enter into the free-hold of the Tenant, and hold the 


ſame untill he were ſatisfied of the arrerages : and it was adjudged a _—_— 
again 
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agatnft the Law of the Land, to enter intoa mans ſr&@-hola in that caſe with- 
out action 02 anſwer, | 

Kiug H. 6. granted to the Coapozatign gf. Diers within Loadoo, power to Lib-8. Tr. 4: El, 
ſearch,xc. and if they found any elaath died with Log-woowthat the cloth hould 771-125; ©2k 4: 
be fozfeit : and it was adjudgod,. that this Charter concerning the feafgifurs 
was againlt the Lawof the Land, ant this- Pfatute ; foz no fogfeiture can 
grow by Lefters Patents. ns 

No man ought to be put from h(s livelihaod without anſwer. > ih 

3- No man outlawed, that is, dared to have the benefit of the Law, Vide Djc%,7 © 
fo2 the wozd the firft part of the Inſtituces. iy 
Note to this wo2d utlagerur, theſe woads, Nifi per legem-terrz, do refer, 


- ;Y-De libertatibus.] This wazd libercaces, libertics,hath thze ſigni- 
$, 

1+ Firft, as it hath been ſaid, it ſignifieth the Laws of the Realm, in which 
reſpec this Charter is called Charrta libertacum. 

2. It fignificth the fredomes that the Þubjecs of England have. Foz ex- T*4* Eliz. Co- 
ample,the Company of the Merchant-Tailors of England, having power by their ap, 
Charter to make D2dinances, made an D2dinance that every bzother of the in & Hucdes. 
ſame Dociety ſhould put the one half of his clothes to bs dzeCed by ſome Cloth- 
wozker free of the ſame Company, upon pain to fozfeit x. s. &c. andit was ad: 
judged that this D2dinance was againſt Law,becauſe it was againft the Liber 
ty of the Subjoc, foz every Subject hath fredome to put his clothes to be dzeſ- 
ſed by whom he will, ke de fimilibus, . And ſo it ts, if ſuch oz the like grant had 
den made by his Letters Patents. 

3. Liverties ſignifie the franchiſes and p2iviledges Which the Subjects 
have of the gift of the King , as the goods and Chattels of felons, outlaws, and 
the mg which the Dubjec claims by pzeſcription, as wzeck, waife, ſtraie, 
and the like, 

, Do likewiſe, and foz the ſame reaſon, if a grant be made to any man to have Tr. 44 Eliz. Co- 
the ſole making of Cards, o2 the ſole dealing with any other trade, that grant ram Rege. lib. 12. 
is againſt the liberty and freedome of the @nbjec, that befoze did oz lawfully f9l-34.85,%c. 
might have uſed that trade, and conſequently againſt this great Charter. Edw. Darcics cals. 

Generally all monopolies are againſt this great Charter, becauſe they are 
quine the liberty and freedome of the @ubjec , and againſt the Law of the 

and, 


T Liberis conſuetudinibus.) of cuſtomes of the Kealm, ſome 
be generall,and ſome particular, Df theſe readin the firl part of the latticures. 
_ liberis is added, foz that the Cuſfomes of England bzing a fredome with 


4. No man exiled. | | 
Wy the Law of the Land no man can be eriled o2 baniſhed out of his native *** RE 
Countrey, but either by anthozity of Parliament, az in caſe of abjuration foz 2-5: 50 *** 
felony by the Common Law : and ſo when our boks, 02 afty Recozd, ſpeak 21 E.t.Cui inyi- 
of exile o2 baniſhment, other then in caſe of abjuration, it is to be intended to 2 31. 13 E.3. 54+ 

be done by authozity of Parliament : * as Belknap and other Judges, ec. bani- Ma:r9vers caſe, 
Hed into Ireland, Parliam. 4 5 E. 2, 
This is a beneficiali Law, and is conſtrued benignly; and therefoze the £m iiaenns 
King cannot ſend any Subject of England againft his will to ſerve him out of x; R. z. ou. 28. 
this Realm, fo2 that ſhould be an erile,and he ſhould perdere patriam: no, he cans Stam.Pl.Cor.116, 
not be ſent againſt his will into Ireland , to ſerve the Kingas his Deputy **7- 355: *- 
there, becauſe it is out of the Realm of England : fo2 if the King might ſend him Pe” 
out of this Realm to any place, then under pzetence of ſervice, as Ambaſſadour 
02 the like,he might ſend him ints the furtheſt part of the wozld,which being an 
exile, is p2ohibited by this Act. And albeit it was accozded in the Upper houſe 
of Parliament, Anno 6 E, 3. nu.6, that ſuch learned men in the Law,as thoutd 
bg 


48 


Rot, clauſ. An- 
no 44 E. 3. vir 
Richard Pem= 


brughs Caſe. 


5 E.z, eap.9. 
2TE, 


Paſch.39 E.z.Co- 
ram Rege, John 
of Gaunts caſe, 
Rox. Parl. 4 E,'z. 
nu.13. Countce 
de Arund, caſe. 
Rot. Parl. 42 E.z. 
nu. 23. Sir Jo, of 


Lees caſe, 


Lib. 10. fe.74, In 


bhe cale of the 
Marſhalſea. 


Regula, 


Rot. Parl.15 E.3. 


nu. 6, &c., 


11E.3.breve 173. 
6 R.z, proces. Pl, 
ulrimo. zo E.4.6, 
20 Eliz.Dier 360, 
Lib. g. fol. 117, 

- Seignior Zan- 


ehats calc, 


SE, 3. cap. 3. 
F orreſcue cap. 2.2. 
Mirror cap,2. $ 3- 
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be ſent, as Juſtices oz otherwiſe, to ſerve in Irelaad , ſhould have no excuſe , 
yet that being no Actof Parliament, it did not binde the Dubjec. - And this, 
notably appeareth bya Recozvin 44 E, 3. Sir Rickard Pembrughs. Caſe, who 
was Warden of theCinque —_— had divers offices, annuities and lands: 
granted to him foz life, oz in fee, by the King under the great Deal, Pro ſeryitio: 
impenſo & im .. The King commanded Sir Richard fo ſerve him in. 
Ireland as his Deputy there, which he abſolutely refuſed : whereupon the. 
King by advice of his Councell, ſeiſed all things granted to him pro ſeryicio 
impendendo(in reſpect of that clauſe:) but he was not upon that reſolution com- 
mitted to p2iſon, as by that Reco2d it appeareth; and the reaſon was, becauſe: 
his refuſal was lawful ; and if the refuſal wag lawful toſerve in Ireland, par- 
cell of the Kings Dominions, 3 forciori, a refuſal is lawful to ſerve in any 
fozein Country. And it ſeemeth to me that the ſaid ſerſure unlawful, 
foz pro ſeryitio impenſo & impendendo mult be intended {awful ſervice within 
the Realm. 

5. No man deſfroyed, 4c. ' 

That is, foze-judged of life oz limbe , diſherifed, o2 put to tozture , oz 
death. | | 
The Mirror waiting of the ancient Laws of England ſaith, Soloient les Roys. 
fair droir a touts, per eux, ou per lour Chief Jultices, & ore les faits les Roys per 
lour Juſtices Commiſſaries errants afſignes a touts pleas : En aid de ttels eires ſont 
Tornes de Viſcounts neceffaries, & yiews de frankpl, & quant que bones gents a 
riels inquelts inditerenc de peche mortel,ſoldient les Roys deſiruere ſans reſpons,&c, 
Accord elt, que nul appellce ne endiree ſoit deſtroy ſans reſpons, 

Thomas Earl of Lancaſter was deſtroyed, that is, adjudged to die as a Trai- 
to2, and putto death in x4 E. 2. anda Recozd thereof made : and Henry Carl 
of Lancaſter, his bzother and heir, was reſtozed foz two pzincipall errozs in the: 
pzoceding againlt the ſaid Thomas Earl, 1, Quod non fait araniatus, & ad re- 
fponſfionem pofitus tempore pacis,co quod cancellaria & aliz curiz Regis fuer' aper-, 
tx, in quibus lex fiebar unicuique, prout fieri conſuevit. 2. Quod contra chartam de 
libertatibus, cum diftus Thomas fuit unus Parium & magnatum Regni, 1n qua cog- 
tinetur, (and reciteth this Chapter of Magna Charrta, and ſpecially) quod Domi- 
nus Rex non ſupereum ibir, nec mittec, nifi per legale judicium parium ſuorum; ta-; 
men per recordum przditum,tempore pacis, abſq; aranamento, ſeu reſponfione,ſeu 
legal: judicio parium ſuorum, contra legem , & contra tenorem Magnz Chart, he. 
was put ts death. Poze examples of this kind might be ſhewed. x 

Every opp2elſion againſt Law by colour of any uſurped autho2ity is a kind 
of deſtruction, foz, Quando aliquid prohiberur, prohibetur & omne per quod de- 
veniturad illud : And it is the wozſt oppzeſſion that 1s done by colour of 
Juſkice. | 

It is to be noted, that to this Uerb deſtruatur are added aliquo modo, and: 
to noother Uerb in this Chapter, and therefoze all things by any manner of 
means tending to deſtruction are pzohibited: As if a man be accuſed oz indicted 
of treaſon o2 felony, his lands o2 goods cannot be granted to any, nonot ſo much. 
as by pzomile, noz any of his lands oz gods ſeiſed into the Kings hands befoze 
attainder : Foz when a Subject obtaineth a pzomilſe of the fozfetture, many 
times undue means-and mo2e violent p2oſecution is uſed fo2 p2ivate lucre, 
tending to deſtruction, then the quiet and juſt pzoceding of Law would permit, 
and the party ought to live of his own untill attainder. - 


T Per judicium parium ſuorum.] By judgement of his Peers. 
Dnely a Lozd of Parliament of England ſhall be tried by his Pers being Lo2ds 
of Parliament: and neither Noblemen of any other Country,o2 others that are 
called Lo2ds, and are no Lo2ds of Parliamentzare accounted Pares, Peers with; 
in _-_ Statute, Who ſhall be ſaid Pares, Peers, oz Equals, ſe befoze Cap, 1 4, 
$ per Pares. 


Yere note, as is befo2e ſaid, that this is to be underſtood of the Kings hats, 
, 02 
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fo; the wozds be, nec ſuper eum ibimus, nee ſuper eum mittemus, nif per tegale 2 H. 4. 1. 
judicium partum ſuorum, Therefoze,fo2 example,if a pms Fans te 13H. 8, 
murder, he Gall be tried byhis Peers; but if an appeal be bzought againſt yim, ** ©: +5: 
which is the ſuite of the party, there he ſhall not be ttied by his Peers, but by 
an 92dinarp fury of twelve men : and that fo2 two reaſons, Firft, foxthat the 
appeal cannot be bought befoze the Lozdhigh Steward of England, who ts 
theonly Judge of Noble-men in caſe of Treaſon oz Felony. Secondly, this 
Statute extendeth only to the Kings ſmte. " 

And it ertendeth to the Kings ſuite in caſe of treaſon oz felony, oz of miſp2i- 
flon of treaſon 02 felony, o2-being accefſary to felony befoze oz after, and not to 
any other inferio2 offence. Alſo it extendeth to the triall if ſelf, whereby he is 
tobe convided : but a Noble-man is to be indicted of treaſon o2 felony, 02 of miſs 
p2iſion, 02 being acceſſary to, in caſe of felony, by an inqueſt under the vegre of 
Nobility : the number of the Noble-men that are to be triers are x 2. 02 moze. 

Anda Peer of the Realm may be indicted of treaſon oz felony befoze com 
miſſioners of Oier & Terminer, 02 in the Kings bench, if the treaſon oz felony 
be committed in the county where the kings bench lit : he alſo may be indicted 19 H.7.Edm. de 
of murder oz man-ſlaughter beſo:e the Cozoner, xc. But if he be indicted in the |= Pole Eacl of 
Kings bench, 02 the indictment removed thither, the Noble-man may plead his COS 3 
pardon there befoze the Judges of the Kings bench, and they have power toal- 5q;;:i can cn 
low it ; but he cannot confeſſe the indictment, oz plead not guilty befoze the cam Rege. 
"Judges of the Kings bench, but befoze the Lozd ®teward. And the reaſon of 
this diverſity, that the triall oz judgement mult be befoze o2 by the Lozd Stew- 
ard, but the allowance of the pardon may be by the Kings bench, is becauſe that 
is not within this Statute. 
If a Noble-man be indicted and cannot be found, p2zoces of Dutlawzie ſhall Stamfpl.cor. : ;6, 
be awarded againft him per legem terrz, and he ſhall be Dutlawed per judicium 
Coronatorum, but he ſhall be tried per judicium parium ſuorum, when he appears 
and pleads to iſſne, 


T Per legale judicium.] By this wozd legale, amongſt others,thz& 
things are imphied, x. That this manner of triall was by Law, befoze this 
Statute. 2, That their verdict mul be legally given, wherein pzincipally if Pa@h. 26 H.8. in 
is to be obſerved, x. That the Lozds ought to hear no evidence, but in the the caſe of rhe 
pzeſence and hearing of the pziſoner. 2. After the L.02ds be gone together tg L- Pacres of the 
conſider of the evidence, they cannot ſend to the high Steward to ask the ar pkg aro 
Judges any queſtion of Law, but in the hearing of the pziſoner, that he may of gogland.ue 
hear whether the caſe be rightly put, foz de faRo jus oritur; neither can the Juſtice Spelman 
Lo2ds when they are gone together, ſend foz the Judges to know any opinion *<po:rs. 
in Law, but the high ®teward ought to demand it in Court in the hearing of = ms part of 
the pziſoner. 3- When ail the evivence is given by the Kings learned Coun- 735 mms 
cell;the high Steward cannot colled the evidence againf the pziſoner,o2 in any © 
ſozt conferre with the Lo2ds touching their evidence, in the abſence of the p3i- 
ſoner, but he ought to be called to it : and all this is implied in this wozd, legale. 
And therefoze it ſhall be necefary oz all ſuch pzifoners,after evidence given a- 
gainft him, and befoze he depart from the Barre, to require Juffice of the Lo2v 
Steward and of the other Lo2ds, that no queſtion be demanded by the Lo2:vs, 
82 ſpeech o2 conference had by any with the Lozds, bat iy open Court in his 
peſeuce and hearing, oz elſe he hall not fake any ayvantage thereof after ver- 
dict and judgement given. But the handling thereof at large and of other things 
concerning this matter belongs fo another treatiſe, as befoze J have ſhewey, 
only this may ſatfice foz the expoſition of this Statute. See the 3. part of the 
Iaſticutes, cap, Treaſon. | 
Anwvit is here called Judicinm parrum, and not veredifturm, beraufe the No- 
ble-men returnedand charged are not fwon, but give their judgement «pon 
their Yonour and ligeauce tothe King, fo2 (6 are aff the enfries of recozv, ſe- 
parately beginning at the puiſne Lozd, and ſo afcenving npward, 
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Aadthough of ancient time the Lo2ds and Peers of the Kealm uſedin Par- 
liament to give judgement in caſe of treaſon and felony againſt thoſe that 
were no Lozds of Parliament ; yet at the ſuite of the Lo2ds it was enaced, 
that albeit the Lozds and Peers of the Realm, as judges of the Parliament, in 
the pzeſence of the King, had taken upon them to give judgement in caſe of 
treaſon and felony of ſuch as were no Peers of the Realm, yet hereafter no 
Pers ſhall be dziven to give judgement on any others then on their Peers 
acco2ding to the law. . L 

This triall by Peers was very ancient, fo2 J readthat William the Conque- 
ro2, in the beginning of his reign, created William Ficz-osberne (who was 
Earl of Bretevil in Nozmandy) Earl of Yerefozd in England ; his ſonne 
ſucceeded him, and was Earl of Yerefozd, who under colour of his fiſters mars - 
riage at Erninge near Newmarket in Cambzidge-thire, whereat many of the - 
Nobility and others were aſſembled, conſpired with them to receive the 
Danes into Englany, and to depoſe William the Conqueroz (who then was 
in Nvzmandy) from his Kingdome ef England: and to bzing the ſame to effec, 
be with others roſe. This treaſon was revealed by one of the conſpiratozs, 
viz, Walter Earl of Yuntingdon, an Engliſhman, ſonne of that great Syward 
Earl of Nozthumberland : foz which treaſon this Roger Earl of Perefozd was 
appaehended by Urſe Tiptoft then Sheriff of Wozcelter-ſhire, and after was 
tried by his Peers, and found guilty of the treaſon per judicium Parium ſuorum, 
but he livedin p2iſon all the daies of his life. You habe heard in the expoſition” 
ofthe 14. Chapter, who are to be ſaid Peers; ſomewhat is neceſſary to be 
added thereunto, It is p2ovided by the Statute of 2o H. 6, That Dutchelſes, 
Counteſſes, and Baroneſſes, ſhall be fried by ſuch Peers as a Noble-man be- 
ing a Peer of the Realm ought to be ; which Act was made in declaration and 
affirmance of the Common law : foz Parqueſſes and Uicounteſſes not named 
in the Ac,ſhall be alſo tried by their Pe&ers;and the Nuen, being the Kings con- 
ſozt 02 dowager, ſhall alſo be fried in caſe of treaſon per Pares, as Nuen 
Anne, the Wife of King Henry the eighth, was Termino Paſch. avno 28 H, 8, 
in the Tower of London befoze the Duke of Norf, then high Steward, 

Jfa Woman that is Noble by birth doth marry under the degree of Nobi- 
lity , vet the thall be tried by her Peers; but if the be noble by marriage, and 
marry under the degree of Nobility, the loſeth her Dignity; fo2 as by marriage 
it was gained, ſo by marriage it is loſt,and the ſhall not be tried by her Peers. 
If a Dutcheſſe by marriage do marry a Baron, the loſeth not her dignity, foz 
all degrees of Nobility, as hath been ſaid, are Pares. Jf a Queen Dowager 
marry any of the Nobility, oz under that degree , yet loſeth the not her Dig- 
nity : as Katharine Mueen Dowager of Tngland married Owen ap Meredith 
ap Theodore Eſquire, and yrt ſhe by the name of Katharine Nuen of England 
maintained an action of Detinew againſt the Biſhop of Carlile. 

And the Nucen of Nayarra marrying with Edmund the b:other of E. 1, ſued 
fo2 her Dower by thename of Nucen of Nayarca,and recovered, 


T Niſft per Legem terrz.” wut by the Law of the Land, Foz the 
true ſenſe andexpolition of theſe wozds, ſee the Statute of 37 E.3. cap,$. where 
the wozds, by the law ofthe Land, are rendzed without due p2oces of Law; foz 
there it is ſaid, though it be contained in the great Charter, that no man be ta- 
ken, impziſoned, oz put out of his free-hold, without pzoces of the Law , that 
is, by indictment o2 pzelentment of good and lawfull men, where ſuch deeds be 
done, in due manner, 02 by wzit oziginall of the Common law. 

Without being bzought in to anſwer but by due pzoces of the Common law. 
No man be put to anſwer without pzeſentment Juffices, oz thing of 
recozd, 02 by due pzoces, oz by wait oziginal, accozding to the oldlaw of the land. 
Wherein it is to be obſerved, that this Chapter is but declaratozy of the old 
law of England. Rot, Parliament, 42 E,3, nu, 23,23. the caſe of Dir John a Lees 
the Stewardof the Kings houſe, 
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\ to be examined upon certain interrogatories, he may hear the interrogatozies, 
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Cap.29. Magna Charta. 


q Perlegem tertz.] j. Per legem Angliz, and hereupon all Com 
miſſions are grounded, wherein is this clauſe, faQuri quod ad juſticiam perti- 
net ſecundum legem & conſuerudinem Angliz, &c. And it is not ſaid, legem & 
conſuetudinem Regis Angliz, left it might be thought to bind the King only, 
noz populi Angliz , leff it might be thought fo bind them only ; but that the 
law might extend to all, if is ſaid, per legem cerrz, i, Angliz, | . 
And aptly it is ſaid in this Ac, per legem terrz, that 1s, by the Law of Eng- 9 8. 6, 7; 
land; Fo2 into thoſe places where the law of England runneth not, other 
laws are allowed in many caſes, and not pzohibitcd by this Act. Fo2 example , 
If any injury, robbery, felony, o2 other offence be done npbn the high ſea, Lex 
rerrz extendeth not to if,therefoze theAdmirall hath conufance thereof,and may 
p2oceed accozding to the marine law, by imp2iſonment of the body and other 
pzocevings, as hath ben allowed by the laws of the Realm, | 
And ſo iftwo Engliſh-men do go into a fozein Kingdome, and fight there, .; 11, 4.5. 
and the one murder the other,lex terrz extendeth not hereunto, but this offence 
ſh4ll be heard and determined befoze the Conſtable and Barſhill, and ſuch p2o- 
cedings ſhill be there, by attaching of the body andotherwiſe, as the Law and 
cuſtome of that court have been allowed by the laws of the Realm. 
Againff this ancient and fundamentall Law, and in the face thereof, J find :: H. 7. cop, 3. 
an Act of Parliament made, that as well Juſfices of Aſſiſe,as Juſtices of peace 
(without any finding o2 pzeſentment by the verdict of twelve men) upon a bare 
infozmation foz the King befoze them made, ſhould have full power and autho- 
rity by their diſcretions fo hear and determine all offences and contempts com- 
mitted o2 done by any perſon o2 perſons againlt the fozme,o2dinance,and effect 
of any Statute made, and not repealed, #c. By colour of which Ac, ſhaking 
this fundamentall Law, it is not credible what hozrible oppzeſſtons and eraci- 
ons, to the undoing of infinite numbers of people , were committed by Sir 
Richard Emp'on knight and Edm. Dudley, being Juftices of peace, thzcughout 
England; and upon this unjuſt and injurions Act (as commonly in like caſes 
it falleth out) a new office was erected, and they made Paſters of the Kings 
fozfeitures, | 
But at the Parliament holden in the firſt year of H. 8, this Ac of 11H,7. 4, 5 
is recited, and pnade void and repealed ; and the reaſon thereof is y&lded, foz 
that by fo2ceof the ſaid Act, it was manifeſtly known , that many ſiniffer and 
crafty, feigned and fozged infozmations had been purſued againſt divers of the 
Kings ſubjects, to their great dammage and w2ongfull veration. And the itl 
ſucceſſe hereof,and the fearfull ends of theſe two oppzeſſo2s, ſhould veterre others 
from committing the like, and ſhould admoniſh Parliaments, that in ſkead of 
this ozdinary and pzetious triall Per legem cerrz, they bzing not in abſolute 
and partiall trialls by diſcretion. | 
If one be ſuſpected foz any crime, be it treaſon, felony, xc. and the party is 
and take a reaſonable time to anſwer the ſame with deliberation ( as there the _ —_ . 
time of deliberation was fen hours) and the eraminate, if he will, may put his uv. x. f 
anſwer in wz2iting, andkep a Copy thereof ; and ſo it was reſolved in Partia- 


/ ment bythe Lozds @pirituall and ZTempozall in the caſe of Juffice Richill. 


De the Recozd at large. 

And the 1.0zd Carew being examined, foz being pzivy to the plot foz the ano 165 Jacobi 
eſcape of Sir Waker Rawleigh attaintedof treaſon, defired to have a copy of his Regis. 
eramination, and had it, as Þ 1 cerrz he ought. 

Now here it is tobe known in tohat cafes a man by the Law of the land 
may be taken, arreſted, attached, oz impzifoned in caſe of treaſon oz felony, be- 
foze pzeſentment, indictment, xc. Wherein it is to be enderſtod, that Pzoces 
of law is two-fold, viz. By the Kings Writ, 03 by de pzoc#ding and warrant, 
either in dd, 'o2 in law, withont Writ. "4 

As firſt, where there-is any witneſſe againſt the offendoz, he may be taken 
and arreſted by lawfull warrant, and _ 7 to pziſon; 
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Magna (harta. Cap. 29. 

When freaſon andfelony is committed, and the common fame and voice is 
that A. is guilty, it is lawfull foz any man that ſuſpects him, to appzehend 
him, 

* This fame Brafton deſcribeth well, Fama quz ſuſpicionem inducit, oriri 
debet apud bonos & graves, non quidem maleyolos & maledicos, ſed proyidas 
& fide dignas perſonas, non ſemel, ſed ſzpius, quia clamor minuit, & defamatio 
manifeſtat, | 

b Soit is of Yue and Cry, and that is by the Statute of Wincheſter, which 
is but an affirmance of the Common Law : Likewiſe if &, be ſuſpected, and 
be fleeth 02 hideth himſelf, it is a god cauſe to arreſt him, 

© If treaſon oz felony be done,andone hath juſt cauſe of ſuſpition,this is a god 
cauſe and warrant in Law fo2 him to arrefſf any man ; but he muſt ſhew in 
certainty the cauſe of his ſuſpition; and-whether the ſuſpition be juſt oz lawful, 
thall be determined by the Juſtices in an action of falſe impziſonment bzought 
by the party grieved, oz upon a Habeas corpus, &c, 

A felony is done,andone ts purſued uponYue and Cry,that is not of ill fame, 
ſuſpicious, unknown, noz indicted ; he may be by a warrant in Law, attached 
and impziſoned by the Law of the Land. 

A Watchman may arreff a night-walker by a warrant in Law, 

If a man woundeth another dangerouſly, any man may arreſt him by a war- 
rant in Law, untill it may be known whether the party wounded ſhall vie 
thereof o2 no. 

Jf a man kep the company of a nofo2ious thief, whereby he is ſuſpeced, xc. 
it is a god cauſe, and a warrant in Law to arreſt him. 
| If «an affray be made tothe bzeach of the Kings peace, any man may by a 
warrant in Law reſtrain any of the offenders, to the end the Kings peace may 
be kept;but after the affray ended, they cannot be arreſted without an erpzeſſe 
warrant. 

Dre now the Statutes of x & 2Phil. & Mar, cap, 13, & 2 & 3 Phil. & Mar, 
CAP. 10, 

"Dow ſ&ing that ns man can be taken, arreſted, attached, o2 impziſoned, but 
by due p2oceſſe of Law, and accozding tothe Law ofthe Land, theſe concluſi- 
ons hereupon do follow, 

Firft, that a commitment by lawfull warrant, either in dedo2 in Law, is 
accounted tn Law due p;ocefſe o2 p2zoceding of Law, and by the Law of the 
Land, as well as by pzocefſe by fozce of the Kings Writ. 

2. That he oz they which do commit them, have lawfull authozity, 

3. That his warrant o2 Miccimus be lawfull, and that mult be in wziting 
under his hand and ſeal. 

4, Lhe cauſe muſt be contained in the warrant, as fc2 treaſon, felony,xc. 02 
foz ſuſpition of treaſon oz felony,xc. otherwiſe if the Mictimus contain no cauſe 
at all, if the Pziſoner eſcape,it is no offence at all;whereas if the Mittimus con- 
tained the cauſe, the eſcape were treaſon oz felony, though he were not guilty 
of the offence : and therefoze fo2 the Kings benefit, and that the Pziſoner may 
be the moze ſafely kept, the Mictimus ought to contain the cauſe, 

- 5» The Warrant 02 Mictimus containing a lawfull cauſe, ought to have a 
lawfull concluſion,viz.and him ſafely to kep untill he be delivered by Law,xc. 
and uot untill the party committing doth further ozder. And this doth evident- 
ly appear by the Writs of Habeas corpus, both in the Kings Bench, and Com/ 
mon Pleas, Eſchequer, and Chancery, 

Rex Vicecom* London' ſalurem, Przcipimus yobis,quod corpus A.B.incuſtodia 
veſtra decentut dicicur,uos cum cauſa detentionis ſux, quacung; nomine prad.A.B, 
cenſceatur in ciſdem, habeatis coram nobis apud Weſtm' die Joyis prox' polt ORabis 
S. Martini, ad ſubjiciend & recipiend ea quz curia nofira de co adtunc & ibidem 
ordinaf contigerit in hac parte, & hoc nullatenus omictatis periculo incumbente, & 
habeatisibi hoc breve, Tele Edw. Coke 20. Noy, anno Regninoſtri 16, 

This is the uſnall fozme of the UUrit of Habeas corpus in the Kings m_ 
I 


Cap-29. Magna (|harta. 53 
Vide Mich. 5 E, 4. Rot.143, Coram Rege, Keſars Caſe, under the Tefteof Dir 
John Markham, | 

Rex Vicecom* London' ſalutem, Pracipimus yobis, quod habeatis coram Juſti- 1n the Common 
ciariis noftris apud Weſtm' die Jovis prox' poſt quinque ſeptiman. Paſchz, corpus *1*%> forany 
A.B. quocunq; nomine cenſeatur, in priſona veſtra, ſub cultodia yeſtra detent, ut — 
dicicury una cum die, & cauſa captionis & detentionis ejuſdem, ut iidem ſulii-iaf and the like in the 
noltri, yiſa cauſa illay ulterius fieri fac* quod de jure, & ſecundum legem & con» Eſchequer. 
ſuerudicem Regni noſtri Angliz forer faciend, & habeatis ibi hoc breye, Teſte, &c. 

The like Writ is fo be granted out of the Chancery, either in the time of Out ofthe Chan- 
the Zerm, (as in the Kings Bench) oz in the Uacation ; fo2 the Court of we generally , 
Chancery is officina jultiriz, and is ever open, and never adjourned, ſo as the 5192? "here. be 
Subject being w2zongfully impziſoned,may have juſfice fo2 the liberty of his per- lege, o ; 
ſon as well in the Uacation time as in the Term. 4 E. 4. 

By theſe wzits it manifeſtly appeareth, that no man ought to be imp2iſoned 
but foz ſome certain cauſe : and theſe wozds, Ad ſubjiciend & recipiend', &c, 
p2ove that cauſe muſt be ſhewed ; foz otherwiſe how can the Court take ozder 
therein accozding to Law ? 

And this doth agree with that which is ſaid in the holy Viſtozy, Sine ratione \ &. apoſt.ca.25 
mihi videtur , mittere vinAum in carcerem, & cauſas ejus non fignificare, But yer. ut, 
ſince we wzote theſe things,and paſſed over to many other Ads of Parliament; 
ſe now the Petition of Right, Aono Tertio Caroli Regis, reſolved in full Par- 
liament by the King,the Lo2ds Dpirituall and Tempozall, and the Commons, 
which have made an end of this queſtion, if any were, | 

Impaiſonment doth not only extend to falſe impaiſonment and unjuſt, but 
fo2 detaining of the Pz2iſoner longer then he ought , where he was at the firſt 
lawfully impaiſoned. 

If the Kings Writ come tothe Sheriff to deliver the Pziſoner, if he detain Hil. ;3z E. 1. Co- 
him, this defaining is an imp2iſonment againlt the Law ofthe Land. Jfa man *am Rege,Ror.91 
be in Pziſon, a warrant cannot be made to the Gaoler to deliver the Pziſoner Z??: 
to the cuſfody of any perſon unknown to the Gaoler, foz two cauſes ; Firlt, foz Palch. 34 _— 
that thereby the Kings Writ of Habeas Corpus, oz delivery, might be p2even- all:he J:fices. * 
-4 2. The Mittimus ought to be, as hath ben ſaid, till he be delivered by 8 =_s 18, 

aw, 20 E.4-6, 

If the Sheriff oz Gaoler defain a P2iſoner in the Gaol after his acquitall, 
unleſe it be foz his fees, this is falſe tmpziſonment. 

In many caſes a man may be by the Law of the Land taken and impztſoned 
by fozce of the Kings Writ, upon a ſuggeſtion made. 

| Againft thoſe that attempt to ſubvert and enervate the Kings Laws, there Regiſt. 64. Roe. 
lieth a Writ tothe Sheriff in nature ofa commiſſion, Ad capiendum impugna- Pz:. 21 E. z-part 
tores + Regis, & ad ducendum eos ad Gaolam de Newgate 3; Which you may 7: [72goatores 
read in the Kegiffer at large, Ubi ſupra, And this is lex terrz, by Pzoceſſe /" 3485. 
of Law, to take a man without anſwer o2 ſummong in this caſe + and 
_ is, Merico beneficium legis amittir, qui legem ipſam ſubyertere in+ 
it, 

If a Souldier after wages received 02 pzeſt money taken, both abſent him: */$-:4.& 191. 
ſelf oz depart from the Kings ſervice, upon the certificate thereof of the Cap- 
fain into the Chancery, there lieth a Writ to the Kings ſerjeant at Armes, if 
the party be vagrant and hideth himſelf, Ad capiendum conduRos proficiſcend in 
obſequinm noſtrum, 8:c. qui ad dium obſequium noſtrum yenire non curayerinr, 

And this is lex cerrz, by p2oceſſe of Law, pro defenfione Regis & Regni : 02 ſoz 
the ſame cauſe a Writ may be: directed to the Sheriff , De arreftando'ipſum 
qui pecuniam recepit ad proficiſcendum in obſequium Regis, & non elt pro- 


If a man hadentred into Religion and was p2ofeſſed, and affer he departed Regiſt. fol.267; 
from his houſe and became vagrant in the Country agatiift the rules ofhis Re- *-N.B. 233.234. 
ligion, upon the Certificate of the Abbot oz Pzioz thereof intothe Chancery, a 59-9233; 
Writ ſhould be virectedto the Sheriff, De 4poſtara cap whereby. he was ., :2,7. 

commanded 


54 Magna Charta. Cap.29. 
commanded in theſe wozds , Pracipin.us tibi quod przfatum, &c. fine dilaticne 
arreſtes, & przfat Abbat, &c. liberes ſecundum regulam ordinis ſui caſtigand, And 
this was Lex terrz, by Pzocefſe of Law, in honorem religionis, 
Regiſtr, 59,60 FJfany lay-men With fozce and rrong hand do enter upon oz kep the poſ- 
F, N. B. 54+ ſeſſion either of the Church, o2 of any of the houſes oz glebe, ec. belonging 
15R.2. 2 thercunto, the Incumbent upon certificate therecf of the Biſhop, oz without 

certificate upon his own ſurmiſe, may have a wzit to the Sheriff, De vi laica 
Vide Regiſt. 284, amoyenda, by Which the Sheriff is commanded in theſe wozds ; Pracipimus 
z89, 290. for the t;hj quod omnem yim laicam ſeu armatam, quzſe tenet in difta Eccleſia, ſeu domi- 
arreſting - _ bus eidem annexis, ad pacem noftram in Com' tuo perturband, fine dilationeamo- 
= * uryeyance vers, & fi quos in hac parte refiſtentes inyeneris, eos per corpora ſua atrachias,& in 
of the men of the priſona noltra ſalyo cultodias, &c, and this 1s lex terrz, by Pzoceſſe of Law, 
Church, pro pace Ecclehiz, 

: Alſoa Wait of Ne exeas Regnum may be awarded to the Sheriff oz Jufti- 
Regiſtr. 89. cesof Peace, 0 to both, that a man of the Church ſhall not depart the Realm; 
_ w_— 43. the effect whereof is , Quia datum eſt nobis intelligere , quod A, B. clericus 
1 Mar. 92. yerſus partes exteras, ad quamplurima nobis & quamplurima de populo noftro 
xEliz. 165, przjudicialia & damnoſa ibidem proſequend, tranbre proponit, &c. tibi pracipi- 

mus, quod przdi&' A. B. coram te corporaliter yenire facias, & ipſum ad ſuſicien- 
res manucaptores inveniend, &c, Et 1 hoc coram te facere recuſayerit, tunc ipſum 
A, B. proximz gaolz commitrtas ſalyo cuſtodiend, quouſque hoc gratis facere yolue- 
ric. And there is another Writ in the Regiſter direced to the party, either of 
the Clergy 02 Laity. And this is lexcecrz, by P2ocefſe of Law, pro bono pub- 
lico Regis & Regni ; whereof you may read moze at large in the third part of 
the Inſtitutes, Cap. Fugitives, . 
Regiſt. 267. Upon a ſurmiſe that a man is a L eper, one that hath morbam elephantiacum, 
E.N.B. 234 focalled, becauſe he hath a skin like to an Elephant, there may be a Writ di- 
_ __ rectedto the Sheriff, Quia accepimus quod I, de N, leproſus exiſtic, & inter ho- 
——_ ©% goy 39, mines Comiratus tui communiter converſatur, &c. ad grave damnum homin' pred, 
Hil.7 H.s. coram & propter contagionem morbi przd periculum maniteſtum, &c, tibi precipimus, 
Rege, Rot.7, quod afſumptis tecum aliquibus diſcretis & legalibus hominibus de Comirat pred 
Ror.clauſ.22 E.3. non-ſuſpeR', &c. . ad ipſum I, accedas, &c, & examines, &c, & fi ipſum leproſum 
_—_ +0. PA inveneris, ue predic” elt,tunc ipſum honeſtiorl modo, quo potenis, 3 communione ho« 
_ minum przdit* amoyeri, & ſe ad locum ſolitarium ad habitand ibidemy prouc 
moris elt, transferre facias indilate, &c, And this is lex terrz,by Pzoceſſe of Law, 
fo2 ſaving of the people from contagion and infection. 
Lib. x0. fo..4 5. . But if any man by colour of any authozity,where he hath not any in that par- 
the caſe 3f 1." ticular caſe, arreſt oz impziſon any man, oz cauſe him to be arreſted oz impzi- 
Marſhalſea. ſoned; this is againff this Ac and it is moſt hatefull when it is done by coun- 
Rot.Parl. 42 E.z. tenance of Juſtice. 
nu. 23. Sir Jahn King Edw. 6. didinco2pozate the Zown of ©. Albans, and granted fo them 
Ta _—_ to make ozdinances, gc. they made an ozdinance upon pain of impziſonment, 
Clails Caſe, * and it wag adjudged to be againſt this Statute of Magna Charca. 0 it is, if 
| ' ſuch an o2dinance had been contained in the patent it ſelf. 
All Commiſſions that are conſonant to this Ac, are,as hath been ſaid, Secun- 
dum legem & conſuerudinem Angliz. 
42, A. pl. x. A Commiſſion was made under the great Seal to take 1. N.(a notozious fe- 
Rot. Parliam, lon) and to ſeiſe his lands and goods: This was reſolved to be againft the Law 
17 R.2.nu. 37. of the Land, unlefe he had been endicted 02 appealed by the party, oz by other, 
due P2ocefſe of Law. 
bs, It is enacted, if any.man be arreſfedoz impziſoned againſt the fozme of this 
2 H, 4. nu, 60, great Charter, that he be b2ought to his anſwer, and have right, 
No man to be arreſted o2 impziſoned contrary to the fozme of the great; 
Charter. 
D& moze of the ſeverall Laws allowed within this Land, in the firſt part of 
the Inflitutes, SeR. 3. 
Lhe Philoſophicall Poet doth notably deſcribe the damnable and dam- 
- ned 


Cap.29. Magna (|harta. oe 
ned pzocevings of the Judge of hell , 
» Gumnoſins hic Rhadamanthus habet duriſſima regna, Virgl. 
Caſtigatque, anditque dolos, ſubigitque faters, 


And in another place, 
| leges fixit precio atque refixit, 
Firſt he puniſheth, and then he heareth, and laſtly, compelleth to confefſe, and 
makes and marres laws af his pieaſure;like as the Centurion in the holy hiſfo- Aerts 
ry did to ©. Paul: Foz the tert ſaith, Centurio apprehendi Paulum-juſſic, & ,_., = WE: 
catenis ligari, & tunc incerrogabat, quis fuiſſer, & quid fecifler, But good Judges | 
and- Juſkices abhorre theſe courſes. 
* Nowit may be demanded, if a man be faken oz committed to p2iſon concra 
em terrz , againtt the law of the land, what remedy hath the party grieved ? 
this it is anſwered, Firft, that every Ac of Parliament made againft any 
injury, miſchief o2 grievance, doth either erp2:efly oz impliedly give a remedy 
to the party wzongedo2 grieved : as in many of the Chapters of this great 
Charter appeareth ; and therefoze he may have an action grounded upon this 
great Charter. As taking one example fo2 many, and that in a powerfull, and 
alate time. Paſch, 2 H,8, coram Rege.rot, 538, againſt the Pzioz of ©. Oſwin 
in Nozthumberland. Andit is pzovidedand declared by the Statute of 36 E. 3. 36 E.3. cap, 9. 
that if any man feleth himſelf grieved, contrary to any article in any Statute, 
he ſhall have pzeſent remedy in Chancery (that is, by oziginall Writ) by fvzce 
of the ſaid Articles and Statutes . 
2+ Ye may cauſe him to be indicted upon this Statute at the Kings ſuite, z Sec the reſoluti» 


whereof you may ſ& a Pzecedent Paſch, 3 H, 8. Rot,7r. coram Rege, Rob. Shef- 9n of all the 


kelds caſe. _ —_— 
3-* Ye may have an habeas corpus out of the Kings Bench 02 Chancery , '7**22ver wo 


though there be no p2iviledge, xc. o2 in the Court of Common pleas, 02 E\- Clergy bereafter 
chequer, foz any officer oz pztviledged perſon there ; upon which Writ the gao- t large in the 
ter muſt return by whom he was committed,and the cauſe of his impziſonment ; <z?olion of rhe 
andif it appeareth that his impziſonment be juſt andlawfull, he ſhall be re- — 
manded to the fozmer Gaoler ; but if it ſhall appear to the Court that he was «747. ani. 
impziſoned againft the law of the land, they ought by fozce of this Statute to' Of the Writ of 
deliver him ; if it be doubtfull and under confideration, he may be bailed, Habeas corpus 
In 5 E. 4. coram Rege, Rot. 143. John Keaſars caſe, a notable Recozd, and too lee more in the 


long here to be recited, peo cop 
10, Eliz, Rot. Leascaſe, a__ 
In 1 & 2 Eliz, Dier 175. Scrogs caſe. b Regiſt.77. 
Jn 18 Eliz, Dier 175, Roland Hynds caſe in margine, 5 _- 7 | 
4+ Ye may have an Action of falſe impziſonment, ro H,7. fol. r7. but it is {Keeps 5 155 


entred in the Court of Common pleas Mich. 1 1 H. 4, Rot. 327. Hilarie War- E.N: B. 249,258, 
ners caſe : andit appeareth by the Recozd, that Judgement was given foz the Bra8. 1.3.4: 54. 


plaintif ; a Recozd wozthy of obſervation. 4 W.2.c.29. Glos 
5- * Ye may have a Writ de homine replegiando, cap. 9, 
Vide Marlcbridge Cap. 8. ng we 


6. *Ye might by the Common law have hada Writ Deodio & atia, as you s x, 2, 

may le befoze, Cap. 26. but that was taken away by Statute, but now is re- Fleta1.z.c. x2. 

vived again by the Statute of 42 E. 3. cap. . as there it alſo appeareth, Jt is 2<bamap. qui 

ſaid in *W, 2, Sed ne bujuſmodi appellati vel indiRtati diu detineancur in pri- $,% — 

ſona, habear breye De odio & atia, ficur in Magna Charra & aliis Scatutis di&' eſt : 8 E.3.nu.7. 

and by the ſaid Act of 42 E, 3, all Statutes made againſt Magna Charra are re- = Y38E.3.n.23- 

pealed. Hg 048-3.2.48: 
S FIE,3.N. 53. 


q Nulli vendemus &c ] *This is ſpoken in the perſon of the Kin & 0. $5 Hi4.ngz. 

®. ga - _ : 

whoin judgement of Law inall-his Conrts of Juſtice is pzeſent, andrepeat; 458 2 as. ff 
ing theſe wozds, Nulli vendemus, &c. 2 E.3.C 10, 
And therefoze every @ubject of this Realm, foz injury done fo him ia bonis, * + 4 <P-t- 


terris yel perſona, by any other @ubjec, be he Cccleſlaſticall oz Tempozal CREE 
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>E.3.c.8.14E.3- 
C.14.20 E.3. 1,2. 
11R. 2.cap.1I, 
Rot,Parl. 2 R.2. 


nu, FI. 


Ror.Parl. 2 H. 4 gz compmandement whatſoever, either fromt 


nu. 64. 
Regiſt. 186. 


1E.3.f. 35. 
2, E.3.3.14E 


tir. Jour. 24. 
18 E.3.47. 
39 E. 3-7. 


L.$ £.4.132- 
Paſch, z H.4. co- 


ram Reye, 


Rot. 16. Warwick. 
Ror,Parl. 5H. 4- warranted by our books, are expzelly againlt this 


nu. 33+ 
2: all. pl. 9g, 


9 = b, 
Fortelc.cap. 51. 
B.N.Þ., 237,240 
11 H, 4. 56. 

31 E. 3. quare 


Imp. x61, 


Alagna Charta. Cap.29. 

Fre oz Bond, Pan 02 Woman, ©ld oz Yaung, 92 ke he outlawed, excommus 

nicated, oz any other without exception, may take his rewedy by the courſe of 

the Law, and have juſtice and right fa2 the injury done to him, frely without 
ſale, fully without any deniall, and ſpeedily without delap, 

Vereby it appeareth that Juſtice mult have thx qualities:it muſt be Libera, 


quia nib iniquiys venali Juſticie;Plena,quie Juſticia Bon deber claudicare;& Cele- 
ris, quia dilacio eſt quad negecio : and then it is bath Juftice and Right, 


T Nulli negabimus aut differemus, &c.) Theſe wazds have 


been ercellently expounded by latter Ads of nt , that by no means 
common right 02 Common law ſhould be diſturhedo; delayed; no, though it be 
commanded under the Gzeat ſeal, 03 P3ivie ſeal, azder, wzit, letters, meTage, 
| King 02 any other; and that the 
Juſtices ſhall pzoceed, as ifnoſychWrits, 4etters, ozder, meſſage, oz other 
commandement were come to them. Judicium reddicuw :per defalcum affirms» 


3. yr, non obſtante breye Regis de prorogatione judic)i, 


That the Common laws of the Kealm ſhouly by no means be delaicd, fo; the 
law is the fureft ſancuary that a man can fake, and the irongeſt foztreſſe to 
p2otec the weakeſt af all ; lex eſt cytiſſima caſſis, and ſub clypeo legis nemo deci- 
picur : but the King may ffay his own ſuite, as a capias pro fine, foz the King 
may reſpit his fine and the like. | 

All Pzotecions that are not legall, which appear not in the Regiſter, noz 
nch, nulli differemus : As 
a Pzotedion under the Gzeat ſeal granted to any man, direned to the 
Sheriffs,4c. and commanding them that they ſhall not arreſt him vuring a 
certain time at any other mans ſuite, which hath wozds in it, per prerogativam 
noliram, quam nolvmus effe arguendam. Pet ſuch Pagtedtons have been argued 
by the Judges accozding to their gath and duty, and adjudged to be Loid: As 
Mich. tt H, 9. Rot- 134, a Packedion grantedto Holmes a Tintner of London, 


Mich,v1H.y.Ror. his face2s, ſervants and Mepattas. oc: reſolved to bs againſt Law. Paſch.7 H.8, 


324: com.bans. Rox, 66. {uch @ Pactedion diſal 
Rot. 66. in com. 


banc. 


qwod, and the Sheriff amerced fo2 not ere- 


cuting the Writ, Mich. 3 3. & 14 Eliz, in Hircheocks caſe, and many other of 
latter time: and there is a notable * Recozd of ancient time in 22 E.r. John de 


Mick. x3 & 14 Merſhalls caſe,non pertiner ad vicecomiten de proteRtione Regis judicare, imo ad 


Eliz, in com. 
banc. Hitchcocks 


caſe, 
11 H.4. 57. 
39 H. 6.38. 


Pal. 32x E.1. 
Rox, 39. coram 
Repe , Eſkx. 


W, x cap. 1. 


% E. 3.0ap. 14. 
2 E, 3. Cap. & 

7 H. 4. cap. 14; 
þ | H, 4. cap. F. 

2 H, 4. capt» 

4 H. 4. cap.1. 

7 WL 4. cap. 3. 
See the 1. part of 
the Inſtirur, ſe, 


334, 
Ia juria eſt in,ſeu 


contra Jus, 


Cicezo, 


curiam. 


C Juſtitiam vel retum.”) ze thall not ſell, deny 2 delay Julfice 
and right. Juſticiam yel reKumw, neither the end, Which is JuTice; nog the 
mean whergby we may attain tathe end, and that is the law. 

ReRum, right, is taken here foz law, in the ſame fenſe that jus often 1s 4 
called, x, becauſe it is the right lure, whereby Jufice diributative is guts 
ded and directed; andtherefoze all the Commuſſiqus of Oier and Terminer, of 
gaol-delivery, of the peace, 4c have this clauſe, 'Fafturi quod ad juſticiam perti- 
net , ſecundum | & conſuetudicem Angliz , that is, ta ty Juffice and 
Right, acco2ding to the rule of the law and cuſtame of England: aud that which 
is called common right in a E. 3, is called Common las in 14E. 3, &c. andin 
this ſenſe it is taken, where it is ſaid, ira qd Rerre@us in ou, i, legi in curia, 
2. The lawis called rectum, becauſe it diſcovereth that which is teas, crmaked 
g2 w2ong; fo2 a5 right ſiguifieth law, ſo tozt, crooked oa wang, benufieth inju- 
ry, and inyuria ſk cones jun, Hg right ; rea lines cſt index (ui & obliqui- 
Vereby the crooked cozp of that which is called diſcretian appeareth to be unlaws 
full, unleCe you take if as it ought to be, Diſcrerio eſt diſcernere per lege, quid 
fix juſtum, 3+ It is called Right, becauſe it ie the beſt berth-right the Dub- 
ject hath, foz thereby hip lands, Wiſe, childzen, his hady, life, hongg, and 
effimationare pzotected from-injury and W2oug ; magjax haredicas yenit uaieulg; 


trym4 jure & quam 2 parentibus. 
x" ſometime taken foz the right it (ellthate nun Jah 
a 


| Magne Chartd. 


er Qhanld be anverffoon of 


po rtver of thoercellence af the wile: s enght nat the | 
to let paſſe any fyllable of this Law, in reſpect of the excellency of the matter. 


— 


CFE 
—— 


CAP. XXX, 


Mnes Mercatores, niſi publice antea prohibici fuerint, 

'O row falvum & fecurum conduttum, exire de An- 
plia,& venirein Angliam, 8 morari,& ireper Angliam,tam 
er terram quam per aquam, ad emendum vel yendendum, 
Fre omnibus malis tolnetis, per antiquas & re&tas' canſuetu- 
 dines, przterquam in tempore guerre. Er fi fint deterra con- 
tra nos guerrina, & tales inyeniantur in terra noſtra in prin- 
cipio guerrz,attachientur fine dampno corporum ſuorum vel 
rerum, donec ſciatur a nobis,vel a capitali Juſtitiario noftro, 
quomodo Mercatores terrz noſtrz traftantur, qui tunc in- 
veniantur in terrailla contra nos guerrina. Er: fi noſtri ſalyi 


ſintibi, alii ſalvi fint in terra noſtra. 


p—— 


T Omnes Mercatores.] This Chapter concerneth Perthant 


rangers, 
Firſt it is to be conſidered what the ancient Laws, befoze this ®tatnte, 


were concerning this matter. 
By the ancient Kings (among whom King Alfred was dne)defendu fuir que 


nul merchagt Alien ne bantafc Angleterre forſque aux 4 foires, ne Que nul demur- 


Breve de ref ; infomuch that Came 


Microrcap.1.$ 3; * 


raft in la terre ouſter 40. jours. Mercatorum nayigiay vel inimicorum quidem,que- Jnr. leges Ethel. 
cunq; ex alto ( nullis jaRtata rempeſtatibus ) in portum aliquem inyehencur, tran- ap. 2, 


quilla pace fruuncor ; quin ctiam fi maris ata fluRibus ad domicilium aliquod il 
lure, ac pacis beneficio donatum, navis appulerit inimica, atque iftue naurz coofu- 
geriat, iphi & resillorum omnes auguſta pace fitor. 

3, Yor onigncer Ee 


r. That befoze this ſtatute, merchant ftrangers might be publickly p2ohi- 
bited, Publice probibeancur. And this pohibition ts intendabls of Perchant 
rangers in amitie, fo this A p2ovideth afterward foz Berthant Trangers 
enemies ; and therefoze the pohibition intendedby this Act, muſt be xe 
ET ITE on 
| Ice, 
 Thatall Perehen Brea ts Wankte erent otckly 
hibited) ſhall habe ſafs auy urs conduc ja 5. things. 1: To bepurt oft of 
England. 2. To come intoEngland. 3. To tarry here, 4- To goiy au 
though Englaud,as well by land as by water, 5. Tobuy and to ſell, 6; Wiith- 
wo Lonb-way 7. By the ald and oy np mans witdede 
Now erchant ſtrangers whoſe Soberaign ge W 
KingofEngland, - rhers 
{2 re 
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Maughid' Charta: Cap. 30. 


Regiſt, 129, de .. There is an exception and p2oviſion foz ſuch as be foundin the Realnr/at 


arelt fa&, ſuper 
bonis mercator. 


alienig. 


Rox. Parliam. 
Mich. 1$ E. 1. 
coram Reye, fol. 


7. reprilel. 


Tr.z3 E.1.coram 
Rege, rot. 127. 
37 E. 3. Stat. 2. 
cap. 17. law of 


mark. 


Ror.Parl. zz Hu4- 


nu, 66. 


4H $5.c.7.14 H.6. 
c.7.18 H.6.c9. 
Mu. Par. 966. 
42 E3059E.3 
C1. 14 E.3- C2» 
25 E.z.cap.2. 
11R. 2.C.7. 
14R; 2.cap. 9. 
16 R. 2. Cap. 1. 
b Lib.8. fol. 46. 
John — caſe. 
See the ion 
of, W, —_ 

46 E.z.barre215. 
39 E. 3. 13. b. 
F. N.B. 227.d. 
Weſt.x. c. 30. 
W. 2. cap. 25, 

c See Ror.Parlia, 
17 E.3.nu.27,28. 
and 21 E, 3, nu, 
29. Maletot ta- 
ken in good part. 
See the expoſition 
of W. 1. cap. 31, 


Glanvil. lib. 9.c.7. 
lib, 12. Cap. 9, 10. 
Regiſt. 4. 159. 
F.N,B. 10.151. 
cap. Itineris. 

cap. E (cheatre, 
See before. 4. 
Cap. Itineris, 


the beginning of the warre, they thall be attached with a paiviledge and linit- 
fattion; yiz. withcut harme of body 02 govs, with this limitation, Untill it be 
known fd us 02 our chief Juſfire”, (that is 'ouy guardian -02-keper of the 
Realm fn pur abſence) howour Perchants there m the landin'warre with ug 
ſhall be intreated; andifour Perchants be well intreated there, theirs ſhall be 
likewiſe with ns: and this is jus belli. Et in republica maxime conſeryandg ſunt 
Jura belli. 

| 15ut fo2 ſuch Berchant ſtrangers as come into the Realm after the warre is 
begun, they may be dealt withall as open enemies ; and yet cf ancient time 
thze men had p2iviledge granted them in time of warre, Clericus, Agricola, & 
Mercator, tempore belli, Ut oretq; colat, commutet, pace fruuntor, 

_ * The endof this Chapter was foz-advancement of trade and traffique ; f 
means, fo2 the well uling and intreating of Berchant ſtrangers in all the 
ticulars aſozeſaid, is:a.matter of great moment, as appeareth.by many: othet 
Ads of iament, .fo2 as they be uſed here, ſo ouz Perchants ſhall be dealt 
Withall in other Countries, | F 

« Malatolneta.]» evil tolles. | 
This wozd tolnetum, and celonium, and cheolonwen, are all one; and do ſigni- 
fie in agenerall ſenſe, any manner of Cuſftome, Subfidic, Pzeſfation, Jmpoſi- 
fron, oz ſumme of mony demanded fo2 expozting 2 impozting of any wares 'oz 
merchandizes, to be taken of the buyer. Jn toththeſe ſenſes it is here takenvf 
ſeverall kinds of tolles : Poze ſhall -be ſaid herecf inthe expoſition of the @ta- 
tutes of W, x, and W;2. Jn themean time ſ& John Webbes caſe lib.8, fol. 46, 
*They are'called mala tolneca, when the thing 'demanded fo2 wares 02 mer- 
chandizes do'ſo burden the commodity, as the merchant cannot have a convez 
nient gain by trading therewith, and thereby the trade it ſelf is loft oz hinde- 
red. Andin divers Statutes malerout 02 maleror, foz malerout is a French 
wozd, and ſignifieth an unjuſt eraciol!. 3 | | 
Now this Act after it hath dealt pzivatively, ſine omnibus malis colnetis, it 
goeth on fo2 moze ſurety affirmatively. | 
T -Per antiquas & re&tas conſuetudines.” what is, by ancient 
and right duties, due by ancient and lawfull cuſfome, which hath ben the 
anctent policy of the Realm to encourage merchant ftrangers, they have a 
ſpedy recovery fo2 their debts and other duties,&c. Per legem Mercator', which 


. tsa part of the Common law, 


_ This wozd conſueruds hath in Law divers fignifications. x. Foz the 
Common law, as conſuetudo Angliz. 2. Foz Statute law, as contra conſue- 
tudinem communi concilio regni edit, 3. Fo2 particular cuſfomes, as Gavel- 
Kind, Bozough Engliſh, and the like. 4. Fo2 rents ſervices, 4c: due' to the 
Lo2d, as conſuerudines & ſeryitia, 5- Foz cuſtomcs, tributes, oz impoſitons, 
as de novis conſuetudinibus leyatis iq regno, five in terra, five in aqua, 6, Snbſi- 
dies, 02 cuſtomes granted by common conſent, that is, by authozity of Parlia- 
ment, pro bono publico ; and theſe be antiquz & reftz conſuetudines intended 
by this Act : this agreth with that which hath been ſaid befoze in the endof the 
expoſition upon the eighth Chapter, | bs 

Pereby it appeareth that the King cannot ſet any new impoſt npon the Pers 


See the Starure of ant, and therefoze this Ac p2ovideth not only affirmatively, viz.-per antiquas 


Carlile 


& re&as conſuetudines, but pzivatively alſo, fhne omnibus malis tolneris, Within 


35 E.x.forthis Which wozds new impoſitions are included, and are here called mala coſnera, as 


word Impoſition, 
and from whom 


It came. 


' Dier 31 H.8.43. 
x Mar. 92. 


oppolite fo ancient and rightfull euffomes, oz ſubſidies granted by authozity of 


And where ſome have ſuppoſe, that there was acuffome due tothe King by 
the Common Law, as well of the Sfranger as ofthe Engliſh, called Anciqus 


x Eliz. Dier 165. cuſtuma, viz, foz wols, woll-felts and leather, that is to ſay, foz every ſack of 


woll containing 26.ftone,and every ſtone x4.pound, bj,s. vitj.d, and foz a a 
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cf leather, Tiij. 9. itij. d, certain it is, that thoſe cuſfomes had their beginning 

by common conſent by A of Parliament, fo2 KingE. x, byhis Letters Pa- 

tents reciteth, Cum Przlati, Magnates, & tora communicas quandam noyam con* Rot. Pat. 3 E.r. 
ſuerudinew nobis & hzredibus nottris de lanis, pellibus,& coriis, viz. de ſacco lang 1. Ror. finium 
dimid Marc', de 300. pellibus dimid Marc', & de laſto corii xiii. 8, iiii, d, &c. dey ye 
Yerein four things are to be obſerved. x. That theſe cuſtomes had their crea- ,.,;5 previvm.- 
tion by authozity of Parliament, and were not by the Common Law, appea- xx parte Remem, 
ring by theſe wo2ds, Quandam noyam conſuetudinem, ſo as it was new, andnot Theſaur. ia $cac. 
old. 2. That this new cuſktome was granted to King Edw. 1. p2oved by this 

wozd nobis. 3. That if was granted at the Parliament holden 3 E, 1. com- 

monly called W. 1, (though the Recozd thereof cannot be found) foz the ſaid 

Patent bears date 10.Noy. Anno 3 E. 1. Which was near the ending of that year, 

and the Parliament was holden in Clauſo Paſch. befoze. 4. That here cooſue- 

eudo fignifieth a cuſtome oz Dubſidie granted by common conſent by Parlia- 

ment; and in that ſenſe it is here taken, and likewiſe in the Statute of 5x H,z. 

Staturum de Scaccario, foz in 48 H. 3, Pzoclamation was made, Contra yg. Par, 2066 
ſuggerentes, &c, Regem yelle exigere tallagia inconſuera , & introducere ex- 3 H, ;. & tergo; 
erangos, 

And herewith agreth the Ad of Parliament commonly called confirmatio- Anno 25 E. x. 
nes chartarum, ( Which 1s but an explanation of this bzanch of Magna Charra ) S*< more in the 
wherein it is enacted, that fo2 no occaſion any aide, tasks oz takings tall be - © 7 ms of 
taken by the Kingo2 his heirs, but by the common aſſent of the Realm,ſaving ***** 
the ancient aides and takings due and accuſtomed. Ror. Parliam. 

And whereas the moſt of the whole Commonalty of the Realm found them- 1; H. 4. 5.18. 
ſelves hardly grievedof the maletont (oz ill foll) of walls, that is to ſay, of 5 *** Office 
every ſack of woll 40.s. and pzayed the ſaid King to releaſe the ſame;thereupon _ MN 
the ſaid King did releaſe the ſame, andgranted further foz him and his heirs, Subjes. is againſt 
that no ſuch thing ſhould be taken without their common aTent, and their god this A& of 25 8: 
will : and in that Ac there is a ſaving, Sauye a nous & nous heirs la cuſtume de 2-30d of 34 E-2, 
laynes,pealx, & quiures ayant grante per la Comminaltie ayandic, ©9 as this Act of —— lone 
Parliament p2oveth that the ſaid cuſfome of vj.s. viij.v, foz woll, and xiij.s. ' 
11ij.d.foz leather, was granted by Parliament. 

By the Statute de callagio non concedendo, ( Which is but an explanationof Anno 34 E. 1. 
this bzanch of the Statute of Magna Charca) it 1s p2ovided, Nullum callagium S< mere in the 
yel auxilium per ,nos vel heredes noftros in Regno noſtro ponatur ſeu leyerurfine ogy _ 
yoluntate & afſenſu Archiepiſcopornm, Epi m , Comicum, Baronum, mili- 
tum, burgenſium, & aliorum liberorum Comir de R noſtro. Soas E, x, in 
concluſion added the effect of the clauſe concerning this matter , which in his 
exemplification he had onutted ont of Magna Charta. 

De Cap. itineris de noyis conſuerudinibus leyatis in regno, fivein terra, five in Cp, jcineris, 
aqua, &c. Where conſuerudines aretaken foz cuſfomes. 

Upon ned to Perchant nemo harem —_— liberties and im- _ Charrarum 
munities, granted to the King andhis heirs, De quolibet ſacco lan 4o, d, 3* = 5+ 2% 44- .. 
de incremento ultra cuſtumam antiquam dimid Marc*, quz prius fueric hd >———_ EE? 
& fic pro laſto coriorum dimid Marc', 8& de trecentis pellibus lanacis 40. d, ulcra 
certum illud quod & antiqua cuſtuma fueric prius datum, Note here the Cu- 
ſtomeavhich was granted 3 E. x. is here called anciqus Cuſtuma, and this new 
Cuſffome is called noya Cuftume; and ſometime the one is called magna Cuſtu- 
ma, and the other parya Caftums. 

a Vere it appeareth that Perchants Strangers paid the fozmer Cu- 

me. | | 

Pozeover by that Charter, poundage of thz& pence upon the porind was 
granted fo the King and his heirs by the Perchant Strangers, Er de qu 
lider vini nowine Cuſtume duos ſolidos, 8c. And this at this day is | 
Butlerage, and i paid only byPerchant ſtrangers ; but pziſage is paid by 
the Engliſh only, ercept the Citizens of London, and this is an ancient duty : Kor. Par. Anna 
foz I find it accounted foz in the reign of «x by the Kings Butler, and is 40 H.;. 

2 called 
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Rox. ordinationus 
Anne 5 E.:, in 
Scaccario, 


11 E. 3. cap.l. 


Rot.Parl. 13 E-3. 
nu. 1 2:licence,&c, 
& 14 E. 3. Nu. 3. 
licence, 

Rot, alinance, 

12 E.z.memb.22. 
in dorſ. 


I4 E. 3- Cap.21. 


Rot. Parliam. 
17 E. 3-niu. 28, 
25 E. 3, Nu. 22, 
36 E. 3-nu.26, 


Ror, Parliam. 
23 E. 3.0. 16. 


Rot, Parliam. 

21 E.3,Dier 1 E- 
liz. 165. 

Int* origin.Scac, 
24 E.3.Rot.13. 
27 E- 3. Cap. 4+ 


Int, original, de 
SCaccar. anno 

24 E. 3. Rot. 4, 
Vide fimile, ibid, 
24 E. 3,KRet. 13. 
See the frit part 
of the Inſtitutes, 
fol,45. b. 
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called Cera priſa, Which at the firſt was granted in lieu and ſatisfaction of pur 
veyance foz wines, And laſtly, by that Charter it is granted, Quod nulla ex- 


Fleta lib.2.ca.2x, 3Rtio , prila, yel tio, aut aliquod aliud onus ſuper perſonas Mercatorum alie- 


norum przdiR* ſeu bona corundem aliquatenus imponatur contra formam ex- 
preflam ſuperius conceflam: ©o as no impoſition can be ſet without aſſent of 
Parliament upon any ſtranger. 

It was o2dered and reſolved by divers Pzelates, Earls, and Barons, by 
fo:ceof the Kings Commiſſion, that nonew cuſfomes could be levied, noz 
ancient increaſed, without authozity of Parliament, foz that ſhould be againſt 
the great Charter. Anoo6 E, 3. Rot. Parliament. nu. 4.that no tallage ſhall be 
aſſeſſed but in ſuch manner as it hath ben in time of his anceſtozs, and as it 
ought to be, anddiſannull all others. 

In Aono 11 E, 3, it was made felony to carry woll out of the Realm, the 
end whereof was, that our wall ſhould be dzaped into cloth, But the King 
wanting made this uſe of this Act : In the x2, and 13. years of his reign he 
made diſpenſations of that Statute in conſideration of money paid ; but that 
Statute lived not long. In x 3 E.3. a great impoſition was ſet upon wolls,and 
it is called a great wzong, Cum populus Regni noft:1 yariis oneribus, tallagiis 
& impoſitionibus haRtenus przgrayetur, quod dolentes referimus, and there doth 
excuſe himſelf. 

Note here is the Wozd impoſitiones firſt uſed, impoſed by any King in any 
Recozd that J have obſerved and do remember. 

Anno 14 E. 3.cap. 21, 4 Subſidie granted to the King of well, wol-fels, 
and leather, #c. by Parliament foz a certain time in reſpec of the warres, foz 
which the King granteth that after that time he noz his heirs would take 
moze then the old cuſfome. | 

After this time ended, the King entred info a new device toget money, viz, 
that by agreement and conſent of the Berchants, the King was to have 40, s. 
of a ſack of woll, xc. but hereof the Commons (that in troth were to bear the 
burden, foz the Perchant will not be the loſer) complained in Parliament, foz 
that the grant ofthe Berchants did not bind the Commons, and that the Cu- 
ſtome might be taken accozding to the old o2der; which in the end was granted, 
and that no grant ſhould be made but by Parliament. . 

No charge ſhall be levied of the people, if it were not granted in Par- 
liament. 

Jn 21 E. 3. by authozity of Parliament, a Cuſfome was granted of cloth, 
fo2 that the woll was foz the moſt part convertedinto cloth, which you may ſ& 
in Orig. Scaccar. 24 E. 3.Rot, 13, 

ythe Statute of 27 E. 3. cap.4. in pzint, a Subſidie of every cloth to take 
of the ſeller ( over the Cuſtomes thereof due, that is, ſuch as then endured foz 
a time, and were granted by Parliament) that is to ſay, of every cloth of aſſiſe, 
wherein there is no grain, 4.d. ec. 

And here it is.wozthy of obſervation, that there were two cauſes of the ma- 
king of this Statute. x. Foz that fo2 cloth no cuſtome was due other then by 
the Ac of 21 E. 3, -.2. Foz that woll being convertedtoa manufacure, and 


- made into cloth,the ancient cuſtome of Dimid, mark fo2 a ſack of woll was not 


by Law patable, becauſe the wall. was turned into another kind, albeit the 
cloth was made of the well, And this doth notably appear by the Reco2ds 
of the Exchequer, one of them in the ſame year that the Ac of 2+ E. 3. was 
made, 

Ac jam magna pars lanz diAi Regni hoftri eodem regno pannificetur , de 
qua cuſtuma aliqua nobis non eſt ſoluca, And there it appeareth that that was 
the cauſe of giving fo the King a Subſivie foz cloth by the ſaid Ac of Parlia- 
ment of: 27 E. 3. And yet if in any caſe the King by his pzerogative might 
have ſet any -impgſition, he might have ſet in that caſe, becauſe, as it 
appogeeth | by the : Kecozd, by making of cloth he loſt the caſtome of 


Rot, 
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Rox. Parliam.45 E.3.No impoſition oz charge,tc. f aſſent "RO" 
of Parliament bharge,ec. ſhall be ſet without aſſent wn ang 
50 E, 3. Richard Lions, a Perchant of London, puniſhed foz p2zocurinng new or Parlia 
impoſitions,and ſo was the Lozd Larimer, the Kings Chunderlain, Andin the 50 E.z.ow 17,28, 
_ mn -- 6  — —_— that new impoſitions were ſet, Nu. 163. & vide 
nte e ancient cuſfome ſhould * ibidem 192, 
—_ new impolition ſet. _— _— 

Jn the reign of E. 3. the black Pzince of Wales having Aquitai Rot. Pat, anno 
him, did lay an impolition of fuage o2 focage, a _ _ the —_— oe 25 E.z. Created 
Dukedome, viz, a hilling foz every fire, called harth-ſilver, which was of ſo ns 
great diſcontentment and odious fo them, as it made them to revolt, T 

And no King ſince this time impoſed by pzetert of any pzerogative , any 
charge upon Perchandiſes impozted into 02 expozted out of this Realm, untill % Parl.$H.6. 
wy —_— De the Statute of 1x R. 2, cap, g. & Rot, Parliament, ory" 
Andin 3 H, 5. the Subſidie of Tunnage and Poundage was gr Rot Þ. 
; & ADCOET anted to Kor. Parl. 3 H. 5. 
King H. 5. during his life, in reſpect of the m— of his right in | rn nu, $0. Sa * 
(which was the firft grant foz life of that kind;) yet therein was a proviſo, that — 
the King ſhould not make a grant thereof to any perſon,no2 that it ſhould be any ny _ the 
—_ = te _ - _— _ _ afterwards ; but yet all the high Court of 
, e 02 life, ſo fozcible is on | Parliament, 
Crown, at what protif —_ _ 2 ceap2ecedent fired in the no — "FE 
nd this grant by Parliament of the Subſidie of Zunnage and Poundage t By 0 TE. 
the King is an argument that the King taking it | = 
havrs rr ——_— vimſele g taking it of the gift of the Subject, 

Lozds and Commons cannot be charged with any thing f Rot. Parkiam. 
—_— — = the ſafeguard of the Sea, my —_—_ it te by thets 23 H. 4.0. 10. 
ante. ment, that is, in the grant of a Subſidie ; whereunto the King 

on potelt Rex ſubditum renicentem onerare impoſitionibus Forreſc,c.9, & 18. 

King Philip and Nuen Mary granted by Letters ents f | | 

«+ o the 
_ and Burgeſſes of Sonlnnprn, and their ———_ that > a 
= Palmeſeyes, to be impozted into this Realm by any Denizon 02 Alien, 
_ d be diſcharged 02 landedat any other place within this Realm, but onely 
= ſaidtown and Pozt of Southampton, with a p2ohibition, that none ſhould 
Y 0 che contrary upon pain to pay freble Cuſftome to the King and Quen,+c. In communia de 
nd . that Anthony Donate , Thomas Frederico, and other Perchant Stran- Termino S.Trin. 
gers bought divers Buts of Palmeſey, xc. and landed themat Goore, and in x7, _ 
go —_ Gerrard the Attourny Generall infozmed in the Exchequer a- Rot, 73. 
_ the ſaid Derchant trangers foz the ſaid treble caſtome,xc. Upon which 
ay ion asto the ſaid treble Cuſtome, the ſaid Anthony Donare demurred 
rg xc. And this caſe was argued in the Exchequer Chamber by Coun- 
bo all ned on both ſides, and upon conference had, two points were reſolved 
+. he Judges. x. That the grant made in reſtraint of landing of the ſaid M#s-Chara.30. 
Sas rr rs 
. <S * alle nt of treble cuſfome was merl ow 
void, and againſt the Law, As it appeareth by the r ne te earn 
", . epozt of the L - the Staple, 
der ——_ "yay I have in my cuſfody.) But after by Ac or artiament, in : Rp t, 
ht nt ——_—_ en ——— eſtabliſhed as to Berchant Strangers onely, 
nd where impoſts, 02 impoſitions, be generall in di 
- y named in divers 2 
Parliament, the ſameare to be intendedof lawfull impoſttions, as of Tam 270.0 en, 
> gr rn _— _ Parliament ; but none of 23 ple. i Jos 
the firſt part of the Ioftituces; Sec. TY power at his pleaſure to impoſe, S& a ; lp —_ 
It is then demanded by what Law Cuſtome is paid foz kerſeyes, whites, *** Scac. Mich. 


Plain, traits, and other new dzaperies made of wol ; foz it appeareth by Ads 3,4 Þ=Mict 
IT, 


Mic. 39& 40Elim. 


62 Magna ( harts. Cap.30. 
of Parliament , and common experience, that all theſe pay Cuſtome fo the 
King. To this it is anſwered, That a p2opoztionable Dublidy oz Cuſtome is 
paid foz them within the equity of the ſaid Statute of 27 E. 3 cap. 4. andlike- 
wiſe a pzopoztionable Alnage is alſo due fo them by that Ac, 

Hil. & Paſch. anno 2 Jacobi Regis, great queſtions were moved, Whether 
Friſadoes, Bayes, Nozthern Cottons, Nozthern Dozens, Cloth-raſh, Duran- 
ces, Perpetuanoes, Zuft-mocadoes,Sackcloth, Fuſtians, Wozffeds, Stuffes 
made of Wozfted yarn, xc. were within the ſaid Act of 27 E. 3. as concerning 
the @ubſidy and Alnage ; and if they were not, whether the King by his pzero- 
gafive might not impoſe a reaſonable Subſidy oz Cuſtome upon them p2opoz- 
tionably to the cloth mentioned in the Statute of 27 E. 3. And this being que- 
ſtioned befoze the Loz2ds of the Conncel,they w2ote to the Judges to be certified 
what the Law was in theſe caſes; who upon mature deliberation, the 24 of June 
x 605, reſolved,and ſo certified the Lo2ds by their Letters under all their hands, 
Zhat all Friſadoes, 1Gayes, Nozthern Dozens, Nozthern Cottons,Cloth-raſh, 
andother new Dzapery made wholly of woll,of what new name ſoever, made as 
new Dzapery foz the uſe of mans body, are to ye&eld Subſidy and Alnage acco3s 
ding to the Statute of 27 E. 3, and within the office of the ancient Alnager,as 
may appear by ſeverall Decrees in that behalf in the Exchequer, in the time, 
ofthe late Queen; but as touching fuſfians, canvas, and ſuch like made merly 
of other ſtuff then woll, oz being but mired with woll, it was reſolved by all 

Note this. the Judges,that no charge couldbe impoſed foz the ſearch oz meaſuring thereof, 
but that all ſuch Letters Patents ſv made are void, as may appear by a Recozd 
of 1x H. 4. wherein the reaſon ofthe judgement is particularly recited, which 
the Judges thought good in their Letters to ſet down as followeth. 

King H, 4. granted the meaſuring of waollen cloth and canvas, that hould 
be bzought toLondon to be ſold by any ©tranger o2 Denizon ( except hs were 
free of London ) taking an ob, of every whole pece of cloth ſo meaſured of the 
ſeller, andone other ob. of the buyer, and ſo after that rate foz a greater 02 leſſer 
quantity, andone penny foz the meaſuring ofan C, ells of canvas of the ſeller, 
and ſo much maze of the buyer, and though it were averred that two other hav 
enjoyed the ſame office befoze with the like fs, yiz. one Shearing by the ſame 
Kings grant, andone Clichew befoze by the grant of R. 2. (and the truth was, 
Robert Pooley , in 5 E. 3, and John Mareis, in 25 E. 3. had likewiſe enjoyed the 
ſame) yet amongſt other reaſons of the ſaid judgement, it was ſet down any ad- 
judged that the fozmer poſſeſſion was by extoztion, coercion, and without right, 
and that the ſaid Letters Patents were in onerationem, oppreſſionem, & de- 
pauperationem ſubdirorum Domini Regis, &c. & non in emendationem ejuſdem po- 
puli z and therefaze the ſaid Letters Patents were void. And as toaching the 
narrow new ſtuff made in Norwich andother places of Wozffed parn, it was 

33 E-3-eP3** reſolvedthat it was not grantable, noz fit to be granted, foz there was never 

rar. Rot. Parliam, any Alnage of Norwich Wozfſteds ; and fo theſe tuffs, if after they be made, 

25 E. 3. EnaQted and tucked up ſoz ſale by the makers thereof, they thould be again opened tobe 

according to this yigwey and meaſured, they will not well fall intotheir old plights, ec. as by 
reſolution, ver, £he ſaid Letters it mozeat large appeareth. Theſo Letters wers openly read 

Ioriefcco. in © At the Conncell Table,and well appzoved by the whole Councell,anv theLo2ds 

$caccar. compot. commanded the ſame to be kept in the Councell Chef to be a direction foz them 

Joh: Marci, to anſwer ſnitogs in theſe caſes. | 

| But thz@ judgements in the Ercþequer have ben cited foz pzoof , that 
the King hath power to ſet impoſitions upon Þerchandizes gxpozted and in 
ed, 

Paſch. x Eliz.in m_ A judgement given in the Erchequer in an info:mation againft Germane 

Scacc. ex parte Cjo1! foz 40. $. (et by Nucen upen every Tan of wine of the growth of 

Remem.Regis. x: ance to be bzought into the Kealm, ut the caſe there was this,the Attour- 
ney generall infozmed, that where King "uw andNurcen Mary by their P2o- 
clamation, 3o Marth, in the 4. and 5, years of thetr reign, did will and ffraitly 


command, that no wines of the growth of France ſhould be bzought into this 


4 


Realm, 


—— —_— — — ——— ——_ I 
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Realm, without ſpeciall licence of the ſaid King and Nucn, under pain of 
fozfeiture of ſuchWine to the King andNucen, Cumque ctiam di&* nuper Rex 
& Regina de adviſamento Concilit ſui ad tunc ordinayer' & decreverunt,quod quz- 
libet perſona quz in'hoc Regnum Anglizinduceret;hujuſmodi yina contra formam 
proclamationis przdi&t', ſolyeret pro Frokiber dolio hujuſmodi yini 40s. yocat.im- 
&c. and that German Ciol, againſt the fozm and effec of the ſaid P20- 
clamation, had bzought into the Realm.338, funnes of Wines of he my 
of Franee,and had not-paid-4os, foz each and every funne:; the fon | 
pleaded; a4icence fromthe ſaid King and Nun, dated; the .9. of Decemb.. 
anno 1, &.2, fb b2ing info the Realm 1500, funnes of, wine of the growth of 
France, in ffrangers bottoms, with a non'obſtarire of 'amp Law, Statute, o2 
P2oclamation- made oz fo be: made to the- contrary, -whereupen the demurrer 


'Jn this Recozd theſe things are fo be obſerved, x, That a P2oclamation p20- 
hibiting inipoztation of wines upon pain of fozfeiture was'againff Law ; fox 
it appeareth not that any war was betwen the Realms, , 2, Zhe P2oclainas 
tion was made'of purpoſe to ſef an impoſition, foz the 40s. is impoſed upon 
themonly, andupon-ſtch-as ſhould b2ing in W ines againft the ſaid Pzoclama- 
tion, ſo as the-Pzoclamation. was the ground of this infozmation. 3. The 
King and Nueen by advice of their Councell did ozder and decree, 4c, and 
ſheweth not how oz by what means this. o2der and decree was made : the plead- 
ing of ſuch a fozmer licence ſo inſufficiently, ſheweth that it was by agreement 
and conſent, | : 
2, The executozs of Cuſfomer Smith were charged in a ſpeciall infozmation- Vich.38 & 39 
fo2 receiving an. impoſition of 111.5, 111i. d, ſet by Nugen Elizabech, under her — SEacearioy 
pzivy lignet,. upon every hundzed weight of allome made within the domini- *** #'® 
ons of the Pope, and judgement in the Crchequer was given againſt them: the 
reaſon of this judgement was, foz that Cuſtomer Smith received the ſame as 
due to the Queen, andthe iſſue was joined, quod przdi&i executores non rene- 
_ ad compurum , &c, and the validity of the impoſition was. never que- 
loned. 

3- Ajudgement was given in the Exchequer, foz an impoſition ſet upon In —— 
Currants, but the common opinion was,that that judgement was againfſtlaw, ,* Jacob. Rot. bs 
" diders orpoeCe acts of Parliament ; and ſo by that which hath been: ſaid it - inform, vc 

mani Pp appear. | ohn Bate de 
- Toconclude- this point with two of the maximes of the Common law, x. Le E2290n mercar. 
common ley ad tielment admeaſure les prerogatiyes le Roy, que ilz ne tolleronc, ne wy bg + ra 46 
prejudiceront le inheritance daſcun, the Common law hath ſo admeaſured the 6c, _ 
pzerogatives of the King, that they hould not take away noz pzejudice the in- Feorreſc.,(#pe. . - 
heritance of any : and the belf inheritance that the Subject hath is the Law of Y | 
the Realm. - 2. Nihil cam proprium eſt imperii, quam legibus yivere. | 

Upon this Chapter, as by the ſaid particulars may appear, this concluſton is ,x,,..,, c. 
neceſſarily gathered, that all Ponopolies concerning trade and traffique- are c.:. 25 £3. c.z. 
againft the liberty and freedome declared- and granted by this great Charter; 2 R- 2. c. :. 
and againſt divers other Ads of Parliament, which-are gmad commentaries ** + 2-<p: 7 
uponthis Chapter. 4b"  — 
- Le point del-conge del demurrer des merchants aliens eſt iſfiot interpretable, que dis CE $. 5: 
ceo ne ſoit 1n prejudice des yilles, ne des merchants dangleterre; 8 il ſoient ſereme- 4 E 4. © 15. 
ments al Roy & plevyes filz demurront pluis que 40 jours, ' .. 5H. 4-c.9. 

Foz the well intreating and o2dering of Perchant rangers and denizons, *? **- 5: =?- 3- 
and foz * due imployment of their mony upon the native commodities of this Hh. R—_— 
Realm, many Statutes have h&@n made ſince this. great Charter, andhave * $e: hereafter the 
ben excellently expoundediin the reign of Queen Elizabeth : but that matter expoſition upon 
belongs not to this place.. the Statures of 


imployments, 


CAP. 


Mayna ( harta. Cap. 3t. 


CAP. XXX. 


[ quis tenutritdealiquaEfſcacta, ficutde honore Walling 

ford, Notting. Bolon. & de aliis eſcactis que ſunt in 
manti noftra , & ſint Baroniz, & obicric hares cjus, non det 
aliud releyium, nec facict nobis aliud fervitium, quam face- 
ret Baroni, fi Baronia efſet in manu Baronis , & nos cedern 
modo eam tenebimus quo Baro cam tenuit. Nec nos oc- 
caſione talis Baroniz veleſcaetz habebimus aliquam eſcac- 
tar, vel cuſtodiam aliquorum noftrorum hominum, nift de 
nobis alibi tenuerit in capite ille qui tenuit Baroniam vel 
eſcattam illam. 


Wy this Chapter it is declared andenacted, that if any man hold of any eſs 
cheat, as of any honour, 03 of other eſtheats which are 1Baronies, and were in 
the Kings hands , Firlt, if he die, his heir being of full age, his hefr Hall givs 
no other relief to the King then he did to the Baron. 2. No2 do none other 
ſervice to the King then he ould have done tothe Baron. 3. That the King 
hall hold the Honour dz Baronie as the Baron held if, that is, of ſuch 
in ſach manner and fozme, as the 15aron held it. 4. The King Hall not have 
by occaſion ofany Barony 02 eſcheat, any eſcheat but of lands holven of ſuch 
Warony. 5, Noz any wardſhip of any other lands then are holden by Knights 
ſervice of ſuch Barony, unleſſe he helvof the Barony, held alſo of the 
King by Knights ſervice in capite, 

All this is m&rly boclaratozy of the Common law : and here it appeareth 
that he that holveth of the King, muſt hold of the perſon ofthe King, anv not of 

4.36 any honv2, Baruny, Pazingz oz ſeigmiazy: andit appeareth farther in our deoks, 
Set the kf pert that he that holveth of the King in cþ{vf, malt not enly hold of the perſon of 
ry -—___ ? the King, but the tenure muſt be created dy the King, 02 ſome one of the pv» 
47 E« Þ 21, cenitdzs $2 pzedereſſdzs Kings of fhis Realm, to defend his perſon and 
F. N, B. 5. Trown, otherwiſe he tall have nv pzerogative by reaſonof it, fo2 no pzeroga- 
tive can be annexed to tenure created by a Dubject. Note,here is not named 
the hohonr of Lanc. Which was an metent honoar ever fince the conqueſt, 
which E.z. raiſedtoa County Palatine, as (n the 4. part ofthe Infticutes, cap, 
Duch, bf Lancaſter, appearteth. D&@ 28 H. 6,1 1. per tours les puſtices, x E.6.Bro, 

erav. 53. Stamford Pretog, 29. b. 


LA Ev + . © De aliisefcheatis.] ome queftion 


Foz ſome have (ab that theſe wozns are tobe 
where the Lozd dieth 


ben made of theſe wozds. 
ſtcod of common ofchents,os 


this caſe the land ſo fozfeited was no part of the honour, as it ſhould have ben 
ifit had come to the King as a common eſcheat ; foz it cometh to the King by 
reaſon of his Perſon and Crown, and therefoze if he grant it over, ec. the 


"—— 
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Cap.32, Magna ( harta. 6x 
Patent ſhall hold it of the King in chief, and not ofthe honour, And all this 
is to be agreed, but yet the tenants that held befoze of the honour by Knights 
ſervice, cannot hold of the King in chief. r, Foz that they hold not of the 
perſon of the King, but of the Yonour, 2. Becauſe the tenure was not 
created by the King, o2 any of his pzogenitozs, as hath been ſaid, 
And ſo doth Bra&on, who wzote ſon after the Statute, expound this great p.,,a 1. .. @. 
Charter to ertend to fozfeiture of Baronies foz treaſon, as of the Pozmans. &7. b.zo H.8. we- 
Andyet to make an end of all ambiguities and queſtions, the Statute of nures. Br. 44. 
x E. 6. was made, which is, as the wozds be,a plain declaration and reſolution 22 = 8. Ty 
of the Common Law : Likewiſe the ®tatute of x E. 3, which p;ovideth, that 7-450 
where the land that is holden of the King,as of an honour, is aliened without li- ; +. 5, cap. 4. 
cence,no man ſhall be thereby grieved,is alſo a declaration of the Common law, « E. 3. cp. 3. 
Wy this Chapter it appeareth, that a ſubject may have an honour, See the 1. part of 


the Inſticures, 
{cR. x, 


__— 


CAP. XXXII 


Ullus liber homo det de cztero amplius alicui, vel ven- +,.,.+.; comm 
dat [alicui].de terra ſua, quam ur de re{iduoterrz ſux Rg Nor. & 
Derb, a declars- 


poſlic ſufficienter fieri domino feodi ſervitium ci debitum, tion made of his 


quod pertinet ad feodum illud. BraQ. Lt. Britton 


fol.88, Flera 1.3, 


2. Firlt it is to be ſen, what the Common law was befoze this Statute, yy ED: 
£ Jl What is w2zought by this Statute , where the lands are holden of the ©6umicr de 
ng- Norm.cap. 116, 
+ ".—"m this Statute hath pzovided in caſe where lands are holden of ;, 11, 7. cc. 
a  Yag 
Wefoze this Statute, in caſe where the tenure was of a common perſon, the 
tenant might have made a feoffment of a parcell of his tenancy to hold of him, 
fo2 the ſeigniozy remained intire as it was, and the Lozd might diſtrein in the 
tenancy paravaile fo his rent and ſervice ; but at the Common law he could Ar 
not have given a part of his tenancy to be holden of the Lozd, foz the tenant by * %- *, ON 
this Act couldnot divide the ſeigniozy of the Lozd which was intire, foz at the 5 ag p. z7. 
beginning the Lozd reſerved his ſeigniozy out of the whole tenancy, and might 20 E. z. ayowry, 
diſtrein in every part thereof foz his ſeigniozy, but if the tenant might have Ro--Parl.29 E. 3. 
made a feoffment of part to holdof the Lozd, then had he ſecluded the Lozd of pR_ this 
his liberty to diſtrein fo2 the whote ſeigniozy in every part thereof, £34 E. , = 5.See 
At the Common law the tenant might have made a feoffment of the whole the Star.of W.3. 
tenancy to be holden of the Lozd, foz that was no pzejudice at all to the Lozd. de quiaemprores 


* But in theKings caſe it was doubted, whether his tenant might have given 77: — - 


pice,be it by Knights ſervice,oz in ſocage in Capice,andaliened without licence, {27.5 Notrff, 
| 6 there 
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there groweth, as hath been (aid, to the King a ne, Fo by the Caanmonu lay 
if was againft the nature and purity of a fee Emple, foz the tenant fo be ce, 
Erained from alienation. | | 
But ſome did hold, that upon this Act the laud ſoaticued Without licence 
was fozfeit to the King, by reaſon of theſe Wo2ds, aullus liber kamo der, 8c. any 
others did hold the contrary, that upon theſe mozds the land nas not fopfeitey, 
but that it Hould be ſeiſed in the name of a diſtrefle, and a fine to be paid fo the 
treſpalſe, which J take fo be the better opinion. Audthe reaſon Why aur backs 
ſpeak that no fine was due befsze 26 H. 3. is, ſoz that about that year H, 9. be- 
ing of full age (as hath been (aid) vid eſtabliſh and conSrine this greatCharter, 
but in truth «© was in 21 H, 3. as by the Charter it ſelf appeareth. 
2 E. 3.c.12. See Wut this queſtion depended about the (pace of x00. years, Ec and was not 
the Searute of yetermined untill the Ktatute made in x E, 3, whereby it is enacted, that the 
Srrarure. abiCap, Bing ſhall not hold them as fozfeit in ſuch caſe, but that of lands ſo alieney 
Hil. 2 E.>.coram there hall be from thencefozth a reaſonable fine taken in the Chancery by due 
Rege, Wilte. pzoceſs:which Act was but an expoſition of this Chapter of Magna Charta as tg 
Przrog.Regis c.6. lands holden of the King ia Copice aliened without licence, and extendeth to 
<< 3. 275 lands holden of the King by grand Serjantie aliened without licence, 
low. 26. To the 3. the great doubt upon this Ac was, that inaſmuch as this A 
Br. Alienation Was a p2ohibition generall, and impoſed nopain oz pevalty, what pain the tp- 
ſans licence 34. Aant 92 his feof ould incurre ifhe did the contrary; and by the common & 
9-43 Eliz.1.2- pinion tþis Ac was thus interpzeted; That a temazil of 8 commen perioy 
| Og did alien parcell contrary to this Act, the f himſelf during his lifs ſhoujd 
* notavoidit, quia nemo contra faftum ſuum proprium yenire poteft, but that his 
heir after his deceaſe might avoid it by the intendment of this Ac, to the end 
that men Gould not purchaſe ſuch parcell, ſoz fear of loſing the (ame after the 
death of the feoffo2 : but if the heir apparent had joyned with his anceſtoz in 
the feoffment, oz after had confirmed it, and thereby had given his aſſent there- 
unto, he 02 his heirs ould never have avoided it, whether he ſurvivedhis Fa- 
thero2no; and if the heir entredupon this Statute , the alienc of part night 
plead that the ſervice whereby the land was holden might be ſufictently vong 
of the reſidue, and thereupon iſſue might be taken. And I have ſ@n divers 
ſuch Pzecedents betwe@n this Ac of Magna Chorts and18E. x. 


18 E, 1,de quia came the Statute of 18 E. 1, which enadeth, quod de c#tero liceat uni- 
ewptores terrs+ cuiq; libero homini terra ſuas, ſeu tenemca ſus, ſeu parte inde ad yoluntatem ſuam 
_ yendere, ita tamen quod feoffarus teneat terram illam ſeu tenementum illud de ca- 


pitali Domini per eadem ſeryitia & conſuetudines per quz feoffator ſuus illa prius 
de eo tenuit; & &< partem aliquam earundem terrarum ſeu tenementorum alicui yen- 
diderit, feoffarus 1lle partem illam immediace teneat de Domino. 

Pany excellent things are enacted by this Þtatute, and all the doubts upon 
this Chapter of Magna Charca were cleared, both Statutes having both one 
end, that is to ſay, fo2 the upholding and p2eſervation of the tenures where- 
by the _ were holden ; this Ac of 13 E, x, being enacted adinſtantiam mag- 
natum . 

1. Firft this Statute of18 E. r, doth begin With a de c#ters liceat, 
p2oveth that befoze it was not lawfull ts alien part unlefle ſufficient were left; 
and this appzoveth the afozeſaid common ton, that in that caſe he het 
might enter, otherwiſe this Chapter of Magna Charta had been in vain, and 
this de cztero liceat had not needed. | 

2+ That by this Statute of 18 E. x. the p2ohibition and penaly by this 
Chapter of Magna Charta, to avoid the fate of the feoff&, is taken away ; de 
y .. carero liceat, Kc. 

3- The point afozeſaid of the Common law, that the tenant conld not alien 
parcell to hold of the Lo2d, is by this Ad of 18 E. 1, altered. 

4+ Another point of the Common law is by this Act altered, that whereby 
the Common law he hath aliened parcell to hold of himſelf, this is taken s- 
way, and the aliene Gall hold of the L 2d pro pacticuls, _ : 

| . $. e 


C ap. 32. 

5+ Where the Tenant hadliberty and election by the common Law to make 
a feoffment of the whole, to holdeither of himſelf o2 of the Lozd, now this li- 
berty andelection 1s taken away, foz by this Ac the Land mult be immediately 
holden of the Lo2d. 

6. That the King is bound by-this Act, andft 
that the King cannot charge the feoffee of part 
lieth a Writ De onerando pro rata portione, But the King may grant Lands to 
hold of himfelf, foz he ts not reſtrained by this Ac,foz hereby no man is reftraj- 


Magna (hatta. 


5 ” 


ned but he which holds over of ſome Lo2d, and the King holdeth of none. 


But then here riſeth a queſtion, Jf by this Chapter of Magna Charta, a fine 
fo2 alienation accrued to the King npon an alienation of the Kings Tenant in 
Capite, now this reſtraint (as hath been ſaid ) being taken away, how 
can that pzerogative ſtand when the foundation whereupon it 4s built 


fatleth 


- But hereunto it is anſwered. 1. The reſtraint of Magna Charta, ſecundum 
quid , as to the avoidance of the late of the ſeoffee by the heir, is taken away, 
as hath been ſaid, but not kimpliciter ; fo2 in reſpec of the King the fine foz alie- 
nation remains due,and herewithagreeth conſtant and continual uſage, 2.The 
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his appeareth by the Regiſter, Regiftr. 268, 
with the entire Rent, but there F- N-B. 234. 


Dfatuteof x E, 3, enadeth, Que deſormes detielz tecres & tenements alien ſoit 17 E.2,ca. 9: 


reaſonable fine priſe in le Chauncery : and though it ſaith (deſormes) from hence 2 E. 3. ubi ſupra. 


fozth, that was not, that any fine was due befoze, but, as-hath been ſatd,to take 
away the queffion of the fozfeiture. 


. After this Ac out of the Dffice of the Remembrancer of the Exchequer, 


Writs of Quo ticulo ingreſſus eſt, to help the King to his reaſonable fine, iNued 


out of the Exchequer, to know how the feoffz came to the whole, oz part of the 
Land,and of what eſtate;whereupon the feoffee was dzjven to plead,to his great 
charge and trouble: and therefoze upon conference had with the Kings Dfficers 
and the Judges, it was o2dained, that ſeing the Kings Tenant could not alien 


without licence, fo2 if he did, he ſhould pay a fine, that foz a licence to be obtai- 


ned the King ſhould have the third part of the value of the Land, which was hol- 
den reaſonable, and the feoffe ſhould pay the ſame,becauſe his Land was other-* 


wiſe to be charged, and he rid of the trouble and charge hy the Writ of Quo ti- 
tulo ingrefſus eſt ; and if the alienation was without licence, then a reaſonable 
fine by the @tatute was to be paid by the alienc&, which they reſolved to be one 
years value,swhich ever flnce conſtantly and continually. hath ben obſer 


and paid. 


# 


This fine was fo be 


paid by the alience,”as hath ben ſaid, 02 by thoſe that 
claimed by oz under him; and if the fine be not paid,the Land ſhall be ſeiſedinto 
the Kings hands ; and the infent of a Parliament is alwaies intended juſt and 
reaſonable; and therefoze if a diſſeiſoz of Lands in Capice make an alienation 
without licence,and the difleifee enter, the Land ſhall not be ſeiſed fo the fine, 
fo2 the difſeiſce'is tn by a title befoze the alienation, and ſo in other like caſes, 
If he in the reverſion levy a fine of Lands holden in Capice without licence, 


befoze the alienation , but yet in a Quid jucis.clamar the leſſee ſhall not be com- 
pelled to atto2n,becauſe theCourt wil not (uffer a pzejudice to the King in like 
manner as ifthe reverſion had been altened in Mortmain Without the Kings 


licence. - 


"T? 


J have beewthe longer-in explaining this Chapter, becauſe it ſemed (0 ob- 


ſcure toſome Readers in 
explanation. 


fozmer times. that -they paſſed. it over without any 


the leſ& fo2 life ſhall not be charged with the fine, , becauſe that eſtate was = -7 


3, 
3. 


* 


6. 
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CAP. XXY11|L. 


FA Manes Patroni Abbatiarum , qui habent Chartas Re- 
CKe Angliz de advocatione, vel antiquamtenuram . 
yel poſſeſsionem, habeant carum cuſtodiam cum [| vacaye- 
rint] ficut habere debent, ficur ſuperius declaratum eft, 


Cap. 5. 


Mirror ca. 5, $ 2, , This Þfafute is intended where thePatron 02 Founder of Abbeys oz Pzio- 
F. N.B. 34 Ties by ſpeciall reſervation, tenure oz cuſtome, ought to have the cuſtovy of the 
068.4. 34 Zempozalties of the ſame during the vacation, as many Patrons and Foun- 
357 bers intimes paſf had. But if the King be Founder, he ought to have the 
5oAlp.6s, M[empozalties during the Uacation of common Right by his Pzerogative, 
44 E. 3. 24. If the King and a common perſon joyn ina foundation, the King is the 
Founder, becauſe it is an entire thing. E 3 
If a common perſon found an Abbey 02 Pziozy with poſſeſſions of ſmall 
valne,and the King after endow it with great poſſeſſions, yet the common per- 
ſvn is Founder. Jf a common perſon found a Thauntery, and after the King 
franflate it and makeit a Ponaſtery, and endow it with poſſeſſions, yet the 
common perſon is in Law the Founder, becauſe he gate the firlt living; if 
the tranflation be from regular to ſecular, yel e contra. 
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CAP. XXXIY. 
No capiatur aut impriſonetur propter appellum fo- 


mine demortealterius quam viri ſui. 


See the firſt pare Fo this wazd Appeal, ſ> the firlt part of the Indices, At the Common 
ET Law befoze this @tatnte, a woman as wrll as a man might have had an appeal 
Glanvib.cs.c.;, If eath of any of her anceftqzs ; andtherefoze thefonof a woman Hall at this 
Ds Cor#-53' day have an appeal, if ho be heir at he'death of the anceſtoz, faz the ſonis not 
17 E4.4.20 4.6. diſabled, beet the mothor 9noly, foz the Dtatuteſaith, Proprer appellum farmins, 
43. Standf, Pl, Vide moze of this'in the firÞ® part of the Inftiruves. Bf 
Goo ne I I nana 
En hrer porerit appe e; and | z D{iitrcan, 

Brit.fo.s 5.Fler.l.x 5, fo p_ 

See laſts. BY inter brachix in theſe ancient Authozs is underſtod the wife, which 
rues, £8.24 the deadhad lawfully i — TR fox hemmuſt be his wife both of 

uDl : 
Mirror ca. F. x — SEW iy foz in ana » Unques avcouple in boiall Macrinwony, is 


Pe 4. A woman at this day may have an appeal of robbery,xc. fo the is not reſtrai- 
28 E.3.91, ned thereof. 


3 E.z.Coron-257. Mhis Writ of appeal of the death of her husband is annered to her UW1idow- 
20 H.6. 46. had, asher Nuarentine is. 
- Yfthe wife of tho dead marryagain, her appeal is gone,albeit the ſecond huſ- 
band die within the year ; foz ſhe muſt befoze any appeal b2ought, yy 
ni 
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Cap.35. Magna Charta. 69 
fxmins viri ſui, upon whole death the bzings the appeal; 
* if the bzing the appeal during her Widowheod, andtake hasband, the 11 H. 4. 46. 
appeal ſhall abate, and is gone foz ever. 
S9 likewiſe, if in her appeal the hath judgement of death againſt the De- 
fendant, if after ſhe take husband, the can never have erecution of death a- 
inft him. | 
0 bat the husband be attainted of high Treaſon, o2 felony,yet if he be lain, 35 H.6. 6z- 
his wife ſhall have an appeal, fo2 notwithſkfanding the attainder, he was vir 
ſuus : but the heir cannot have an appeal, foz the bldis cozrupted between 
them. 


q Appellum fominz.) An hermaphzodite, if the male ſer be p2edo- 
minant, 1h.1ll have an appeal of death as heir; but if the female ſer doth erced 
the other, no appeal doth lie foz her as heir. 


C AF. EF. 


Ullus Comitatus de cztero teneatur niſt de menſe in 

menſem, & ubi major terminus efle ſolebat, major ſir. 
Vide 2 Ed. 6. cap. 25. Nec aliquis Vicecomes vel balivus 
ſuus faciat Turnum ſuumper hundreduni, nifi bis in anno, 
& non niſin locodebito & conſueto,viz. ſemel poſt Paſch*, 
& iterum poſt feltum S. Michaelis, & Viſus francipleg” 
tunc fiat ad illumTerminum Santi Michaelis fine occafione. 
Ita ſcilicerquod quiliber habear liberrates ſuas quas habuir, 
vel habere conſucvit, tempore Regis Henrici avi noſtri, yel 
quas poſtea perquiſivit. Fiat autem viſus de frankpleg' ſic 
videlicer, quod pax noftra teneatur, & quod Tithinga tenea- 
rur integra ficut efle conſuevit, & quod Vicecomes non 
quzrat occaſiones, & contentus fic de eo quod Vicecomes 
habere conſuevit de viſu ſuo faciendo tempore H. Reg. avi 
noſtri. Vide Marlb. cap. 10. 


qU : Comitatus. ] Qued modo yocatur Comicatus, olim apud Britones Inter leges R.Ed, 
«2 nw Romanorum In Regno iſto Britanniz yocabatur Conſularus ; & qui 1a9Þ-335- 3. b, 
0 yocantur Vicecomites, tunc temporis Vice-conſules yocabantur : ille yero di- 1 1699 Cone 
cebatur Vice-conſul, qui Conſule abſence ipſius yices ſupplebatin Juris foro, 
Curia Comitatus,in ®aron, &cypexemove, i. Comiratus conventus. 12H.7.18. 
Ejus duo ſunt genera, Spopun alcerum lrodac le Countie Court, alteruim le Lamb. 35. 
Tourn del Vifcouar » olim alkmote , vulgo avncupacurs ſp as many times Britton CA. 27, , 
Turn* Vicecomitis is erp2elfed under the name of Curia Comitatus, becauſe it ** 3537: 
extended thzough the whole County : and therefoze in the red Bok of the Ex- 15 libro rubro, 
chequer, amongſt the Laws of King H.1.cap, 8, De genoralibus placicis Comita- in Scaccarioy ca. 8 
tm, tt 1s thns contained, yiz, 
Sicut antiqua fuerat inſticurione formatum,ſalucari Regis imperio yera eſt recor- 


datione 
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*;, Turnorum datione firmatum » generalia * Comitatuum placira certis locis & yicibvs, & defi. 
placitp nico tempore, per ſingulas anni provincias conveniredebere, nec ullis ultra fatigatio- 
nibus agirari, nif propria Regis neceſſitas yel commune Regni commodum ſxpius 

adjiciant. Interfint autem Epiſcopi, Comites, Vicedomia, Vicarii, Cenenarii, Al. 

dermanni, PrzfeRti, Prepoti, Barones, Vavaflores, Tingrevii, & czteri terrarum 

Domini, diligenter intendentes ne malorum impunitas, aur grayionum pravitas, yel 


judicum ſubyerho ſolita miſeros laceratione confiniant. Agantur itaque primo,” 


Regis placita, debita verz Chrilllanitatis juraz ſecundo, Regis placita, poſtremo, cauſz kingulo. 
i. The Pleas of Tum, &c. debet enim Shcryſmote.( i. the Syeriffs Tourn ) bis ; Hundreda & 
the Crown hol-  Wapentachia, (i, the County Courts) duodecies'in anno congregari, | 
den in the She- And truly did H,r, ſay, Sicur antiqua fuerat inſtiturione formatum : Foz theſe 
riffes Tournallo.  ©gurts of the Tourn, and of the County, and of the Let o2 view of frank 
pledge, mentioned hereafter in this Chapter, were very ancient.: foz of the 
Zourn you ſhall read amongſt the Laws of King Edw. Staturum eſt quod ibi 
Lamb. fol. x35. ( cilicet apud le folkmote ) debent populi omnes, &c, convenire, & ſe fide & ſa- 
The oath of Al= cramento non fraRo ibl in unum & fimul confederare, &c, ad defendendum Reg- 
legeance in the num, &c, una cum Domino ſuo Rege, & terras ſuas, & honores illius omni fideli- 
Tourn or Leet. 1are cum eoſeryare, & quodilli, ur Domino ſuo Regi,intra & extra Regnum univer- 
ſum Britanniz fideles efle yelint, &c. Hanc legem 1ovenit Arthurus (qui quondam 
fuic inclyriflimus Rex Britonum)) & ua conſolidavit & confederavit Regnum 
Britanniz univerſum ſemper in unum : hujas legis authoritate expulic Arthurus 
przdiQus Saracenos & inimicos a Regno ; lex enum iſta diu ſopita fuir, donec Ed. 
garus Rex Anglorum, qui fuit avus Edwardi Regis, illam excitzvir, & erexic in ly 
cem, & per totum Regnum firmiter obſervari przcepir: & hujus legis authoticate 
Rex Ertheldred ſubito uno & eodem die per univerſum Regaum Danos oc- 
cidit, | 

By the Laws of King Edward, befoze the Conqueſt the firſt, which cucs 
ceded King _ it is thus enadged : 4 | 
Przpoſirus quiſque, i. Vicecomes, Saxonice Gerefa, Anglice Sheriff, ad quartam 
_— Jntat—m— frequentem popuh concionem celebrato, cuique Jus Geieg XQuas 
cap,11. fol.5z, bile, liteſque fingulas cum dies conditi adveniaot dirimits, : 
- Yereby it appeareth that Common Pleas betwen party and party were hol- 
den in the County Court every month, which agreth with Magna Charta, and 
other Statutes and continuall uſage to this day, | | 
Inter leges Edgari - Andamongſt the Laws of King Edgar it is thus concerning the Sheriffs 
Regisca.5. fo.80. Aonrn p20vided : [x | 
Celeberrimus ex omni Satrapia bis quotannis conyentus agiror, cui quidem illius 
Dicecefis Epiſcopus & Senator ithterſunto, quorum alter jura Divina, alter humang, 
populum edocero ; Which alſo agreeth with Magna Charta, and other Statutes 
and continuall uſage. y i) 
By that which hath been ſaid, it appeareth that the Law made by King H.1x., 
was (after the great heat of the Conqueſt was paſt) but a reſtitution of the an 
cient Lawof England : And fozaſmuch as the Biſhop with the Sheriff did ao 
in Circuit twice every year, by every hundzed within the County (which alſ 
appeareth by this Chapter of Magna Charta in theſe wo2ds, Turnum ſuum per 
hundreda, &c.) it was called Tour oz Zourn, which fignifieth a circuit 0 
BrJþ 22+ .*9- perambulation, | | 

Modebe, co 74%  Nowlet us peruſe the ſeverall bzanches of this Chapter. 


H.6.L . . j F 
EN. 8.369. © Nullus Comitatus de cztero tencatur nifi de menſe 
in menſem, & ubi major terminus effe ſolebat, major fic.) 

Y This (as hath been ſaid) is an affirmanceof the Common Law and-Cu 

ſtome of the Realm. | 


T Comitatus.] Yere Comicacus is taken in the common ſenſe foz the 


County Court. 
That 


aa a ww. © cc<< ..  -. 
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Cap.35- Aayna Charts. Tr 
That the Kealim was tivined wto Counties lang koſaze the reign & 
King Aluced, yiz. in the time of the ancient Wzitons ; ſ{ the firf® part of the 

Inſticutes, SeR, 248, 


Ec ubi major terminus, &c, ] This 6 altered by the fatatute = 5. 6. cop.25; 
of 2 E. 6, whereby it us pzovided that mo County Conrt ſhell be longer zeſerred, 

but one month from Court toCourt, and ſs the ſaid Court ſhail be kept every 

mouth, and none otherwiſe. | 

3 By which Act _ CO ERRERY time of the keping 

there is to be accounted 23. daies tothe legall manth in this caſe, and 
nof acco;ding tothe month of the Kalender. 


q Nec aliquis Vicecomes, vel balivus ſuus, faciat Tur- 
num ſuum per Hundredum, niſi bis in anno, & non niſi 
in loco debito & conſueto, viz. ſemel poſt Paſch, & iterum 


| feſtum S, Michaelis. ] where this bzauch ſaith, Seme! poſt Paſa, ,, x.,.a..;, 

c. the Statute of 31 E, 3. explaineth it, viz. one time mouth 

after Eaſter, and another time within the month aftsr $, Michael; and if they 

hold them in any other manner,then they ſhould loſe their Tourn for that time, 38 H. 6. fok 7; 

which is as much as to ſay, the Conrt ſo holden foz that time ſhall be utterly A ; . 

bsid, and the Sheriff ſhall loſe the pzofits thereof. pl. Cor.84. 
42E. 3. 4,%5. 


< Niſtin lococonſucto.] This remaineth to this day. 
Dier 4 & 5 Phil, 


T Per hundreda.] pow Hundzens and the Courts of the Yundzeds & Mar. x53. 
firff came, ſ hereafter in this Chapter. | 


7 Er Viſus franciplegii tunc fiat ad illum Terminum 


San&ti Michaelis, &c.] 3t yath appeared befoze, that of ancient time 

the Sherif had two great Courts, viz. the Taurn, and the County Court : 
Aﬀterwards foz the eaſe of the people, and ſpecially of the , that 

each of them might the better follow their buſineſe in their ſeverall degrees, 

this Court here ſpoken of, viz, view of frankplevge, ozLe&t, was by the King 

divided and derived from the Tourn, who granted to the Lozds to have the 

view of the Tenants and Reſlants within their Pannozs, ec. ſoas the Te- ,, 1.1. 4: 
nants and Reſiants thoruld have the ſame Juffice, that they had befoze in the 13 H.4.9:lib.rs, 
Tonrn, done unto them at their own dozes without any charge oz loſſe of ting; fo. 4 5. Godireyes 
and fo2 that cauſe came the duty in many Leets to the Lo2d De certo Lee, #* 

fowards the charge of obtaining the grant of the ſaid Leet. 

So likewiſe, and foz the ſame reaſon, were 2eds and Yundzed Courfs 
dividedand derived from the County Courts, and this the King might do, fo; 
the Tonrn and Leet both are the Kings Courts of Recozd, And as the King 
may grant a man fo have power Tenere placica Within a certain pzecin, 4c- 
befaze certain Judges, and in a manner exempt it from the jariſbigian of his 
higher Courts of Juſfice, ſo might he do in caſe of the Tourn aud Yuudzed 
Courts : ſo as the Courts and Judges may be , but the Laws and 
Cuſtomes whereby the Courts p2oceed cannot be altered, And as the Coun- 

'y Court and Pundzed Court are of one Juriſdiction, ſo the Tourn and Leet : 
bealfo of — ſame juriſdiction ; foz Dezivativa poteſtas cit ejuſdem juiiſ- Regu/a, 
is curry pri Va, 

The ftyle of the Tourn is Curia franc, plegii Domini Regis tent apud L. co- 41 H 6. Lee: x3. 
am Vicecomice in Turno {uo tali die, 8c, And thareſoze in ame Boks if is called 3 H. 7. cr. 
Yeetof the Tourn. And therefoze where the Sheriff ſtyled his Court, 6 H,7.2.8 H.z.1, 

urfi Vicecom'tent tali die apud L,&c.it was reſolved that it was m—_— 


LINMI 
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Mirror ca.2.$ 16, that this wo2v Mourn is but the petambulation of the Sheriff, but by the right 
yle-of the Mourn,it appeareth that the Zourn and L ef hate tut one ftyle,and 
the ſame juriſdiction, - 9K RT 
x8 H.6. abbr. by But fo2 want of the knowledge of antiquity if was obiter, in 28 H,6. denied 
F.L&& d-: that the -Tourn and'theLeet were-ofone juriſdiction, and twoinffances are 
there put: viz. that the L&t hath conuſance of bzead and ale, that is,of the aCſiſe 
of bzead and ale, and:the Tourn hath not conuſance thereof; and the other is, 
that in the Let they have authozity de preſenter ceux queux neſont lies,abzidged 
by Fitzh, a preſenter ceux ue ne ſont miſes in ledecenmarie, 

To the firſt it is clear, That the bzeach of the aiſe of bzead and Ale is pze- 
ſentable in the Tourn as a common nuſance, and therewith agreth conffant 
and continuall experience, and reaſon p:oveth that the derivative cannot have 

4 E. 4. 3T conuſance of that which the pzimitive had not, unleſle it be given by ſome Ac 
2; Parliament; andherewith agreeth the fiyle of the Lourn, andthe authozi, 
28 H.8.Dicr 13.b fy of later Wks, jc. A 

As to the ſecond, it is ill repoztedin the Bok it ſelf ; but if if be intended ag 


Ficzh, ab2idgeth it, then it is clear that in the Tourn they that be not put into - 


the decennary may be inquired of, foz,as hath been often ſaid, the ſtyle of the 
ng Tourn is, Curia viſus frankpleg' ; and the derivative cannot of common right 
bave moze then the pzimitive. | 
+). But both of the Tourn and the Leet this may be truly ſaid, 


Temppora mutantur., & nos mutamur inills; 


Paſch, .Y Jas. lib. 
ohbF leins  Quodque yera inſtitutio iftius curiz eyanult, & yeluc umbra cjuſdem adhuc rema- 
Cale, net : habemus quidem Senatusconſultum, ſed1n tabulis repofrum, & tanquam glz- 
; _ dium in yagina reconditum. 

alid1 2 But now let us return foour Magna Charta. 


Microrea.1.$17. © Et viſus defranc' plegio tunc fiat ad illum Terminum 


& Ca. 5. $2. "\ A: . 

5% Santi Michaclis, &c.] Jt is to be obſervedthat the pzecedent bzanch is 
6H.7.2,%3. That Vicecomes non faciat Turnum per hundredum nifi bis in anno, as hath been 
ſaid, viz, Semel poſt Paſch', & icerum poſt feſtum SanRi Michaelis, Zhis clauſe 
extendeth to the enquiry of felonies, common nuſances and other miſdeeds, the 
view of frankpledges, and fo all things inquirable in the Tourn. Now by this 
clauſe it is pzovided that the Article of the Tourn concerning the view of 
frankpledge, being here underſt@din a particular ſenſe, ſhall be dealt- withell 
by the Sheriff in his Zourn but once in the year,yiz.at the Zourn holden after 
Eaſter, and ſo it hath been fozmerly expounded: and therefoze it was well reſol/ 
30 oy 72+ ved in 24 H.8. that this clauſe of the Statute of Magna Charta is to be under 
FavevO "  TadoftheLeetof the Zourn, and not of other Leets; andſo without queſtion 
22 H. 6. 14. is the Law holden at this day, That he that claims a Leet by Charter, muſt 
$H. 7. 4. hold it at the ſame dates which are confainedin the Charter, and he that claims 
12 H, 7.15 it bypzeſcription, may claim to hold it once oz twice every year, at any ſuch 
pe? of 233, dates as ſhall upon reaſonable warning be appointed, if the uſage hath been ſo, 
_— ſo that it hath been kept at uncertain times ; oz elſe it ought to be kept at ſuch 
certain daies and times as by pzeſcription hath been certainly uſed. And the 
the nert wozds to this clauſe , Ira ſcilicet quod quilibert habeat libertates ſus 
quas habuit, &c, do explain the meaning of this Chapter, that it extended not ts 
the Leets of the Subjecs, but they ſhould have their liberties as befoze they hed; 
and this alſo appeareth by the concluſion of this Chapter, Er quod Vicecomez, 
&c, contentus fit de eo quod Vicecomes habere conſueyit de Vitu fuo faciendo: 
» ©0 as it mul be Viſus ſuus, the Sheriffs Uiew, which of neceity muſt be pat- 
cell of the Tonurn ; and it is ſaid in the Mirror, that this view of frankpledge 

(parcell of the Lourn) ſhould be made once every year, 


T Fiatautem Viſus de franc' pleg fic, &c. 7 pere it appes 
1,1 reth that the view of frankpledge ſhould have two ends, x, Quod pu 


noſtra 


17 
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noſtra teneatur, 2. Quod Tithinga teneatur integra, 

Foz the firſt, that the Kings peace might be kept ; the right inſtitution of 
the view of Franke pledge, and whereon the name came, is to be conſidered, 
which is as fooweth, | | 

Franci plegii, i, Liberi fidejuſlores, free ſureties 02 pledges ; and here it is ſaid 
fiat viſus de Francis plegits, ita ſcilicer quod pax noſtra teneatur , that is, let the 
view of pledges o2 ſureties fo free-men be made, ſo that our peace may be hol- 
den. Now the inffitufion hereof, foz the keeping of the Kings peace, was 
that every fr&e-man, at his age of i 2, years, ſhould in the Leef (if he were in a- 
ny) oz in the Tourn, (ifhe were not in any Lt) take the oath of alleageance 
to the King, and that pledges oz ſureties ſhould be found in manner hereafter 
expzefſed foz his truth tothe King and fo all his people, ozelſe to be kept in 
pziſon, This Franke pledge conſiſfed moſt commonly of ten houſholds, which 
the @arons called Theochung, in the Nozth parts they call them Tenmenrale, 
in other places of England Tithing, here in this chapter Trithings, i, Decem- 
rirale collegium ; whereof the malters of the nine families (who were bound ) 
were of the Darons called Freoborgh, Which in ſome places ts to this day called 
free Barrowe, i, Free ſurety, 02 Franke pledge, and the Baſter of the tenth houſ/ 
hold was by the Saron called by divers names, yiz. Theothungnion, to this day 
in the Weft called Tychingman, and Tihenheofod and Freoborher, i. Capitalis 
plegius, Chief pledge : and theſe ten maſters of families were boundone foz a- 
fiothers family,that each man of their ſeverall families ſhould and to the Law, 
02 if he were not fozth coming, that they ſhould anſwer fo2 the injury o2 offence 
by him committed ; De co autem qui tugam ceperic, diligenter inquirend'; { fueric 
ia franco plegio & decenna, tunc erit decenna 1a milericordia Coram Julticiariisno- 
ris, quia non haben ipſum malefaRorem ad retum, 

Yereby it appeareth,that the p2ecin of this frank pledge was called decenna, 
becauſe it conſiſted moſt commonly, as hath been ſaid, of fen houſholds, and e- 
very man of theſe ſeverall houſholds, foz whoin the pledge oz ſurety was taken, 
were called decennarii, becauſe every particular perſon in the Kingdome was of 
oe decenna 02 other; which names are continued as ſhadowes of antiquity to 
this day. Ordeine fuit ancientment, que nul ne demurraſt en le realme, fil ne fuir 
ea dizein & pleyye de frank homes,appent aux viſc' de viewer un fois per an' frank 
pledges & les plevys, &c. 

By the due execution of this Law, ſuch peace (whereof this chapter ſpeak- 
eth) was univerſally holden within this Realm, as no injuries, homicides, 
robberies, thefts, riots, tumults,o2 other offences were committed; ſoas a man 
with a white wand might ſafely have ridden befoze the Conqueſt with much 
mony about him, without any weapon,th2oughout England:and one ſaith truely, 
conjeura eſt, eaq; non leyis, haud ica multis Ratuiſle priſca tempora ſceleribus, 
quippe quibus rapinz, furto, czdi, plurimilq; aliis ſceleribus multz imponebantur 
pecuniariz, cum hiis hac noſtra rempeſtate nos omnibus merito capicis pxroam irro- 
gamus, &cs, 


- T Ecrquod cithinga teneatur integra.” Trichinga 02 Tichinga is 
Fpounded fo2 Theochinga, which ſignifieth the Frankpledge of ten houſholds,as 
hath been ſaid; and it is notably expounded by Flera, which there you may read 
«large: the ſenſe hereof is , quod Trithinga) five Theothinga, i, Decemyirale col- 
legium teneatur integrum, i. that no man be not within ſome decenna oz other, 
{0 as he may be bzought fozth to ſtand to right if he ſhall offend. Olim Trichinga 
hgnificabar tria vel quatuor hundreda, quod autem in trithinga definiri non pote- 
nt, ferebatur in ſcyram. 

What perſons ſhall come tothe Tourn and Lect, xc. and who be exempted, 
[e the @tatute of Marlebridge; and the ancient authozs, 


T Tempore Regis Henrici avi. ] Twice repeated in this Cha 
(er ; yid, befoze Cap. wx | pats 
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BraR.lib.3.f1 24. 
Int, l:ges Canuti 
fol. 108. 19. 

Int, 4-1 Edw. 
regis fol. 132. 
cap. de friboryis. 
BraRt. ubj ſup. 
Lamb. verbo cens 
taria & decuria, 


BraQ, fol. 19.b, 


Brit. ubi ſup. 


BraR. 1. 3.f. 124, 


Brit, cap, 12. 
Flera lib. Is cap. 
37, ICC. 

Mirror cap. 1- $ 
17, 


Lamb. verb. 
Aſtimatio capitis 


Flera lib. 2.c. 54. 
$ de Trithingis., 


Lamb. Int. leges 
San&. Edw. nu. 
34.Merton C, 10» 


Marlebridge c.10; 
Mirror c.z. $ 16+ 
BraR.lib. 3.tol, 
124. Brit. 19. b+ 
Flera lib, 1. c. 29- 
lib, 2. cap. 45- 
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S«& the expolition of this Statute Rot, Clauſ, ano 18 H, 3, nu, 10. 


T Erquod Yicecomes non quzrat occaſiones,& contentus 
fitde eo quod Vicecomes habere conſuevit de viſu ſuo faci- 


end', tempore Henrici Regis avi noſtri.} wy the Common law, to 
Mirrorc. 2.$ 5. avoid all extoztion and grievance of the Subjec, no Sheriff, Cozoner, Gaoler, 
Britton fol. 3. 4 o2 other of the Kings Piniſfers,ought to take any reward foz doing of his office, 
Gavel _ 37-” but onlyof the King; and this appeareth by our bwks, and is ſo declaredany 
[rem 6 offici- enacted by act of * Parliament in the 3 E. r. and a penalty added to the pP20ht, 
$ Item < offi | f 
um, & lib.z.c-39. bitton of the Common law by that Ac ; And Porteſcue cap. 24. ſaith, Vicecomeg 
27 All. p14:  jurabic ſuper ſana Dei Evangelia, inter articulos alios, quod non aliquid recipier 
42 E.3-5-23 H.6. ore aut cauſa officii ſui ab aliquo alio quam a ny 
*H.8.c.. 33 9, But after that this rule of the Common law was altered,and that the Sheri, 
$.cap.22.21 H,7, C02oner, Gaoler, and other the Kings minifters,might in ſome caſe take of the 
fol. 17. ſubject, if is not credible what extoztions & opp2eſſions have thereupon enſney, 
* W.1.czp. 26. $9 dangerous a thing it is to ſhake oz alter any of the rules oz fundamental} 
points of the Common law, which in truth are the main pillars and ſuppaz 
_ ters of the fabzick of the Common-wealth, as elſewhere J have noted moze at 
vee the preface. large, andyet not ſo largely as the weight of the matter deſerveth, 


to the 4. part © 


ray Reports. q Contentus fit de co quod Vicecomes habere conſue- 


Vit, &C.] Theſe wozds are not to be intended of any reward, ec. ( foz the 
42 8.3.5.38 4.6, @heriff by Law, as hath ben ſaid, could take no reward foz doing of his office) 
7.6 H. 7.23. - but bf the p;ofits of the Court of the Tourn, and ſuch only as were accuſtomey 
in the reign of H. 2. ©o they mull be very ancient, fo2 the which the Sheriff 
ſhould (by an ancient law)pay a certain ſumme de proficuis comicatus,and ſhould 
be charged in the Erchequer fo2 this certain ſumme. 
Regiſt. 16.274 Anditis tobe obſerved, that if any man be grievedcontrary to the purview 
175- of this Act, he may, as hath been ſaid, foz his relief therein, have an action upon 
#.07.B- 167-6 this @tatute, albeit no action be expreſly given, which in this, and many other 
EO like caſes upon the bzanches of Magna Charca, is wozthy of obſervation. 


"—_p__ 
_— — 


CAP. XXX/I. 


Ecliceatdecztero alicui,dare terram ſuam alicui domui 

— wanf yy Religioſz, ita quodillam reſumarde eadem domo te- 

nend*. Nec liceatalicui domui Religioſz terram alicujus fic 

accipere, quod tradat illam ill; a quo eam accepir tenend. 

Si quis autem de cztero terram ſuam alicui domui Religjoſz 

ſicdederir, & ſuper hoc convincatur, donum ſuum penitus 

caſſetur, & terrailla domino illius feodi incurratur. Vide ſta- 
turumdeReligioſis, An. 3 E. 1. | 


feta This Chapter is excellently abzidged accozding to the effect thereof, and 


1333 157- notably expounded by a Parliament holden by King Edw. r.ſonne of H. 3. tht 
Star. de 7 E.x.de Wo2ds whereof are theſe : Df late (viz, anno 9g H, 3. cap, 36.) it was p2ovide 
religiols. that religious men ſhould not enter info the fes of any without licence and 
23 3-AT-436- will of the chief Loads, of whom ſuch firs ben holden inuneviately, Where 
Fleta lib. 3. _ by it appeareth, that by this Chapter of Magna Charta,a gift of lands to _ = 


Cap.36. Magna Charta: Ie 
gious houſe was p2ohiþited, notwithſtanding the Religious houſe gave not the 
ſame back again to hold of the ſame houſe, xc. but kept the Lands ſo given unto 
themſelves in their own hands: andin that caſe, that the Land ſhould tncurre 
tothe Lo2d of the f&, conſider well the wozds ; and the interpzetation is woz- 
thy of obſervation foz the interpzetation of other Statutes in liks caſes. , - 
Fo the wozd Montmain, ſee the firſt part of the Inflicures,” 1 mah Any | 
There were two cauſes of making of this Dtatute: one,that the ſervicesthat Frenlalneigns 
were due out of ſuch fees, and which in the beginaing were created foz the de- 
fenceof the Realm, were unduly withdzawn ; 2. the chief Lo2ds did loſe 
their Eſtheats, Wardſhips, Reliefs, and the like ; foz which cauſes, divers 
povident Lo2ds at the Creation of the Seigniozy hada. clauſe in the ded'sf 
feoffiment, Quod licitum fic donatori rem datam dare yel yenderecui yoluerit; 
excepris yiris religiolis & Judzis, Vide BraRon, libro 1, fol, 1 3, Pany of theſe z,,a 11... ; 
d&ds I have ſen. a. 
But the Eccleſlaſfical perſons (who in this were to be commended,that they 
had ever the beſf learned men in the Law that they could get of their Councel) Flea lib,z. cap.s. 
found many wates to creep out of this Statute: viz. religious men , as Abbots, 
2i02s, and other Eccleſiaſtical perſons regular, to purchafe Lands holden of 
themſelves, o2 take leaſes foz long term fo2 years, and many other devices they 
had to eſcape out of this Statute ; and Biſhops, Parſons, andother Eccleſia- 
fticall perſons ſecular, tok themſelves to be out of this Statute; | 
The ſaid Statute of 7 E.r. intended to pzovide againft theſe vedices,in 15R. 2.cap, 5. 
wozds, Quod nullus religioſus, aut aus quicunque (i; other whatſoever of Like 29 AC; p. x7. 
quality of being, a body politick oz co2pozate, Gccleſlaſticall oz Lay, ſole, . oz Br. 29 H-8. 
aggregate of many) cerras aut tenementa aliqua emere vel yendere ſub colore do- *19nmain 39. 
nationis aut termini ; and to pzevent all other inventions and evaſſions added . Thel 
theſe generall wo2zds, Aut racione alterius ciculi cujuſcunque terras-aur tenementa 2c. I 
ab aliquo recipere aut alio quoyis modo * ante yel ingenio hbi appropriare praſumat, plained, r5 R.z, 
ſub forisfafura eorundem, -+- £5.19 H;6.56, 
A man would have thought that this ſhould have pzevented all new devices, 4* E- 3+ 6. 
but they found alſo an evaſion out of this ®tatute : fo2 this ®tatute of 7 6, x. 4757 52% 
extended but to gifts, allenations and other conveyances mave betweeri theni aAin 54. 
and others, Arte vel ingenio, &c. and therefoze they gave over them; And they x7 E. ;. 59, 
pzetending a tifle to the land (that they meant to get) bzought a Przcipe quod 2* E- 3-46.Rot. 
reddat againſt the Tenant of the land, and he by conſent and colluſion ſhould *=lia=: 5 8. 2. 
make default, and thereupon they ſhould recover the land, andenter by judge- 192% Want le 
ment of Law, Ec fic fierer fraus Statuto, [7 Ry convey Roy 
When this new invention was pzovided foz, and taken away by the Statute 4... .. 
of W. 2, yet found they out an evaſion out of all theſe Statutes ; fo2 now they Flcw liv, 285.s 
would neither get any land by purchaſe, gift, leaſe oz recovery, but they cauſed 45 E. ;. 19. 
the Lands tobe conveyed by feoffment oz in other manner to divers perſons 
andtheir heirs, to the uſe of them and their ſucceſſozs, by reafon whereof they | R. 
tok the p;ofits : but this was enacted by the Statute of x5 R. 2. tobe. mozt- gz, "10? 
matn within the fozfeiture of the ſaid Statute of 4 E, x, TOE i 
"But the fqundation of all theſe Statates was this Chapter 'of Magna 
Charta. 1 


ſ 
[ a} 
} 


Fleialib.s; a.60; gn de cxtero capiatur ficut capi conſuevit teni- 


| Magna (harts, = =Cap-37,39. 
CAP. XXXVIL oa 


pore Henzici Regisavi noſtri, 


| Scutagium.) yide tazthis the firtt part of the Infliutes, ib, 2. Cup, 
Eſquage, ſeR: 95. | ; | | 

© Tempore Henrici Regis avi noſtri. } yereis anether rete 
rence to the reign of King Henry the ſecond, Sc foz this defoze, Caps 
Is Ke. . : 


CAP. XXXP/I.. 
Alve ſint Arcepiſoagls Epiſcopis, Abbaribus, Priori- 
Jbus, Templariis, Hoſpiralariis, Comitibus, Baronibus, 
& omnibus aliis, tam Eccleſiafticis perſonis quam ſeculari- 
bus, emnes. libercates & liberz conſuctudines quas prius 
habuerunt. Omnes autem iſtas conſuetudines & libercates 
przdiftas quas conceſsimus in Regno noftro tenend' 
(quantum ad nos pertinent) erga nos & hzred' noſtros ob- 
ſervemus, & omnes de Regno noſtro, tam Clerici quam 
Laici, obſervent (quantum ad le pertinent) crga ſnos. Pro 
hac autem donatione & conceſlione libertatum iftarum, & 
aliarum libertatum contentarum in Charta noſtrade liber- 
ratibus Foreſtz, Archiepiſcopi, Epifcopi, Abbates, Priores, 
Comites, Barones, Milites, liberi Tenentes, & omnes de 
Regno noſtro dederunt nobis quinto-decimam partem om- 
nium mobilium ſuorum. Vide Stat. 5: Anno 2 5 E. 3. Con- 


Cs. tt. Mt Mts 


D ——— 


 ceſlimusetiam cifdem pro nobis & hzredibus noſtris, quod 


necnos nec hzredes noftri aliquid perquiremus, uod 
libercates in hac Charta NED ani vel Fen! 
tur. Ex fi abaliquo contra hoc aliquid perquiſir' fuerit, nihil 
valeat, & pro nullo habeatur. Hits teſtibus, Bonifacio 
Cantuar' — E. Londonenfi Epiſcopo, & aliis. Da- 
tum apud Weſtmy decimodie Februarii, Anno Regni no- 
ſkri nono. 


; This Chapter doth confift of ix parts. 
Firſt it is enacted, That all the Liberties and Free-Cuſtomes which any 
Arch- 


Cap.38: Magna (hart. 
Archbiſhop, Bilhop, Abbot, P2ioz, Templar, Yoſpitailer,Eart; Baron, v2 anp 
perſon either Cccleſiaſticall oz ſecalar have had, be ſaſe, that is, whols without 
pzejudice unto them, foz the wazds be, Salyz fine omnibus Archigfiſcopis, &c. 
omnes liberrares &c, all the liberties,ec. be ſaſe to all Archbiſhops, xc.ſoas this 
4s no faving to them, but in effect an Ac that they ſhould enjoy them : faz rs 
gularly a ſaving in an Ac of Parliament enlargeth not noz extendeth to any 
new thing, but pzeſerveth a right oz intereft that-is ſtzmer to things contained 
inthe Ac, which by the wozds of the Ad: might have ben given away ; but 
this clanſe doth enlarge, and ertendeth to all other liberties and free cuſtomes, 
which any Subject Eccleſiaſticall oz Tempozall ought to-have ; and thereſoze 
the Englith Tranflation,beth in this and many other places of this great Char- 
ter, is very vicious. 1Sut if is pzincipally to be obſerved , that here is not any 
ſaving at all.fozthe ling, his heirs a2 Succefſo2s, to the end that the King, 
his heirs and Succeſſo2s, againft all pzetences of evaſions, ſhould be bound by 
all the bzanches of both theſe Charters, 
- The ſecond is, that all the Cuſtomes and Liberties which the King had 
granted tobe holden within his Realm foz ham and his heirs, the King him 
= "x heirs, as much as appertained to him o2 them, ſhould obſerve any 


p 
. The thirdis, that allthe men of this Realm; as well of the Clergy as of the 
Laity,the ſaid Cuftomes and Liberties'foz themſelves and their heirg,as much 
as to them appertained, ſhould obſerve and keep. | 

. This is the the chief felicity of a Kingdome, When ga&d Laws are recipzocally 
of Pzince and people (as is here undertaken) duly obſerved. 

The fourth ts, that foz this gift andgrant by the King of the Liberties con- 


tained in this great Charter, and of others contained in the Kings Chartergf | 1, 


Liberties of the Foreſt , the Archbiſhaps, Bithops,: Abbots, Pziozs, Earls; 


lib. 8. The Prin» 


Warons, Knights, Fre-holders, and ather the Kings Qubjeds, Citizens and Cale 


Wargelles (allembled in Parltament) gave unto the King one fifteenth; which 


Charter alſo granted by authozity of the fame, But fince this time the manner 
of the fifteenth js altered ; ſoz now the fiffeenth, which is allo calted the Task, 
is not o2ziginally ſet upon the polles,as at. this time t6 was,but now the fiſteenth 
is certainly rated upon every Town. And this was by virtue of the Kings 


pzoveth, that as the fiftenth was granted. by Parliament, . o was this great - - 


Commiſſions into every County of Tnglandin 8 E, 3. tarations were made of ,,. ot. pac. 6 B. 4; 
all the Cities, 15o2zoughs and Towns in England, and reco2ded in the Exche- .. part, nw. 26, 


quer, and that rate was at that time the fifteenth part of the value of everp 
Town, and therefoze retaineth the name of the fifteenth fill, 

And after the fifteenth is granted by Parliament, then the inhabitants rate 
themſelves fo2 payment thereof ; and if one town be joyned with another in the 
rate ofthe tokall, and ſtibdivided on each a certain rate in that Commiſſion, 
andthe one is rated to low, and the other to high, there tieth a Writ called, 
Adzqualiter raxand*,fo be taken out of the @rchequer to rate the Towns equal- 
ly. The Subſidie is uncertain, becauſe it is ſet upon the perſon in reſpec of 
Ns Lands pz gwds, which commonly do ebb and flow. 

fifth is,that ing did grant foz him and his heirs, that neither he 
no2 his heirs ſhall ſeek out any thing whereby the liberties in this Charter 
contained may be bzoken o2 weakned : and ifby any man againſt this Charter 
any thing ſhould be ſought out it ſhould be of no value, and holden foz nought- 
And all theſe do evidently appear in this Chapter, 

The ſixth and laft is Hiis teftibus. 

It is true, that of ancient time nothing paſſed ſrom the King of Franchiſes, 
Liberties, Pziviledges, Pannozs, Lands, Tenements and Yereditaments of 
any eſtate of inheritance, but it was by the advice of his Councell expzeſſed un- 
der Hiis reſtibus, as it was then, and continues to this day in the creation of 
any to any degree of Nobility,foz thereto Hiisceftibus is fill nſed, 

This concluſion of the Kings grants with Hiis ceftibus was uſed by _ 

” 3. 


Magna Charta. Cap. 38. 


H.3. and his Pzogenito2zs Kings ofthis Realm befoze him, and by hisſonE. r. 
and by E. 2. and E, 3, after him : Afterwards in the beginning of the reign of 
R. 3 I findethe clauſe of Hiis teftibus was left out, and in ffead thereof came 
in Teſte me ipſo-in this manner, 1n cujus rei teftimonium bas liceras noftras fieri 
fecimus patentes : Teſte we ipſo ; which Jince by all his DucceNſo2s Kings and 
Nueens of this Realin (except in Creations) hath ben uſed. 

Thoſe that had Hiis reſtibus, Were called Chartz, as this Charter is called 
Magna Charts, and ſo is Chara de Forefta, &c. and thoſe other that be Teſte 
me ipſo, are called Letters Patents, being ſo named in the clauſe of In cujusrei 
reſtimonium has literas noftras fieri fecimus patenres, | 
See the firſt part © Andthis was the ancient fozme alſo of the Deeds of Subjects , concluding 
of the Inſtirures, With Hiis reſtibus, Which continued untill and in the reign of H,'$. but now is 
left. 1, wholly omitted, and now the witneſſes are ſubſcribey under the Deed, oz en- 
ozſed thereupon, 

Now upon this occaſton totreat how theſe clauſes, Datum per manum no- 
ſtram, per manum Cancellarii noſtrl, per ipſum Cuftodem 8& Concilium,&c. enfred 
in and went out , when theſe clauſes, De gratia ſpeciali, and Ex certa ſciencia, & 
meromotu began, (which continue to this day) andthe cauſe andreaſon of the 
inſerting of the ſame, and when and wherefoze theſe clauſes were ſubſcribed 
under the Letters Patents , Per i Regem, Per breye de priyato figillo, 
Authoritate Parliamenti, &c. came in, (which {till do continue) would aske a 
ſeverall Treatiſe of it ſelf, and not pertinent to ofr purpoſe fo2 the underſfan- 


I this Charter of Magna Chart, and therefoze purpoſely I ſpeak not of 


-* Bere be Witneſſes to this great Charter,a great number of Reverend and 
Pononrable perſonages, in all 63, of which there were of the Clergy 3. 
- whereof there were 1 2. Biſhops, and x 9. Abbots, and Hugh de Burgo Chief 
Jufkice, and z3x Earls and Barons, as hath ben ſaid befoze. 
Hi, 3 Jac. in Welides, it was eſkabliſhed by Authozity of Parliament, which was holden 
Cancellaria, The af Weſtminſter, in fozmeofa Charter, as manyothers have been, foz which, as 
Princes Caſe, Hhath ben ſaidlikewiſe, by the Lozds and Commons gave a fif- 
Lib. 8. fol. 19. tenth. Df Ads of in fozm of a Charter you may read at large in 
the Princes Caſe, and therefoze they n&d not tobe recited. 


STATUTUM 


= 


STATUTUM de MERT ON 


Editum Anno 20 Hl. 3. Brafonli.2..96, 


anno 18H. 3, 


T is called the Statute of Mercon, becauſe the Parliament was 

holden at the Ponaftery of the Canons regular of Merton , ſe- 

ven miles diſtant from the City of London, which Bonaſtery was 

founded by Giſleberc a _ No2man , 7 rnd» 4 e OB 

Conqueroz. And this is that Ponalery ercon , 2 +4423, 
whereof had a great caſe in Law, which long depended bettoen him and the .; —_— £ 
PÞ3ioz of Bingham. 21 E. 4.60, 


TY Roviſum eſt in Curia domini Regis apud Merton, die 
Mercurii, in craſtino Santi Vincentii, anno regni Regis 
Henrici filii Regis Jobannis viceſimo, coram W. Cantua- 
rienſi Archiepiſcopo, & Coepiſcopis luffraganeis ſuis, & co- 
ram-majore parte Comitum & Baronum Angliz ibidem exi- 
ſtentium, pro coronatione ipſius domini Regis & Elianorz 
Reginz, pro qua omnes vocati fuerunt, cum traRtatur efſet 
de communi utilitate Regni ſuper articulis ſubſcriptis,jitapro- 
viſum fuit & conceſſum,tam 4 prxdi&t Archiepilcopis, Epi- 
ſcopis, Comitibus, Baronibus, quam ab ipſo Rege & aliis. 


q Coram Cant.Archiepiſcopo, & Coepiſcopis ſuffraganeis 


ſuis. $uffrogancus properly is a vicegerent of a Bilhop, inltituted to atd 

and aſſift him in his ſpirituall office, and is ſo called 3 ſuffragiis: Df theſe you 

may read in the Statutes of 26 H. 8. x & 2 Phil, & Mariz, 1 Eliz, And where 26H. s. cap. 14; 
ſome copies have Coram Cantuar* Archiepiſcopo, & Coepiſcopis & ſuffraganeis ; 2 & 2 Ph.& Mar. 
this latter conjunction (8) is moze then ought to be ; foz ſ-ffraganeis ſuis muſt © 5. * Eliz.Ca.1- 
referre to Coepiſcopis, that is, that the Biſhops ſhould aid and allilf the Arch- ...,. -4 ur 
biſhop with their ſuffrages : fo2 other @uffragans, which were Uicegerents of (che 1ngicuces, 
Biſhops, never had Uoice.in Parliament , becauſe they held not per Baroniam, Cap. Frankab 
as all Biſhops do, and many Abbots and P2io2s,as hath been ſatd, did, in reſpec =0igne. 
whereof they were Lozds of Parliament. 


T Pro Coronatione ipſius Domini Regis.} The king was 
fozmerly Crowned at Glouceſter on the 18 of QRober, in the beginning of the 
itrft year of his reign, then deing about nine years oy: And here it appea- 
reth that in the twentieth year of his reign he was Crowned again,theu being 
about 29, years old, twice Crowned, as King Henry the ſecond and King 
John befoze him hadben, andas King R. 2.after him was. 


T ErElianorz Reginz.)] This Elianor was danghter and one of the 
heirs of Raymond Berengary Earl of P2ovince, ſhe was ſiſter to the Earl of 
Pzovinee and to Boniface Archbiſhop of Canterbury, and ſhe was Crowned 
at Wetiminfter. 

' She 


80 


Firſt part of the 
Inſtitutes, ſe&.36. 


Hil.gE.2.f0.62,b, 
in libro meo, 
ua fem. &c. 


e Merton. Cap.r. 


She ſurvived the King, and of a Crowned Nueen became a pzofeſſed Nun in 
Ambresbury, and dted:a" Nun there,'in the ninetenth year of her Widow 
d. | 


had. _ 
, The Statutes enacted at this Parliament are. divided info.eleven Chap- 


AY + A A 


E Viduis primo, = poſt mortem virorum ſuorum 
F expelluntur dedotibus ſuis, & dotes ſuas yel quaren- 
tenam ſuam habere non poſlunt ſine placito,videlicer, quod 
quicunque deforciaverit eis dotes ſuas, vel quarentenam ſu- 
am, de tenementis quibus viri ſui obierunt ſeifiti, & ipſee'vi- 
duz poſtea per placitum recuperaverint,' {1 ipſi deforc' de in- 
juſtodeforciamento conviti fuerint, reddant eiſdem viduis 
damna ſua , ſcilicet valorem tortius dotis eis contingentis, a 
trerapore mortis virorum ſuorum uſque ad diem quo ipſz 
viduz perjudicium Curiz ſciſinam ſuam inde recuperave- 
rint) Kt nihilominus iph deforciatores fint in miſericordia 
Domini Regis. | 


This Chapter is explained in the firſt part of the Inſticuces in all the points 
thereof, which you may fee there at large : whereunto you may adde (upon this 
wozd recuperayerint) a caſe in 9 E, 2. thatin a Writ of Dower , the Tenant 
pleadev'that the Yusband is alive,xc.and the triall awarded by pzcofs, anda day 
therefoze given, ec. at which day the Demandant came with her pzcfs, and the 
Tenant made default ; the Demandant had judgement to recover : but if the 
Demandant had nof had her pzofs there, then the ſhould have had but a peric 
Cape. 


CAP. IT. 


Tem omnes Viduz de cztero poſlint legare blada ſuade 
I terra ſua, tam de dotibus ſuis, quam de aliis terris & 
tenementis ſuis : ſalvis conſuetudinibus, & ſervitiis domi- 
norum de feodo, quz de dotibus & aliis tenementis ſuis 


debentur. 


 Beſoze the making of this Statute,it was a queſtion, Whether Tenant in 
Tower might deviſe the cozn which the had ſowen,o2 whether he in the revcrſi- 
on ſhould have them. Some held that the could not deriſe them; oz if the deviſed 
themnot, that her Executozs ſhould not have them, but he in the reverſion, fo; 
that 


Cap.2- Merton: S $1 


that her eſtate was freely created by Ad in law ; and as ſhe, when her dower was 
aCianed to her, ſhould have the land ſowen oz unſowen foz her dower, ſo at the 
time of her death, he in the reverſion ſhould have the land ſowen oz unſowen. 
And of this opinion is BraRon, whoſaith, Anziquicus ſoler obſeryari, quod. ficut Bratton lib. 2; 
uxor dotem ſuam recipit pot mortem viri ſui culcam five incultam, ica polt morcem fol. 56, 
uxoris ſolet refiitui beredi culta ſeu inculca, quia de bladis & frufibus 4 tenemen- 
to non ſeparatisnon habuit uxor ceftamenti faRtionem, ſed noya ſuperyeniente gra- 
tia & proviſione, ficut pater de provifione apud Merton. 
Andfrue it is, that if the Yusband ſow the ground and die, the pzoperty of ;; 1. pie 216. 
the co2n is in the Erecutozs, but ſubject to this condition , that if the heir aſſign 
unto her the land ſown foz her dower, the ſhall have the co2n, fo2 the ſhall be in 
de optima poſleſſione yiri, above the title of the Cxecutoz, 
And Flera ſaith, yidua per ſtatutum de Merton poterit diſponere de rebus ſuis, x1er2 lib, x; c, 50; 
& fruRibus in dote ſua exiſtentibus, five ſeparati hint a ſolo five non, quod quidem 
olim facere non potuir, 
And they that held this opinion relied much upon theſe wozds , de cxrers, 
which imply, as they ſay, a new law. Now others held the contrary, and that 
foz advancement of tillage and incouragement thereunto, which is lo p2ofita- 
ble foz the Commonwealth, and by reaſon of the incertainty of her eſtate foz 
life, they held opinion, that the Crecuto2s oz Adminiſtratozs of the wife ſhoald 
have, oz ſhe her ſelf by her Will might diſpoſe them, as.well as any other te- 
nant fo2 life might do; and they vouch authozity befoze this ſtatute mn 4H. 3. 4H. ;.deviſe 36. 
where it is ſaid, Note that tenant in dower may deviſe her cozn growing upon 19 E. 3. bar. 249: 
the land at the time of her death. Now to clgar this doubt was this fatute ** 4 _ 
made, and de cxtero may aſwell be applied to the clearing of a doubt from 3* **09-5-19.35- 
thencefozth, as foz making of a new law, and ſo of neceſſity it muſt be taken in 
this Chapter, fo2 ſuch lands and tenements as the Widow hath of inheri« 
tance, #c- quam de aliis terris & tenementis ſuis, | | 


T Omnes viduz, &c.] Qui omne dicit, nibilexcludir. Regula, 

Generalediaum generaliter eſt intelligendum, Fr Regula, 

And therefoze where there are five kindes of Dowers, yiz, Dower at the , part of the Ta 
Common Law, Dower by the Cuſfome , Dower ad Oftium Ecclefiz , Dower MAirures, (8. 5x, 
ex aſſenſu patris , and Dower de la pluis beale ; this Chapter doth extend to Cuſtumier de 
them all, ut if the wife be by Cuſfome endowed durante yiduicate ſua, and Norm. cap. 192; 
the ſowe the ground with cozn, andafter take husband,he in the Reverſton ſhall ,,,; 44 El. lib, 5 
have the cozn, becauſe though her effate was incertain, yet the hath determi- #1. r:6. lands 
nedit by her own ac. cale, 


7 Legare.] This wozd is app2opziatedto alaſt Will, and ſignifieth to 
bequeath Gods, Chattels, and in ſome caſes Lands and Tenements.Legatum 
a Lege dicicur, quia lege tenetur ille cui intereſt perimplere. 


q Blada] Dignifieth Cozn oz Gzain While it groweth, It pzoperly iggi- BraQton |. 4. 235. 
fieth Cozn oz G2ain while it is in herba, dum ſeges in herba : but it is taken Kelw, 125. 
fo2 all manner of Cozn o2 Gzain, oz things annuall coming by the induſtry 
of man, as Vemp, Flar, xc. 
Andof this wozd Blada, an Ingroſſer of Co2n o2 Gzain is called Bladier : but 
this wozd Blada extendeth not by this A to Gzaſſe, oz to any thing that grow- 
eth ſuapte natura albeit it groweth by ſowing of hay-ſ&d, oz the like. 


T Quam dealiis terris & tenementis ſuis.] This is rmani- 
feffly in affirmance of the Common law, and extendeth to the lands which 
the hath in Franck-marriage, oz of any other cftate of inheritance, the cozn oz 
grain growing thereupon ſhe may lawfully viſpoſs of, 


T Salvis, &c;] Pere is a ſaving to the Lozds, of whom the-lands in 
. Þ dower 


82 


7 H.7.10. Kelw, 
330 
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dower 92 other lands ben holden, ſach cuſfomes and ſervices as are due unto 
them, lo as they ſhall not be barred oz pzejudiced by this Act foz 02 concerning 
ſfach Cultames and ſervices as they had befoze, but they thall be ſaved to them, 
as if this atute had not been made : foz that is the nature of a ſaving, as hath 
been ſaid, to ſave a fozmer right, andto create no new; aud by this ſaving the 
KL 02d may diſtrein the con after it is reaped and put info a cart, foz his rents 
and ſervices, but the Con in Sheafes cannot be diſtreined, 

See the firſt part of the Inftiruces, ſec, 68, 


CAP. III. 


I quis fuerit difſeifitus de libero tenemento ſuo, & co- 
> ram Juſtic itinerantibus ſeifinam ſuam recuperavit per 
Aſſam novz diſſciſinz,yel per recognitionem corum qui fe- 
cerint difſeiſinam , & ipſe Sieifirs per vic ſciſinam ſuam 
habuerit, 1 iidem difſeifirores poſtea, poſt iter Juſtic vel in- 
fra, de eodem tenement” iterum eundem conquerentem dif. 
ſeiſiverint, & inde conviti fucrint, ſtatim capiantur, & in 
priſona domini Regis derineantur, quouſque per dominum 
xegem, per redemptionem, vel aliquo alio modo deliberen- 
tur. Yide Marlb. cap.$. Er hxc eft forma qualiter tales convieti 
puniri debeant; videlicer, Cum conquerentes ad Curiam ve- 
niant, habeant breve domini Regis Vic' direum, in quo 
contineatur eorii narratiode difſeiſina fafta ſuper AMcifas 
& idco mandetur Vic. quod afſumpris feci cuſtodibus pla- 
citori coronz domini Regis, & aliis legalibus Militibus, in 

opria perſona ſua accedat ad tenement illud vel ad pafturi 
illi de quibus faQta fuerit querela, & cora eis per primos ju- 
xatoxes, & per alios vicinos, & legales homines de vicineto illo, 
diligentem inde faciat inquifitione. Er $1 ipſu iterii invenc- 
rint diſſeifira(ſicutpredifti eſt)runc faciar fecundii proviſio- 
ne prxdi&ti; fin aute, runc fir conquerens in miſericordia do- 
mini regis, & aliusquieus recedat. Nec deber Vic' (ſine ſpe- 
ciali przcepto Domini regis) hujuſmodi loquela proſequi. 
Eode modo fiat de illis qui ſeifinis recuperaverint per Afſila 
mortis anteceſloris, & {imiliter de ommibus terris & tenemen- 
tis recuperatis per Jurat' in curiadomini regis,f1 poſtea diflei- 


Seerhe ftawe of Ati fucerint Aprioribus deforciatoribus, verſus quos recupers- 
Markbridge,©. 8. yerint Per jurat quoquomodo. Vide I. 2. cap.26. 


W. 2.cap.26. 


See the 1. part oÞ 


the Inſtitutes, 
233. 


q Dc libero tenemento fuo,&c."] That is,of Land,rent,common, 
| 03 


Cap. 3- Merton: 83 
o2 ſuch like, whereof if a man be diCeiſed he may have an aſſiſe denovel difſeifin, 

- 4Þy this Chapter the Wits of Redifeifin and poſt-difleifin are given fo2 the 

cauſes hereafter erpzeſſed, which lay not at the Common Law, and both theſe 

Writs are Uicountels, and not returnable, but the Sheriffs ſhill hold the plea 

and give the judgement. 


C Er coram Juſtic irinerantibus ſciſinam ſham recupera- 4 AC. 


verit. ] Here Juſtices in Eyze are named but fozerample,and becauſe Aſſiſes Pants = G 


were taken moſt commonly befoze them; foz though the Adiſe be taken in the ,,, 
kings Bench, o2 Court of Common Pleas, oz befoze Juſtices of Aſſiſe, yet is 
it within this ®tatute : fo2 though the wo2ds be ſpectall, yet the reaſon of the 
Law is generall ; Er quando lex eſt ſpecialis, ratio autem generalis, generalicer lex $*9%/4 


eſt intelligenda.. 


© Peraſliſam novzdiſleilinz.) his bzanch extenus not to. an 

gſiſe of Mordaunceſter, oz Darrein preſencment, oz of Ucrrum ; but if a man F.N. B. 189.4. 

recover in a Writ of Rediſſeifin, upon that recovery he ſhall have a Rediſet- 23 "a tit, redif- 

ſin, and the like as often as he is rediſſeiſed, | | keiling, zoafl.zÞ. 

. Upon a plaint in thenature of a freſh-fo2ce,acco2ding tothe cuſtome of a Ci- ;, x. ;. regigei- 
02 Bozough, and a recovery thereupon had, a Rediſſeiſin doth not lie, fo2 no ſia 8.14 E, x. 
ediſſeiſin doth lie but where the firff Plea began by Writ, ibid, g. 


T Peraſſiſam noyz diſſciſinz, vel per recognitionem.]J.  _.. _ 
That is to ſay, by the Aſſiſe, i. the verdic of the Recognitozs of the Aſiſe , 0? + ce er nn 
by confeſſion of the diſeiſo2, 4c. and yef a RediCleiſin doth lie upon a recovery (8. : z4. 
in an Aſſiſe, upon the pleading of a Recozd, and failer of it , 02 upon a _de- - 2. c2-26. 
murrer, oz by default, oz the like; and ſo it is erplained by a later ®ta- Flera lib, 4. ca.29; 
tute, 


1 Per Vicecomitem ſeifinam ſnam babuerit. ] And ſo. it See the Get part 


3 Boro wy { the Inſti 
—A4 -_ Plaintif in the Aſſiſe doth enter and eFecate the recovery by ©: = __ 


| 188, 
T lidem difleiſitores poſtea, &c. de eodem tenemetito ite- 


rum eundem conquerentemdifſeifiyerunt.”] x0; the expoſition Brolb4.10.294; 
hereof ſe the firft part of the Inflicuces, ſeR. 233, -- 399. 


T Etinde convicti fuerint,) Foz in the Writ . of Redifſeifin 33 E.3. redif]. 7, 
the Tenant may plead fo the Writ as joynt-tenancy, oz the like; 02 in barre, 4* ASL 23. 
as a releaſe, oz the like; 02 give it in evidence, -as 3207 


F Statim capiantur, & in priſons Regis detineantut quo- Mirror a.s.s x. 
uſque per dominum Regem, per redemprionem , vel alio Min% 


2. ca."26, 


modo deliberentur.” and Brafton hereupon ſaith this, Talis quidem qui 9,217 fu 

ta conyictus fueric, dupliciter delinquit contra Regem ; quia facic difleifinam & 236.b. Fleta li. 4. 

roberiam contra pacem ſuam, & eciam auſu temerario irrita ea cuz in Cur' Do. ©-29- 

—_—— rite ata ſunt: & propter duplex delitum merico ſuſtinere debet paznam 

uplicacam, ns | | 

And Bricron ſpeaking of a Rediſeiſin, Pur ceo queil defuy de recbyer 
choſe queil ad contuiſe, per ſa proper force in deſpiſatcla Ley,. 


ptr Brit.fol. 246, 


irs ern | 
| Andthis reaſon holdeth in other cales;as after a judgement in an admeaſure; Wed. 2. « 8.- 


ment of paſture, if there bea ſurcharge by the party who was admeaſursd, 4 7.4 *4- 

Writ De ſecunda ſuperoneratic 7 hold or Aa TY -n : 7 F.N. B. 126. 
Andit is to be noted, that whereſocver a man did tecover the ſeiſin 02 poſ- 

| Þ 2 ſeſſion 
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ſeſſion of the land, and the Tenant oz Doſendant didaſter didoiſe o2 eject him, 
this was a contempt at the ConunonLaw,becaule it is done againft the judges 
ment of the Court, and in-deſpite of the Law,foz the-which the Court way com- 

Regula. mit him: foz, Intereſt reipublicz ut judicia rata fint : Ec ca que in curia noſtra rice 
Regula, ata ſunt debite executioni demandari debenc, 


23 AM p.7. T Afſumpris ſecum Cuſtodibus placitorum.) Tyisis ſpoken 
F,N.B. 19% inthe pluraill number, therefoze where there are two 02 moze Cozoners, be 
ought to take at leaſt two, but where there is but one, if he take him it is ful; 
ficient within the meaning of this Statute ; though regularly the pluratt 

number is not ſatisfied with one. ; 


T Perprimos juratores & alios.} This mult be underftad where 

there were juratores in the Aſſiſe ; fo2 if there were none, then it muſt be tried 

onely per alios : As if the diſſeiſo2 pleada Recopd and fail of it, oz if he plead a 

bar,and confelſe an immeviate ouficr, upon whieh the Plaintif doth'demur, and 

judgement is given foz the Plaintif, andafter the is redifſeifed, the 

Plaintif ſhall have a Redifſeiſin, and it ſhail be fried onely per alios, becauſs 

there were no Jurozs at all in the fozmer Aſſife ; foz the Dtatute ( albeit it bo 

pemal) ſhall not be ſo literally expounded, that if it cannot be tried per primos 

Regula. Jucacores , it thall not be fried at all, foz verba iarelligi debenc cum effeQu, 

But where there were any Jurozs, it thall be tried by them and others, and 

8 H.z.1.F,N.B. Where there were none, then by others alone ; but if there were Jurozs in the 

189. b. Aflife, amd they all die,and aftor he which recovered is rediffeiſed, there (by the 
act of God) the Redilſeiſin faileth. And ſo if is if all the Jurozs be dead 

one, becauſe the wozvys of the Statute be, per primos juratores, & alios : and ſo 

note a diverfity where there were never any Juratores at all, fo2 there the @ta- 

tuts could byno poTCibility have wzought but upon others only; but where there 

wers once Juratores, and the party negleceth his time, and by the Ac of God 

they fail, there the Rediſleiſin failes, becauſe it cannot be tried per primos Ju- 
ratores, (Which fometimes were in eſſe) 8 atios, as the ®tatute ſpeaketh, 


T Eodem modo hat de illis qui ſeifinani recuperayerunt 
per aſliſam mortis anteceſſoris, & ſimilicer de omnibus ter- 


ris & tenementis recuperatis per Juratam,&c.7 pure is the pot 
difſcifin given, where the recovery im a Mordaunc', oz in any other reall action 
is by verdict, and in this caſe the Recoveroz ſhall have a poſt. difleiſin againf 
the fozmer Tenant being defozceour, that. diſeiſed him after.the recovery. 
Marlebr, ca, 8. But if the recovery be by redvition az default, xc. he ſhall have a poſt-difleifin 
W.2.c.26, Uuponthe Statute of W, 2.cap. 26. Nora, here eodem modo are wozds of great 
E.N.B. x90. operation, foz they imply that theremnſt be idem conquerens de eodem tenemen- 
Regiſt, 206. b. (©, & idem tenens, againſt whom the recovery was had after the ſame manner, 
as is befozo laid, in caſe of a RediCeiſn, X | 


Poſtiftcifin. 


—— 


CAP. IP. 


Mimre;s, 62, I, 10 Julia multi Magnates Angliz, qui feoffaverune Mi- 
pral.4ol.22. fl lites & alios libere renentes ſuos de paryis tenementjs in 
Fw 4-car0e magnis maneruis ſuis , quelti fuerunt , quod commodum 

ſuum facere non potuerunt de refiduo maneriorum ſuo- 


rum, 


- 
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xm, ſicut de vaſtis, boſcis, & paſturis Communibus, cum ipfi 
feoffati habeant ſufficientem paſturam , quantum pertiner 

ad tenementa, ſua: ita proviſum elk & conceflum, quod 
quicunque hujuſmodi feoffati afſhfam nove diſfeilinx ry 
rant de communia paſture ſuz , & coram Juſtic' recognir 
fuerit quod tantam paſturam habeant quantum ſufficit ad 
tenementa ſua, & quod habeant liberum ingreflum & egreſ- 
fam de. lberis renementis ſuis, uſque ad paſturam ſuam; 
eunc inde {1nt contenti, & illi de quibus conqueſti faerinx 
xecedant quieti , de hoc quod commodum ſuum de terris, 
vaſtis, bolcis & paſturis tecerint. Si autem dixerint, quod 
fufficientem paſturam non habeant, vel ſufficiemtem ingreſ:- 
ſum vd egreflum, quantum pertinet ad renemeanca ſua; tunc 
inquiratur veritas per aſliſfam. Er {i per afifam recognitum 
fyerit, quod per coſdem deforciatores in aliqua fuerit im- 
peditus corum ingreſſus vel egreſſus, vel quod non habeant 
ſufficientem paſturam, '& ſufficientem ingreſſum & egreſ- 
ſum ſicut prxdiftum eft, tunc recuperent ſeiſinam fuam 
per viſum Juratorum, ita quod per diſcretionem & facra- 
mentum ecorum habeant conquerentes ſufficiente paſturam, 
& ſufficient ingreſſum & egreſſum in forma predict, 8 
diſſeiſitores ſint in miſericordia Domini Regis, & dampna 
reddant, ficut reddi ſolent ante proviſione iftam. Sj autem 
recogniti fuerit per — querentes ſufficiente habe- 
ant paſturi, cum libero & ſufficienti ingreſſy & egrefſy, ſicut 
przd' eſt; tunc licite & libere faciant dom' commodum ſuum 
dercliduo, & recedantdeill' affifa quicti, Weſt.2. cap.4$. 


T Quod commodum ſuum facere non potuerynt, ] 
Yereby it appeareth that the Lo2d could not appzove by the o2der of the Com- 
mon Law, becauſe the common iTued ont of the whole Waft, and of every 
part thereof; and yet ſ&@ Tr, 6 H. 3, where the Lozd appzoved two acres; and Tr, 6H, }. tic, 
left ſufficient, the Zenant bzought an Aſſife, and the ſpeciall matter being common 26. 
found, the Plaintif retraxic ſp. 


© 1 Liheretenentes,] The purview of this Statute extenzs onely fos \w.. ca i6, Br. 
the Lozd to make an app2ovement againff his Tenant ; and ngt againlt any 1ib. 4. fol.228. 
ſtranger, no2 voy a py appendant in the Tenancy, as he ye 70mg 
may have; but the ®tatate of W.z, pzovideth,De catero, quod Scaturym de Mer- 75 a"P-+ 
ton, proviſum inter Dominos & cenentes ſuc locum habcat de cacero inter Domi- EL» AS. 
nos vallogumy boſcornm, & paſturarum, 8 vicinos, &cz 1 Ak p. + . 


T Dercſidyo manerjorum.,) wy this recital a point of the an- W-:-<- 46- 
cient Common Law appeareth, that her eeetaian oe was 13 AL. Þ4. 
ug , 


t13E,3. 43. and 


56 


Temps E.1, com- 
mon 24-17 E. 2. 
ibid. 23.18 E. 3. 
30.20 E.z. Ad- 
meaſurement 8, 
Mich. 26 & 27 E- 
liz.lib, 4. fol. 37. 
Tirringhams 
caſe. 

Pl. Com, 498. b. 


*Seethe firſt part 
of the Inſtitutes, 
ſeR. 194. 


W. 2. cap. 46, 
31 E.i.Common 
26. 32 E.1.ibid. 
29.3 E.2.ibid.21. 
10 E. }. 56. 

34 Aſ.11.32 Afl. 
Pp. 65. 7 H.4. 33. 
11 H. 4.26.2. 
F.N.B. 125. 

See BraRton li. 4. 
fol. 228. 


BraRon ubi ſup, 
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great Waft grounds) did enfeoffe others.of ſome parcells of arable land, the 
feoff&es ad manucenend ſervitium ſocz, ſhould have common in the ſaid Waſts 
of the Lozd foz two cauſes. x, As incident to the feoffment , fo the feoffee 
could not plough and manure his ground without beaſts, and they conld not be 
ſuſtained without paſture;and by conſequence the Tenant ſhould have common 
in the waſts of. the. Lo2d foz his beaſts, which do plcugh and manure his Te- 
nancy, as appendant tohis Tenancy, and this was the beginning of common 
appendant.. The 2. reaſon was foz maintenance and advancement of Agri- 
culture and tillage, which was much favoured inLaw; like as when a man 
gives the land to a Parſon and his Sacceſſozs, whereupon a Church is built foz 
the ſervice of God, to hold of him in Fraokalmoign, the land is holden, and by 
conſequent aiid operation of Law, the advowſon, which the Law doth give 
to the Founder, that is, the Giver of the land, is alſo holden, foz that the 
advowſon doth in a manner adhere to the Church, andas the Tenant had made 
a feoffment befoze the Statute of Quia emprtores terrarum, to hold of himſelf 
by fealty, and r1j.d. this- Peſnalty by operation of Law had ben holden of the 
Lo2d Paramount. 

T Tantam paſturam habeant, quantum ſufficit ad tene- 


menta ſua,& quod habeant liberum ingreſſum.” The Loz» may 


app2ove againſt a Tenant that hath * common of paſture appendant ; but if the 
Lo2d grant common of paſture within his Waſts, there is no appzovement by 
this act againff a common in groſſe, foz the wozds of the Statute be, Quancum 
pertiner:ad-tenementa ſuaz &c, = 

And fo was the Law taken and adjudged ſon after the making of this Ac, 
and latter anthozities agree with the ſame ; and albeif the common appendant 
be without a certain number, as to have ſufficient paſture foz beaſts, quancum 
pertinet ad tenemenca ſua, vet may it be reduced foa cettainty, foz, Id cercum eſt 
quod certum reddi poteſt, and therefoze this ac doth extend toit, Andthe Writ 
of Admeaſurement of paſfure dothlie only foz and againſt ſuch Commoners as 
have common appendant, foz the wozds of the Writ be, Er ad ipſos pertiner ha- 
bendum ſecundum liberum tenementum ſuum, &c, ſo as common appendant,; be 
it certain ozincerfatn, is within this Statute; and ſois common appurtenant 
certain oz incertain, foz perciner extendeth- as well to common appartenant as 
appendant. SEE FREY 

Bra&on treating ofthis Chapter, ſaith, Imprimis videndum et qualicer con- 
Rirutio ills fir intelligenda , ne male incellcRa trahat urences ad abuſurm-: and then 
expoundeth the ſame in thts manner. x,Si fit alienus (8 non proprie tenens) non 
ei imponicJegerh conſticurio. 

2. Si fuer* liberi tenentes propril, tunc refert qualicer fuer' feoffati, &c, utrum 
ſeoffati fuer' large, ſcilicer p corum, & ubiq;, & in omnibus locis, & ad ownimoda 
averia; & fine numero, &c. Do as byhis opinion this Statute ertendeth not to 
a common in grofſe,noz to a common fans number; tales, ſaith he,non l;gat con- 
Rirutio memorataz quia feoffamentum (i. conceſſionem communiz) non collit, licet 
tollat abuſum, | xT 1 

3- Si autem.communia fuer ſtriRa cum. numeroayeriorum certo, &c, (Which he 
intendethof common appendant) licer uſus ſe largius & latius habnerir quam ne- 
cefle eſler, rales ligat conftitutio quod coarRentur ad cerrum locum, & infra certum 
mw, [my —_— __ Ge & competens cum libero ingreflu & ec- 

rellu, & competent, non fitgrayis nec llis : Competens autem deber 
fl locus ita God nem longius diſter, ſed propiaquius affignetur, &c. cum diſtan- 


' tia inducit incommodicatem, - 


4- Item codem modo h ita feoffatus fuerit quis, fine expreflione numeri yel gene- 
ris ſed ita,cum paſtura quagturm pertinet ad tantum tenemencum in cademyyilla,ca- 
lem ligat conſtirutio fieut prius cum exprefſione; quia cum confſter de. quagcicate 
renewent, de facili —_ poterit de numero ayeriorun , & etiam de geyere (e- 
cundum conſuerudinem locorum, 


5. Icem 
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5. Item rempus ſpeFandum erit, cum omnis nova conflicurio furris formam 
imponere debear, & non preztericis. 


87 
Tr.18E.1.in 
Banco Ro. 50. 


Walterus Bonde implacitat Aliciam de Bordeley & wi. alios,pro eo quod Cniabt. 


cum averiis ſuis blada ſax ad Madingle creſcentia niffanter aepaſt; ſunt, 
&c, Alice & Nicolaus Rnſſell dic' quod placea ubi aaſerefie 7 ponitar 
fieri vocatur Leylon ſorienge, que quidem placea femur fuit pratum uſque 
ad prediftum annum quod preditius Walterus predittur pratum eravit 
& ſeminavit , & in quo prats ipſa Alicia habet communiam ſuam poſt fe- 
na levata : Et quia predittis Walterme, ad auferendunms ti communtam 
ſuam in preditto prato, ſeminavit, ſicut pradittum tft, dicant quod quan- 
do fena in pratis adjacentibus levats fuerunt, pſi cum away; ua: com- 
muniam [nam er placea depaſti fuerunt, ſicut eis bene licuit, Et 


inde ponunt ſe ſuper patriam, Walterns dic' quod in elettione ſua ef ad 
dimittend' predittam placeam jacere pratum,er illud faltare, vel placeam 
illam arare & ſeminare pro voluntate ſua, Et de hoc ponit ſe ſuper patri- 
am, Oc. * Fur dic quod preditta placea a tempore quo non extat memo- 
ria fuit pratum falcabzle, uſq, ad predittum annum quod prediitus Wal- 
terus illud arauit: dicunt etiam quod predifFus Walterus eſt parvas tenens 
ejuſdem villa, & * non licet alicai tali parvo tenenti ſine licentia ipſias 
Alicie prata aliqua in eadem villa arare,& quod pradicia Alicia intiſdem 
pratis poſt fena aſportata communicare debet : * dic etiam quod quando 
fena in pratis adj acentibus levata fuerint, ipſi cum averiis = communi- 
am ſuam in prediita placea depaſti fuerunt, ficut bene licitum eſt eis. 
Ideo conſiderat” e _ * predidtus Walterus nihil capiat per breve ſuum, 
ſet ſit in miſericordia, Et affer per Fur ad dimid, Marc. 

Vide Paſch. r 5 E.1. in Banco, Rot, 6, Buck, Lib. 5.fol,98. common of paffnre, 
ſub modo, 02 With limitation. 

Th2oughout all this Statute, Paſtura & communia paſturz is named, ſv as 


this Statute of Appzovements doth not extend to common of piſcary, of tur: 
bary, of eſfovers, oz the like. 


T Quod commodum ſuum de terris vaſtis,&c. fecerint.] 
Now it is fo be ſen how this appzovement muſt be. And it mult be divided 
by ſome incloſure oz defence, as it may be made ſeverall ; foz it is lawfull to the 
Tenant to put on his cattel into the reſidue of the common, and if they tray 
into that part whereof the appzovement is made in default of incloſure, he is 
no treſpaſſer. 

And if the Lozdmake a feoffment of certain acres, the feoffe may incloſe, 
becauſe the feoffment is an appzovement in his nature. 


T Tunc inde fint contenti, & illi de quibus conqueſti 
fuer” recedant quicti de hocquod commodum ſium de ters 


ris vaſtis, &c. fecerint.] wythe appzovement of part accqzving/ to this 
Statute, that part by this Act is diſcharged of the common, iaſpmuch as if the 
Tenant which hath the common pnrchaſe that part, his common ts not ertin- 
guiſhed in the reſidue. | 

If the Lozd,+c. do make an appzovement , he may imp2ove eft-ſans as 
- -= he will; ſv he leave ſiffictent common, and ſo it was done in 
18 £, 3. 

If the Zenant at the time of the appzovement have ſufficient common left 
unto him in the reſidue, with a competent way thereunto, acco2ding fothis Ac, 
and after the reſidue becometh not ſufficient, yet the appzovement remaineth 

gad, 


Note this caſe 
for common,&c. 


* Verdi. 


* Norte this eu- 
ſtome. 


* Note this, for 
feeding of corn, 
Vide 21 E.4.41, 


* Judgement, 


31 E. 1,Com- 
mon 27.16 E. 2. 
garr, de Char- 
ters 31.10E.3.19, 


Dier Mich, 16 & 
17 Eliz339. 


18 Aſl. p. 4. 
138E.3.30.43; 


8 Af.18.16E,3. 
Caemmion g. 
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10 E.3. 15. 


$ E.3.38. 16 E.3. 
Common 9. 

22 AF. 42. 
15H. 7-10. 
BraQ. li. 4. fo. 
232. % & 227, 


7 E. 3. fol. 67. 


Merton. Cap.s. 
geod, foz the wozds of this Act be, Tantam paſturam habeant, quantum ſufficit ad 


renementa ſua, 


« Coram Juſticiariis recognitum fuir, &c.] and yet it may 
be fried in an action of Treſpaſſe ; foz many times he ſhall fail to have an 


iſe. 
; D2 if the Lozd doth incloſe any part,and leave not ſufficient Common in the 
reſivne, the Commoner may bzeak down the whole incloſure, becauſe it tan- 
deth upon the ground which is his Common, = 

BraRon reciteth a Writ deviſed upon this Statute by that ſage of the Law 
William de Ralegh, one of the Kings Juſtices, in caſe where the Lozd was 
diſfurbed to incloſe , oz when he had incloſed acco2ding to this @tatute, and 
his incloſure was bzoken down, which you may read there at large. 


T Er perAſsiſam recognitum fuir.] 3t by the Aice-it thall be 
found that the Plaintif had not ſafficient ingreſſe and egreſſe, o2 not ſufficient 
paſture, then the Plaintif ſhall recover ſeiſin by the view of the Jurszs ; ſo 
that by the diſcretion and oath of them, the Plaintif ſhall have ſufficient pa- 
fture,and ſufficient ingreſſe and egreſſe aſſigned to him, and the diſſeiſozs ſhall 
be amerced, andyeeld damages. 

Upon this bzanch of the Statute we have a nofable caſe in our Buks, viz, 
A Commoner bought an Aſſiſe of Common of paſture belonging to his free- 
hold, the Tenant ſaid fhat he was Lo2d, 4c. and appzoved part of his Waſff, 
and left the Plaintif ſufficient Common, ec, The Plaintif denied that he 
left ſufficient Common,and fherenpon iſſue was taken;and Sir William Herle 
Chief Juſfice of the Court of common Pleas tok the Aſſiſe, and the Aſſiſe 
found that the Plainfif had not ſufficient Common : whereupon the Court 
did award that the Plaintif ould recover his Common, xc. and the Kecogni- 
tozs of the Alſiſe were going from the Warre ; andalbeit the iNue was found 
againlt the Tenant, yet foz his advantage the Kecognitozs of the Aſſiſe ought 
to come back again, and fo o2dain by their diſcretion and oath ſufficient com- 
mon to the Plaintif, ſo that the Defendant might appzove of the remnant 
by this Statute of Merton , as Trewood affirmed : wherenpon Sir William 
Herle peruſed this Statute ( foz no man can carry the wozds of a poſitive 
Law by Parliament in his _ and found the Satutes as Trewood had 
ſaid, and therefoze was in purpoſe to have cauſed the Jurozs to come again 
(the Recozd yet being in his bzeaft ) to appoint ſufficient Common to the 
Plaintif accozding to the Statute ; but it was pzevented, foz that the par- 
ties agreed. 


CAP. FS. 


Imiliter proviſum eſt, & 3 Domino Rege conceſſum, 
Sg quod de cztero non current uſurz contraaliquem infra 
xratem exiſten' a tempore mortis anteceſſoris ſui, cujus heres 
ipſe eſt, uſque ad legitimam zratem ſuam, ita ramen u_ 
propter hoc non remaneat ſolutio debiri principalis f1mul 


cum uſuris ante mortem antecefſoris ſui, cujus heres ipſe c, 
inde proyenientibus. 


This 


Cap.6 Merton. $9 


This Statute hath been diverſly expounded. 
7+ That this ſtatute extended fo the uſurious Jews that then were in Eng- Inter leges San- 
lad : foz at that time andbefoze the Conqueſt alſo, if was not lawful foz Chat Ai Edw. Lamb. 
ſtians to take any ufury, as it appeareth by the laws of Saint Edward, #c. and *! yu _ 
Glanvile and other ancient autho2s and recozds, And by this Act it is manifeſt vil lib.s cap = 
that the uſury intended by the ſtatute was not unlawful, foz the uſury due be- Oc&ham ca. qua- 
foze the death of the anceſto2 is enacted fo be paid, and after the full age of the licer non abſolvi- 
heir alſo, and no uſury was then pernutted but by the Jews only. tur. Ca. Itineris 
* But King Edward the firſt (that mirro2 of P2inces) by authozity of Parli- ar ons py 
ament maze this law, which is wozthy to be waitten in letters of gold: Foz- c,,.c "ror par. 
_ as the King had ſ&n that many of the evils and diſherifons of the god 520 E.3. nu.ss. 
men of his Realm had come to paſſe. by the Uſuries which the Jews had made 6 R.z. ou.57. 
in times paſt, and many other miſchiefg had riſen thereupon ; albeit that the 24 ®-2-nu. &c. 
ſaid King and his Anceſtozs have had great p:ofit of the Jews , nevertheleſſe —— 
in honour of God, and fo2 common weal of the people , it is 02d:ined and effa- epojon of ic, 
blithed, that no Jew from thencefo2th ſhould take any uſury, xc, But yet p20- 
videth fo2 the time paſt in ſuch manner as by the Act appeareth, 
And true it is, that great was the pzofit (as in that Ac 1s recited) that 
the Crown had by the Jews ; * foz between the 50, year of H.3. and the b Roe. Pat.3 B. 1. 
ſecond year of E.1. the Crown was anſwered de exitubus Judaiſmi four hun; m. 14, 17,26. 
dzed and twenty thouſand pounds, and then the ounce of ſilver was five 
gcroats. 
Dthers erpound theſe wozds non currant uſurz contra aliquem infra #tatem p1, com, x26.b, 
exiltentem in this manner, that the rent ſhall not be doubled during the nonage 35 8.6.61. 
of the heir (Which in a large ſenſe is called uſury, foz dicicur uſura quia dacur 
pro uſu zris,) As if the King give land to another reſerving a rent paiable at a 
feaſt certain, and fo2 default of paiment, that he ſhall double the rent fo2 every 
default, and after the grantee dieth his heir within age, he ſh:ll not double the 
rent to the King 
If a man by obligation bind himſelf and his heirs to pay 1001, at ſuch a feaſt, 
and if he pay it not at that feaſt, that then he and his heirs ſhall pay 10 1. fo 
every quarter it ſhall be behind,the obligoz dieth and leaveth aſets in fe ſimple ama EL 
his heir within age, he ſhall have his age, and ſhall not pay this 101. incurred 1j,,'.1. wy. 
during his minozity after his full age ; and this agreth with the wozds of the 
Statute, Non remaneat ſolutio debiri 'principalis, and in this caſe there is a 
principale debicum : but debicum ſignifteth not only debt foz the which an action 
of debt doth lie, but here in this ancient Ad of Parliament it ſignifieth ge- 
nerally any duty to be yelded o2 paid; fo2 debicum is derived of the verb de- 
beo, id enim eſt quod yel lege naturz, yel obligarione civili deberur, as rents and 
the like. 
Do if A, knowledge a recognizance to B. of 20 l. fo be paid at a certain feaſf, 
and A. doth grant that if the zo 1. be not paid at the day, then he ſhall pay 
10s, a week fo2 every week it ſhall be behind, and befoze the feaſt A. dieth 
ſeiſed of fe-ilmple lands, his heir within age ; in a Scire facias upon the re- 1: E.z-ag 4, * 
cognizance the heir ſhall have his age, as in the nert Caſe befo2ze, by the Com- *5 E-3- ibidem 


s fi o 93-29 Ifl. 37. 29 
i and after his ull age he ſhall be fred of the x05, a week by this Eng 


CAP. /T. 
BraQAon lib, z.fo. 


E hzredibus per parente - $1. Fleralib.x.ca, 
D h per parentes vel per alios contra pacem vi 97 "82 vn: 


abdutis,vel derentis,ſeu maritatis,ita proviſi eſt quod 353-21 E.3.53, 
, . 21E.4.19. 29 all, 
qQuiI- 35- 29 E-3.37- 


gc | e MM erton. Cap.6. 


uicunque laicus inde conviEtus fuerit, quod prerii aliquem 
C detinuerit, abduxerit,ſeu maritaverit,reddat perdenti valo- 
rem maritagii : & pro delicto corpus cjus capiatur, ut jimpri- 
ſonerur donec perdenti emendaverit delictum,ſi puer marite- 
eur ; & przterea donec domino Regj ſatisfecerit pro tranſpreſ- 
fione ſua. _ Et hoc de herede infra quatuordecim annos exi- 
ſten*. De hzrede autem cum fir I—_ annorurn, vel 
ultra, uſque ad plenam ztatem, 11 ſe maritaverit ſine licentia 
domini Fe , ut ei auferat maritagium ſuum, & dominus cjus 
offerar ci rationabile maritagium, ubi non diſparagetur, do- 
minus ſuus tunc teneat terram ejus ultra terminum xratis ſux, 
ſcilicer xxj. annorum, per tantum tempus quod inde poſſi 
percipere duplicem valorem maritagit, ſecundum zſtimati- 
onem kgalium hominum, vel ſecundum quod ei pro codem 
maritagjo prius fuerit oblarum, fine fraude & maliria, & (e- 
cundum quod probari poterit in curia domini regis. | 


Wefoze the making of this Dtatute the law gave the Lozd tws ſeveral re» 
Tr. 9 El.lib.g. fo. menies, if his (Uard were taken away,detained, o2 married; yiz. 1. An Action 
_ —— of treſpaſſe, wherein he ſhould recover damages only, 2, D2 a Writ of right 
' 3 4oF,, of ward, wherein he ſhould recover the cuſtody of body and lands ; but if the 
7 5:3-5"1:.14, ward were married, then was he dziven to his Action cf treſpaſſe, Quare ſe in» 
B. , i trufic maricegionon ſarisfaR*, The Lo2d had alſo his wait, but that liethagaint 
the heir when he entreth into the land befoze oz after his full age : alſo the Lo2d 
- may have his wzit de yalore mericagii at the Common Law, but that lay al 
againſt the heir himſelf after his full age, when he infruded not. 
The wzit of Rayiſhment de gard is framed by the ſtatute of W, 2. cap. 35. 
whereof moze th:ll be ſaid hereafter in his poper place. 
$E.3-53- This Statute giveth, that in the wait of right of ward the Plaintife hood 
; recover Valorem maritagi, & pro delifto corpus ejus capiatur, ut impriſonetur do- 
Regift. 161. nec perdenti emendaverit delictum, fi puer mariterur ; & pracerea donec domind 
Regi ſatisfeceric pro tranſgrefſione ſua. 


Mirror cap.5.$3- © Si laicus inde convictus fuer.) The Mirror ſaith that this potat 
is rep2ovable,inſomuch as the Statute extends not to Clerks, car elt nieac pluis 
droit que clerk peche ſans payne, que lay home, 


25Hi6.53; T Ethocdehzrede infra 14. annos exiſten'.] wpon theſe and 


de the wozds ſubſequent this Statute doty not extend to the heir female, foz the 
See rhe rs Age of conſent to marriage of a male is 14. and of a woman 1 2. and after x 4, (a 
$.104. Cuſtumicr the making of this Statute) the female was to be out of ward, 

de Norm. cap.z3- Wut note, albeit the marriage within the age of conſent be voidable, yet the 
& les comments» Gardtan ſhall recover the value ; andalbeit the heir at the age of conſent dif- 
ries ſuper inde. arg, ſo as the Gardian ſhall have the marriage again, yet there is no remedy 

for the raviſher. : 

9 H.6. 12. Now what alterations the Statute of W,r. cap. 22, and W.2,cap.35. have 
21 E.3.19,20. made,doth at large appear inDocor Hufleys Caſe ahoveſaid and in the firſt part 


27.H.6.gard 18, t1 
hes of the In of the Inſticures. 


af, oz,  ©þ Si ſe maritaycritfine licentia domini,&c. et dominus 
| ejus offerar.} Here the tatute p;oviveth remedy when the heir male af 
ter 
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ter the age of 14. years (when he may, as is afozeſaid, conſent to marriage) 
after tender made marrieth himſelf without the licence of his Lozd, and gi- 
veth a wait of fozfeiture of marriage, ſo called, becauſe the'Lo2d ſhall thereby w_S - 7g 
recover the double value of the marriage ; as if the marriage were wozth one uv 6. £.N.8. 
hundzed pounds, he ſhall recover two hundzed pounds. But this fozfeiture of 24:. g. Regiſt, 
marriage is not due by this Statute, but where the Gardian after 14. and be- 
foze 21, had tendereda cotenable marriage to him, and he refuſed her, and of 
himſelf married (as it were.in deſpight of him) another within age ; and ſo is 
this ſtatute to be conſtrued,that the Ward married himſelf without licence,tc. 
after the Lo2d had tendered unto him a covenable marriage : foz if the Ward | part of che Ta- 
firſt marry himſelf after the age of 14. a tender of marriage fo him that is ſo gicuces, s. 163. 
married is void, and the fatute muſt be intended of a lawful tender. And this Bro. forteiruce de 
fatute that only giveth the fozfeiture of marriage not ertending to an heir fe- m—_ 12, 
male, there is no fozfciture of marriage of an heir female, 4 Jaco Sn fo. 

ut if a Ward be taken away and marricd infra annos nubiles, at the age of Trice Cale. 19 
ten years, there, fo2 that he may diſagree, the Lozd may tender to him after his £.;. Judgement 
age of fourteen, which if he refuſe,and aftex diſagre,and marry elſwhere within 3 A 

[#) 


age, theGardian ſhall have the fozfeiture. dn re of 
F Ubinon diſparagetur.] vide Magna Charta cap, 6, andfee the "© 
nert Chapter following. . 


T - Dominus ſuus tunc teneat terram,&c.} ' The Loz2d ſhall (gx.;.18,28.4, 
have electon either to waive the land, and to take action of fozftiture of a&ion ſur leſts- 
marxiage, (fo2 perhaps the land may be of ſmall value, and the marriage of tv** 23-16 E.3, 
great vajue,) o2 to enter info the land,and take the p:ofits, till of the ſame he ibidem 14. 
be ſatisfled thereby of the double value ; foz the wozds of the ſtatute be, per can- 
tum terhpus quod inde poffic p=_ duplicem yalorem, ſo as the taking of the 4; E.3.20. 13 H. 
p:ofits in that caſe ſhall goe in ſatisfaction of the double value : but if the heir 7-7- 40 E.3-6. 
ouſt the Gardian befoze he be fully ſatisfied of the ſozfeiture, the Gardian ſhall 4.J2<-1i.6. fo.70- 
recover the whole fozfeiture againft him, becauſe the heir ſhall not take advan, P'* 9 £1260.b- 
tage of his own w2ong, and the double value is caſual. 

- The King ſhill-have the fozfeiture of the marriage, albeit he be not particu- 
larly named; but then the King muſt purſue the atate, and make a tender, fo2 
in caſeof the fofettare there muſt be a tender, but not fo2 the ſingle value, 
The grantee of the body only either by the King 02 a common perſon ſh:1l 
not retain the land,but he may have upon a tender and marriage elſwhere with- 
in age a fozfeiture of marriage. 
If the Garvian entreth into the land fo2 the double value, he canndt have a Temps E.1. a&is 
wait of fozfeiture of marriage, although he waive the poCeſſion of the land. on ſur leſtat. 36, 


q Quod inde poſlic percipere,&c. ] If theGardian entreth into wg ; 
the land, and after ſuffers others to take the p2ofits, yet he hill hold it no lon- drew Corbets 
ger then he might have levied the double value, and his negligencs ſhall be his C2. 5 E-4.5. 
own damage. | 7 way 2. 11H.6, 

Although the ſtatute, ſaith,Dominus tegekc tercam, vet if he die, his erect 15 H.7.14. 
Adminiftrato2s ſhall hold the land, o2 have a wzit of — x ONO See the firſt part 
this Ac had veftedan intereſt therein in the Lozd, which after his death goeth - CONE 
ko his Executo2s oz Adminiltratozs, as it doth to the Sacceſſozs ofan Abbot. ,_,.. +. 

But if the heir in Warddie either within age, 92 of full age befoze the va- 17 1.442. © 
lus oz the fozfeiture = the cale requires) be yeldedd2 paid,there theLo2d hath' n;.: 1, £1,:06 
no remedy by action foz this incertain perſonal duty againft his Þeirs, Erecu- wn ul . _ 
tozs 92 Adminiſtratozs, no moze then an action of debt lieth againſt Executozs 7 14.4.6, 8 8.3, 
upon an eſcape made bythe Gardian upon the ſfatutg of W.z, And yet, Thicniag 18. Dioc ubi fu- 
Chief Juffice held opinion, that if J give lands in tail tohold of me by Knights ?'> 
ſervice, atth the Done devie, ſon iflue drins age, & ieo tender a luy matiage, & il 

ceo refuſe, & luy marie ſans ma volunt, uncoce efteant deins age, & puis moruſt, 
in 


92 


14EL Dier 306. 


 etitoblatum fine fran 


e Merton. Cap.7. 
in ceſt caſe ieo retiendra 1a terre pur la forfeiture del double yalue; accordant al fla- 
rure de Merton, & le prochein heir in tail navera remedy ; Whereby 1t appeareth 
that by his opinion the gardian after the death of the heir might hold the land 
by this ſtatute foz the double value. 

* Wherein it is fo be obſerved, that the Lo2d oz donoz ſhall have nothing but 
the land holden of him, and which moved fromhim, until he be ſaticfied with 
the p2ofits of that land of the double value, by the wo2ds and meaning of this tas 
tute, the wozvs whereof be, teneat terram per tantum tempus quod inde pcfſic 
cipere duplicem valorem, But otherwiſe it is of the lingle value, foz there the 
pzofits taken by the Lo2d goe not in ſatisfaction of the value, as ſhall be ſaid in 
the next Chapter. | | | 

And the gzante of the body only is without remedy, if the heir dieth. 

And albeit the fatnte ſaith renear terram) yet it extendeth to the holding of 
the meſnalty by the Lozd Paramount,and in many caſes the meſne ſhall be ſup, 
poſed to hold the land. 


C Secundum zftimariongm legalium hominum.] gat is, 
by a jury of twelve men in an actiqn to be bzought : concerning the fogfeiture 
o2 value of the marriage conſideration muſt not only be had of that land that is 
holden, but of all other lands, leafes,g@ds/ and chattels, and other perſonal 
eſtate which may advance the eſtimation of the Ward; andyet the value of ths 
marriage ought to be ſo moderate, as the heir may well undergoe the ſame. 


« Vel ſecundum qu ei pro code Maritagio prius fu- 
c, &c.] And herein the Gardian hath the ele- 


ttion'either to have ſo mitch as an indifferent jury will give him, oz fo as 
fo: the tmeringe hath bona fide ben offered unto him. | Tr 


wo 


: CAP. VII. 


Dt dominis qui maritayerint illos quos habenc in cuſtod' 
villanis,vel aliis, ficut burgenſ. ub1 difparagent': fi talis 
hzres fucritinfra 14. annos, & talis ztatis quod conſentire 
non poſſit matrimonio, tunc f1 parentes conquerantur de illo 
domino, dominus ille amirtar cuſtodiam uſque ad-ztatem 
hzredis, & omne commodum quod inde perceptum fuerit 
convertatur-in commodum iphus beredis qui infra'#tatem 
eſt, ſecundam diſpofitionem & proviſionem parent” ſuorii, 
propterdedecus ei fa&tum.Si autem fucrit1 4.annorum & ul- 
tra,quod conſentire poterit,& rali maritagio conſenſerir, nulla 
ſequaturpeena. Siquis heres, cujuſcunque fuerir ztatis, pro 
domino fuo ſe noluerit maritare,non compellatur hoc facere, 
ſed cumad zratetnperyenetit, der domino ſuo, & ſatisfaciat 
ci de tanto quantum inde percipere poſler ab aliquopro ma- 
ritagio ſuo, antequam terrami ſitam recipiar, & hoc ſive ſe vo- 
luerir maritare, fivenon.: quia maritagium cjus qui infra 
xtatem eft de mero jure pertinet ad dominum feodi, 

| C Sicut 


D— 
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@ Sicut burgenſibus, &c.”] Hereof ce the firlt part of the 1oſti- 
tutes : and albeit the @tatute bf 5 R.z. cap.4. doth rank divers degrees that are _ by 4 
to come to Parliament, as Dukes, Earls, Barons, Bannerets, Knights of (8.157, 108. 
Shires, Citizens, and Burgeſſes; yet this Ac of Merton doth extend alſo to 
Citizens, becauſe all Cittes were firſt Butroughs, and with the @axgn aud 
Germane Bupxh ſignifleth a City. | q 

This @tatute-concerning diſparagement voth net extend to heirs fentale8, 14,4, Chun 

but onely to heirs males, therefoze the fozfeiture given by this Statute onely cap.6. W. x. c.22. 
extends tothe caſe of the heir male ; but by other @tatutes the diſparagenent firit part Inſt. ſee. 
of the heir female is fozbidden, 107. 


T Det Domino, & {atisfaciatei de tanto quantum inde 

percipere pollic de aliquo pro maritagto {uo, antequamn ter- ee" 
Iam ſuam reciPlat.] Note the ſeveral pennings of this clauſe concers Micb4: &42 EL 
ning the lingle value, and the clauſe in the Chapter nert befoze concerning the ES 
double value, and foz the fingle value the Gardian ſhall hold the land antil the cc. 
heir ſatisfie him of the value ; ſv as in this caſe the taking ef the pzofits hall Sce the firſt part 
not C—_—_ as parcel of the value, but as a penalty to cauſe the heir to -» 06-=ag 
pay it the ſoner, | 
.. * But note, that neither in the Writ De yalore maricagii, no2 fo2 ſozfet- ans mare 4 
ture of marriage, the Lozd ſhall recover the land, but damages, foz this Act Lincolo, a no- 
giveth no action foz the land. table Caſe for 

And the wo2ds of this bzanch are to be obſerved, Cum (heres) ad #tatem holding the _ 
pr_ der Domino ſuo, whereby it appeareth that the patmeut of the fingle = —_— 

ne is perſonally appzopziated tothe heir, and therefoze if he dieth, it is loſt 2 *Keyln.1 33,134: 
= - _ concerning fhe double value is otherwiſe penned, as hath beu 

e 


T De mero jure pertinet ad dominum feodi.] v4 fo; the Expo- 
ſifion of this bzanch, and where a tender is requiſite, and concerning the dif- 
ferences betwcen the caſe of the heir male and of the heir female, the Lozd Hil. 4 Jac. lib.s. 
Darcies Caſe, and Palmers Caſe, and the firſt part of the Ioſtitures, ſeR.109, 0170271 
Yereunto may be addeda Caſe, where the Lozd cannot. at any time ſeiſe the 7-3 J2< li. 
Ward, oz tender a marriage to him, and yet he ſhall have the Wardſhip. —— 
Pdward Hampden holding lands of the Nuen by Knights ſervice in Capice had Caſus in Cur. 
ine a daughter, Who poſt annos nubiles (viz, at twelve years) contracted Pa- Wardorum, Tr. 
trimony with William Diccog,and after maxried with John Croke,and then the *# ©liz- 
Father died ſeiſed in fe of the land in Capkce, his daughter being of the age of 
thirteen years,+ after the daughter had palſed the age of lirteen years,her marri- , 
ate with Croke was diſſol bed by divozce, Gauſs procontroius : and it was reſol- & F254 
ved by both the Chief Juſtices,upon hearing cel learned on both lides, 
= tn'this caſe the Nucen (02 the Lozd in the like caſe) ſhall have the Wards 

pofthe Pr 6 albeit never any ſetſure cotily be made of her,noz tender of 
marriage tg her, becauſe the marriage was never lawful, and was after viſol- 
bed by vivozce, as it had never been, and the ſhall take no.advantage of. her own 
w2ong, to barre the Queen oz other Lozd of that which by Law is due to 
hem, notwithitamding the qpinion of Laicori, 35 H.6,40.b, that if onv hblvland 35 H.6:46. b, 

another by Knights ſervice, and the Tenant hath ile a daughter; whi MY 
entreth mito Wsligion, and ts p2ofeſſed, any after the Tenant dieth, his daugh- 
ter being in Religion, and within fourt&@n years, wheh the is of the ane 
of fourteen, the is deraigned,that ſhe hall not be in Ward. Nora, he theweth 
us ys "75 caule = —_ __ by the divozce, cauſa precontre« 
Ceusz 0 marr a itio,and childzen ; 
are mers baſtards, as ” Tail 


$149” ; | TC 4 PF, 


Glany, li.13.c33+ 
Cuſftumier de 
Norm. cap.22. 
TIOzITL,12F. 


Idem eodem lib. 
Cap-33, 


Eodem libro c.3. 


BraR.li.4, f0.373. 


Fleralib.4. c.5, 
«&lib.2, c.;8. 
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CAP. VITT. 


E narratione deſcenſus in breyi de Retoab anteceſſore 

a tempore H. Regis ſeniorisanno & die, proviſumeſt, 
quod de cxtero non fiat mentiodetam longinquotempore, 
ſed 4 rempore H. Regis avi noftri, & locum habear iſta 
proviſio ad Pentecoſten,anno Regni Domini Regis nunc 21. 
& rion antea ; & brevia prius impetrata procedant. Brevia 
mortis Anteceſſoris, de Nativis, & de Ingrefſu, non excedant 
ultimum redit' Domini Regis Johannis de Hibern' in An- 
gliam, & locum habeart iſta proviſio, &c. ur ſupra. Brevia 
novyzdiſſeiſinzx non excedant primam transfretationem Do- 
mini Regis qui nunceſt in Valcon' & locum habcariſta pro- 
viſio a temporeprxdi&t; & brevyia prius impetrata procedant. 
Vide Welt. 1. cap.38. & 32 H.8.capez. 


T7 Denarrationedeſcenſus in breyedeReQo.] Jt appea, 
reth by Glanyill, 'that in the retgn of H.2, the limitation in an Aſiſe of Novel 
difleifin was, poſt ukimam transfretationem Regis in Normaniam, Which was in 
the year of his reign. 

But of this limifation he ſaith, Infra rempus 3 Domino Rege de conkilio'proce- 
rum ad hoc conftiturum, quod quandoque majus, Bro: ad minus cenſe- 
tur, Kc. 

Lhe limitation in the Aſiſe of Merdaunc' was, poſt primam coronationem 
H. 2. which was 20 Oftob,1 1 54 

The limitation in a Writ of Right befoze this Dfatute of Merton was, 
I tempore Regis H. 1. and now by this Statute of Merton, a rempore Regis H.z, - 
Note H. 1, began his reign the firſt of Auguſt 1100. and H.z, began his reign 
1154. ſoas this. Statute of Merton didabzidge the limitation in a Writ of 
Right 54 years, whereof BraQon ſpeaketh thus; Quia breye de reo ficur alia 
breyia infra certum tempus limitatur, non enim excedic tempus regis Henrici avi 
Domini Regis (i. H.2.) & eſt ratio, quia ultra tempus illud (quod inter ivitium Re- 
gni H.2. & Statutum de Merton, anno 26 H. 3. eſt circiter nonaginta annos) anon 
poterit quis aliquid probare, licet jus habeat in re : cum nullus aliquid probate poſ- 
fit ulcfa tempus illud ex quo Joqui non poterit de yiſu ſuo proprio, yel de viſu pa- 
eris ſui, qui ei injunxit quod teftis efſer fi inde audiret loqui z Er unde fi quis lo- 
queretur de tempore Henrici Regis ſenis, (1. H, 1. quod fuic circiter 125. annos} 
amitrere poſſic propter defe&tum probationis. 

T Brevia mortis anteceſ{oris, de nativis,& de ingrefſu,non 
excedant ultimum reditum Domini Regis Johannis de 
Hibernia in Angliam.] ging Joba went firſt into Ireland in the ſe 
cond year of his reign, and returned in the third year : In the 2 year of his 
reign he went into Ireland again, and returned the ſame year into England, 


and this was vlcious reditus that this At ſpeaketh of , ſo as between the 
twelfth year of King ſoha and 20 H, 3, were about twenty five years, 


T Breyia 
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T Brevia novz difſeiſinz non excedant primarn transfre- 

rationem Domini Regis qui nunc eft,viz.H. 3.in Vaſconiam.] 

King H.3. his firit paſfage tnto Gafcony was in the fi þ year hen ttign,ſo 
w there exc&eved not the fiftien years between that transfretati Arid ths 

atute, | 

Jt zppeareth by BraRon that befoze this Statate of Merton, the limitation'ih Bri@ts. Tetitzg, 
a Writ 'of Aﬀfife was, Poſt ultimum redirum Domini Regis de Bricanaia in 
Angliam. 


, 


- Bt thefe times of limitations toere altered in the reign of King 563% Wa: 
W.l. — 
And then fhe limitation in a Writ of Right was from the time of Kihg Rx Tr. 7 E.x. in 
deftween the beginning of R. x. and 2 E.r. there had paſſed about eighty cight _ Rot.71, 
ne, 


Atrd that the Writ of Alſiſe of Noyel diffeiſia, ahd the it of Phityarfy, Rel 23 1 
Which is called the Nuper obiic, hould have the tern of the firft transfrefacivn | 
of H.3. into Gaſchny, which as hath been ſaid was in Anno 5 H.3. 

Andthe Writs of Mordavwnc', de Cofinige,de Aicl, de Entre, & bfe de Niektie 

t le rexme de Cotonenicht meſme le Henry, i. H, 3. Which betwe@en that arid 

s Statnte of W,r. was about 58. years, Note (as hath ben Cad) this 
Kiftg was fwice Crowned, firlt the 28. day of Ofober, in the firſt pear of h 
reign, and the ſecond time on Whicſonday, in the fourth year of his reign ; bur 
this Statute of W. 1. ſpeaking indefinitely, is to be underſt@d of the firſt Co20- 
tation, fo2 quod prius eſt rerpore porius eſt jure : And by the Dtatute of W. 2, Regula, 
eap.2, in an avowzy the like limitation foz ſeifih ſhall be actonnted as in the 
Alſiſe, whith, as ts afvzeſaiv, is poſt primam rransfrecationem Regis Henrici 3: in 
Gaſconiam. 

Wt albeit theſe times of limitations were reaſotiable when theſe Statiites 
were tnave, yet in p:oceſs of time (there being ſet tirhes appointed in fozmer 
Rings reigtts) the times of neceſſity grew ti large, whetenpon many ſuits, 
froubles and inconveniences did ariſe, and therefoze the makets of the Statiit; 
of 32 H. 8. tak another and moze direc courſe which might indure foz ever, 32 H.8.cap.z. 
and that was to impoſe diligence and vigitancy in him that was to bang his * Mar. cap. 5. 
Action, ſo that by one conffant Law certain limitations might ſerve both foz 
the time pzeſent and fez all times to come, viz. That the Demandant ſhould 
alledge ſetſin in a Writ of Kight net above firty years nert befoze the Tette of 
his Writ. InMordaunc';cofinage,aielentry ſur difſeifin,o2 other poſſeary Action 
upon the ſeiſin oz poſſeſſion of any of his Anceftozs oz Pzedeceſſozs, of a ſeiſin 
Bithtn fifty pears; In any Action apon his oz their own polſeſſion, within tffitty 
v6atfs ; Ja aff abowzy,o2 coitafaſts foz ay retit,fate,o; ſervite;ithin 46 vhars ; 
Ina Fotmedon in Reverſion 62 Remainder, oz Scire Facias upvn fines, within 
fifty years. And yet this Statute pzefiring a certain time ertended not to 
bivers eafes; which were withitt the atrcierif Stdtates, as to accideiital fervis 
£68; as hereafter ſhall appear: Se the firft part of the Inftirures, feR. x79. A 

ract. 1,4. 10.228, 


T Brevia prius 1mpetrata proctedafit, &C.] #6; the rite is, BUS E.t.Rot.71, 
Otnnis noya confi.ucio futuris formarn imponere deber, noh preceritis, BY a tale ——_— _ 
upon this bzanch in 7 E.z. Tho. de Redberwes Caſe. | | x part Inſt. ſe&. 

And albeit BraAoa ſaith, fhat' omnes a&iones in mundv infra certa tempora 270.Lib.4.fol.10, 
kimitacioneth habene ; aft in anbther pl4ce hv faith, Oninis querels & aQis }7 1ib7.fol-40. 
iajuriarum liwitaca elt infrd cert4tempora: Pet ſome actions were not limited | ray : Ro 
hn Stafiife, as by divers Authozities quoted in the margent ap- li.c1.f0.68.17 E 

. 3-11, 20 E.4.14. 

But ſomewhat moze is neceſſary to be added to the fozmer Repozts and Flea lib.2.ca.z8. 
Bok Caſes befoze quoted in the margent, foz the ſaid Act of 32H.$. extends Ay" 
dnly concerriitig abowzies to rerif,ftite,d; ſervice, ſb as relief is riof within the +: fol $2. 
ſurview of the Law,fo2 it is nv ſervice, but a duty, by reafvii of the tentite and & lib.4. fol. 314. 

ſervice 


$6 


13 H.4. fol.6. 
Edw. Latimers 


Cale adjudged, 


7 E.G. tit. gard. 
Br.69. Avowr.g6. 


Fr E. 3. gard. 
ol.118. 


1 Mar. cap.s. 
17 E.z. fol-11.3. 


in Quare imped, 


See the firſt part 
ofthe Inſtirutes, 
ſet. 399,400, 


& 188, 


Vide Decret; 
Gregorii 9. 
fol.260. col., 
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ſervice: and albeit homage, fealty,andeſcuage,cnd cther accidental ſervices (be- 
ing ſervices) are within the lefter of the Law, yet they and all other accidental 
ſervices, as heriot-ſertice,o2 to coter the Lozds Yall,and the like, fo2 that they 
may not happen Within the times limited by that Ac, are by conſtruction out 
of the meaning of this Statute of 32 H.8. as it appeareth by the Caſes quoted 
befoze 3 but albeit relief be not within this Statute, yet in avow2y foz relief, 
the avowant muſt alledge a ſeifin cf the ſervices within the ancient Statute, 
viz, Poſt primam transfretat Regis Henrici in Gaſconiam, and the ſeilin of the ſer, 
vices ts traverſable. 

And ſoit is of homage, and fealty, and eſcuage , albeif they be cut of the Sta- 
tute of 32 H;S$. yet are they within the ancient Statute, 

Andit is to be nofed, that where the tenure is by homage, fealty,and eſcuage 
4ncertain, and by ſuit of Court, oz rent, oz any other annual ſervice, the ſeiſfin 
of the ſuit 02 rent, oz any other annual ſervice, is a god ſeiſin of the 
fealty, o2 eſcuage, oz other accidental ſervices, as Wardlhip, Yeriot ſervice, oz 
theltke : and hereby (if you ſhall hedfully peruſe over the Repozts and Bozk- 
Caſes befoze quoted) you ſhall underſtand the ſame the better, 

By this Act it is declared, that the ſaid Ac of 32 H.8. ſhall nof ertend fo 
Writs of Right, of Advowſon, Quare impedic, Aſſiſe, of Darrein preſentment, 
02 Jure'Patronatus, noz tb any Writ of Right of Ward, Writ of Raviſhment 
of Ward, foz the body oz land holden by Knights ſervice, but that theſe Actions 
may be maintained as they might have been befoze the making of the ſaid Ac 
of 32 H.8., 

-And ſeeing perſonal Actions are at this day moze frequent then they have 
been in fimes paſk, it were tobe wiſhed fo2 eſtabliſhment of quiet, and atoiding 
of old ſuits, that BraRons rules by ſome new p2otifien extended to them alſo, 
and that they wers limited within ſome certain time. 

Since we w2ote this Commentary, there is a good Statute made concerning 
certain perſonal actions, in Anno 21 Jacobi Regis, cap. 16. and therein a limitas 
tion ſet down in the Formedon in Diſcender, Formedon in Remainder, and For. 
medon in Reyerter. 


CAP. IX. 


A? breve Regis de Baſtardia, utrum aliquis natus ante 
matrimoniumihabere poterit bzreditar”, ficut illequi 
natus eſt poſt matrimonium, reſponderunt omnes Epiſcopi, 
quod nolunt nec poſſunt ad iftug breve reſpondere, quia hoc 
eſſe contra communem formam Ecclefiz. Et rogaverunt 
omnes Epiſcopi Magnates, ut conſentirent quod nati” ante 
matrimonium eflent legitimi, ficut illi qui nati ſunt poſt 
matrimonium,quantum ad ſucceſſionem hzreditariam, quia 
Eccleſia tales haber pro legitimis. Et omnes Comites & Ba- 
rones una voce reſponderunt, quod nolunt Leges Angliz 
mutare, quz hucuſque uſitatz ſunt & approbatz. 


T Contra communem formam Ecclefiz , &c. ] 


Foz the better underſtanding of this bzanch, it is to be known, that ao 
ime 
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time of Pope Alexander the third (who lived Anno Domini r160.” which was 
jvm ofpucimony where troop allwes, hab a lettate 
jan of Patrimony, where ed, ſhould be as tmate 
inherit-untotheir Anceſtozs as'thoſe'that'were' bozn after Batrimony ; and 
thereupon the-Statute ſaith; Ecclefia raleshabet pro legitinils. © ff 
Df this Canon oz conftitutidn Glaayill wtiteth thus; Ocrd eſt quzftio, fi quis 
antequam-pxter matrem ſuam deſponſayerar- fuetit genius vel natus, utrurh ralis 
filius fir legitimus hzres cum poſten matreeh fitam deſponſayerat : ' Er quidem 'licer 


alum jus & conſuetudinem Regni nullb- modo rafiquam hzres in hzredicate fulline- 
xur, vel hreditatew de jure'Regni petere poteſt, Lack kh 
..,Audherewith'do agree not only other- ancient Authozs, but the conffant 
opinion of the Judges in all ſacceſion'of agesever ſince; of the ancient Lawof 
\Eng/atd, -Yereupon theſe two concluſſons do follow; | * ** Lew 
/ 1, That anyfozein Canon oz conffitution-made* by authozity of the Pope, 
being (as Glanvill ſaith)'Concra jus & conſverudinem Regni, bindeth not untill 
it be allowed by Act of Parliament,- which the Biſhops: here payed it'might 
havebeen/; foz no Law oz Cuſfome of England can be taken away, abzogated,oz 
adnulled, btit by authozity of Parhamenti -  -- | ra gniak eoormnngcc 
-- 2+ That although the ob wk were Spirituall perfons, and in thoſe vayes 
.had a great dependency onthe-Pope, yet in cafe of generall baftardy, when the 
King w2ote to them to certifie who was lawfull heir to any lands oz other in- 
heritance, they ought to certifie acco2ding to the Law and cuſfome of England, 
and not accozding to the Romane Canons and conſtitutions, which were con- 
trary to the Lawand cuſtome of Boglind ; wherein the Biſhops ſought at this 
Parliament to be relieved. | 
fe the firlt part of the InRicutes, ſe&. 359, & 400. and abde thereunto : 


"Afliſa wenit, &7. $i Nicolaiu de Lewkenor Pat' Thom! de Lewhenar 


'fuit ſerſitus,, &c. de maneria de Southmyms quod Rogerus de Lewkenor 


tenet, qui dicit quod of eſt frater ipſius Thoms antenatus de eodems Pa- 
ire & eadem Matre, > eſt ſerſitus de predicts tenementis, & clamiat per 
evndem deſcenſum, & petit Fudicis, Thow' dic quod Rogerus non poteſt 
clamare per enndem deſcenſum, quia dicit quod idem Rogerus natus fujt 
extra ſponſalia, &c. Etquiaidem The _—_— didicere, quin idem Ro- 
gerws 4; fratey ipfius Tho' antenatus de codem Patre & eadem Matre, & 
poſt mortem predicts Nicolai Patris, Oc. intravit in eiſdem tenementis 
ut filins ejus & heres, * Conſideratum eſt quod prediftus Rogerus ind 
fine die, Et Tho,Nich, cap' per Affiſam, ſet fit in miſericordia, &c, 


Note by this judgement that the baſfard eigne fo this intent is accounted 
heir, and of the blod with the Pulter puiſne, as the Pulier pniſne cannot have 
an Aſſiſe of Mordaunc' againſt him, | ; 44 

We remember not that we have read in any Bok of the legitimation oz 
adoption of an heir, but only in BraRon lib, 2, cap. 29, fol, 63.b. andthat tono 
little parpoſe ; but the ſureſt adoption of an heir is, by learned advice ts make 
god aſſurance of the land, xc. | 


T Et omnes Comites & Barones una voce reſponderunt, 
quod'nolunt leges Angliz mutare que hucuſq; uficatz ſunt 


& approbarz.] The Nobility of England hate oher had the Laws of Eng- 
land m great eſtimation and reverence,as their beſt birth-right, and ſohave the 
Rings of England,is their pzincipal ropalty and right belonging to their Crown 
and dignity, Zhis made King H, x, that noble King; ſurnamed Beauclerk; to 
waite to Pope Paſchal}Notum babeat SanRitas _ quod me yiycrte (auxiliance 

Fn Deo) 


99 


Glanyli, 7.C. 15. 


ſecundum Canones & leges Romanas talis filius fir legitimus heres, camen ſecun- - 


BraR. li.5.f0.416, 
417. Fleralib, 6, 


. C, 38, Forteſcue 


c.39. 11 Aſ.p.20, 


4 E. 1. Star. de 
Bigamis C. 9. 
limile. 


Glany, ubi ſipra. 


Paſch. 18 E.z. in 
Banco, Ror. $0; 
Mid. in Afl, de 
Morcdaunc”, 


Vide Mic.15E.1. 
in Banc. Rot. 129. 
Hertf, Tr.i5 E.1; 
ibid.Ror,60. Not: 


* Judgemeas, 


See the firlt part 
of the Inſtituws; 
leR. 400. 


Chart. Hen. t + 
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4g wh ke uſus regni noftri Anglis pon imminuentur, & fi ego ( quod ab. 
ſpree þipox pave, optinatr ma conn Ang populn dll 


"And fl obſervation, bow dangerous it is ( as elſewhere 
—_— noted ) STI of the —_ Law. 


William Malmſ, 


Iþ. 3.circs injri 

Ingulphuslib.6. 

os Cunt DEE Aa during this Pactiamont in the 20. yeat 
er de Nor.ca,27- the 23, 0020, Epiſtles af Gr 


fo. 42 & 44. 


imat bahomently | 
i > of Canterbury, | Arch-bifhop, fas that the King 
bard US apart ane rope og CuTame of the Kealm in this 


ll; Wheredy & eth, that not onely t 
bimnſeif boos again it appeareth, that y the Nv 


Rot. Par,:z8 E, x, 
*pud Lincoln, 


Jus Faronex. 


toriarp , EET 


T Leges FR EEE aur comumane latvs are aptly and maperly 

alledthe lalueot Engr, eyroph nl Ah. err rey Hingham of 
a lebeorty ho bob, <uxpoptnpnk RD pabewe tepeaden 

epoym ary wa law what of England, as partly hath been t we Tic 
foes 1 an therolaze tho Poet fpake truly penirus tato divifos orhe Bri- 
ranacs2 fo ag the tawot England is brag ol guano opoebnm. 
England , thareiue foaein paecenents aro not to be objected againÞ us, vecany 
weard not ſubject to fozein laws. 

Ana it is a nate wazthy of abſervation.that whore at the holding of this Par, 
liament in anno 36 H, 3. and befove and ſome time affer, many of [tho Juhges 
and Juffices of this Realm were of the Clergy, as Biſhops , Deans, and 
Paiefs, andall the great afficera of the Realuy, as Lozd Chancellsz, Troaſu- 
ro2,P2iveealPaebvent gc. worn fa2 the woT part of the Clergy, pet even in- 

' thole ties the of tha Waalw, beth of yn did eon- 
ftantly maintain the laws of England, ſo as no 1 was made pon 
them o2 hzeach unto them by any fozein power , as partly hath ben hewed in 

Lib. 5.fo, x.&c. Caudries cafe ; and many maze jubgements and ies in law might be 
Cauiries caſe. pzaduced ſoz manilfcſtatian thereaf. 
Dae $ 934. of the Clergy Judges and Juſtices of the realm of ancient time. 
BraQon lib.5.fo, 
416, 417- &C.] Vere was the mat and eng. Wut BoaKon ſaith, _ Regem 
& magnates: Er omnes canutes 0089 una voce refpoaderunt, Nolumus 
Anglia maytave Ke. foz (a it is in anctent Panulcripts. Ih 
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This is the firſt of this kind that we remember that hath ben pzinted ; fo; 
if is to be underſt@d that by the parliamentary ozder all -motions and petitions 
made (as this was) though they were denied; and never,p2oceded fo. the eſta- 
bliſhment of a Statute, yet the ſame were entered into the Parliament-roll to- 
gether with the anſwers thereunto : but this is the firftrof this kind (as hath 
been ſaid) that hath been p2inted. 110 ye mee = | 

And yet in our books this is called a Dtatute, foz Sr. Galfred le Scrope chief |;;.. 

Juſtice ſaith,befoze the ſtatute of Merton the party pleadednat generalbaffardy, «x: aff p. 20, 
but that he was bozn out of eſpouſals ; and the Biſhop to certifie whether 

he were bozn befoze eſpouſals oz not, and accozding to. that, certificate to p2o- 

cd to judgement accozding tothe lawof the land: And the pzelates anſwered ,,. . tract 
that they couldnot fo this wait anſwer, and therefoze ever fince ſpeciall baſtar- x1::, ii. 6.cap.z8. 
dy (viz. that the defendant, xc. was bozn befoze eſpouſals) hath ben tried in 47 £: 3. 34. 
the Kings Courts, and generall baſfardy in court Chziſtian ; and herewith a- 2: E: 3- 49. 
gre our old books and the conffant opinion of the Judges ever ſince. .. - « 46. 

Now foz that this point was reſolvedin Parliament,- it is here ina large © © * * 
ſenſe calleda Statute. | | 


CAP. X 


Roviſum eſt inſuper, quod quilibet liber homo qui 

ſeam deber ad comiratum, trithingum , hundredum, 
& wapentagium , vel ad Curiam domini tui, libere poſſic 
facere Attornatum ſuum, ad ſeas illas proco faciendas. 


» 31 


T Sectam debet.] No:a, There be two kinds of ſuits, viz. ſait reali, 
that is, in reſpec of his reſiance to a Leet oz Tourn ; andſuit-ſervice, that is, 
by reaſon of a tenure of his land of the County, Yundzed, Wapentakeooz Pan- 
ns2 whereunto a Court Baron is incident, Bekoze this Art every one that held 
by ſuit-ſervice ought to appear in perſon,” becauſe the'ſiniters were 'Jadges in 
thoſe Courts, otherwiſe he ſhould be amercied ; which was miſchievous, foz it ,; x. 3- Ayowry 
might be that he had lands within divers of thoſe Deigniozies, and that the 77. vid.Glo.c.s. 
Courts might be kept in one day, and he could be but, in one place at one time, W- 2. cap. 10, 
_ this Statute extends not to ſit reall, becaviſe he cannot be Within two 
ets, 19 .v ; R 


 Trichingumor Trithin e:] Vert it lignifieth a Court which ; 
conſiſteth of how ty four Yundzeds, kn doth not here fnifi a Let he vet orally 5 


of frankpledge. Magna - Chart. 
6 om} "an he . ._ C. 35, Temps 
A Wapentagium.] That which in ſome Countries is called a Puns "29-0. 166. 


wzed Court, in ſome Countries is calleda Wapentake, * Quod Aogli vocane 33% 27% 


Hundredum ſupradi&i Comitatus yocant Wapentzgwum, Now the reaſcn of the x. N. s. 4 
name was this : When any on a certain day and place twk upon him the go- * Lam.ycrbo cen- 
ernment of the Yundzed, the free ſuiters met him with launces, and he de- turiz, int. leges 
ſcending from his hozſe, all roſe up to him, and he holding his launce upzight 4 h IS 
all the reſf, in fign of obedience, with their launces touched his launce oz wea- — 
pon : fo2 the Saron wo2d wapen tis weapon, and cac is ta&us, 02 touching ; 
and thereof this aſſemblie was called Wapentake, o2 touching of weapon. Mirror, ca.5, $ 3. 

Now albeit he that holveth by ſuit ſervice may make an Attozney, yet that 

D 2 Attozney 


1CO 


Temps E. r, 
Atrorny 106, 


F. N. B. 156. E, 
W. 1. Cap. 33+ 


F, N. B. 157. 


W. 1.cap. 33. 
Cuſtumier de 
Norm, cap. 65. 


Merton. Cap. II, 


Attozney cannot ſit as Judge, as the fre ſuifer himſelf might do, foz he cannot 
depute another in his jidiciall place; and the wozds of the Statute be , Liberz 
poffir fartre atcornatum ad ſeas illas ptoeo faciendas. 


© Liber homo.) MThis doth extend to-Free-holders in ancient de- 
meſne, but not to Copte-holders. 


T- Facere Attornatum.) Þe mutt make aLetter of Attozney under 
his ſeal, which the ®tewardonght to allow; and ifhe do not,the ſuiter may have 
a Writ-out of the Chancery foz the allowance of him : oz if he doubted that. 
he Qhouldnot be allowed, he have a Writ befoze-hand to receive him 
as Attozney : and ſuch a Writ ſhall ſerve during the life of the tenant, xc. foz 
the wozds of another Yrit be, Er quia yirtus Breyium noftrorum de hujuſmodi 
Actornato'faciendo terminum non Tapir, nec terminus limitatur durantibus per- 
ſonis, &c, , 

What ſach an Attozney may do, and who cannot be Atfozney, ſe& the 
Statute of W. 1. 


T Adſe&tas illas pro co faciendas.] x as by fozce of this Ad 
be may do ſuch ſuit as the Fre&-holder ought to do. | 
Dee the Regiſter 19. This Act extendeth fo Jufftces in Eire. 


—— 


CAP. XI 


E malefaQoribus in parcis & vivariis nondum eſt diſ- 

cuſſum, quia magnates peticrunt propriam priſonam 
de illis quos caperentin parcis & vivariis ſuis. Quod qui- 
dem dominus Rex contradixit, & ideo differtur. 


T Vivarium 7] 3ga wozdofa large ettent, andex vitermini ignifieth 
a place in land o2 water where living things be kept. Polt commonly in Law 
if ignifieth Parks, Warrens, and Piſcaries oz Fiſhings; here it is taken 
foz Warrens and Fiſhings, foz that Parks were named befoze. 


'7 Propriam priſonam.) This Petition of the Lozds in Parlia 
ment ſtood upon thze bzanches. x, That they might impaiſon ſuch as they 
ſhould take in their Parks oz Uivaries, which ſ&med to be againft the 29, 
Chapter of Charta, 2. That they ſhould have propriam priſonam, a pai- 


ſon of their own, which no ſubject can have ; foz all pziſons oz gaoles are the 
Kings pziſons oz gaoles, but a ſubject may have the cuſtodie 02 keping ofthem. 
3- That they ſhould not be impziſoned in the common gaole, All which 
Domus Rex contradixit, 
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Statutum de Marlebridge, 
Elitum 52 H.3. Anno gratie 1267. 


q Marlcbridge.]Rw called Marleborough, a Town in Wiltſhire, the 


greateſt fame whereof is the holding of this Parliament there. Henricus yers, Polyd. Virg, p, 
&c, Concilium conyocavit Marlebrigium, quod eſt pagus celebris comicatus Wil- 3*#+ ** 


ceriz, qui in eo-conventu primum leges ab ſe latas, & przſertim Magnz chartz, 
de concilii ſentencia approbandas, deinde alias condendas curayit, quz ad Rtatum 
& commodum regni maxime conducerent, 


This Town in our Books is called a Citie , and the Fre-men thereof 39 E. 3.f0. 15. 


Citizens. 

T7 52 H. 3.) This King reigned longeſt of any King fince the Con- 
queſt oz befoze, that we remember ; foz he reigned 56. years. But the great 
and famous Nueen Elizabech was of greater years then any of her p2ogenitozs, 
fo; ſhe attained nere to 70, years. @o King H. 3. reigned longeſt, and Nuen 
Eliz. livedlongeſt. She reigned the years of the Emperour Auguſtus, and 
lived the years of King David, 

\ Nno Gratix M.CC.LX VII. Regni autem domini Hen- 
rici filii Regis Johannis quinquageſimo ſecundo, in 
otabis S, Martini, providente iplo domino Rege, ad regni 
ſui Angliz meliorationem & exhibitionem juſtitiz (prout 
Regalis officii expoſcit urilitas )- pleniorem , convocatis 
diſcretioribus cjuidem Regni, tam majoribus quam mino- 
ribus, Proviſum eſt & tatutum, ac concordatum & ordi- 
natum, ut cum regnum Angliz multis tribulationibus & 
difſenſionum incommodis nuper eſſet deprefſum, reforma. 
tione legum & jurium (quibus pax & tranquillitas incola- 
rum conſeryetur) indigeat, ad quod remedium ſalubre per 
ipſum Regem & ſuos fideles oportuit adhiberi: proviſiones, 
ordinationes, & Rtarura ſubſcripra, ab omnibus regni iphus 
incolis, tam majoribus quam minoribus, firmiter & invio- 
labiliter temporibus perperuis ſtatuerir obſeryari, 


..-— vi Pzeamble to all the @tatutes of Marlebridge doth conſilt of 
ur $, 
1. The end wherefoze theſe ®tatutes were made, foz ſapiens incipic 4 fine z 
and that is twofold. 1, Ad meliorationem tegai Angliz, 2. Ad exhibicionem 
julbriz _ſjrous regalis officii expoſcit wtilitas) pleniorem. | 

2, Df what members this Parliament conſiſted, Conyocatis diſcrerioribus 
ejuſdem regni, ram majeribus quam minoribus. | 

3. What was the cauſe of calling this Parliament, Cum regaum Aogiin 
multis cribulacionibus & difſenfionum incommodis nuper eflet depreflum, K@he 

many 


IOZL 


late, grew. 02 


Marlebridge. Cap-1. 


many fearfull and dangercus troubles. and diſſenticns betw'&en theKing any 
his -Warons, which J had rather-you ſhould read in Piffozy , then I Ghould re; 
out of this tot, that the King ſometimes zllcwed and 
ſometimes diſallowed Magna Charta and Charta de Foreſta. 

4+ What ſheuld he the remedy that peace aud, tranquillity,might enſue, 
Ut cum regnum &c. reformatione legum”& jurivum quibus pix & tranquillitas 
incolarum conſeryetur ,indigear, ad quod remedium. ſaJubre per ipſum regem & 
ſuos fideles, &c, provifiones, ordinationes, & Ratuta ſubſcripta, ab omnibus regni 
ſuis incolis, tam majoribus quim minoribus, firmiter & inviolabiliter temporibug 
perpetuis fiatuerit obſeryari, Re 

This remedy that ſhould foz ever in all future times be inviolably obſerved 
conſifted upon two parts. 

+. Fo2 eſtabliſhing.of Magna Charta and Charta de Forelta, whereof maze 
ſhall be ſaid when we come to the firſt Chapter. Jn the mean time this 
ts to be: obſcrved,. that after this Parliament neither Magna Charta ng; 
Charta de Forefia was ever attempted to be impugned o2 queſtioned ; where- 
upon peace and tranquillity, whereof this Pzeamble ſpeaketh, have ever ſince 
enſued. 

2. Fo2 enacing of new Lawes oz declaring of old, with addition of great 


puniſhment. 


CAP. I. 

$-» autem tempore turbationis nuper in regno Anglizx 
ſubortz. &; deinceps multi magnates & alii juſtitiam 
indigharti fuerint xecipere;per dominum Regem - & curiam 
ſuam, prout debuerunt, & conſueverunt temporibus pre- 
deceſlorum ipſ1us domigi Regis, & etiam tempore ſuo ; ſed 
de vicinis ſuis & aliis per ſeipſos graves ultiones fecerint, 
& diſtriiones, quouſque redempriones reciperent ad yo- 
luntatem ſuam'; et prxterea quidam eorum ſe per miniſtrog 
domini Regis yuſticiari nen permittant, nec ſuſtineant 
quod per 6 liberentur diſtriftiones, quas authoritate pro- 
pria feccrint ad voluntatem. fuam;' Proviſum eſt , concor- 
datum & conceſſlum, quod tam rmajores quam minores 
jufticiam habeant & recipiant in curia domini Regis; t 
nullus de cztero ultiones aut diſtriftiones faciat per volun- 
tarem ſuam, abſque conſideratione curixz domini Regis, {i 
forte dampnum vel injuria fibi fiat, unde emendas haberc 
voluerit de aliquo vicino ſuo, five majore five minore, Su- 
per articulo autem ſupradito proviſum eſt & conceſſum, 
quod f1quis de cztero ultiones hujuſmodi capiar = volun- 
tatem ſuam propriam abſque conſideratione curiz domini re- 
gis (ut prxdictumeſt) & inde conyincatur, puniatur per te- 
demptionem, & hoc ſecundum quantitate _— Ec 
| 1mi- 


2 a 2 = 2 _ am 
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fimiliter & vicinus ſuper —_ ſfuum wremo glen ce 

fine conſiderationecurizx domini regis, per q datppiirn 

habear, uniatur eodem mods, : .& hoc ſecundum 
nah (ee Et nihilominus fiantemendzþlend & FI 

oe eis .qui dampna ſuſtinuerunt per hujuſmodi diftri- 

Cionem. 


y > —tomegs -— === =o round 


he la onh 
bo /0ilev'by the King and his Court xs ther 
—_ & alii ot fuerict Wha ws ec on” dominum Regeta wo cutl- 


Fs 


world ſuffer them to make atiln by fnch phones as "_ 
EL dwn EE their pleaſure. Yere you may fee The 


of di traublen State. 
Hy ghee Act confffketh of divers bzanches. 


Firft, a remedy in generall foz all the ſaid miſchtefs. 


q Proviſumeſt, concordattim & concefſurn, quod am 
majores quam minores juſtitiam habeant' & recipiant in 


curia domini R ©Y18. ] This is tho gviden mete-wands that the Law hath 

appointed to — the caſes _ and fi I perſons, high and low, to 

have and receive Juffice in the ; y the King hath diſtribu- 

ted his judiciall power to Ld, Cizns of Juſtice , and Courts of Jq- * H.4.19. Gaſc. 
Lice ought to determing all Cauſes , and that all private revenges m $41 mm 
aided. 25 n- 32.0 


ul nope mat ej be Falted, tha that is, have and TM 


2. Thatina paivete re he taken, naz any wan by his own 


power revenge hunſelf ; And this articte is du See a. —_— 
VindiAz elt wy & ego Becrwug faith Sim iger Bow tt : phe ASS 


——_ Gund, a from his doe. way Wonks bw Courts 
ice. 

3. That all the Subjecs of the Realm ought fo be juftiffed, that ts, ſubmit 
themſelves to the Kings Dfficers of Juſtice accapving to Law. 
wiheennthatm _— jul hel ſes * bealls, any qther ca ts tho Le — 

men map e es, and 
| whereof they dave @ great nts 20" the nee 


T Incuria domini R "MOTT RO” great impeztance: 
{92 akl Cauſes ought to be EIS og 
$66 of the Kings Courts openly in the —___— 
may reſozt , and in no Chambers oz od 
Ae not Indges of chambers hut of Courts; 
where the parties Councell and Attamays atte 
Wards and. judganuuts to be wake and given, 


104 Marlebridge.- Cap-2. 
: places, where aman maytofe his ccuſe; 02 receive great prejudice, 


: 7: ES. FE EEE: 
nk 


e4b appeareth becauſe he doth 'it net in Court 
R—— 


wi lroam a 8aryerit —_—_ 
tiuerit, 6) ee wy iltya .N are Cauſes 

62 ſeoggeTions'any refetences, but in curia dowini 

. Ft nullusdecztero ultiones aut:diftrictiones FM per 
voluntate ſuam abſque confideratione curix dominij Regis.) 
The, nite clauſe was affirmative.;\Mhis clauſe, fv; the moze YG is inthe 


Seneca. 


C DiftriQtiones faciat per yoluntatem ſuam.] Thi s ta; 
king dilfreſſes not accozving tothe Law, as fo ſervices, rents, gz fo; damage 
feſant , oz fo2 other lawfull canſe, but fdz revenge, without cauſe, of -his own 
head atid will, that is, to be his 'dton judge and carver, to ſatisfie himſelf 
without any lawfull mean oz canrſe of Law; and ſo it is fo be ander- 
find th2ough this whole Chapter * Foz this Chapter W_ be underffod 
de ultionibus, of revenges, which-are of two natures. 1, 
condar, tmpziſonthent, and thelike : 2. By diſfreNes, alt = 
kakingof gods. Concerning takings in nature of iſtreſſes, pzob 

x. Part Inſticut, in the next thze Chapters. 


_ . T: Puniatur per redemption.) Foz this tazd (eediporis) and the 


| Eat thereof, ſe the firſt part. of the lofticuces, eR. 94, | 


A & 


FI8F1 Y # 4 
F ———— 


CA "= I I. 
Nous inſuper major vel minor diſtringat aliquem ad 


veniendum ad curiam ſuam qui non firde feodo ſuo, 

aut ſuper ipſum non habcat juriſdiftionem per hundredum, 
wapentagium ,” vel balivam, que ſua fit; nec *Jiftridtiones fa 
ciat extra feodum ſuum, "ſeu locum vubi balivam habcat, 
vel juriſdiftionem. | Er qui contra hoc ftatutum fecerit, 
puniatur cedem modo, & hoc ſecundum delicti quantits- 


rem, & ctiam qualiarer, 


© ig Nullus inſuper major, &C.] This Chapter concerning Di- 

Fleta 1.2.cap.40, ſtreſſes enaceth thze things. x. That no man ſhall diftrein any to come fo 
W. x. cap. 36. his Court but ſuch as be within his fe : This ts intended of ſuit-ſervice un 

9 15. . reſpectof a ®eigniozy , andnot of ſuit reall in reſpec of reftance. 2, ©: 

ric.cler. . 6- that he hath juriſdiction by Yundzed, Wapentake, oz Bayliwick. 3. That 


ape per var ye ſhall not take diftreTes out of his fee-02 place where he hath a bayliwick) 


This Chapter is a-Declaration of the Common Law, ſaving fo2 he 
penalty hereby inflicted: and therefoze if A viftrein B. and in a replevie'A, 


—— as Lozd foz rent oz ſervice,. B, plead hors de ſoa fec 1 ye 
0 
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found fo2 B. A, ſhall not in this Replevy be puniſhed by ranſome, xc, accozding Regiſt.97.48.3.r, 


to this Ac, but he muſt have an Action upon this Statute, Er fic de firui- CNLEED 


libus. 11R.2, Avow.$7., 
18 E.z, Attio 
C lInfr a balivam.} Vere Baliya is well erpounded by the Statute it cur leſtar. ds... 
ſelf, fo2 it ſignifieth here juriſdiction, and therefoze it is here ſaid, Infra balivam F.N.B. 89,90. 
ſeu Juriſdiftionem, 


CEE IFEZ 


I quis autem major vel minor permittere noluerit libe- W.:.cp47. 
rari per miniſtros domini Regis,ſecundum legem & con- 
ſuerudinem Regni, diſtrictiones quas fecerit : autetiam ſu- 


« ſtinere noluerit ſ\ummoniriones, attachiamenta, executiones 


jadiciorum curiz domini Regis fieri ſecundum legem &* conſue- 
tudinem Regni ut prediff eſt, puniatur modo pradicto, ran- 
quam ſe juſticiari non permutrens, & hoc ſecundum deliRi 
quantitatem. Er ſi quis major vel minor diſtriftiones faciat 
ſuper tenentem ſuum pro ſervitiis & conſuetudinibus, quz 
ſibi deberi dicat, vel pro re altera, unde ad dominum feodi 
pertineat diſtriftiones facere, & poſtea convincar, quod te- 
nens ea ſibi non debeat: non ideo puniatur dominus per re- 
demprionem, ut in ſupraditis caſibus, {1 permirrat diftridti- 
ones deliberari ſecund' legem & conſuetudin' regni; ſed 
amercietur, velut ha&tenus conſuetum eſt, & tenens dampna 
ſua recuperet verſus eum, | 


This Chapter conſiſteth on th2e& bzanches. 

1. That all of what eſtate ſoever, ſhall ſuffer ſuch Diſtreſſes as have been Regilt.97. 
taken to be delivercd by the Kings Officers after the Law and Cufforne of 
the Realm. But if any will nof ſuffer them to be delivered, it is no god re- 
turn foz the Sheriff to ſay that he .was reſiſted, foz he may take poſſe Co- 
Mltatus, 
- 2+ That all ſhall ſuffer ſummons,attachments,o2 erecutions of judgements 
in the Kings Court, +e. | 

3+ If the Lo2d diſtrain his tenant foz cuſfomes, ſervices, 02 any other dufy 44 E.3.20. li.4. 
which the Lo2d alledged to be behind, if it be found that it 1s not behind, Non fol.z:. Bevils | 
puniatur Dominus per redemptionem, &c. WBut at the Common Law an action <**-li.9.#0.76, 
of Treſpaſſe Vi & armis in that caſe did lie, | Combes Cale, 

; This b2anch is interpzeted that the Lo2d ſhall pay ho fine,andtherefo:e fince 

this Act by a conſequent no Action of Treſpaſſe Quare vi & armis lieth againſt 
the Lozd in this caſe, foz then he ſhould pay a fine. 

The fozmer Chapters inflit puniſhment where the diffrefſe is unlawful, 4: £.3.:6. 
02 that he that diſtrained had no ſetgniozy oz juriſdiction at all; o2 diſfrained 44 £-3-13- 
ut of his fe 02 juriſdiction, ec. But in this laſt bzanch, he which diſtrained ** £:3.97-* £4- 
hada lawful ſeigniozy, and diſtrained within his fe and ſeigniozy, and ſo this 15/97" 
caſe differeth from the other, (although in truth nothing was behind,) But + £.4.z. 

= this 
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2 8.4.4. 11 H.4. this is to be intended where the Lo2d himſelf doth iffrain ; foz if his Bay 


78. 1H.6.6. take a Diftreſs, wherenothing is behind, there an Action of Treſpaſſe, Quare 
g9H.y.14.Combes - ,, . mis lieth againſt him, becauſe the Baily ts not Dominus, and ſo it is 


Cale, ubi ſupra. nainſt a Guardian in ſocage, And if the Lozd himſelf doth cut any wad, 03 
9H520.44r-3- zeak the houſe, a2 feed the ground of his Tenant, oz the like, which he doth not 
riorq., —  - ln reſpec af his Seignioy, there an Action of Treſpaſſe, Quare yi 8 armis li 
eth againſt him, foz he doth not theſe things as Dominus, 
48 E.3. 5:6. And(Dominus) in this Act is extended to the Lefſo2 upon a leaſe foz life, oz 
28E-3-97- fog years made, fo2 the Lefſe fo2 years ſhall doe fealty alſo; but if the Lefloz 
34.55,23* put out the Leſſee foz years, 02 dilleiſe the Tenant foz life, oz doe any Ac, not 
as Dominus, the Leſſee ſhall have an Adion of Treſpaſſe againff him, Vi & 
arms, 
CAP. IT. 
W.. cap.19. Ullus de cztero faciat ducere diſtritiones quas fecerit 


extra Comitatum in =u= captz fuerint. 'Er i vicinus 
hoc fecerit ſuper vicinum ſuum, & per voluntatem ſuam, 
& line judicio, puniatur per redemptionem ur ſupra, yeluti 
de re fafta contra pacem. Veruntamen fi Dominus hoc 
ſuper tenentem ſuum facere prxſumpſerit, caſtigerur per gra- 
yem miſericordiam. Diſtrictiones inſuper fint rationabiles, 
& non nimis graves. Et qui diſtrictiones fecerint jrrationa- 
biles, & indebitas, graviter amercientur propter exceſſum di- 
rictionum iplarum. Yide Statut. Anno 1 &* 2 Phil. & Mar, 


Cap.13. 


Xhis Chapter emptteth it ſelf into five parts, viz. 
R.. — 4 none ſhall dzive any Diftrefſe out of the County where he hath ta 
n it. 
22 E.4.11, 2+ If oneneighbour doe ſo fo another, (as fo2 damage feſant, oz rent charge) 
of his own authozity, he ſhall make ranſome, that is, a fine, as of a thing done 
againſt the peace. ene Ra <0 | 
3. If the Loz2d p2eſume fo doe it againſt his Tenant, he ſhall be puniſhed 
by a great amerciament, ; | 
6H.3.Avow.242+ At the Common Law a man might have d2iven the Diftrefſe to what Coun- 
Temps E.1.ibid. ty he would, Which was miſchievous foz two cauſes : x. Becauſe the Tenant 
<4 zoAf-38. yas bound to give the beaſts being impounded inan open pound ſuſtenance,and 
14.60: £.4. being carried into another County, by common intendment he could have 
Barre x20, no knowledge where they were. Another cauſe, he could not know where to 
F.N.B.89g., have a Replevy, but the party was befoze this Statute d2iven to his Action 
Pl, Com9, b, up his Caſe. And albeit this Statute be in the negative,yet if the Tenancy 
be in one County, and the Pannoz in another County, the Lozd may dzite 
the Diſtreſſe which he taketh in the Tenancy to his Pannoz in the other 
County, foz that the Tenant is out of both the ſaid miſchiefs ; foz the Tenant 
by doing of ſuit and ſervice to the Paunaz, by common intendment may know 
what is done there, and therefoze may give his beaſts ſuſtenance, and to know 
where to have his Replevy, the Bailiff of the Pannoz uſually vzives - 
Cattle 
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Cattel diftrained to the pound of the Bannoz, Andthis Act extends as well to 
gvds as to beaſts, Note hereby, a Caſe ont of the miſchief is out of the mea- 
ning of the Law, though it be within the Letter. 

4+ That Diſtrefſes be reaſonable, and not to great. Vide the firlt part of negit:. 7. 
the [aſticutes, What ſhall be (aid reaſonable, auy by whom if Hall be triedin this 2. parc Indt. ſe 
afld in all other Caſes. Some ſay that foz homage,oz fealty, foz the erpences of 59. 29 E-3-23. 
the Knights ofthe Parliament an exceſſive diffrefſe cannot be taken : but this 42 E.3.26. 


Statute id general, and ertendeth unto all, 11 H.4.2, 
'5. Ye that takes unreaſonable and undue Diftreſſes ſhall be grievoufly $H.4.16, 
anierced fo2 the excefſe of thoſe Difkrefſes, 29 E. 3.33. 


It is wozthy of abſervation, haw p:ovident the Pakers of theſe andother Star. 5: H.z. 
Statutes be, that mens beats, cattel, gz ather gads be not unjuſtly oz exceſ- W-:-<16. 
ſvely diffrained ; andif they be, that deliverance be ſpeedily made of them by a1 _— 

otherwiſe the husbandoy of the Realm and mens other trades might 12.2 if ® 


Replevy, 
be overthzown oz hindzed: aud this agreth with the reaſon of the Comunon 


'Law, 


And therefoze if the Lozdo2 his Bailiff come to diſtrain the beaſts 02 govs 7 £-3-3.b. 20 A 
of his Tenant fo his rent behind, befoze the DiſtreCe the Tenant (that he 3753 54*7: 
may kep and uſe hts beaſts o2 other gods) may upon the land tender the arre- Libs. fol 147 
rages, and if after that a Diſtreſſe be taken, it is wzongful ; And if the Lozd le 6 Carpenters 
have diſtrained, if the Tenant befoze the impounding of them tender the arre- Cz{.li.s.#0.76. 
rages, the Load ought to deliver the DiſtreCe, andif he doth not, the detainer "i\kingrons Caſe: 
is unlawful. Even ſo it is in caſe of a Diſtreſſe foz damage feaſant, the ten- 
der of amends befoze the Diſtreſe maketh the Diftrefe unlawful, and after 
the DiftreCe, and befoze the impounding, the detainer unlawful. But if a 
man bzing an Action of Treſpalſe foz taking away his bealfs oz other gays, ** *7-7-30-*- 
there tender of ſuch ſufficient amends befoze the Action bzought is no barre, be- 55 90% 
cauſs he that tendzed the amends is not the o the gods, as in the other $i + 51 Jac 
caſes, but a TreſpaCer, whom the Law favoureth nof. And further, if the Cap. 
Avowant hath returned irreplegiable, yet if the owner of the beaſts 02 gods ,; 1.4.4... 33H 
fender to him all that is due upon the judgement in the Avowzy (whereby the 6.37.4. 45 E.3.9. 
certainty doth appear) he may have an Adion of Detinne foz the detainer 
— ods 02 iipon ſatisfaction made in Court, have a Writ foz their de- 

wery, | 
7 Diftrictiones ſunt inſuper rationabiles & non minus ,, 1x.;.419:. « 


Ir ee. propter exceſſum, &c.] quicquid is exceſlu aRum ef, 
prohiberur, 
Foz erample, if the Lo2d diftrain two a2 thz# Dren fo2 rij; d. 02 the like Kegilt97: 323.4; 
ſmall ſumme, and the owner bzinga Replevy of the Dren, and the Do po 26.11 H pry 
taking of them foz the twelve pence, gc.. of his own ſhewing he ſhall make OY 
ine, ec. oz the party may have his Action upon the Statute. Dy OR 
If the Lozd diftrain an Dre 02 Yo!ſe foz a penny, if there were no other Dj- 
rom _ < land — _—_ is an erceſive ; bnt if there were a 
ine, ec. then a the Dre oz Vozſe is ercefſi ecauſ; 
he might have taken a beaſt of lee value, ——_ 
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C, 323 38, 


Cap. Itineris. 


Vet, Mag. Chart, 


150. b. 


Mag.Chart, C,29. 


Cap.s. 


Alarlebridge. 


CAF.F. 


'Agna Chart in ſingulis ſuis articulis teneatur, tamn in 
M his quz ad Regem pertinent quamquz ad alios, & 
hoc coram Juſticiariis itinerantibus in ſuis itineribus, & 
Vicecomes in comitatibus ſuis, cum opus fuerit,demandetur, 
& brevia'verſus eos qui contravenerint gratis concedantur 
coram Rege, vel coram Juſticiariis de Banco, vel coram 
Tufticiariis itinerantibus, cum in partes illas venerint. Simi- 
liter Charta de Foreſta in ſingulis ſuis articulis teneatur, & 
contravenientes per dominum Regem, cum convicti fuerint, 
graviter puniantur modo {upradito. 


This, as hath been ſaid, was one of the pzincipal cauſes of the ſummons of 
this Parliament, andafter this enſued great and conſtant peace and tran 


quillity.. 
And where ſome have thought that Magna Charta had not the ſfrength of a 
Parliament befoze this Act, how they miſtake it, you may read befoze in Maga 


Charts, cap,z3,and 38. 


q Magna Charta,] Wy this time this Charter had got the name of 
Magna Charza, and by that name onely is hero confirmed, 


7 Tam in his quz ad regem pertinent quam ad alios.] 
Mheſe be ſhot and effeaual wozds, and fo avoid all ſcruples the King is er 
pzeſly named ; and it hath not wozds of confirmation, but wozds of effabliſhs 
ment, Quod Magna Charta in fingulis ſuls articulis teneatur, Which is the 
ſureſt way. 


« Coram TJuſticiariis itinerantibus.] vide Cap. Irineris, the 


Articles of Magna Charta eſpecially given in charge, and enquired of, xc. by 
Juſtices in Ey2e, and by this Act they had their authozity therein, 


 Brevia gratis concedantur.] writs againſt the bzeakers df 
Magna Charta ſhall be freely granted, to encourage ſuch as would purſue 
againft them. | 


C Coram Rege.] That is, in the kings Bench, 
« Coram Juſticiariis de Banco.) That is, in the Court of Cow 


mon Pleas. 2 
C Similiter Charta de Foreſta in fingulis ſuis articulis 


teneatur, &c.] This was another of the pzincipal cauſes of the ſummons 
of this Parliament) as hath been laid, 


C4? 


Cap.6. Marlebriage. 


CET. FL 


E his autem qui primogenitos & hzredes ſuos infra 
D xtatem exiſtentes feoffare ſolent de hxreditate ſua, ut 
per hoc amitrerent domini feodorum cuſtodias ſuas, Provi- 
ſum eſt, concordatum &.conceſſum, quod occafione hu- 
juſmedi falſt teoffamenti nullus capitalis dominus amirrat 
cuſtodiam fuam, De his inſuper qui de terris ſuis, quas 
tradere yoluerint ad terminum annorum, ut per hoc domini 
feodorum amitrant cuſtodias ſuas,falſa fingunt feoffamenta, 
continentia quod cis ſatisfa&tum eſt de ſumma ſervirii in il- 
lis contenti ulque ad terminum aliquem, ita quod f1 ad di- 
um terminum ſolvere tenentur hujuſmodi feoffati ſum- 
mamaliquam ad valorem terrarum illarum, vel in multo ex- 
cedentem, ut fic poſt terminum illum terra corum revertarur 
ad ipſos vel ad hxredes ſuos, co quod nemo eam pro tanto 
renere curaret , Proviſum eſt, concordatum & conceſſum, 
ut per hujuſmodi fraud:m nullus capitalis dominus amirrat 
i 6 ſuam. Veruntamen non licebit eis hujuſmodi 
feoffaros ſine judicio difleiſire : ſed breve habeant de hujuſ- 
modi cuſtodia fibi reddenda, & per teſtes in chartis de hujuſ- 
modi feoffamento contentos, una cum aliis liberis & legalibus 
hominibus de patria, & per quantitatem & valorem tene- 
ment”, & per quantitatem ſummz quz inde reddi debeart 
| terminum predifumattingatur, utrum hujuſmodi feof- 
famenta bona fide facta fint, an in fraudem, ad auferendum 
capitalibus dominis feodorum cuſtodiam ſuam. Si vero 
capitales domini per judicium curiz in hujuſmodi cafibus 
recuperaverint cuſtodiam ſuam, falva fit nihilominus hu- 
juſmodi feoffaris aCtio ſua, quoad terminum, ſeu ad feodum 
recuperandum, quaminde habuerint cum hzredes ad = 


mam ztarem pervenerint. Er {1 aliqui capitales domini teof- 


fatos aliquos malitiose implacitaverint, fingentes caſum 
iſtum, maxime ubi feoffamenca legitime & bona fide facta 
fuerint, tunc adjudicentur feoffatis dampna ſua, & miſx 


ſuz, quas fecerint occaſione pred” placiti, & ipſi aRtores per 
miſericordiam graviter puniantar. 


Robert Walrand penned and pzecferred this Ac, and by aid and common 
allent of the great L ozds of the Realm obtatned to paſſe it fo2 a Dtatute, 
This 


199 
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Brit.c.36. fo.95.b. This Roter: Walrznd Was learned in the Laws of the Realm, and ſen after 
this Statute, died : Yis ſon and heir conveyed his lands helden by Knights 
ſervice to his ſcn and hcir apparent, teing within the ge cf 21, years, rather 
truſting his land in his ſon within age, then in himſclf, znd died, his ſon being 
{till within age ; and this Statute which Robert Walrand the grandfather hay 
penned and pzeferred, tak firff effect in the heir cf his heir, as Brictcn 


r eth. 
9 H.4.6. 33 H-6. yr miſchief befoze this firſt bzanch of this fatute was, that ſuch a feoffs 
I5 _ _ ment as well in the Kings caſe, as in the caſe of a common perſon, did take 
—_ "= away the wardſhip of the heir, as it appeareth by the Pzeamble and our 
17E.3.reliefz, Wooks, becauſe by the Commen Law the heir could not be in ward, unleſſe he 
were. in by deſcent, and Zenant by Knights ſervice to pzevent the Load of the 
wardſhip,would enfeoff him oz her to whom the landſhoulddeſcend by the Com- 
33.6.6. mon Law, Andupon this Natute collaſſon of this kind was divided into two 
pon bzanches. The firſt was called colluſion apparent, upon this firſt bzanch, qui 
primogenitos feotfare ſolent : the ſecond was called colluſion averrable, that is 
to be pzoved upon iſſue thereupon to be taken, upon the ſecond bzanch, De hiis 
inſuper qui de terris ſuis, &c, 


q Qui primogenitos & hzredes.) albeit the heir be not primo- 
—— ri genitus, but an ny oz male lineal oz collateral, yet every of them is 
Pl.com. ubi ſup- within the ſame miſchief; and therefoze the ancient Sages of the Law, 
Hil.16E.1.in AJ mapſay tt once foz all) did ever apply the remedy fo the miſchief ; and theres 
rn '- fo2e hero this (&) a conjundive, was by conftrugion taken foz a disfunctive, 
de Brampton- VIZ. qui prim enitos vel hzredes, &c, | 
Af Tenant by Knights ſervice of land of the nature of Bozough-englith in- 
feoff his youngelt ſon; he is within this katate ; foz heres dicicur ab hzredirate, 
& fic de fimilibus. 


C Infra ztatem exiſtentes.)] This tyanch ertends not to give re 
9H4.6-u.of MEDy {02 reliefs which is due when the Tenant dieth, his heir of full age , bat 
34 H.8. c15, bydivers ſtatutes of later time pzovilion is made fo2 relief, And thus mach 
verſus finem, =Loncerning the perſon to be infeoffed within this firlk bzanch. 

23 Eliz.cap.F. F p 
176.3.63.relief3, © Feoffarc ſolent de hzreditate ſua.] x, * This word feoffur 


- 4 — implieth a fee-ſimple ; and therefoze if the anceſtoz had made a leaſe foz life, 
rel.11, 4 E.3.22, A gift in tail to his heir apparent with a remainder oz without a remainds 
& 1. Part Inſtit, x. gver of the eſtate in tail, it was out of this ſtatute, 

ſe&,x, for this 2. * This Act ſpeaketh of a feoffment made ſolely to the heir ; and there 
-+—"+Y foze if a feoffment had ben made fo the heir and an eftranger, though 
27 H.8.10. the f&-fimple were limited to the heirs of the heir, yet it was ont of this 
b 31E.1.collu.29. Act. 


33 H.6.14. 3+ © And this is to be underffod of an immediate gift to the heir apparent; 
c 33H.6. ubi ſup. foz _ a =_ foz life be made, the remainder to the heir apparent in fe, this i 
no colluſlon, 


- Though it was not a feoffment, but inured by way of grant : As if tht 

ne had granted his meſnalty to his heir, oz if the Tenant oz meſne had lt 
vied a fine, 02 ſuffered a recovery by conſent, e2 had made aleaſe and releaſe, 
oz confirmation, oz the like, ſuch conveyances had been in equal miſchief, and 
therefoze within the remedy. 

37 H.8, 8, b. 5+ This Ac extended not toa feoffment to the uſe of his heir, oz to the ole 
of himſelf and his heirs ; fo2 at the Common Law the Lozd ſhould not have 
the wardthip but of the heir of his Tenant that died in his homage, and there 

$3 H.6.16. foze the ffatute of 4 H.7. cap. 17. was made to remedy this miſchief, 

Lib. fo. 6. If the eldeſt ſon within age purchace of his father the lands holden by 

Ham,/Stranges Knights ſervice foz valuable conlideration, bona fide, by feoffment oz other 


_ and Forti® combeyance, this is within the letter, but not within the meaning of thi 
Statute, 


4 ad. res 
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Statute, no mo2e then if he had ſold the land to any other. 

7+ If Celtuy que uſe aſter the Statuteof 4 H,7.cap.17. and befoze the @ta- 13.7.7. 
tute of 27 H. 8. cap, 16. of Tiſes, had enfeoffed his eldeſt ſon, this was taken 27 H.8 9. 
within the equity of this ancient Ag. | 

$8. When ſhall this feoffment beupon this Act demed to be by colluſion 4 33 H.6.16, 
The anſwer is, after the deceaſe of the aunceſto2, fo2 then thetitie of ward- 
ſhip accrues, and not in his life time. 

9. If the Lozd accept homage of the heir apparant (after the feoffment 3; £.z. gar.12. 
made to him by his auncefter) in the life of the auncefter, he ſhall not have the 3: E.1.ibid.r55- 
wardſhip, becauſe he allowed him to be his tenant. | 32 E.z-ibid.33, 

10. But at this day, albeit the father infeoff his eldeſt ſon, 02 any of his 33525 _ 
childzen, though it be found to be made upon colluſion, to defeat the King 02 a oo 
other Lo2dof wardſhip, yet the King oz other Lo2d ſhall not have but a third S , 
part by the Statutes of 32,and 34 H8, of Wills, Do note this Statute al- 
tered in part. And thus much of the manner of the feoffment. 


q De hiis inſuper qui deterris ſuis, &c.] This is the ſecond 
bzanch of this Ac concerning colluſion averrable, when feoffments are made 
to ſtrangers, whereof here is an example ſet down in this Ac, 


T Qui tradere voluerint ad terminum annorum.) This is Brinos 54. b. 
to be nnderfſtod of a feoffment in fee reſerving no rent, foz that they ſuppoſe 32 E-3-gard. 33. 
they are ſatisfied foz a certain term, which ſhould end when the heir ſhould 4<-* $99.15. 
come to full age, and then it was conditioned that the feoff& ſhould pay moze 
then the land was wozth, and thereupon the heir entred, foz that none would 
give ſo great a p21ce. 


Per hujuſmodi fraudem nullus capitalis dominus amit- 


tat cuſtodiam.) y3y ſuch fraud, that is, ſuch in miſchief, v2 ſach in incon- 47 £-3-19- 
veniency,and therefoze all other fraudulent feoffments tetwing to the ſame end }\,5:3- 973+ 
are within this Statute, whatſoever colourable pzctert they have; and ſis oO 
this wozd [ſuch] oftentimes taken in other Statutes. It is the opinion of Huls $ H.4 6. 
Juffice, and of Gaſcoigne chief Juſfice of England, that by the wozus and pur- 

view of this @tatute, it holdeth onely between Lo2d and tenant ; and therefoze 
if a man hold land by Knights ſervice in Capice of the King, and other land of 
a ſubject by Knights ſervice, and maketh a feoffment by colluſion of the tand 
holden of the ſubject, and dicth, his heir within age, the King ſhall not take ad- 
vantage of this Stat. foz he is not dominus of this land ; But in this. caſe the 
King is relieved by the Stat. of 34 H.8.c.5. verſus finem ejuſd. Aus, 


T Veruntamen non liceat hujuſmodi feoffatos fine judi- 


cio diſlcifire.] Hujuſmodi feoffaros, ſuch ſeoffees. And yet the ſootfes of 4p 
the feoffees upon the ſame colluſion are taken to be within this Statute ; but ics 
if the feoffces in the life of the aunceſfer make a feoffment tn fe bots fide, and 
then the tenant dieth, his heir within age, the Lozd ſhall not have any acion 
upon this Dtatute, fo2 that the collufion continued not until the death of the te- 
nant ; 3Sut if the tenant had died, his heir within age, and then the feoffes hay 
infeoffed others bona fide, pet the Lo2d ſhall recover the wardſhip, becauſe the 
Lo2d by the death of his tenant was once intitled to his action ; but yet in ſome 
caſes the Lo2d ſhill enter upon the feoffee, 
If the tenant infeoffe a franger upon colluſion, and that ſtranger infeoff the 33 6.16. 
heir in the life of the tenant, and then the tenant dieth, the Lo2v may enter 
upon the heir, becauſe no UWrit of right of wardlicth againſt the heir ; any 
therefoze the Lo2d ſhall enter upon the heir, being feoffee : foz otherwiſd he 
Gould be without remedy, the wo2ds of the Writ of ward being Pracipe A, F. N.B.r 35. 
qued reddat B, cuſtodiam terrz 8 hzredis C. quz ad ipſum B. pertinet, &c, i as 
this Writ is ever bzought againſt a ſtranger. , 
if 
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If the tenant infeoffe the villein of the Lozd upon colluſion, and dieth, his 
heir within age, the L o2d ſhall enter upon this feoffee ; fo2 if the Lo2dſhould be 
daiven to his action againſt the tillein, it ſhould amount to an enfranchiſe- 
_ and Statutes mult be ſo conſtrued, as no collateral pzejudice grow 
thereby, 

Alſo the heir of the fcoffee is within this Statute ; and if the feoffee dieth, 
his heir within age, the Lo2d ſhall have his wait of ward againft the heir, who 
ſhall not have his age, but theLozd ſhall recover againft him by this Aa. 

7 H.4.1s. The Statute ſaith feoffaros, and yet conuſes of fines, and all other convey, 

12 H.4.16. ances are within this Statute. | | | 

x. part Inſtir, And here it appeareth that the ancient Law did ever favour him that came 

ſe, 472. by tifle, and put him that right had fo his action. 

23 H.6. 14: If the father had made a feoffment fo2 the maintenance and liveltihad of his 

Dier 10E1,260. Wife, pzeferment of his daughters, oz of his younger ſons, oz foz the paiment of 

3 Eliz.193. his debts, and after had infeoffed his heir apparent, this was holden no collu- 

20 Eliz.36:. fon; foz every man by theLaw of God and nature, ought to pzovide foz his 

— wife and childzen, andhe is wozſe then an infidel that doth not p2ovide foz his 

$6 | ek Sir family, and by the Lawof God and of Nations debts ought fo be paid ; Nemiai 

Geo, Curſons quicquam debeatis, nifi quod inyicem diligatis. 

Caſe. * Now by the ſaid Statutes.of 32 and 34 H.8. where the tenant by Knights 

= Sir Geo: ſervice doth infeoff others to any of theſe thze intents, viz. ſoz the livelihod 

ub; fra © ofhis wife, p:eferment of his childzen,o2 patment of his debts,the heir ſhall be in 
ward foz his body, and foz the third part of his lands ſo conveyed, whereby the 

| Common Law was changed in that behalf. 

27 H.8.10. Df lands holden by Knights ſervice deviſable by cuſtome, no cotlufton couly 

4117-619 have ben averred upon a deviſe by Will ; the ſame Law, if CeRuy que uſe had 
deviſed the uſe by Will ; buf now that is altered by the Statute of 34 H.8.c,5, 


T Breve habeat de hujuſmodi cuſtodia reddenda.] whis 

39 E-3-33-34 TUrit is a Writ of right of ward, and when the Lozd hath recovered the ward 
ſhip againſt the feoff&e,the freehold and inheritance is left in the feoff, and not 

4 E.2. gard.119. roftozed to the heir, and therefoze if the gardian commit waſte, the ſame is dil/ 
33 B.3.idid-33- »uniſhable, foz the feoffee cannot have an action of waſte againſt the gardian 
>" ta ' tn this caſe. - And the Lozd upon this Statute could not ſeiſe the body of the 
F.N.B. r43.k. heir, 02 have a raviſhment of ward, befoze he had recovered the land in a Writ 
f right of ward, fo2 therein ought the colluſion be firft tried, becauſe unleſe 


| 0 
34 Hcg. verſus that were found accozding to this Dtatute, there is no cauſe of wardſhip by 
13 El.c.5, this Ac. 


18E.3-covenant 7. 


12 E.2. C2. T. Erper teſtes in cartis.] Note, the Deed is not here denied, and 
x. Part Inſtit, yet Pzoces to be awarded againft the witneſſes, Foz this ſe the firſt part of 
— | the Infticuces, Vide poſtca cap,14-+ 


T Adjudicentur feoffatis damna ſua & miſe ſux.] Thiss 
the firſt Statute that gave the defendant damages and coſts if it were found 
foz him, and the Lo2d to be grievouſly amerced, and many other ſtatutes have 
followed this example : And where this Statute ſaith (malicioſe) implacicare- 
rinr, if the matter be feigned, and without juſt ground, the Law implieth mas 
lice in this caſe. 

T Fingentes caſum iſtum maxime ubi feoffamenta legiti- 


ma & bona facta fuer -] There is no greater injuffice, then when un 
der colour of juſfice injury is done. 

Kegula, Multi lirigant in foro, non ut aliquid lucrentur, ſed ut yexent alios, ZCherefozt 
julfly did this Ac, which gave an Action in a new caſe, give damages and coſts 
tothe defendant, if he were maliciouſly vered thereby without god cauſe. 


CAP, 
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CAP. /SIL 


N placito vero communi de cuſtodiis, fiad magnam di- 
F friioncm non venerint deforciatores , tunc bis vel ter 
iteretur breve przdictum ad terminos quibus fieri poterit, 
infra medieratem anni ſequentis, ita quod fingulis vicibus 
legar' breve in pleno comitatu niſi al ubi prius inventus 
fuerit deforciator. Etibi publice denuncietur, ut veniat ad 
diem fibi prxfixum. Quod f1 ipſe extunc ſe ſubtraxerit, ira 
quod infra medietatem anni prxdi&” reſponſurus non vene- 
rit, nec Vicecomes eum invenire poſi, per quod corpus 
ſuum habere non poſlir coram Julticiariis , ad eas 
dum ſecundum legem & conſuetudinem Regni, tunc (tan- 
uam rebellis, & ſe juſticiari non permitrens) amitrat ſei- 
| x hujuſmodi cuſtodiz, ſalva f1bi alias aftione ſua, fi 
forte jus habeat ad eandem. In cafibus autem ubi cuſtodiz 
pertinent ad cuſtodes haxredum infra zratem exiftentium 
yerſus cuſtodes ill petatur cuſtodia que accidit heredibus illis 
ranquam pertinens ad eorum hzreditates : & non amitrant 
hujuſmodi hzredes infra ztatem exiftentes, hzreditatem 
ſuam per negligentiam, vel rebellionem ſuorum cuſtodum, 
ficut in caſu przdicto, fed currat lex communis codem modo 
quo prius currere conſuevir, 


T Inplacito communi de cuſtodiis.) 3n the Common Plea zo £.3.10.248.3 
of - 24a that 1s, ina Writ of Right of Ward, oz in an Eje&menc de 33: 2 H. 4-:. 
arg, 
Jn the Chapter going befoze, remedy was given fo the Lo2d foz Wardſhip, 
wherethere was none due tohim by the Common Law : Jn this Chapter 
moze ſpeedy remedy is giten to the Lozd, as well when the Lozd hath right 
by the Common Law, as by the nert p2ecedent Chapter. 
i\ Befoze the making of this Statute, the P2oces in the Writ of Ward was 9g x.4.50, :8 c.;. 
Summons, Attachment, and Diftreſſe infinite, and the Sheriff would mas ſcire fac:10, 
ny times return ſmall iſues, and ſo the Lozd was greatly delayed, and if 
the heir came to full age, hanging the Writ, the Writ abated, which was 
milchtevous. 

Now this Statute p2ovideth, that if the Defozceours come not at the , E.z.15. 3 H.4, 
grand diltreſſe, that after the return thereof a Diftreſſe with P2oclamg- 45. :6 £.3.Pto- 
tion ſhall be made in the County by fire nioneths, ajþd-if he appear not, clam. 4. 30 E, 2. 
judgement hall be given againſt him, ſaving to him his-right at' another j* 14 E-3-Proct 
_ inde loqui voluerit: Weſtmintt, 3, Cap, 35, pzeſcribeth but thze 1, 1125 

In a reſummons of Gard upon! the Statute of W. 2. a Pzoclaniation ,, x. ; co. 
thall be awarded upon this ®tatute, foz it is in __ miſchief, but in a Ra- 22 E.3.8, 14 E.z; 

viſhment Proclam. 7. 


114. 


7 E.-22.5E.3. 
Damages 115. 
x3 E. 3. Judge- 
ment 138.24E.3. 


damages 5. 
24 E. 3-33. 
4 E. 3. 26. 


17 E. 3. 70- 


14 H, 4 37- 
19 E. 3, Pro- 
clam. 5, & 10, 


29E .3.38.13E.3. 


Proclam. 9. 


33 E. 3. ibid. 19. 


17 E.3-70,71- 


3 E. 3-Procl.17; 
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viſhment of Gard, no P2oclamation ſhall be awarded, foz that Action is foz- 


med, andgiven by the Statute of W. 2, cap. 35. which was but Treſpaſſe at 
the Common Law. 


T Amittet ſeifinam hujuſmodi cuſtodiz.] z3rthe Defendant 
in a Writ of Ward make default at the return of the Diftrefſe with a Pzo- 
clamation, judgement Hall be given fo2 the Plaintif againlt the defozceour 
to recover the Ward and damages, and have a Writ fo enquire of the dama- 
ges ; And yet this Act ſaith, that he ſhall loſe the ſeiſin of cuſfody, and ſpeak- 
eth not of damages, but in this Action the Plaintif Would recover damages at 
the Common Law. | 

In a Writ of Ward againf two, at the grand viſtreſſe one of them ap- 
peared, and the other made default, the Plaintif pzayed a Diftrefſe with a 

2oclaation,and it was denied, foz the body is not ſeverable, and therefoze the 

lainfif cannot have judgement to recover the moify of the body, otherwiſe it 
ts of the land, foz that is ſeverable. 


q Non venerint deforciatores.] 3F in a Writ of Ward, the De- 
fendant vouch, no Pzoclamatton ſhall be awarded againft the Tonchee fo2 two 
cauſes, x. The Statute ertendeth onely to the ſuite of the Plaintif, and 
this is the ſuite of the Defendant againſt the Wouche. 2. The Statute 
p2oviveth that Pzoclamation ſhall be awarded againft the defozceozs, and the 
Uonchee is not defozceo2. 


T- Quod corpus ſuum habere non poſlit.] his is to bc 
underfſfed, that there is no default in the Sheriff in retourning of god iNues, 
ſo ae that means he might have his body to appear, foz the Sheriff canngt 
arrelt him. | 


T_ Nec Vicecomes cum invenire non poterit.] This muf 
be underff@dof the Sheriff in that County, where the oziginall is b;ought, fo; 
no other Sheriff in another County upon a Teftatum, &c. ſhall make Pzocla/ 
mation, but there PzocelCe lieth, as 1t was at the Common Law, 


q Coram Juſticiariis.) This is befoze the Juſtices of the Court 
of Common Pleas, and that Court being particularly named, this A erten- 
ved not to Juſtices in Eyze, as it is ſaid in our Baks. 


| In caſibus ubi cuſtodiz pertinent ad cuſtodes.” 
If -ne demandaWard againſt me, which J claim by cauſe of Ward, he ſhall 
not have P2oceſſe npon this Statute , left by negligence o2 colluſion of the 
Gardian , the heir within age may be pzejudiced, but therein the Pzoceſſe ſhall 
be at the Common Law, 


CAP. V TIL. 


| fon autem qui pro iterata 7 Kor capti fuerint & de- 
tenti, nondelibercntur fine ſpeciali przcepto Domini Re- 
gis, & hoc per finem cum Domino Rege inde facicnd' 
pro hujuſmodi tranſgreſhione ſua, Er {i compertum fueric 


quod Vicecomes aliter eos deliberaverit, propter hoc gravi- 


cr 
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ter amercietur ; & nihilominus illi qui per Vicecomitetn 
ſine przcepto Domini Regis fic deliberantur, pro ſuatran(- 
pr ns graviter puniantur, /Merton Cap. 3. Weſtminſt. 2. 


Cap. 26. 


The Statute of Merton cap, 3. as hath been ſaid, gave the Rediſſeifia and 

Poſt difſeifin : the wozds of which Statute being, In priſona Domini Regis deti- 1...c. 
; x - P. 3. 

neantur, quouſque per Dominum Regem, yel aliquo alio modo deliberentur; Regiſt. 206. 
upon theſe wozds, Vel aliquo alio modo deliberentur , they were delivered by Mirror ca.5.5 3. 
the Common Writ De homine replegiando; fo2 the liberty of a free-man is ſo zra&en lib. ;. 
much favoured in Law, as there is ever a benigne interpzetation made fo2 the fo. :54. F.N. 8. 
benefit thercof, Now this Statute doth enact that they ſhall not be delivered 66: Diec 36 H.8. 
Fne ſpeciali przcepro Domini Regis,. that is, by the Kings Urit reciting the _ 7 
ſpeciall matter, and fo2 a fine with theLing thercfoze to be made. - And he NET In 
that is attainted in a RediCſeiſin, and in pziſon, this fine that this Ac ſpeak- 
eth of, as ſome have ſaid, ought to be aefſed in the Chancery , to which end 
he muſt have a Cerriorari fo remove the Keco2d thither, and out of the Chan- x 11.3.1 cup-; 
cery have his Writ to diſcharge him, foz Sine ſpeciali przcepro Domini Regis ff, 
is intendable by Writ (ſay they) in the Chancery. 
- Andtherefoze if one be attainted in a Rediffeiſin, and is at large, the party 
may have a Certiorari toremove the Recozd into the Court of Common Pleas, 
and by Capjas out of that Court he may be taken ; and ſome do held that this 
Court cannof aſſeſs the fine, no2 make the ſpectall Writ. 

4zut certain it is, if a man be attainted befoze the Sheriff in a Redieiſin, 
and taken in erecution , becauſe he cannot be delivered by this Ac without a 
ſpeciall Commandement of the King, he may ſue a Certiorari to remove'the 
Recozd befvze the King in his Wench, in which Court after he hath madeffine, 
he is thereupon to have a Writ. foz his delivery, reciting the ſpectall matter, 
which is the ſpeciall Commandement that this Ac ſpeaketh of, which-appea- _ 
reth in the Regiſter, and F, N, B. wh _ © 


T Pro iterata diſciſina.) This doth exteridas well to the Pol diflei- 
fin as Rediſſeiſin, 


C Er/fi compertum fuerit, &c.] That is, by way of indictment 
and conviction of the Sheriff, and ſo if is of the party that pzocureth himſelf 
by. delivered in that manner alſo: But no Action can be grounded upon 
this Act, X 


«,* . 


CAP. IX 


E ſectis' vero faciendis ad curiam Magnatum, vel ad Regit. i76. 

curiam aliorum dominorum ipſarum curiarum, decx- ,; p77 
tero {ic obſcrvandum eſt, quod nullus qui per Chartam feof- 
farus eſt, diſtringatur de.cztero ad hujuſmodi ſectam facien- 
dam ad curiam Domini ſui, niſi per formam  feoffamenti ſui 
ſpecialiter teneatur ad ſeam illam faciendam. His autem 
exceptis quorum anteceflores vel ipfimet hujuſmodi ſetam 
facere conſueverunt ante primana transfrerationem priediti 
2 Domini 
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Domini Regis Henrici in Britanniam,a tempore cujus tranſ- 
frerationis Jook ſunt xxxix. anni & medietas unius anni ad 
tempus quo hujuſmodi conſtitutiones fuerunt ſtarutx. Simi 
liter nullus feoffatus 4 rempore conqueſtus ſine Charta vel 
aliquo alio antiquo feoffamento diſtringatur ad hujuſmodi 
ſetam faciendam ; niſi ipſemer vel anteceſſores ſui eam fa- 
cere conſueyerunt ante primam transfretationem przdiftam. 
Qui autem per Chartam pro certo ſervitio, velucti pro libe- 
ro ſervitio tot ſolidorum annuatim pro omni ſervitio fol- 
vend, feoffati ſunt, ad hujuſmodi ſef&tam, vel ad aliud con- 
tra formam feoffamenti ſui, de cxtero non teneantur, Er fi 
hereditas aliqua, de qua tantum unica ſe&ta debeatur, ad 
plures hzredes participes ejuſdem hzreditatisdeyolyartur, ille 
vero qui habet enitiam partem hzreditatis illins unicam 
Facier {>Qam ro ſe & participibus ſuis, & ali participes ſui 
pro nome ua 4 Bk. ad {eatamillam faciendam. Ft 
{1 plures feoffari fuerint de haredirate aliqua, de qua tamen 
unica feta debeatur, dominus illius feodi unicam letam in- 
de habear, nec poſlit de przdicta hzreditate nifi unicam ſe- 
Aamcxigere, \ prius inde fieri conſueyit. Er fi feoffati 
watrantum vel medium non habeant, qui inde cos acquie- 
tare debear, runc omnes illi feoffati contribuant pro portione 
fua ad ſeam illam pro eis faciendam, Si autem contingat 
quod Domini curiarum tenentes ſuos contra hanc conſtitu- 
tionem pro hujuſmodi ſecta diſtringant, tunc ad querimo- 
niam tenentium illorum attachientur corum Domini, quod 
ad curiam Regis veniant ad breyem diem, inde reſponſuri, 
& unicum inde habeant eflonium fi fuerint in Regno, & 
incontinenter deliberentur conquerenti averia ſua, five aliz 
diftritiones hac occaſtone fatz, & deliberatzx remaneanr, 
donec placitum inde inter eos terminetur, Er fi Domini cu- 


riarium qui hujuſmodi diftrictiones fecerint'ad. diem ad 


N mr fucrinc non venexint, vel dicm per efſonium 


idaturn non obſcrvaverine, tunc manderur Vicecomiti, 
quadeos ad alum diem. venire faciat; ad quem diem fi non 
venexint, tunc mandetur Vicecomiti, quod diftringat cos per 
omniacatallz; quiz habent-in baliva ſua, ita quod Viceco- 
res reſpondear;Domino Regi,de exitibus dit haredis, & 
quod habeart corpora coruna ad certum diem fbj PR 
rafts ; um 


MS A.  ceans=m. Ace ect cc. i... th. 
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dum coram Juftitiariis. Ita quod fi ad diem illum non ve- 
nerint, eat pars conquerens inde fine die, & averia ſua, five 
aliz diſtri&tiones hac occafione fa&tz, deliberata remaneant, 
donec ipſidomini ſeftam illam recuperaverint per conſidera. 
tionem curiz regis, & cefſent interim hujuſmodi diſtrictio- 
nes, ſalvo dominis curiarum jure ſuode ſeCtis illis recuperan- 
dis in forma juris, cum inde loqui voluerint. 

Er cum domini curiarum inde venerint reſponſuri conque- 
rentibus de hujuſmodi diftrictionibus, & ſuper hoc convin- 
cantur, runc per conſiderationem curiz domini regis recupe- 
rent verſus ipſos conquerentes dampna ſua quz ſuſtinuerunt 
occalione Jiritionis predictz. Simili autem modo fitenen- 
tes, poſt hanc conſtirutionem, ſubtrahunt dominis [| feodo- 
rum] ſe&tas quas facere [debeant] & quas ante tempus prex- 
dia transfrerationis & hactenus facere conſueverunt, tunc 

r eandem juſtitiam & celeritatem _ dies prxhi- 
gend', & diſtritiones adjudicand', conſequantur domini 
curiarum juſtiriam de ſe&tis illis perquirendis, una cum 
dampnis ſuis, quemadmodum tenentes dampna ſua recupe- 
rarent, Er hoc ſcilicer de dampnis recuperandis intelligatur 
de ſubtractionibus ſbi fais, & non de ſubtraRionibus fa- 
Ris przdeceſſoribus ſuis. Veruntamendomini curiarum ver- 
ſus renentes ſuos ſeiſinam de hujuſmodi ſeisrecuperare non 
poterunt per defaltam, ficur prius fieri conſuevit. De ſeRis 
autem quz ante tempus ſupradiftum ſubtratz fuerunt, cur- 
rat Lex communis, {1cut prius currere conſueyir. 


This Chapter hath nine bzanches. Zhe firſt is, 


T7 De ſeis.] This is underſtad of ſuit-ſervice to Courts Baron, 
Pemndzevs, and the like, and nof to ſait reall in reſpec of reflance, noz to ſuit to 
the mill, fo2 the wozds be,de ſefis fac' ad curiam, &c. oo | 

T Nullus qui per chartam feoffatus eſt, diſtrjingatur de c#- 


tero ad hujuſmodi ſeftam faciendam ad curiam domini ſui, 
mfi per formatn feoffamenti ſui ſpecialiter reneatur ad ſetam 


illam faciendarn.] There is another clauſe in this Chapter concerning 
this makter, Qui autem per chartam pro certo ſeryirio, yelact pro libero ſervicio 
tot ſolidor” annuacim pro omni ſervitio ſolvend',feoffaci ſunt, ad hujuſmodi ſeRtam, 
vel ad aliud contra formam feaffamenti ſui, de czteronon teneantur. 

At the Common Law, befoze the making of this Statute, if the L02d had 
made a feoffment by deed, and reſerved certain ſervices, as foz erample; feal- 
ty, and 2.9. rent, 02 2. s. rent generally, which had implyed fealty; in 
this caſe if the VL 02d had diffreined foz homage 82 ſuit, 02 any other rent oz 
ſervice then was reſerved in the ded , not onely the tenant any his heirs, but 

| his 


Regilt. r76. 
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45 E. 3. 23, 


Mag.charr. c.10, 
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19 E,z.vOW.12 2+ his aſſigns alſo, 02 any other tenant of the land might have rebutted the Lo2d, 


28 afl. 33. 


his heirs 02 aſſigns, by the ded: and this doth hold between party and party, 


32 E.z-avon.114 y2ivp and P2ivy ; p2ivy and eftranger, and eſfranger and eſfranger. * ut 


14 H. 4. F5- 

26 H. 6.7. 
10H.7.11. 
Dier 25 H. 8.51. 
F. N. B. 163-d. 
* Fleral. 3. £.14. 


this Act giveth the tenant o2 his heirs a moze ſpeedy remedy,foz hereby is given 
to the tenant againſt the Loz2d and his heirs a Writ of contra formam feoffa, 
menti, wherein fir things are wozthy of obſervation. _ 

1. When any Act doth pzohibit any w2ong o2 veration, though no action be 
particularly named in the Ac, yet the party grieved ſhall have an acjon 


©5:*-193- "grounded upon this Statute , which in this caſe is a pzohibition to the Lozd 


ar /OA 
Regiſt. 


F.N, B. 163. b. 


16H.3.2vow.243 


Regiſt, 


F.N.B.163, b, 


8H. 4.16. 
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27 E:3. 92, 
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o2 his Bailiffs, and reciteth this Act, the fozme whereof you may read in the 
Regiſter, and F. N. B, 

Now where if may be objected, that in Mich. 16 H, 3, repozted by F, tit, a. 
yowry, 243.that upon a confirmation a Writ of contra formam feoffamenti doth 
lie, and by that book it ſhould ſem that a Writ of contra formam feoffament; 
didlie at the Common Law befoze this ſfatute, which was made in 52H, ;, 
To this it is anſwered, that the ſaid caſe is miſ-pzinted, fo2 where it 1s Mich, 
16 H. 3. it ſhould be 56 H. 3. when the Caſe was ſo reſolved, and in which 
Term, viz. the 16. dayof Novemb. H-n. 3. died, ſo as that opinion was after 
our Statute : and that the Writ was given by this ſtatute, the Writ [ as 
hath ben ſaid) doth recite if. And where in this clauſe the Statute ſaith 
( diſtringatur ) all this Chapter is tobe underſf@d of ſuit ſervice, becauſe 
foz ſuit reall no diſtreſſe can be faken , but foz the amerciament in default 
thcreof, | 

” Where the Statute ſaith, contra formam feoffamenti, yet if the Lozd 
confirme the eſtate of the Tenant fo hold by certain ſervices, upon this confir; 
mation he ſhall have a contca formam feoffamenti, fo2 that it is within one and 
the ſame reaſon; . 

3 Procerto ſeryitio, Upon theſe wozds if one give land in frankalmoigne 
02 in frank-marriage, he cannot have a Writ of contra formam feoffamenti, be- 
cauſe there is no certain ſervice contained in the feoffment o2 gift, and there- 
foze out of this Act, but he may rebut. | 

4 If the Lo2d diffrein either foz ſuit , o2 fo2 any other ſervice, oz rent nd 
contained in the ded, the tenant ſhall have this Writ of contra formam feoffa- 
menci; foz the wozds of this Act be, ad hujuſmodi ſeam, vel ad aliud, &c. 

5+ The Statute ſaith, contra formam feoffamenti ; hereupon exrpolition hath 
been mave, that this Writ lyeth onely bet wen pzivies, viz. by the tenant and 
his heirs againfſt. the Lo2d and his heirs, fo2 they be included in pzivitie of the 
feoffment, but ſoare not the aſignes on either ſide. 

6+ * If the feoffment be without deed, the feoffee ts dziven to his UWrit of Ne 

injuſte vexes. 


T Hiis autem exceptis quorum anteceſlores vel ipft hujuſ- 
modi {e&tam facere conſueyerunt ante primam transfrerati- 
onem predicai domini regis Henrici in Britanniam, &c.) 
Lhe Law doth ever favour poſſeſſion as anargument of right, and doth incline 
rather to long poſſeſſion without ſhewing any deed,then toan ancient ded with: 
out poſſeſſion ; and therefoze this a doth ercept long poſſeſſion : but in reſpec 
of the great troubles that did ariſe-in this Realm after the cancellation which 
H. 3. made of the Charters of Magna Charta and Charta de Foreſta in the 11, 
pear of his reign, this Ac doth give relief againf> any ſeiſin ſince his firlt 
going over into Bricain, which was in the 14. year of his reign, but the 
ſeiſin befoze that time, when the times were regular and peaceable, this AC 
doth except. | 

Yow and tin what 'manner ſeiſins by incroachments ſhall be avotded , you 
may read in Bevils Caſe, in Bucknals Caſe, ubi ſupra, and in the firſt part of 


the Inſtitutes, ſeR, | 7% 
C $Similiter 


Cap. 9: AM arlebridge, 19 

« Similiter nullus feoffatus a rempore conqueſtus fine " 3. reach, 
carta vel aliquo alio antiquo feoffamento diftringatur ad hu- 06h 
juſmodi ſeam faciend' niſi ipſemer ſeu anteceſſores ſui cam 


facere conſueverunt afite primam transfretatione pradiftam. 
Pere he beginneth with feoffments without ded; in the next bzanch with fe- 
offments by ded, wherein is to beobſerved the great antiquity of feoffments by 
died 02 without deed of ancient time befoze the Conguos. 

Secondly,the reaſon im thoſe troubleſome times, lince the firlt going over of 
the King(as hath ben ſain)is not allowed of, but a ſeiſin is required befoze tht, 
time, when times were regular and peaceable. 


© Qui autem per cartam pro certa ſervitio,&c.] This bzanch 4, Brawh. 
is repeated befoze, and coupled wity the firlf, being both to one effec, 


© Erki hereditagaliqua, &c,] Fez parceners, ſe the firſt part +. Branch, 
of the Inſticutes, ſe&. 241, & le Cuſtumier de Norm, cap. 30. fol. 46. teaure per 
parage) i. per coparcenaric, & cap. 36. fo. 55. 


T llle qui habet enitiam partem:) This is to be underffad af- ., x.,.,.,, 
ter partition, to2 befoze that the eldeſt hath not enitiam partem , and therefoze 14 H. 3.Srar. de 
befoze partition this Ac ertends not to it, and befoze partition there can be no Hibernia. 
contribution , as hereafter ſhall be ſaid, but in the Kings caſe all the coparce- V*- mag. Char. 
ners ſhall do ſuit as well after partition as befoze , and ſoſhall their ſeverall EF N.B 159 
feoffees, fo2 this Act extendeth not tothe King, fo2 the wozds be, ad curiam ' © 
magnatumy &c, 

f the cldeſt aftcr partition will not do the ſuit , in the caſe of a common 
perſon the L. 02d may diFrain the other parceners, as well as the eldeſt fo2 the 
ſuit, and the other parceners may have upon this Ac a Writ againft the eldeſt 
to compell her to do the ſuit, and ifthe eldeſt oth the ſuit , and the reſidue re- Regiſt. 154. 
fuſe to contribute to her charge, the ſhall have upon this Act a Writ De con- F. N- B. 160. 
eributione facienda to compell them to contribute. 


; T Qw habet enitiam.) gny yet this Ac extendeth to the feoffe of x, 1. 3. 159, 
him that hath enitiam partem, and ſo it is of the tenant by the curteſte. 
Note, a woman may be a free ſuiter to the Courts of the Lo2d, but thongh 
it be generally ſaid, that the free ſuiters be JIndges in theſe Courts, it is in- 
tended of men, and not of women. 


T Ec hi plures feoffari fuerint de hareditate aliqua de qua 6. Branch, 


unica ſe&ta debeatur, dominus unicam ſeftam habeat.] This 
is to be underſtod,either when the tenant holdeth by ſuit,and enfeoffeth others 
ſeverally, one of one part, and another of another part, xc, in certain ; there F. N. B. t59. 
the Lo2dthall haue but one ſuit, and he that doth the ſuit ſhall have a Writ ©<8i#- 274, 176, 
De contributiene faciends againf the others : oz where the tenant that holveth omen 
by one ſpit inſeoffeth viany joyntly, they ſhall orake but one ſnit ; as they ſhall | 
deliver but one hawke, o2 other entire ſervice ; and if ane of them doth the ſuit, r.N.s. 163. e. 
he thall not have a Writ De cortributione facienda by this Ac, foz when the Brucrtons caſe 
poſſeſſion is individed and intire, there can be no contribution; but if one of the 4bi ſve. 
jopnt feoffees make a feoffment in fee, the feoffee ſhall da a ſeverall ſuit, and 
the reff of the joynt feoffees ſhall vo but ane. Andif one of the ſeverall feoffees 
doth the ſuit, if the other feof&s be diftrained ſoz the ſuit , they ſhall have a *<i 174-176; 
Writ againſt the Lo2d fo diſcharge them of the ſuit, wherein it is to be noted, *77” 
(as befoze hath ben obſerved) what acions are grounded upon this and other 
the like Sfatutes, though no mention be made of them in the Ads , all which 
dppear in the Regiſter, | 

If 
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If parcell of the land holden by ſuit come to the hands of the Lozd, all the 
ſuit is gone , foz he neither can receive noz make contribution. 


C Et i feoffati illi warrantum, vel medium non habcant] 
That is to ſay, if they have neither one to warrank by ſpectall grant, noz any 
meſne by tenure whichought to acquit them, tunc omnes 1lli feoffati pro portione 
ſua contribuant, &c, This clauſe is to be underſtood of ſeverall tenants,as hath 
been ſaid befoze: And no p2oviſton is made by this Act concerning contribution, 
where the parties are p2ovided fo2 by grant o2 tenure. 


T Si autem contingat quod domini, &c.] ere is a remety 


given fo the tenant againſt the Lozd, if he diſtrain contrary to this Statate. 


T Donec domini ſeam ſuam recuperaverint, &c.] 
Nota, the ſuit that is paſt cannot be recovered, but damages foz the ſame. 


q Simili autem modo {1 tenentes poſt hanc conſticutio- 


nem ſubtrahanr, &c. ] Vere is remedy given to the Lo2dagainf his te- 
nant that ſhall withdzaw his ſuf. 


q Curratlex communis.) #4 befoze , Cap. 9. 


\ —— 


CAP. X. 


E Tournis Vicec' proviſum eſt, quod neceſle non habe- 
ant ibi venire Archiepiſcopi, Epiſcopi, Abbates, Prio- 
res, Comites, Barones, necaliqui viri religioſi, ſeu mulieres, 
niſi corum przſentia ob aliquam cauſam ſpecialiter exigatur, 


. ſed tenearur Tournus, ficut temporibus praxdecefſorum do- 


mini Regis teneri conſuevit, Et qui in' [ diverſis ] hund 
habeant tenementa, non habeant necefle ad hujuſmodi Tour. 
nos venire, niſi in balivis ubi fuerint converſantes. Er te 
neantur Tourni ſecundum formam Magnz Chartz, & fj- 
cut temporibus Regum Richardi & Johannis teneri conſue- 
verunt, Vide Mag. Char. cap. 35. 


'© De Tournis Vicecomitis proviſum eft quod neceſſe 
non habent ibi venire Archiepiſcopi , Epiſcopi , Abbates, 
Priores, Comites, Barones, nec aliqui viri religioſi , ſeu 
Mulieres, nifi corum przſentia ob aliquam cauſam ſpecia- 


liter exigatur. ] 
This is the firſt bzanch of this Chapfer. 

WBefkoze the making of this Statute, the Sheriff in his Tourn , and the 
L.o20s of Leets did uſe to amerce Archbiſhops, Biſhops, P2iozs, Earls, 18% 
rons, religious men and women, if they came not to the Mourns, o2 t9 the 
LT ets'of others, becauſe foz ſnit reall no diſtreſſe can be taken, but fo2 the 
amerciaments fo2 default of ſuit, which this Act doth remedy ; fo2 now, 
ſeing it is hereby p2ovidcd that the perſons above named ſhall not _ 
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to come fo Tourns, xc. therefoze foz their not coming they catinot be amer- 


ted, | 
Firft, hear what the Mirror ſaith of this matter ; Abuſion eſt de ſuffer aſcun Mirror cap.s. 5 +, 
deins le Realme onſter 4o. jours, que il ſoir del age de ij. ans, inſuis Anglois ou 
Alien,fil ne ſojr jure al Roy | ap ſerement del fealty & pleviſe, & in decenne ; Abu- 
fion eſt que Clerks & fems ſon exempt de faite al Roy le dit ſerement, de ficorne le 
Roy prent lour homage, & lour fealty pur terre, 3 | 
Nyw this oath is well erpzeſſed in Britton, Voilloas nous que treſtouts ceux þ,,;, cpceatas 
de xij, ans, deſouch nous facent le ſerement que ilz ſerr* folal & loial, & que ilz Lib.z. , Ca. 
ne ſerr” felons ne aux felonies aſſentancs, vins Caſe. 
And it is wozthy of obſervation, that by the Common Law, Parſons of 
Churches, that had Curam ahimarum, the better to perfo2m their function, were 
not compellable to come to Tourns, oz Lets ; and ik they were diſfrained 
to come thither, they m have a Writ, Cum ſecundum conſnetudinern Regiſt. 175,176; 
Regni noſtri perſonz Ecclefiafticz ratione terrarum & tenementotum ſaorum Ec- F+ N. B.166, 
clefiis ſuis annexorum ad yeniend' ad viſum franc' pleg in Cur' noſtra, yel alio- 
rum quorumcunque, &c. Whereby it appeareth that this Writ is grounded 
upon the Common Law, being the general cuſtome of the Realm ; But other 
Clerks (that be no Parſons of Churches with Cure) under which name 
all Eccleſiaſtical Parſons regular and ſecular are contained, if they be di- 
ffrained to come to Torn o; Leet, they ſhall have a Writ reciting this Sta- 
tute to be diſcharged thereof. Which Writ beginneth, Cum de communi con- 
filio proviſum fit quod viri religioſi non habeant necefle yenire ad Tournnm Vice- 


' com', &c. | 


So likewiſe women ſhall have the ltke Writ, Cum de communi confi- 
lio, &&c, Proviſum fir quod mulicres non habeant necefſe yenire ad Tour- Regiſt, ubi fuprs. 
num, &c, 
 Andit is arule of Law, that whenſoever a Writ doth recite a Statute, Regiſt. ubi ſupca. 
there the Statute doth introduce anew Law, _ ST F,N. B.x6t, | 
Now albeit the aboveſaid perſons be exempted from their perſonal coming 35 age 
to the Tourn and Let, and many other perſons never twk the ſaid oath of n 
Allegiance, yet are all Snbjects of what quality, pzofeſion, 02 ſer ſoever, as 
firmly bounden to their allegiance as if they had taken the eath, becauſe it is 
wzitten by the finger of the Law in every one of their hearts, and the faking 
of the co2pozal oath, is but an outward declaration of the ſame; | 
In the Chapter nert befoze, p2oviſion was made foz doing of ſuit ſervice, 
now in this Chapter a Law is made concerning ſuit real, by reaſon of reſts 
ancy, 


T De Tournis Viceconv.)] This Tourn of the Sheriff is Curia Mag: Chart 
Vicecom* Franci plegii (as it hath been ſaid) and therefoze this Aa extenvdeth ©3%*-N-B. 55; 
to all Lets and Uiews of Frankpledge, of all other Lozds and per- —— 4 
4 


ſons, 


T Neceſfle non habeant.] hat is, they are not compellable to 
come, but left to their own liberty, Nif corum praſencia ob aliquam cauſam ſpe- 
claliter exigatur, as to be a witneſle oz the like, 


T Nec aliqui viri religiofi.] peligiok in ſenſe are taken Sce the firſt part of 
(2 thoſe that be regulars, but Eccleſiaſtical oat that ſectilars are alſo *: Inſti, 
within this Ac, and that doth notably appear by a Writ in the Regiſter, Cam ©*-*33: 
perſonz Ecclefiafticz non habeant neceſſe yenire ad Tournum Yicecom!, yel ad vi- 
ſum fragci plegii, 8c. juzta formam proviſionis de communi confilio Regni no- 
ob = _ _ a = _ religiohis faz, 8c. Whereby it appeareth, that 

ical perſons ſecular, are in conkmili caſu that be Religiofi, In conſimili 
and conſequently within this Ac, oy Tacos 


R 4 Sed 


122 Marlebridge. 


Mag, Chartc.35- © Sed teneatur 'Tournus ficutin Temporibus pradeceſſo. 
rum Domini Regis teneri conſueyerunt, & tencantur Tourni 
fecundum forma, Magnz Chartz, & ficut temporibus 


Regis Richardi & Jobannis teneri conſueverunt.] Jn this 
52. pear of H. 3. ſolong it was by effiuxion of time lince the reign of H.z. meny 
tioned in Magna Charra, that this Ad had juſt cauſe to have reference to the 
times of R.x.andKing John, 


C Etqui in diverſis Hundredis habcant tenementa, non 
habeant neceſſe ad hujuſmodi Tournos vente nif1 in bali. 


F.N,R.16. Yis ubi fuerint converſantes.] Þere Hundredum is taken Pro viſu 

Mag.Chatkc.35. gonci plegii : ſo as the ſenſe is, that he which hath Tenements in the Tourn, 
and in ſome other view of frankpledge of ſome other Lo2d, o2 1n divers views 
of frankpledge, he ſhall not ne@d to come to any other but where he is conver; 
fant, and Pundreds here are named, becauſe @heriffs (as hath ben ſaid) kept 
their Zgurns in every Pundzed., 


T Ad hyjuſmodi Tournos.”] HyereTournus is taken not onely fa; 
the Kings view of frankpledge, but foz the views of frankpledge of other 
L o2ds. 


T In balivis.] Here Baliva is taken foz the Tourn oz Let where he 
is converſant. ; | 
If a man hath a houſs within two Leets, he ſhall be taken fo be converſant 
where his bed is, fo2 in that part of the houſe he is moſt converſant, and here 
converſant ſhall be taken fo2 molf converſant. 
W.6. fo) If a man hath a houſe and family in two Vundzeds, ſo as he is in Law con- 
3 8.6.fol.1.e, verfant 92 commozant in both Yundzeds, yet he ſhall doe his ſuit to the Tourn 
oz Leet where his perfon is commozant. 
Mag.Chart, c.35. ALAaltly, if any-man be grieved in any thing contrary to the purview of this 
-- —— Wd Statute, he ſhall have an Action grounded upon this Statute (as often in other 
rao z caſes hath been obſerved) foz his remedy and relieftherein, which Actions ap 
36 E.z. cap. pear in the Regiſter. 


—_— 


CAP. XI. 


Waatin, | arERT eft etiam, quod nec in Itinere Juftic*, nec in 
cap.$. Stat.2. Comitat,, in Hundred", nec in Curia Baron'de cxtero 
Briton fol, 32. N REP / | . , 

Fla 2. c.60, CaPientur fines ab aliquibus. pro pulchre placitand, neque 
[pro eo] quod non occaſiqnentur. Er fciendum eft, quod 
periſtam conſtitutionem non tolluntur fines certi, ſeu pre- 
ftariones arrentatz a tempore quo Dominus Rex primum 
transfretavit in Bricanniam uſque nun. 


Wefozn the: making of thia Dtatute, Juffices in Ey2e, the: Duito2s in th 
Caurts of the. Connty, Pundzed, aud. Cours Baron did uſe. to ſet fines 
af: thetr/ pleaſure upon: the. Defendant o2 Plaintiff, Tenant oz Demandanfs 
and not upon the Councel learned foz vicious: pleading ; and: the reaſon 
thereof was, foz that it was in dolay of Juſtice, and ſo a am ” 


Cap-11, 
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ourt, and then he had leave to amend it, and to make it perfect, which 
ry lied bang This Act confifteth upon two bzanches : By the firf all 
fines incertain foz vicious pleading, andfoz amendment thereof, are wholly 
ken away. "7 : . 
I by the ſecond, fines certain foz vicious pleading, andamendment thereof 
aſſeſſed ſince the firſt going of H, 3. into Britain, which was in the x4. pear 
of his reign, are not taken away by this Statute. 


C Propulchre placitando.] Jn truth it was, as hath been ſaid, as 

well in reſpec of the vicious pleading, as of the fair pleading by way of amend- 

ment. | 

This extended to pleadings, and not unfo Counts, and Pleints, neither 

doth it extend to the Kings higher Courts of Juſfice, buf to theſe four here 

named, foz in the higher Courts there were fair and god pleadings; whereof 

the Engliſh Poet (ſpeaking of the Serjant at Law) ſaith, | 
Thereto he could indice and make a thing, Chaucer, 
There was no wight could pinch at his writing, 


T Neque pro co quod non occaſionentur.] That is, that 


that cauſe they ſhould not be occaſioned oz troubled, a 
= 'man be grieved contrary to the purview of this Statute, he may x 1-1 
have an Aion in nature of a pzohibition upon this Statute, 13 E.r. Attach 


; ment $8, 
<q Non tolluntur fines certl, ] And the reaſon of this was, foz 
that fines certain grew by conſent, and therefoze this Ac tok them not 
away, foz Omnis conſenſus collic errorem, and J have ſen and doe know in 
divers Court Barons,xc, fines certain foz Beaupleder paid to this day. 


C AP. . XII. 
I placito vero dotis, quod dicitur unde mihil habet, deti- videgi 8.3. 


tur de cxtero quatuor dies per annum ad minus, & plu- —_ _ 
res {i commode fieri poterit, Ira quod habeant quinque yel «vc. 
ſexdies ad minus per annum. In aflifis [autem] ultimz prex- 
ſentationis, & in placito Quare impedit de Ecclefiis vacan- 


 tibus,dentur dies de quinden' in quinden', vel detribus ſepri- 


manis in tres ſeptimanas, prout locus fuerit propinquus, yel 
remotus. Er in placito Quare impedit, fi ad primum diem 
ad-quem ſummonitus fuerit, non venerit, neceſſonium mi- 
ſerit impeditor, runcarrachicrur ad alium diem, quo die fi 
non venerit, neceflonium miſerir, diſtringatur per magnam 
diſtritionem ſuperius datam. = Er fi tunc. non venerir, 
per ejus defaltam ſcribatur Epiſcopo illius loci quod recla- 
matio impeditoris illa vice conquerenti non obſiſtar, falvo 
impeditor1 alias jure ſuo, cum inde loqui voluerit. Eadem 
_ R 2 lex 
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lex.de attachiamentis faciendis in omnibus breyibus ubi at- I 
tachiamenta jacentde cztero (quoad diſtrictiones faciendas) 
firmiter obſeryetur : ita ramen quod ſecundum attachiamen- 
tum fiat per meliores plegios, & poſtmodum ultima diſtri. 
io. [Vide Artic'ſuper Chartas cap.15.] | 


Lhe miſchief befoze this Act was, That in a Writ of Dower, Unde rikil 
 haber, there were days of common reftourn, as in other real actons, which was 
ntiſchievons to the woman in reſpec of the long delay, ſhe claiming but an 
effate fo; her life, which miſchief this Statute, as by the letter thereof appea 
reth; voth remedy. = ; : 
And this Statute in favour of Dower is alſo ertended againff the Uon 
che, fo2 this Act ſaith, In placito dotis, and the Uonche is in Placito 
doris, 


T Unde nihil habet.} myis 9 ertends not to a Writ of Kight 
of Dower, but the Statute of 32 H, 8. ertends fo if; neither voth this Ac er- 
.. . fend fo a Writ of Dower ad hoſtium Eccle6z, 02 ex afſenſu Patris, unlefle it 

- + be Unde nihil haber, but the ſaid Act of 32 H, 8. ertends to ebery Writ of 
Dower. 


26E3779- © In Aﬀfifsulimezpreſentar & in placito Quareimpedit.) 
18 E.z. jour 19. Whis Ac erfendeth not toa Writ of Quare non admific, noz to an Incumbre- 


vic, but onely to the Aife of Darrein preſentmenc, and Quare impedit, and the 
reaſon thereof is, foz fear of the laps. 


C Dentur dies de quindena inquinden',] yy afent of par 


32 M.8. cape21, 


H.6.23- ; 
- fies a longer day may be given then is p2eſcribed by this Ac, but that aſſent 
mult be entred of Reco2d. | 
44 E.3:5- And it is to be obſerved, That by the Common Law great delaies be di( 


39 H.6.40. allowed in four kinds of Actions, viz. in all Writs of Dower, Quare impedit, 
Artic, ſuper Alſiſe of Darrein preſentment, and Alſiſe of Noyel difleifin, and therefoze no 


Chartas, cap.15- putayion ſhall he allowed, 92 effqigei de ſerrtio Regis hall be caſt in any bf 


_ tn placito, Quare impedit ft ad primum diem ad quem 

BraQ.14. 10.246, fUMmMIeEnICUS fuerit non venerit, &c.] at the Common Lawina 

n A — avon Cuaie fmpedir, the Pagces was ſiimmons, attachment, and diſtreſſe infinity 

64 5” whichlyas mifchiewons in roſpectdf thelaps, nowit ts p;ovided that if he ap 
pear nut af t ddiftrefſe, judgenent ſhall be given fog the Plaintife aud 
a Qarit fo the Bithop awarded, | 

14 E. 3. Defaulr' 


WW..21 if, og | 
CMCas. 6 T SuUmmonitus fuerit.] Put the caſe that upon the ſummons, the 
21 H.6.5s,  Defeiidant is returned nihil, and at the attachment-and diſtrefſe, nihil alſs, 
this: calo is out of the Letter" of the Statute, foz the Defendant was never 
ukaned, but it is ſkid, * That when there be-two miſchiefs at the Common 
Law, and the leCer is p;ovided ſao dy arppets wozds, the greater ſhall be in 
eluded within the ſame remedy , This caſe when nihil is returned is the gre 
ter miſchief, fa he:by his default ſhall loſe nsthing, but in the cafe pzovided, 
the: Defendant by | grey thall.loſe iNues, and the Law intends that be 
e iſſues, 


wy” oy <0 

7 E: 3:4: A-'Qyire impedic 48 bzought again two, upon the diffreſſe ane doth of 
and the makes default z in 7 E.z. it was reſolved that the Plai 
not pzeſently have aWrit to the Biſhop againſt him that makes — 


a cc © F- 
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foz that it might be, that the other that appears ſhall have againff the Plain- 


- tifea Writ to the 1Biſhop; and it was there ſaid that it was not reaſonable,that 


upon one 02iginal the Plaintife ſhotid have one Writ to the Biſhop fo2 him, 
and another againſt him ; but this notwithſfanding the Plaintife by this Act 


ought to have againſt him that makes a adef2ult a Writ tothe Biſhop); and OH TIF) 
not againlt reaſon, if the other Defendant can barre the Plaintife, ſqz-hb{to * N. Baa. . 
have a Writ ts the Biſhop againft the Plaintife by the:.Common Law,' a 13 E.3. breveal 
be the later Boks, and common erpertence at this gay; {1 31,53 Eveſque 21. 


q Tanc attachietur ad alium diem, quo die fi nonryene- CY = 
rit nec eſlonium miſerit.] Effonium, 92 Ex6niiih is derived of: the dr gy 
French verb Efſonier, 02 Exonier, Which ſignifteth to excuſe, ſo as an iomny In 22.8. Bradt. s, 
legal underftanding is an ercuſe of a defamlt by reaſon'6f fotbe foipedivieht, 02 334335 &6 
difturbance, and 1s as well ſoz the Plaintife as the Defendant, pes blle 22, 4 Flea 
with that which the Civilians call Excufatio. * Df Eains, there have hay (as 1ib.s. ca.7,8,8. 
we read in our Boks) five kinds, yiz. 2. De ſervicio eg's, 2. In rerram Mirrorc.z, $.20, 
ſanftam, 3. Ultra mare, 4, De malo LeRti, in vor old Books catied Effoniam -_ + Ip & 
de refiantifa, 5. Erde malo yeniendi,and this lalt is the common Eſfgin; which «2,5 2.61.6. 
is intended in this Ac. | = aw 

Jn a Quare impedir, 02 Darrein preſentment, an Effoimr de ſeryice I; Roy, gd 20 8.4.6. 8H.z. 
terram ſanRam, 02 vicra mare lieth not foz doubt of the laps; but a cd '; Efſoine 195. 
ſoin lieth, and of ECoins the Mirror ſaid well, Abuſios. x& que faux ciyſes de Y* Pt? 
Efſoines ſont reſceiyable de cy que droit ne allowe fauxime in nul caſe, & abuſivn 2Y*"9r ubi ſupra, 
eſt dallower Eſſoice in perſonel ARtion ; Fo2 the ſanie Authoz treafiyg De Ar- 1icror ubi ſupra, 
ticles per viels Roys ordein, ſaith, Ordein fuerogt Efſoines jn wixt Aiog), & reals, 
& ne in perſonels ; And J finde not in Glagyilt any Eſſgins, but in real and 
mirt Actions; but befoze the making of this Art, Eſſoitts iers altdwtd th per- 
ſonal Actions. | | TR! 11 Fran | | 

Non jacet Eflontum, quia ſummonitio teſtificata non eſt, yel pars non atrachia- vide x2 E.z.Stat, 
tur, eo quod Vicecomes mandayit quod non eſt inyentus, de effonio calum- 


q Per <jus defaltam ſcribatur Epiſcopo quod reclamatio *##5-. 


. uk os ; & H.4-1.b, 
impeditoris illa vice conquerenti non obſiftat.)] yon theſe 12 Hg, 
wozds of this Act the Plaintife ſhall have 4 Wrif fo tho withop without ma- pany 
king of any title. . ary F.,N.B. 38.n, 


The Statute ſaith only, Scribatur Epiſcopo, and pet the Plaintifeſhall have « 1.4.1. 24 E.z; 
both a Writ to the Biſhop, and beſides a Writ to enquire of damages ; if e 3% $4343. 
Biſhop be out of the Realm; a Writ to the Biſhop may be awarded to his Ut- 
car general, foz he is in place of the Biſhop. | 

If the Defendant appear at the grand diftreſſe, and take a bay by 13.3. breve al 
partium, and after make default, no Writ ſhall be awarded to tho Biſhop; fs2 Eveſque r9. 
this caſe tn reſpec of his appearance is out of the Dtatute, but a new viſtreſe 
ſhall be awarded. : 4 g 


T Conquerenti,] The King tall take the benefit of this Stfattite, 248.34. :; 


T Eadem lex de attachiamentis, &c.] This is the talf clauſe 


of this Chapter, and is to be underſtwd accozding tot 
any erpoſition, 2ding fo theletfer, andneveth 2 


CAP. 


126 


Dier 5 Eliz. 224, 
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21 E.4. 74,78. 


29 E.z. efloin 21, 


29 H.6.51. 
25 E.z4. 


2 E.4-19. 


260 K.z.Efo. 30. 
33 E.3.4-7. 
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Dier, 5 Eliz. 224. 
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CAP. XIII 
IT ſciendum eft [quod] poſtquam aliquis poſuerit ſe in 


inquiſitionem aliquam, quz emerlſerit, vel emergere po- 
terit in kujuſinodi brevibus, non habebir niſi unicum efſo- 
nium, vel unicamdefaltam, ita quod 1 ad diem fibi datum 
o eſfonium ſuum non venerit, aut ſecundo die defaltam 


Cap.13. 


ecerit, tunc inquiſitio illa per cjus defalcam capiatur, ſecun- 
dum inquiſitionem illam ad judicium procedatur. Si vero 
inquiſitio illa capta fuerit in comitatu coram Vicecom!' vel 
Coronatore, ad Juſticiarios domini Regis ad certum diem 
eſt remittend', - Er fi pars rea non venerit ad diem illum, 
tunc propter defaltam ipſius aſſignetur & alius dies, ſecun- 
dum diſcretionem Jufticiariorum, & mandertur V icecomiti, 
quod ad dicm illum faciat eum venire ad audicndum judi- 
cium (> velit) ſecundum inquiſitionem illam. Ad quem 
diem {i non venerit, propter defalrtam ſuam procedatur ad 
judiciam. Eodem modo fat, {1 non veniat ad diem fibi 
datum per cflonium ſuum. 


The miſchief befoze this Statute was fo2 the great delay that might come 
to the plaintife in any perſonal action, 


T In inquiſitionem aliquam.) That is, when ilſue is joyned, 
and the defendant ponit ſe ſuper patriam, & przdi&* querens fimiliter. : 
| Statute extendeth not to a demurrer in Law, 


In an action of. debt un cuſtome de London fuit alledge 8 denie per le pl': 
This ine ſhall not be fried by Inqueſt, but by the. certificate of the Paioz 
by the mouth of the Recozder, Proces iſſvilt al Maior « certifier a quel jour le def. 

ia deſire efloine, and was eſſoined by the opinion of the whole Court, foz this 


rial was not per patriam, 


T. Niſi unicum eſfonium.] Yere eſſonium is taken foz a common 
eſſoin, and erxtendeth not to the eſſoin de ſervicio regis, &c. 

Mhis is to be underſtood where an eſſoin doth lie, fo2 this Ac reſtraineth de- 
lates, and giveth not any where none was befoze. And therefoze after ifſue in 
a Scire fac*, the defendant ſhall not be eſſoined, becauſe no eſſoin lieth in that 
caſe, & fic de fimilibus, 

But if there be divers tenants in a praccipe, oz divers defendants in a per- 
fonal actton, albeit in Law they be but one tenant, o2 one defendant, yet each 
of them ſhall have one eſſoin; and ſo hath this Ac been expounded, 


T VYel unicam defaltam, 8c.) won conſiveration of theſe 
wozds, and of theſe wozds ſubſequent, cunc inquittio illa per defalram capi- 
atur, two conclufions are collected. x. That this Ac ertendeth to the de- 
fenvant, and not to the plaintife, becauſe the defendant maketh default, and on 
the, plaintifes ſide it is called a Non-ſuit ; alſo the enqueſt is awarded by ws - 

a 
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fairlt of the defendant. And'laftly, the miſchief was foz the velay of the plain- 

tife by bu defendant, andtherefoze the delay which the plainfite maketh hin 

felf is out of thu wiſthief, and remains at the Common Law. 1 

The ſecond canclulion is, that this Act is to be underffd in an action per? 14 1.6.19. 

ſonal, foz that ng.engueſt in any action real cart be taken by default... pits tons 
-. < \Sj verd inquihſtio capta fnerit in comitatu, &c.} The 

meaning of this clade is, that if after ifue joyned in a baſe Courf, the defen- 

vant hath had his eſſoin, pet if the plea bs removed befoze the Kings JuT ices, 
be ſhall have another eſſoin befoze the Juffices, fo2 the pzoc@ding in the baſe 
Court is not of recozd above, | | 


_—— 


L————_ 
TI þ 


EDDY TIES YT; & 


* 


F NE chaxtis vero exemprionis, & libertatis, ne ponantur W +. cp.z8. 
AZ imperrantes in aſlifis, juratis, vel recognitionibus ali- * Zing 
quibus:-Proviſum eſt, quod ft adeo neceſfarium fit eorum 5 
juramentum, quod fine c1s juſtitia exhiberi non poterit .(vc- 

lui in magnis aflifis, & in perambulationibus, & in chartis 

vel (criptis conventionum, uti fucrunt teſtes nominati, aut 

in attin&tis, vel aliis conſimilibus), jurar' cogantur, ſalya fibi 

alias liberrate, & exemprione ſua przdicta. 


. © De chartis vero excmptionis & libertatis, &c.] Hereby 344.6.:5. per 
it appeareth that this Aa is in affirmante of the Common Law, foz every Moylc. 
Charter of any. Franchiſe oz liberty whatfoever,by reaſon whereof there ſhould ** £-4-47-Þ- 
be a failer of JuTice, is void aud of none effect in Law, as in the caſe of conu- 
ſans, and this caſe of exemption. 

' In this Ag there be foux eramples ſet down, viz. the grand Alife in the 395.3.15- 125.4 
Writ of Right,in the Wrif of Rationabili bus divyiſis, here calledia perambulati- *7: 3! 5H 6.42. 
onibus, tn Deeds where witneſſes be named, and in Attaints. Broke exempr.6, 


T Rationabilibus diviftis.} 
" Magna afiifs inter Priorems de Tynemuwe petentem, & Simonem de Paſch.18 E.r. tor. 
Ruceſtre tenentems, de to quod idem Simon permittet rationabiles drviſas 55, nine Not 
fiert znter terras ipfirs Prioris in Wetham, & terrat ipſius Simons in nabilibus diviks, 
Raceftre, ſicut eſſe debes & ſoles, Et unde idem Simon qui tenens eff po- " : 

; : k : L agna Aſſia 
ſuit ſe in magnam aſtiſam iltans, & petit recogn' fieri, ntrum ipſe majus urum iple ma- 
jus habet in quindecim acrs terre, & quindecim acris more, cam pertin 5% jus. & 

w Ruceſtre * per met as & diviſas ſubſcriptas, ſcil. inciprends apud altans * per meas & 
Vam que extendit fe vitra $wa leche, & ſic deſcendends per Swaly- divilas. 
verſus Auftrum uſq; Ry(denburne,ubr Swalnſpotleche &+ Ryſden- 
e conjungnnt, of cendendo in Ryfdenburne verſus Boream uſque 

c per Ryſdenbarne werfus Boream uſque te VE Mich. 3 Eu. 
Red ef 4 abiabbewi | | in Banc. ror, 26, 
76, not alta via tranfit verſus novum Caftrum ſuper Tynam ficut Sur Int vrio- 


iles tenet, Aw prediiimns Prior per metas ff diviſas ubſcripras, viz. emde Berm. & 
a> . * - l 
Werpiendo apwd Redeford, & ſic per ahem viam verſus Orcidentem nſque tyiavine 
| Mun- 
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Paſch, 6E.1.in Aſu#leſdened, & fic verſme Occidentens per altam viam u{que Swalnſpot- 


RandCc. 1Of,57. Sa- 
lop.Int. Epiſc.He- 
xeford. & Petr. 


Vide Paſc.$ E.1. 
in banc, ror.F8$. 


Vereditum, 


Judicium, 


Finale. 


Paſch.18 E.1. in 
Banco rot 7 2. 


Nortchumb. 


Mich.1$ E.1. in 
Baac. rot, 76. 


Northnmb., 


lecke , & fic de Swalnſpotleche verſa Auſtrum uſque Ryſdenburne, & ſic 
de Ryſdenburne —_ Boream aſcendends uſque Redeford prediff ficut 
illas exigit : ven recogn' in forma praditt per Willielmum de Hanlton, 
Robertum de Inſula, Nicholawm de Punchardon, Fohannems de Oggeill, Fo- 
hannem dt Eſtingion, Richardum de Horſele, Hugonem Gobion, Walte- 
rum de Ecloytheneham, David de Coupland, Franconem T' Du - Henricam 
de Dytheend, & Robertum du Maner, & modo veniunt preditt Simon of 
Prior per Attorn' ſuos : Et praditti milites ſuper ſacramentum ſuum di- 
cunt, quod preditius Simon majus jus habet in predittis tenementss per 
praditias diviſas per quas illa tenet, quam predittus Prior per diviſa 
per quas illa exigit, Ideo confideratum eft, quod ; fr" Simon eat inde 
ſine die, & teneat prediftum tenementum sf heredibus ſuis per pre- 
diftas diviſas, ſcil, incipiends apud Swaineſpotleche abi alta via exten« 
dit ſe ultra Swalneſpotleche, & fe deſcendendo per Swalneſpotleche wer« 
ſus Anſtrum uſque Ryſdenburne ubi Swalneſpotleche & Ryſdenburne con- 
Jungunt, & fir aſcendendo per Ryſdenburne verſus Boream uſque Alde- 
w 7 2. ſoc adhuc per Ryſdenbarne wver[us Boream wſque le Redeford 
ubi alta via tranfit verſus nouum Caftrum ſuper Tynam, quiett de predi: 


 &fo Priore & ſucceſſoribus ſuis, & Eccleſia ſua de Tynemuwe imperpe« 


tuwm, & Prior in miſericordia, &c. 

Magna afciſa inter Priorem de Tynemuwe petentem, Richardum Tur- 
pintenentem de e0, quod idem Richardus permittet rationabiles diviſe 
fieri inter terras ipſuus Prioris in Wylum, & terras ipſius Richardz in 


Zoehtes, Fo eſſe debent & ſolent, & unde idem Richardus, qui tenens 


ft poſuit ſe in magnam aſiiſam illam, & petit recogo' fieri, utrum ipſt 
ma} us jus habet in medictate decem acrarum more, viginti acrarum terre, 
& ſexaginta acrarum boſci, cum pertin' in Hoghton, per metas & diviſe 
ſubſcriptas, vide incipiendos ex parte Boreals de le Thwertonerdike, & 
fic verſus Boream nſque ad curſum aque que currit inter le Strother d: 
Hoghton, & le Strother de Ruceſtre, & ſic ſoeut curſue illius aque ſe ex- 
tendit verſus Occidentem uſque Redeford, & fi deſcendendo verſus Au- 
firum uſque le Holleferd, & fic del Holleford deſcendendo verſus Auſtram 
uſqae Ryſdenburne, uſque ad terram arabilem de Wylum, & ſic per faſſa- 
tum ejuſdem terre uſque del Longhing quod wvenit de boſco de Wylum, & 
fic deſcendendo verſus Auſtrum ſicut Sygpethway ſe extendit inter boſcum 
de Hoghton, & boſcum de Wylum, & njque Wylum Halugh, & f4 per 
foſſatum quod ſe extendit verſus Orientem inter Wylum Halugh & bi- 
ſcum de Hoghton wſque Alberyſtrother in parte Occidentali, & ſoc per par- 
tem Occidemtalem ae Alberyſtrother verſus Aunſtrum uſque les Pallys pet 
partem Occidentalem, et fic de les Pullys werſus Occidentem per q 
dam foſſatum nſque quo Run quod le extendit uſque aqr.am de Tyne 
ſalva communia paſture eidem Priori et ſucceſſoribus ſu.s in preditts 
mora de Hoghton uſque le Thwertonerdike per partem Occidentalem, et 
ſuc per partem Occidentalem de le Br-hill, et de Hyndeſchawc, et fic ver- 
ſus Auſtrum deſcendendo per le Greneleghe, et. ſic uſque Sygpethway ſicut 


* 
ea tenet, an predifius Prior pet metas &t diviſas rr ety. videlicet ir 
Cipiendo in parte Boreali in Wylummore deſcendendo verſus Auſtrum pt! 
le Thwertonerdike nſque Thornrawe, & ſic de Thornrawe uſque Martin 
verſus Auſtrum, & fic de Martinpol uſque Aldehewey & F 


ic deſcendends 
per 


”_Y "a5 > Aa oe a— 
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perle Haldeh way verſus Auſtrum ultra Raveneſburne, & ſic de Rave- 
* neſburne verſus Auſtrum & iterum ultra Raveneſburne, & ſic de Rave- © 


neſburne verſus _—_— uſq; Standandeſtan,es fic de Standandeftan ver- 
ſus Auſtrum uſque le Fiſherewey uſque aquam de Tyne ficut illam exigit, 
Venit recogn in forma pradicta per Willielmum de Hauleton Robertum de 
Inſula, Nichol” de papers 2 de Ogzill, Fohannem de E[- 
lington, Robertum de Glantingdon, Richardum ae Horſlee, Hugonem Go- 
byon, Walterum de Egleyntham, David de Conpeland, Francione Tyes,0 
Henric' de Dycheend, Et modo veniunt predict Richardus, & Prior per 
Atturnatos ſoo, & prediiti Milites ſuper ſacrum ſuum dicunt quod pre- 
diitus Richardus majus jus habet tenendi medietat” pradifforum ten per 
eaſdem met as & diviſas, per quas idem Richardus ſuperius clam', quam 
predittus Prior, Ide confuderat eſt quod predifius Richardus eat inde ſine 
die, & teneat medictat' pradiftorumten cum pertinen' per prediftas me- 
14s & diviſas, per os illam claw ſibi & hered' ſuis quitte de predicts 
Priore & ſucceſſoribus ſuis, & Eccleſia ſua de Tynemuwe imperpetuuns, 
Et Prior in miſericordia, 


Vide Mich, 18 E.1. in Banco Rot. 76, Northumb. a notable Reco2zd. Foz this 
Writ De racionabilibus divilis, and the Writ De perambulatione fac', vide Re- 
iR. 157, b. Glanyill lib. 9. cap, 14, BraRton lib. 4. fol. 207. 2. 211,b, De peram- 
ulatione fac”, lib. 5, 372+ a. & 444. De rationabilibus divifis, Flera lib.4, cap. I 5. 
lib, 5. cap. 9, 39. 31 E. 1. Droit 70. 5 E. 3. fol. 12, 28 E. 3. fo. 43. 14 E. 3.tic. 
Aid 23. 29 E. 3.45. 45 E. 3.4- 3 E.4-10.F.N.B. 138 m.&c,133.d, &c. Ver,7 3, 
74. Cokelib. incr, 565, 566. lib, intrat. Raſt. 541, 495. | 
Rove, rn all theſe Recozds and Boks, the learning of theſe two Writs fan- 
thus ; | 
1. This Writ of Rationabilibus divifis is a Writ of Right in his nafare, 
wherein Battaile, and the grand Aſſiſe lieth, and judgement finall ſhall be 
given : Jn this TUrit the viewand Uoucher ts to be granted, and eſples arg 
fo be laid, and this Writ ER breye adverſarium, : 
2» The Writ De perambulatione facienda, is no Writ of Right in his na- 
fure, and is Breve amicabile, and had by conſent of parties. 
3.The perambulation may be made as well by commiClion to certain perſons 
as by Writ ; but the pzoceding, De ratiogabilibus divifis, is by Writ onely. 
4+ This is common to them both foz a diviſion to be made between ſeverall 


Towns oz Yamlets. 


5+ Ifit be foza diviſion between two Counties, foz the beffer directions of 
Sheriffs, Cozoners , and other the Kings Dfficers, and Pinifters, it muſt 
be done by the Kings Commiſſion under the great Seal, but the diviſion hereby 
made ſhall not eſtoppe o2 conclude the parties intereſſed in the land, 

Upon the verdic in any of the four examples befoze mentioned, no wait of 
attaint doth lie; then followeth theſe Wo2ds,Er in aliis cah bus confimilibus: Theſe 
bythe Letter of this ®tatute mult be ſuch, as thereupon no attaint doth lie ; 
a in the Particione fac', 4 other inqueſts of office, as hath been ſaid : But all 
Charters tending to the failer of Juſtice, are void by the Common yaw, with- 
ont any aid of this Act : As if there be not ſufficient Yundzeders, beſides thoſe 
that have Charters of exemption; ſa2 triall of an iſſue in au Anion, wherein an 


= 


doth lie, there Charters ſhall be diſallowed, becaufe fine cis juſtitia exhi- 

beri non poteſt, and ſo in all other like caſes : ®o if the King grant an exem- 

ak mt - the Freholvers in one County, and to all the Citizens fn a City, 
d, 


. 7 In Chartis, &c. ubi teſtes fiterint nominati: ? 


Prreby it appeareth, that by the Common Lawn the Witneſſes named [4 the 
> 
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Vereditum, 


- Judicium Knale, 


130 


x Part of the In- 
ſitures, ſe&. 1, 


See W.1. cap. 38, 
40 Ad. 23, 
F.N.B. 265,166, 
Aet D.39E.z3.15 
40 E.3. 30 
i8H.8. 5, 


1$H.8. 5. 


41 E, 3. exempti* 
on 4. 42 Afl, 25. 
25 H, 6rexempri- 
On 5. 


18 E.3.20. 3H.6, 
T4. 36 H.6, 32, 
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Deed ſhould joyn with the Enqueſt, o2 elſe the Charter of Exemption De af. 
fis juratis & recognitionibus aliqubus, ſhould not have freed them. Vide the firſt 
part of the Infſticuces, and ſee befoze Cap. 6, ; 


© InattinCtis. ] YVereby appeareth that the Writ of Attainf, which 
by our old Books and ancient Recozds is called Breve de conyiRione, was given 
by the Common Law, and the fozme of the Urit is ſet down in our ancient 
Authozs at the ſnit of the party grieved: and it appeareth by the Regiſter 
that no Writ of Attaint reciteth any Statute, and the Judgement in the 
Writ of Aftaint is fearfull and penall , and given by no Statute, and this 
is pzoved by this Act, which nameth Attaints, and is befoze any Act of Par, 
liament in pzint made concerning Attaints. 

And it ſemeth by our old Boks and ancient Recozds, that by the Com- 
monLaw, it lay as well in plea reall as perſonall. Vide Regiſt, x22, Mirror 
cap, 3 De Attaints, & cap, 2. $ 4 De Loiers. Glany, lib. 2. cap,1g. Bra&on lib.4, 
fol.289. Flera lib, 5, cap. 21,34, Britton cap.97 fol. 237. 6H. 3.tir. Attaint 72, 
& 73,15 H.3. ib.94. Temps E, 1. ibid. 70. 12 E.t.ib.71. 30 Afl.24.28 E, 3, gr. 
44 E. 3,2. b. Temps R. 2. Conuſans 88. 3 H.4.15. Forteſcue ca.26, F.N.B, x09, k, 
W.r, cap, 38,47. 2 E.3.cap.6. 5 E.3.cap,6,7. 28 E, 3.cap.$. 34 E.z.cap.7.23H.8, 
cap. 3. Seethe firſt part of the Inſtitutes, SeR, 5 14. Verb, en Attaint, 

But ſome ſay theUWrit could not be obtained without difficulty(becauſe hehad 

other remedy fo try it in an Aion of higher nature)and therefoze the Statutes 
were made. Dt the Statute of W.1.cap.38. and the erpoſition thereupon,and 
a judgement given Mich. 5 E. 1, Df an Atfaint hear what the Mirror ſaith, 
En temps le Roy Henry le primereſtoit ordein & communemext affencu que Jurors 
in Enqueſts, & c. in Attaints, & tiels autres ne prendront rien de lojers, &c, © the 
other ancient Authozs and books above cited; by them it appeareth how neceſſa- 
ry the reading of ancient Authozs and Recozds be foz the knowledge of the 
Common Law, and how the Statutes concerning Attaints are but in affir- 
mance ofthe Common Law, foz the Plaintif may have upon themthe penall 
and ſevere judgement given by the Common Law. Vide 40 Aff, 23, 

Jf a man havea Charter oferemption, and ſheweth it to the Sheriff, yet 
not withffanding he may return him, foz the Sheriff is not to judge of his Char- 
ter, noz to allow 92 diſallow thereof ; but if he will have the effec of his Char! 
ter , he muſt ſue out a Writ of allowance of his Charter , and deliver the 
Writ to the Sheriff, and ſhew his Charter to him, and fhen if the Sheriff re 
turn him, he may have his Action upon his caſe againſt the Sheriff, and ( 
mult our old andother Boks be intended. | 

. After the Sheriff hath returned him, if a full Jury do appear, thenhe 
may ſhew fozth his Charter, and if the Plaintiff confeſſe if, he ſhall be diſchar- 
ged, but if the Plaintiff ſaith that he is not the ſame perſon, it ſhall be pzeſent- 
ly tried,and ſo in the like caſe;but he cannot plead his Charter foz his diſcharge 
befo2e a -=_ Jury do appear, foz if any anſwer be made thereunto the Jury 
mukkt try it; 

Such generall Charters of exemption in Afſifis, Juratis, & Recogoicienibuy, 
as in this Act are mentioned, ſhall not be allowed where the King is either ſole 
party,02 where the ſuite is Tam pro Domino Rege quam pro ſeipſo, without thele 
oz the like wozds, Licet tangat nos, 


@ Salva ſemper alias libertate & exemprtione pradi&] 
And ſo'it is in caſe of conuſance, andof a P2otection, the party may waive the 
benefit of it in one Action, andyet take the advantage of it in another : And 
if a Non omitras be awarded within a franchiſe that hath return of Writs, yt 
be ſhall in other ſuits enjoy it, 


C47. 
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CAP. XV. 
NE de cztero liceatex quacunque cauſa diftritiones Fllib.z.c..4:; 


cereextra feodum fuum, necin via regia, aut in com- cog 
muni ſtrata nifi Domino Regi & miniſtris ſuis ſpecialem an re oa 


. q aiiH.z, 
authoritatem ad hoc habentibus. Dit. de Scaccar. 


The miſchtek befoze this Statute was, that whereas the King by his pzero- 135.4. 6. 
gative might diftrein foz his rent in any other lands of his Tenant, being in 
his own acuall poſſeſſion, though they were out of his fee, and ſcigniozy, di- 
vers Lo2ds tok upon them alſo to diftrein out of their fee, which was wzang x 
oppzeCCion : And whereas all the kings Dnbjeas ounht fo have fre paſſage 
tnya — communi ſtrata, as well to Faires and Parkets, as about their 
other , the Lc2ds uſed to diſtrein in the high-ways, both which miſchtefs 
this Dtatute doth remedy. 


q Non liceat.] This is divided into thzte bzanches : The firlt bzanch 

is, _ _ cunque _ >= _ extra feodtim. 

Is is to be underftcod 8 reaſon of a ſeigniozy , and not ' 
foz diſtrefſes foz rent charges, ec. 02 by reafon of a Let, «by * L267 

2+ This bzanch is but in affirmance of the Common Law, foz regularly no 2 H. 4. 24. 
Subjec can diſtrein out of his f& and feigniozy, and therefoze if the Lozd do 
diſtrein out of his f@, the Tenant may either have an Acion of Treſpalle at 
the Common Law, oz an Action upon this Dtatate, but in ſome ſperiall caſe 
the Lo2d by the Common Law may difſfrein out of his f& and ſeigniozy, as if 2E.z.Avon.18:. 
the 02d come to diſtrein, and the Tenant , 02 any other ſ&@ing the Lo2d 44 B- 3: 20222- 
coms to diſtrein them, dzive them toa place out of the fie of the Lozd, © ** Reſon: 
yet in this caſe the Lozd may diftrein themont of his fee, becauſe the Lo2dhad ;'zÞ2G.0 h.llee 
aview of them within his own fee, by reaſon whereof the Lozd ſhall be ad- 16 £, 4.10. 
judged in a kind of poCeCion of them ; but if the beaſts go ont of the Tenancy 
of themſelves without enchaſement befoze the Lo2d can diſtrein them, there 
the Lo2d cannot diffrein them, though he had the view of them within his fe 
and ſeigniozy. 

The ſecond bzanch is, 


T Necin via regia, autin communi ftrata.] ge what ſhill Fickt pare &f che 
_ regia yia, and what communis rata , in the firft part of the Inſticutes, Og > 
- 69. F,N.B.173; 174 
This Law had the foundation of the ancient Law of England befoze the ki, Fon 
Conqueſt, __— C_— quam habent quatuor chemini, vie regie) W 4a ww 1 wy 
lngſtreet reet & Er - Ar . . * ' Artic. 
doin lacicudinem defcendune. CE IR Rg = Cler.p, 41 
n this bzanch, non ticeat ſhall be taken not fimplicizer, ts make it ntterly ,,% 6.977 
mnlawfull, as to take advantage thereof in barre ts an Avowzy, but ſecundum 21 pn 
| od acy nr cod x L o2d diſtrein in the high fret, o2 in the 20. 41 E.3. 6. 
way, the Tenant may have an Action againft the Lozd upon this 4353-39182 
Statute : and the reaſon hereof is, that whenſoever any thing is pzohivited by 7/2"? 27: 
a ſtatute, the party grieved ſhall have his Action upon the Statute, and the 73 62; 
offender ſhall be foz his contempt finedand impziſoned ; andſs if is declared by 35 2.6.6. 9 5. 4. 
Att of Parliment, as hath ben often obſerved. Now if the Tenant ſhould 25: t- N- 8:90- 
plead it in barre of the Avowy, the King ſhould loſe his fine ; foz in 173;-i2-5. i960 
that nature of ſuite he cannot be fined , and therefoze the Tenant is to :;6.5,av04.85 


D 3 take 


132 eMarlebridge. Cap.is; 
_ his remedy by Action upon the Statute, wherein the King ſhall have his 
ne, tc. 


q Diſtri&iones facer E. ] A Veriot Cuſtome the Lo2d may ſeiſe in 
the high-way,  foz that is no diftreſſe but a ſeiſure, but he cannot diſtrein foz a 
Periot fervice there: | 


"If the Lozd come.to diſfrein, and ſee the beaſts within his fie, and befuze 
he can diffrein them, the Tenant enchaſe them-into the high-way , the Lozd 
may, as hath ben ſaid, diſfrein them there , fo2z the cauſe above ex- 
. : : pzefſed. : Y- F 
17 E. 3.1: The Writ upon this Statute ſhall be contra pacem , and not Vi & 
. aTMIs, 


The third bzanch : 


44 A6:32.5E3 TC NiſftdominoRegi & miniſtris ſuis, &c.] Here is an er- 

6, 338.46. ceptionof the Kings pzerogative (which by this Ac appears to be ancient ) as 
well to viftrein foz his rent, oz ſervice out of his fee, and ſeigniozy, as in the 
high-way, oz common fkreet. But where it is ſaid that the King may diftrein 
out of his fee, that is, tn the other lands of his Tenant ; it muff, be underſtod 
in ſuch other lands as his Tenant hath in his own acuall poſſeſſion ,, and ma- 
nured with his own beaſts, and not in the poſſeion of his leſſee foz life, years, 

| oz at will, foz their beaſts are not ſubjec to ſuch diftreſſe, 

Artic, ſuperChann Where was a ſtatute made in a Parliament holden at Weſtminſter in 51H.3, 

Cap. 12, the year next befoze this Parliament holden at Marlebridge, . concerning di- 
ſtreſſes, conſiſting on two bzanches. a 

I, Quenul home de Religen ne auter ſoit diftrein per ſes beaſts, queurx 'gai- 

none ſon terre, ne per ſes barbits pur la det le Roy, ne pur la det de auter home, 
ne pur auter encheſon per les Bailiffes le Roy , neper autres, ranque come its 
troye auters chateux ſufficient dont ilz poient lever le det, ou que ſuffitt ſa demand, 
( forſpris emparkemeat des beaſts queux homes troye fcaſants damage ſolonque 
le ley, uſage & le manner dela terre. ) 

Aricfaver Cart , 2+ Ex que diltreſles ſoientreaſonable a 1a mouncaince de la det, ou de la demaun- 

_—_ que Aſl.;z. deſolonque bone valae, & per eſtimation ne pas outragious des yicines, & nemi per 

28 Af.p.5o. eltrangers, Df both thele ſhall be ſpoken together, becauſe divers of the authv 

29 E.3.23-8H.4. rities extend to both, | ; 

5 9 _ Beaſts queux gainont ſon terre & ſes barbits, 

Golfreys ak. This Law had his foundation of the ancient Law befoze the Conqueff, 

Elores Hiftor, Dprallo Mulmucius p2ohibited that the beaſts of the plough thould be diſtrei- 

Polyd.Virg, oY ned,tc. and gave pziviledges to Temples and Ploughs: And Ockam that w2ote 

Regiſt. befoze this Statute of the Kings Debts, ſaith ; Bobus ramen arantibus, per quos 

Lucubr. Ockham agriculcura ſolet exerceri, quancum poterint parcant , ne ipſa deficiente debito am- 


BraR. 14.50. 27.  BraRon freateth of both theſs bzanches notably, and he divideth animalis 


Flerali.z, ca.4z, into laborioſa & otioſa, and ſaith , Fir diſtritio injurioſa ordine non obſervat', 


Lib.2,cap.42+ And Fleca ſaith, Quod procommuni utilitate Communiratis Regni iohibitun 
| fuer” ne quis diſtringerer alium per oyes ſuas yel per ayeria ſua carucarum, quamdil 
al.a ſuffciens diftri&io invenir1 poſſir, | 
Diſtriiones (int rationabiles & non nimis grayes, D& befoze Chap. 
rer, 4+ 8 


And 


And Bricron ſaith, Ou fi aſcun Viſcount eit pur malice fait prendce plus des Brit. fo.z5.& 

ayers pur noftre der, ou pur autre, que a la yailance dele der, ou fil eic prift beaſts *33-b- 

Jes carues, on motofs, ou berbis, ou veſfell, oit mounture, ou robes, ou deins 

meſon la ou _ _— = _ ſufficientment & hors A Aud in 

anot lace he ſaith, $i aſcun diftrein auter pe ainage eſt diſturbe, &c. 2946. pl. 49; 
_—_ Seth with the Civill Law, xerutie fieri non poteſt in boyes, Lege Executores 

aratra, a)iye inſtrumenta ruſticorum quatenus alia book — & Auten, 
The Statute of W. 3. which giveth the Elegic, doth abſolutely except the w, .. ap, 3 

beaſts of the plongh in theſe wozds, Bog bobus & afris carucz, Flera li.z, c.55, 
This Statute doth not extend onely to diſtreſſes between Lozd and fenant, Regiſt.97.cem 

but alſo to all other diſfreſſes whatſoever , as well at: the Kings ſuit as at K.3. cvomey 6c 

the ſuit of the Subject, ſo there be other gods ſufficient ; alſotoall manner 8 £.2.acc'(ur 

of executions, as well af the ſuit of the King, as of the ſabjecn, with the like !*ſtar. 35. 45.3. r. 

caution as is afozeſaid. | 1 w_ n 
And an action upon this Statute doth lie,as well after deliverance,as befoze, 93 > Brag. 

foz the cauſe of the diftreining may be lawfull, and yet notwithſtanving if he F.N.s. 174.6. 

take the beaſts of the plough where he might find others, the diſtreſſe is w2ong- 14 El.Dy. 314. 

full, And albeit the tenant after ſuch a viſtreCe taken pay the rent, and there- 

by affirme the cauſe of diſfreſſe lawfull, notWithſtanding this voth not purge 

the offence agatnſff this ®tatute. 

And the Statute is to be conſtrued, that at the time of- the diſtree, 4c. 29 £.3. r7; 

there muſt be other cattell ſufficient , and if is not materiall what was befoze 4 H. 7.8. b. 

02 after, | | 
The Urit upon this Statute alſo ſhall be Contra pacem,. & nod vi & armis. *7 £+ 3 * 
Now where the Statute ſpeaksvf the beaſts of the plough, and not of the 

plough it ſelf ; by the Common Law alwates uſed the plaugh oz any thing be- 

longing to it was not diſtreinable, ſo long as any other viſtreſſe might be 

taken. | | 
This Statute of 5 1 H. 3. being of recozd and in pint, I thought to touch See Arr. ſiper 

ſpecially ſo mnch thereof as concerns diftreſſes, whereof our Statute of Marle- <P: 12+ 

bridge hath treated both in the fourth, and this fifteenth Chapter: | 

And it appeareth by the Microur, that many other bea&sand living things, wirr.c, :. 5 16. 
andother gods were not diſtreinable by the Common Law;if there were other Ver de Name: 
guds ſufficient, As foz mozt gods, a covenable diſtreſſe is not of armour, 

02 veſſell, oz apparell, oz jewels, ſo long as there are other ſufficient o2 cove- 

nable ; noz of hep, ſaddle hozſe, beaſts of the plough , poultry fiſh, oz ſal- 

vagne, ut ſupra, 


Ct —_ 


C4 PP. XKFL 

Q: hzres aliquis poſt mortem anteceſſoris ſui infra xtatem 

extiterit, & dominus ſuus cuſtodiam terrarum, & te- 
nementorum ſuorum habuerit, ft dominus ille difto hx- 
redi, cum ad legirith4m zratem' pervenerit, terra ſuam 
line placito reddere noluerit, hzres ille terram ſuam per afſi- 
fam morrtis antecefſoris recuperabit , una cura dampnis ſuis, 
quz ſuſtinueric propter detentionem illam 4 remporequofuit 
legitimz ztaris. Etfi hxres aliquis ternpore mortis-anteceſ: 
foris ſui plenz zratis fuerit, & 1lle hares/ apparens, & pro 
hzrede cognitus &-invencus ſit"in hereditare illa, capitalis 
| dominus 


eMatlebridge: Capa. 
dorinus cum non cjiciat, nec aliquid f1bi capiat, vel amo- 
vear, ſed camen inde ſimplicem ſeiſinam t pro reco- 
gnicione dominii fui urpro domino cognoſcarur, Er fi ca- 
picalis dominus hnjuſmodi hzredem extra ſeiſfinam malici- 
os tenear, propter quod breye mortis anteceſſoris, vel con- 
ſanguinicaris oporteat ipſumimpetrare, runc dampna ſua re- 
cuperet {icut inalliſa nove diſſeiſinz. De heredibus autem, 
quide domino Reye tenent in capite, {1 obſervandum cſ, 
ut dominus Rex primam inde habear ſcifinam , ſicur prius 
inde habere 6. Nec heres nec aliquis aliusin bere- 
diratem illam ſe intrudar, 7: illam de manibus do- 
mini regis recipiat, prout hujuſmodi hzreditas de manibus 
ipſius & anteceſſorum ſuorum recipi confueverit tempori- 
bus elapſis. Er hoc intelligatur de terris & feodis, quz ratio- 
ne ſervitii militaris, vel ſerjantiz , five juris patronarns in 
manibus domini Regis efle conſueverunt. /ide Prerogativa 
cap. 3. Et Glanvil. lib. 7. cap. 9. fol. 4. 


T $i hzres aliquis poſt mortem anteceſloris, &c.] gyis 
F Act is but a declaration of the Common Law , foz in this caſe when a gardian 
Ea o1l tn rhivalry holdeth over, he is an abatoz, which is manifeltly p2oved by this 
Abel :0.b. Act, 'whereby it is veclared that the -Aſiſe de mord' doth Ite againf him. 
F.N.B.196.f, Alſoit is ſo reſolved in our boks, wherein this diverſity is to be obſerved, 
Glemdlig.cg. that where a man commeth to a particular effate by the act of the party, 
BraQ-.4. 10.252, thers if he hold over ; he is a tenant at ſafferance ; but where he cometh to 
253.Brir.fo.178.d 9, La 
Flera.li. 5. a.x, fhe particular effate by act in Law, as the gardian in our cafe 
10 E.4.9,10, hes no tenant at ſuEFerance, but an abafz. Vide 1. of Inftic, ſe&. 461, 
per Curiam, And yet fo2 the benefit of the heir'to ſome purpoſe, the poſſeCion of the 
$5.363-19E:3- gardian is the acuall ſeifinof the heir, foz if the gardian be ouffed, and he 
— a —s diſſeiſed, he ſhall have an ACiſe, as it is holden in 2 E, 4. 5. b. 
124f, p. 21, * Jf a woman bzing a Writ of Dower again a gardian, and recover with 
x3 E.z. tic. Aſiſe out title, the heir ſhall have an Adiſe of Mord" at his full age at the Common 


92. :8.a\lp.11. Jaw, notwithftanding thepolſeſſion of the gardian, 
34 afl. p. x0, 39- 


E. 3.38.2 E,4.38. quis ti 
_—_——— 6 hzres aliquis tempore mortis anteceſſoris plene 


H.8. Br.tit. ten* XtAtIs fuerit. ] This is the ſecond clauſe of this Chapter, and is alſo a 
yolunt. 15. rehearſal of the Common Law, 


2 E.z.f0.20, py ernmg | 

Glanvil «, Simplicera ſciſinam habcat pro recognitione dominii 

= ſui, ut prodgmino olcatur,) This: is andertod of the pay- 

Flera ment of relief, whereby he putteth the Lozd in ſeifin, and doth acknowledge 
hiv foz'his Lo2d, ſb as ofancient time, and in ancient books, relief is called 


fimglex,ſeiſae- 
'T Ec i capitalis dominus hujuſmodibaredis.71Tyc ; 

" ag_ ins ujuſmodihzredis.] his is the 
T.,Dec hzzedimtibus autem quaz dedomino Regetener- 


eur 


I 


Cap. I 7 jp eo MM arlebridge, I 35 


tur in cap. &c.] This is the fourth clauſe of this Chapter, and is aiſo a 
rehearſall of the Common Law, in which clauſe are theſe wozds, Sicuc prius in- 
de habere conſueyic, and theſe wozds, prouc hujuſmodi hzreditas de manibus ip*us 
& anteceſſorum ſuorum recipi conſueverit, : | 

q Ut dominus Rexprimam inde habeat feilinam, ficut 


rius habere conſuevir.) Note in the fozmer clauſe concerning the te- 
nure of ſubjects, the Lozvs ſhould have fmplicem ſeifinam, i. relevium: But in 
this clauſe where the tenure is of the King in capice, and his tenant dieth, 
his heir of full age, he ſaith not that he ſhall have hmplicem ſeifinam , but 
priwam liberam ſeifinam , Whereof pou may read at large in Scamford Pre- 
ro. 11. b. 


q Priuſquamillam demanibus domini Regis recipiat. ] 
That is, befoze he ſueth his livery out of the Kings hands, albeit he be of full 
age at the death of his ancefter, whereof you may read at large in Stamford, 
ubi ſupra. ; OE ) 
T Et hoc incelligatur de terris & feodis quz ratione (ervi- Precog.regis « : 
£11 militaris, &c.) i. Servitii milicaris in capite, ſer/ent:e, 1, magnz ſerjantiz, 
ſive juris patronats, 1. fundationis Epiſcopatuum Monalteriorum, &c, 


—_— — 


CAP. X/IL.. 
ro eſt inſuper, quiod {i terra quz tenetur in So- 


cagio, ſit in cuſtodia parent hered', co quod hzres in- 

fra xtatem extiterit , cuſtod' illi vaſtum facere non poſſunt, 
nec yenditionem riec aliquam deſtrutionem de hzreditate 
illa, ſed falvo cam cuſtodiant ad opus di&ti hzredis, ita 
_ cum ad legitimam zratem pervenerit, ſbi reſpon- 

cant de exit” dictz hereditatis, per legalem compuratio- 
nem , ſalvis ipſis cuſtodibus rationabilibus miſis ſuis. Nec 
etiarn poſſunt diCti cuſtodes maritagium di&ti heredis dare 
vel vendere, niſi ad commodum dicti hzredis : ſed paren- 
tes dicti hxredis propinquiores , qui hujuſmodi cuſtodi- 
am habuerint, 2 toto tempore illo a quo brevia non conce- 
duntur implacitandi, hujuſmodi cuſtodias habeant ad com- 
modum haredum, ut prxdiftum eſt, fine yaſto, vel exilio, 
yel deſtructione facienda, 
- T Vaſtum facere non flunt:] The heir within age ſhall have * LAIRD S. 
an action of Waſt againft the ga in ſdcage, but he ſhall not be puniſhe 12 H&Waſt 9. 


foz waſt made by ſkrangers. F. N.B. $9.2. 
Vide Mag,.Ch. c.4. 


7 Cumad legitimam ztatem pervenerit,ſibi reſpondeatit.] & Gloue.«.5 
Thi 7 : : See the x. Part 
bis ſecond clauſe 1s a declaration of the Common Law : Lhe lawfull ar of the Inſt. $ 124; 
0 


136 Marlebridge. Cap. is. 
of the heir of a tenant in ſacage is the age of 14. years, andat that age he ſhall 
; ccount againft his gardian ; all which you may read at large 
—_— - the — 104+ De alſothere the ſeverall ages of 
men and women. 


4 Nec etiam poſſunt di&ti cuſtodes maritagium dif 


hxredis dare, &c.] This is the third clauſe of this Ac, in afficmance 
alſo of the Common Law. Vide the firft part of the Inftirures fo2 this clauſe, 
ſc, 124- 


— 


CAP. XVIIL. 


lus Eſcactor, vel Inquiſitor, aut Juſticiar' ad aſſiſas 
aliquas ſpecialiter capiendas aſlignatus , vel ad quere- 
las aliquas audiendum & rerminandum, de cxtero bi 
poteſtatem aliquam amerciandi pro defalra communis ſum- 
monitionis, niſi capitales Juſticiarii , vel Juſtic itinerantes 
in itineribus ſuis. 


Glanv.li.9, c.10. 
Flera li, 2:caÞ. 43+ 


q Inquiſic r.] Enquiroz, that is to ſay, Sheriff, Cozoner ſuper viſum 
corporis, 92 thelike, that have power to enquire in certain caſes. 

Srinon; fo. 4 — Ty£ milchiek beloze this Statute was, that the Eſchaetoz, Sheriff, Cozo- 
ner, ſpectall Juftices of Aſſiſe, and Juſtices of Oierand Termicer, in ſperiall 
caſes (whom Bricton calls imple Enquirozs) wonldupon the common ſum 
mons amerce ſuch ag made default. Pow this Dtatute takes away their power 

| to amerce, Nullus, &c, habeant poteftatem amerciandi pro defalca. 
ice ap & 5h But this extendeth not to Sheriffs in their Tourns, noz to Stewards in 

Glane, 8.9. c.xs, LEts, notwithTanding that they be Anquirozs,fa2 that they deal with common 

ioE. 3.fol.g, Nuſances, 02 matters concerning the ique, and not in pzivate cauſes, and 

2 H.4.24. 8 H.4. therefoze are not reffrained by this Statute. 


16, 11 H,48. F : IS s EE 5 
q Niſi capitales Juſticiarii, yel Juſticiarii irinerantes. 
That is, JAuſffices of generall Aiſes, whoſe authozity increaſing by divers 
Acsof , mndcoming twice every year, where the Juſficss in Cire 
came but from ſeven years to ſeven years, the anthozity of Juſtices in Eire by 
little an little vaniſhed. - * | 
Do as if anyamerciament is to be made foz-defanlt upon common ſummons, 
upon due certificate made thereof to the Juſtices of Afſiſe (here called Capirs- 
les JuRiciarii, tn reſpec that ſpeciall Juſtices of Aſiſe were named befoze)they 
may amerce upon ſuch defaults, but the Eſcheato2 dealing yirruce officii, did 
after this @fatute certifte the defanlts into the Erchequer, and there was the 

amerciament impoſed; which is wozthy of obſervation. 
Biirt, fo.x.cap. 4  Andthis expolitionagreeth with Briccon, Who wzote ſcon after this Statute, 
Flera liv1.cap, 43+ (& contemporanea expolitio eſt fortiſſims in lege ) and ſaith, Er ceux que ayoicn! 
. eſtre ſummons, & ne ylendront a cels enqueſts des coroners, yolons & ils ſojent in 
noſtre mercie, a 1a yenuedenous Juftices as primiers affiſes en cel countic, fiticl3 
defaults troyant entres en rol de Coroner, Iffint que nous Coroners, ne nous Eſchea- 
tors, ne fiwples Enquirors,ne cient poer de nulluy amercier pur gull defauce. 


CAP. 


Cap.19. eM arlebridge, 


CAP. XAMX: 


E Eſloniis autem proviſum eſt, quod in Comitatu, 
Hundred', aut in curia Batonis, vel aliis curiis, nullus 
habeat neceſſe jurare pro eflenio ſuo Watrantizando. Vide 


Glanv. lib. 1. cap.12. fol.4. 


By the o2der of the Common Law, foz that Coins which were firft inſti 
tuted upon juſt and neceſſary cauſe, ſhould not be aſed upon feigned cauſes fo2 
delay, he that caſt the cfſoin ought to be \wozn, that the cauſe thereof was jult 
and true, and this held in all the five Cfſoins befoze mentioned Cap, r 2. and 
this appeareth in Glanyill, Efſoniatur probabic quodliber eflonium jure jurando 
propria & unica manu, &c. ut yet at the Common Law an oath was not al- 
-wates required in that caſe ; Non auters omnes efloniatores ad diem recipiend' 
afidabunt, ſed illi rancum qui ſunt Baronibus inferiores, Barones vero & Baronifſz 
& corum ſuperiores, ficur Comites & eorum Actornat* non affidabunt, ſed plegios 
ibyenient,&c. Ratio yero hujus diverficatis talis cfl: poteſt, quod ita nobiles & dignz 
perſonz in Warrancizatione eſſonii non per ſe jurabunt, ſed per procuratoues, ſcilicer 
plegios ſuos, &c. And herewith agreeth other ancient Authozs, 


« De ecſloniis.] This A ſpeaketh generally of effcins, and yet it is 
particularly to be underſfod of one of the five eſſoins,and that is,of the common 
efſoin De malo yeniendiz ſoas in the efſoin De ſervice le _— the reff, he 
that caſt the eſſoin muſt be ſtill ſwozn; and this Law hath ben thus interpze- 
ted foz two reaſons, x- Foz that in the eſſoin De ſervice le Roy, and the reſt, 
the delay is great, viz. a year and a day, ec. and therefoze thoſe eſſoins onght 
to be moze p2eciſely pzoved. 2. Ad ea quz frequentius accidunt jura adaptan- 
tur + Jn thoſe daies thoſe other eſſoins were very rare, and therefozo the Jud- 
ges of the Law, that ever hated delates, interpzeted this Ac to ertend to com- 
mon efſoins onely, that had the leaſt delay in it, 


q Vel inaliis curiis.] Theſe general wozds are interpzeted to er- 
tendto the Kings Courts of Recoed at Weſtminſter, and other Courts of Re- 
co2d, although the Ac beginneth with inferiour Courts, as it is manifeft by 
common experience ; And the cauſe is, fo2 that otherwiſe'theſe general wozds 
Gould be void, foz it cannot accozding to the general rule ertend to inferiour 
Courts; foz none be moze inferiour oz lower then theſe that be particularly 
named, andſo note a juſt exception out of the general rule, 


T Warrantizando.] Fg autem Warrantizare,jurare quod ita derentiis 
fuir zgricudine in veniendo yerſus curiam quod yenirenon poruir, This was the 
Dathof him that caſt the eſſoin at the Common Law befoze this Ac. 
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Flera lib-6, ca.16 


Vide hic. ca.3t 
& 13. Glany.l. 3. 
ca.12, Bra. li.g, 
fol.351, 352. 
Flera li.6. cap 16. 
Bricton fol. 282, 
cap.i22, 


See the third parr 
of the Inſtitutes, 
Cap. Ierjurcy, 


12 H.4 14: 
2E.4.16.l. 5 E.4; 
70. Vide Gloc, 
cap.$, 


tz H.4.24. pe: 
Hankford. Fleta 
lib.6. cap.10, 


Lib.2. fol.46. Le 
velquede Cant. 
Cale. Vide hic 
cap.z8. W.1.ca.z. 
15,26, 


BraR.l.4. fo.35 2; 
13 H.q.r5,24; 


Marlebridge. Cap-20, 


CAP. XX 


llus de cxtero (excepto Domino Rege) teneat plag- 
VN tum incuria ſua de flo judicio fao in Curia tenen- 
tium ſuorum; quia hujuſmodi placita ſpecialiter ſpeRant 
ad Coronam & dignitatem Domini Regis, 


Wefoze the making of this Statute, if a falſe judgement had ben given ina 
Court Baron, this ſhould have ben redzefſed in the Court Baron of the Lozd 
next above him, and ſo upward of the Lozpds Paramount, which both was an 
occaſion of long delaies, and the King had alſo many times pzejudice thereby, 
fo that thoſe baſe Courts could aſſeſſe no fine oz amerciament to the King ; 
which is ſo fo be underſtood, that if the next immediate Peſn had no Court 15a- 

; ron, the falſe Judgement could not be redzefed in the Court of the Lo2d nert 

Regiſt.fol.z5, above, fo2 default of pzivity, but then the falſe judgement was to be redzeſſed in 
the Court of Common Pleas, 02 befo2e the Juſkices in Tye : Yereby ſhall ap- 
pear, how necefary it is to know what the Common Law was befoze the ma- 
king of any, and eſpecially of this Statute, foz without that this Ad could 
not be underſtood. . | 

_ Act confiſteth on two bzanches, the firft is negative, the other affir- 
mative. 
I. That none fromhencefozth (ercept the King) ſhall hold plea in his Court 
of falſe judgement in the Conrt of his Tenants. 
Pereby is implied that by the Common Law, the falſe judgement in a Tout 
Waron was to be redzelled in the Courts of the Lo2ds above. 
3+ The affirmative is, becauſe ſuch pleas (of falſe judgement) ſpecially be/ 
loug to the Crown and dignity of our Lozd the King ; this is a reaſon of the 
taking away of the juriſdiction of the ſuperiour Lo2ds : And the effec of the 
reaſon is this, that in ſuch pzoceedings,many times fines and amerciaments ty 
the King were to be impoſed, which did belong fo the Kings Crown and Dig- 

Dier 9 Eliz-263, nity, that is, to the Kings Courts of Recozd, and nof. fo inferiour Courts of 

Lo2ds, that were not of Reco2d: And beſides, if the judgement were reverſed 

in the Lo2ds Court, the ſuitoes chat gave the falſe judgement were to be amer 

cied to the King, which the inferiour Court could not doe. 
And fo2 that at the Common Law,foz default of Courts of ſuperiour L 02s, 
the faiſe judgement was to be redzeſſed in the Court of Common Pleas, there 
foze though the wo2ds be excepto Domino Rege,and hujuſmodi placica ſpeRant ad 
Coronam & Dignitatem Domini Regis, Which might give a countenance to the 
Kings Court, Coram Rege, yet this @tatute taketh away no juriſdiction from 
the Court of Common Þ that it had befoze this Statute. And this doth 
Britton, who w2ote ſoon after this @tatute, grounding himſelf upon this Ad, 
| notably erp:elle in theſe wozds : : 

Britton fol.5g. Et fi faux Judgement, ou faux Proces ſoit troye in le Record, & la parol ſoit 
in Counte, de ceo ne yoilons nous my que le viſc' ne les ſuiters cient conur 
ſans : mes plein ſoy, que greye {ec ſentira, & face yener le Proces & le Record de- 
yant nous Juſtices in Banke, & illonques ſoit redrefle le error fi pojeac ifſint 


trove, 
: And the Rule in the Regiſter is, 
Regiſt. fol.15. Si faux Judgement ſoit done en County, Court Baron, ou auter Court nient &t- 
franchiſe, (i, nient de Record) que ont conuſans de plea, celuy contre que Judge- 
ment eſt done port ayer breye de recorder la parole deyant Juſtices in Banke 0 
i 
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in Eire, Et ceſt rule extend auxi bien in aurre breye, come ia breye de droity/& 1a ou 
}a parole eſt yer breye, ou ſans breve. 
And now the Julkices in Eyze being (as hath ben ſaid) wozn out, the ozigt- Regiſt, ubi ſupra, 
nal Writ of falſe Judgement is returnable Coram Jufticiariis noftris zpud 
Weſtm' : which are the Jnſfices of the Court of Common Pleas, 


m—_—_— >. —_ n _— aa th — a — 


CAP-2IXI 
_—__— eſt etiam, quod Fr averia alicujus caplantor, & Glanv. liczz.c.r2, 


xp , R - , . I5. Mirror c.2, 
injuſte derineantur, Vicecomes poſt querimoniam inde $ 16. Flea lib.z. 


i ry 1 E.z.11b, 
ſibi fatam, ca ſine impedimento vel contradiQtione cjus vitku,c21 


qui didta averia ceperir, deliberare poſlit, {1 extra liberrates 
capta fucrinte. Et f1 infra libertares capta fuerint hujuſmodi 
averia, & balivi libertatis ca deliberare noluerint, tunc 
Vicecom' pro defe&tu ipſorum balivorum ea faciat deli- 
berari. 


The milchicfs befoze this Statute were firff when a mans beaſts oz other +; 14.6 wie. re 
gxds were diſfrained and impounded, the owner of the gods had no remedy but tocn. del Viſc.r7. 
#UWrit of Replevin, by which delay the beaſts oz other gods were long de- Dicer Mich. 7 & 8 
fained from the owner to his great loſſe and damage. || * Eliz.246, 
Decondly, when the beaſts oz other gods were viſfrainev and impounded ,_ ; 
within any liberty that had return of Writs, the Sheriff was daiven to make 7” N.B.58. b, 
« Warrant to the Bayly of the Liberty to make deliverance,and that 
Arya delay, foz at the Common Law he could not enter tnto the liberty in 

e. 

Athird wiſchief was when the diſtreſe was taken out of the liberty andim- 
vj within ; Now this Statute doth apply cures to all theſe thae miſ- 


T Poſt querimoniam inde fibi fa&*,&c.] That is, the ®he- Mirrorc.x.5 16, 
riff apon a pleint made unto him without Writ may either by parol, oz by pze- ® £4.14. 9 E-4- 
topt command his 1Bayly to deliver them, that is, to make Replevin of them, 4%; 2+ 17-9: 
and by theſe wozds polt querimoniam fibi fa&, the Dheriff may take a pleint out No ; =" yo F 
of the * County Court, and make Replevin pzeſently (which he ought to enter Fir& par: of the 
in the County Court) foz it ſhould be inconvenient, and againft the ſcope of Tnſtitures, ſe&. 
this Dfatute, that the owner foz whoſe benefit the Statute was mave, ſhould 2's &237- 
try ſos his beaſts till the nert County Court, which is holden from moneth ** = +56: 

moneth, 

And in a Replevin by pleinf, the Sheriff may hold plea in his County Court 
although the value be of 20 1,02 above, by fozce of this @tatate, but in other 
Actions he ſh1ll hold plea under 40 s, 
The uſage of the County of Northampton is, that in the abſence of the @he- 
ifs Bayly the Frankpledge may make deliverance; Note this. 30 E.3-23- 
If ]. $. be Sheriff, andthe diftreſſe was taken by him, the Writ 02 pleint 
Hall be in common fozm,naming theSheriff by his chziften name and ſurname, Regiſt.8 1. b. 
quz ),S, cepir, and not quz cu ipſe cepiſti, and the Sheriff in that caſo ought to 
make deliverance, 
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_ Flera li.z, c.39. 
$ {i balivus, 
Regiſt, 83, 


31 E.z. gager 
deliverance, 15, 


34 1.6.48. 


F.N.B.7 3b. Reg, 
Orig. 12H.7.8,9, 


See W. 2, cap. 2. 
F.N.B. 73. 


BraRon lib.z, 
fol. x 55. b. 


Regilt.s$ 283795 
$0. F.N.B.73. 


Marlebridge. Cap.21, 
Et f infra libertates, &c. balivi libertatis ea deliberare 


noluerine.) Hereby it appeareth that when the diſtreſſe is taken and im- 
pounded within a Liberty that hath return of Writs, whether the matter be 
befoze the Sheriff by Writ 02 by pleint, the Sheriff ought to make a Wars 
rant to the 1Bailiff of the liberty to make deliverance ; whereunto if he maks 
no anſwer, o2 return that he will make no deliverance, oz the like, the She- 
riff may by fozce of this Statute, and the Statute of W.r. enter into the li- 
berty, and make deliverance ; and herewith agreth Flera. 

Er 6 baliyus alicujus habentis libercatem recorn* brevium,poſtque Vicecom!' abi 
przcept' Rep”, vel aliud mandatum ex-officio ſuo dependens,averia, ut przdiftum eſt, 
derenia non deliterec, Vicecom? extunc haber ingrefſum, & faciat quod ſuum 
eſt, &c., Et eodem modo fiat deliberatio licer fine breyi ſuſcepta ſecuricare de pro- 
ſequendo, &c, =Y ns Dy 

And if the diftrefſe be taken without the franchiſe, and impounded within, 
the Sheriff may upon pleint made,pzeſently enter and make deliverance(withs 
out any pzecept to the Baily of the Liberty) foz the Statute pzovideth that he 
ſhall replevy, Si excra libertates capta fuer',& h infra libertares capa fuerint hujuſ- 
modi ayeria, &c, ©9 as there is no-pzecept to be directed to the Baily of the 
Liberty, but where the diftreſſe was taken within the Liberty ; and where the 
diſtreſſe was taken out'of the Liberty, there by the erp2eſſe wo2ds of the Staz 
tute the Sheriffe may enter and make deliverance pzeſently. 


T Sine impedimento,&c.] g man by D&d makes a leaſe foz years, 
reſerving a rent with a clauſe of diſtreſſe, and to detain the diſtreſſe againſ 
gages and pledges until gree be made, yet the Sheriff, oz Baily of the Liberty, 
as the caſe requires, ought fo make deliverance of ſuch a diſtreſſe. 

Nate the oziginal Writ of Repleg' is in nature of a Jufiicies, and is not re- 
furnable ; and in a Jufticies no conuſance can be demanded, becauſe none can 
demand conuſance but he that hatha Court of Recozd, and of a plea in a Court 
of Recozd; but. the County Court, though the plea be holven therein by 
a Juſticies the Kings Writ, yet ts it no Court of Reco2d, fo2 of a judgement 
therein there lieth a Writ of falſe Judgement, and not a Writ of Erroz ; 
Alſo if the Sheriff ſhould grant the conuſance, he could not award a reſum- 
mons, and the XLozd of the Franchiſe can demand no conaſance in a Re- 
plevin. : 

And yet divers Lozds of Yundzeds and Court 1Barons have power fo hold 
plea De yetito namio, in old Boks called De vee : foz the better underſtanding 
of this Aa, and of divers ancient Acs of Parliament, Boks, and Recozds, it 
is god to know what the genuine ſenſe of yericum namium is, wherein many 
bave erred. Namium ſignifieth a taking, o2 diſtreſſe, and veticum is fozbidden, 
and p2operly it fignifieth when the 1Baily of the Lozd diſtraineth beaſts 0 
gods,and the Lozd fozbiddeth his Baily-to deliver them when the Sheriff comes 
to replevy them, and to that end to dzive them to places unknown, oz fo take 
ſuch a courſe as they ſhould not be replevied : 1But it is alſo called a diftreſſe, 
that is fo2bidden,veritum namium, When without any wozds they are eloigned, 0; 
ſo handled by a fozbidden courſe as they cannot be replevied, fo2 then they are 
fozbidden in Law to be replevied, 

Now by this it appeareth how they erre, that take it, that beaſts oz gods 
taken in Withernam ſhould be beaſts o2 gads taken in yetito namio, foz ve- 
titum namium, 02 vyeriwum namii is unlawful, foz whether the diſtreſſe were 
lawfully taken o2 no, yet the fozbidding of them againft gages and pledges tobe 
replevied, out of queſtion is unlawful. But the beaſts in Withernam are law 
fully taken by authozity of Law, in lieu of thoſe that were diffrained and foz 
bidden to be replevied, and the Writ oz p2ecept of Withernam periteth, Quod 
poſiquam przdi&' B. ayeria przdi& A, cepit, & in Comit' tuo ea fugayir, &c, pet 


quod ea eldem A, replegiare non potuilii, nos malitiz iplius B, obyiare wa in 
c 


Cap.21. Marlebridge. 


hac parte,tibi przcipimus quod averia przdiR' B, in baliya tua cap' in Withernam, 
& ea detineas donec cidem A. ayeria ſua przdi' ſecundum legema & conſuetudinem 
Regni noſtri replegiar* ſis, &c. ©o as the taking in Wichernam is a lawful 
taking by authozity of Law, and therefoze cannot be fermed a taking fozbid- 
den, foz that it is erp2eſly commanded to be done ; andthis agreth with our old 
Boks. Yereof BraRton ſaith, Si autem averis capiantur per ſervientern Domini 
(fine judicio curiz) & poſtea perita fuerint ab iplo Domino, cum praſens fuerit,- & 
iÞſe ca vecuerit per yadium 8 plegium, urerque tenebirury ut videtur, unus de capti- 
one, & alcer de yetico namio, & lice: Dominus ipſe adyocayerit captionem ſeryi- 
encis, ſcryientem non liberat, ſed onerat ſeipſum, 8 vterque tenetur de facto ſer- 
yientis, ſeryieris quia cepir, & Dominus dupliciter, quia advocat faftum ſeryientis, 
& quia yerat, Item funt qui dicunt, quod non teaerur quis' reſpondere de yetito, 
antequam convincatur captio injuſta : ad quod dico, quamyis captio juſta, vel inju- 
ſta, tamen ve-irum ſemper tit injuſtum. 

And in \.2, Placica de vetito namio is infended a power to hold plea of 
taking of diſtreſſes, and fozbidding of them to be replevien, as clearly appeareth 
by the wozds of that Ac, and cannot be intended of Pleas of Withernam. 

vee ſont 2. wanners, lun quant un yee yiye naam,Sc. contre gages & pled- 

'ſuffilant, Jauter quant lun ne ſuffer my ſoy eftre diſtrein a droit : & lug & lau- 
ter ſohr perſoreel treſpaſſes contre Ja peace, 

Vee is an old French wozd, and is as much to ſay as yericus,- 02 foz- 
bidden, 

Naam neſt autre choſe que reaſonable diſtreſſe ; It cometh of the Saron wozd 
gemmen, 02 nammen, to take hold on, oz diſfrein, whereof comes namium, i, ca- 
ptio, and ſo yeticum namium ſignifieth in Law a diſtreſſe oz taking fozbidden 
to be replevied. 

Now ſ&ing Wirhernam hath ben mentioned, you ſhall finde that the true 
ſenſe of the wo2d is a pzof of the afozeſaid matter, fo2 it is compounded of two 
old Saron wo2ds, viz. Weder, Which common ſpeech hath turned to Oder, 02 
other ; and Naam, that ſignifieth, as hath ben ſaid, a caption, oz taking, and 
therefoze is as mnch as a taking, o2 a rep2iſal of other gods in lien of them 
that were fozmerly taken and eloigned oz withholden : and this ts Capere inWi- 

rnam', whereof the Regiſter ſpeaketh and well expoundeth, which now you 
fe clearly is juſt and lawful, 


* And therefoze one ſpeaking of Wichernam, and condemning the afozeſaid - 


erro2,ſaith, Verum maximam mihi admirationem moyet introduta nominis depra- 
yatio, quz Withernam veticum (cum portius iteratum ſonat) namium dicit. 

And albeit the viſtreſſe were lawful, yet by matter Ex poſt fa&o it may be 
called Vetitum namium, a wzongful taking ; foz when (foz erample) he that 
diſtreineth them eloigneth them, ſo as they cannot be replevied, the-owner 
thall have an Action of Zreſpaſſe, Quare vi & armis averia iplius A, cepit, & ea 
ad loca ignota fugavir, ita quod averia illa eidem A. ſecundum | & conſuery- 
dinem Regni noftri replegiand* inyeniri non poterint : Whereby it appeareth, that 
by the matter ſubſequent, the firſt diſtreſſe is in this ſenſe, and to this ef- 
fect, termed unlawful, 
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Brad. li.3.158. 


155.b. 157.4. 


{{&.6.Wirhernam. 


W.2, cap.2. 


Mirror ca.z. $ 16* 
De vee de naam- 


Lambard verbo 


Withernam. 


F.N.B. 89.n. 
Regiſt, Vide 


BraR. ubi ſupra. 
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CAP. XXIL 
15 R.2. cap.2. 


16 R.2.cap.2: Ullus de cztero poſſit diftringere libere tenentes ſuos 
ad reſpondendum de libero tenemento ſuo, nec de ali- 
quibus ad liberum tenementam ſuum ſpeantibus, nec ju- 
rare faciat libere tenentes ſuos contra voluntatem ſuam, quia 
hocnullus facere poteſt ſine przcepto domini Regis, 
Ror, claul.18H.3- 


m.10. in Haye- 
ring. 


This Act is confirmed and enlarged by the Statute of x 5 and x6R.2. 
Bekoze this Statute, Lozds would diſtrain their fre tenants to come and 
ſhew the Deeds, ſpecially the oziginal Deed, whereby they might know by 
| what rent and ſervices the tenancy was holden of them, and obliquely many 
times peruling the Deeds, (which are the ſecrets and ſinews of a mans land) 
b:ought in queſfion the title of the fre-hold it ſelf. Another miſchief was, 
that the Lozds of Court Barone, Yundzeds, +c. where the ſuitozs were Jud- 
ges, would conftrain them to ſwear between party and party, both which miſ- 
chiefs are taken away by two ſeveral bzanches of this Ac. 


q Ad liberum tenementum ſuum ſpetantibus.) wy theſe 
wo2ds are {intended the Charters o2 tenure of their lands, foz they doe p;operly 
belong to the freehold ; and if the fre&holder be diſtrained contrary to the pur- 
view of this Dtatute, he ſhall have a Writ of Pzohibition grounded upon this 
Ac, Cum de communi confilio regal noftri Angliz fatutum fir, quod nullus di» 
ſtringere poſlit libere tenentes ſuos ad reſpondendum de libero tenemento ſuo, nec 
de aliquibus ad liberum tenementum ſuum ſpectantibus, &c, Tibi precipimusquod 
non diſtringas ad reſpondendum, &c. | 

And it appeareth by the Regiſter, that this Act doth bind the King, foz there 
is a Writ direcedto the Kings Bailiffs of his Bannoz of N. the wozds where- 
of be, Vobis pracipimus, quod non diftringatis A. and refpoadendum coram yo- 
bis in curia noſtra przdi&* de libero tenem” ſuo, nec de aliquibus ad liberum rene» 
mentum ſuum ſpe@antibus. And if the Kings Bailiff doth not obey this Writ, 


the tenant ſhall have an attachment againſt him, which alſo appears in the 
Regiſter, : 


27 allp. 6.20, q Nec jurare faciat libere tenentes.”] This is to be underſt@d 
39E3 oo _ between party and party ; but to enquire fo2 the Lo2d of all the articles belong- 
{* * 2 tngta theTourt Baron oz Yundzed, they may be \ſwozn, and ſo are the books 
to be underſt@d, Yereof you may reade a notable Kecozd in 14 E, 1. in Bate 

CO, &C. 
M.14 E.x.rotag. GCGilbertus de Pancebek & Richardus filius Guilielmi. de Spalding im- 
Lincoln, placitaver Priorem de Spalding pro eo quod cum ſint liberi homines, & 
terras & tenementa ſua tenent liber?, ipſe Prior diſtringit eos ad corpo- 
rale ſacramentum preſtand' fibi ſine precepto Regis, contra legem & con- 
* That is this ſuet regni Regis, & contra * prohibitionem, 5c, Prior dicit quod habet li- 
Starure, bertatem & regalitatem, quod ſj quis captus fuerit cum latrocinio, quod 
ipſe per Balivos ſuos in Curia ſua inde habet cogn', Et quod ſuper capti- 
onem furis cum manuopere dittum fuit dittis Gilberto & Richardo, quod 
ad rei veritatem inde inquirend' preftarent ſacramentum, qui illud facert 
A freeholder re-© yecuſarunt, unde dic quod per —_— curie pred fuerunt ipſi di- 

; 


fuſe to prelent. © ſfricts propter contemptum predic? Fudic'. Et quia in caſu hujuſmodi 
liber 
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liber homo in curia domini ſui corporale debet ſacramentum prefiare þ 
per a (77 empooe ejuſdem curiz ad hoc elettus futrit, & idem Gilbertus Tye eutons os 
& Richardus non poſſunt dedicere, quin per conſuetud” ejuſdem caria ad tn Conn. 
hujuſmodi corporale ſacramentum eletti fuerunt,Conſiderat' eſt, quad Pri» 
or ſine die, & hab return averioram, & ipſi Guilielmi & Richards in mi- 

ericordia, | bo 
ſ 15ut in the Leet oz Tourn, the ſuifozs may be compelled to be ſwoxt as well” 39 E-3-382 
foz the King, as between party and party foz they are not lier teneores, as #50757; , 
this Statute ſpeaketh, in reſpec of tenure, but doe their ſuit in roſpec of reſi- 2M 
ance : Alſo the Lets andTourns are the Courts of the King and of Reco2d ; 
and the Court Baron and Yundzed Court of other Lozvs are not Courts of 
Recozd. 

The rule of Law is, that whenſoever any man hath any thing of common :: 1.7.8.5. 
right and by courſe of Law, the ſame may well be enlarged by cuſtome and p2e- 
ſcription , as the Lo2d of a Bannoz that hath a Court Baron, of common right 
and by courſe of Law all pleas therein are determinable by wager of Law, Fe: 
and yet by pzeſcription the Lo2d may pzeſcribe to determine them by Jury, Rezif,r71, b. 
And this bzanch doth binde the King in his Court Baron, Yundzed oz County 
Court. | 
Df both theſe articles BraAon ſaith thus, Non potelt aliquis Baro, Vice- B*4&.li.z, fo.06; 

. comes, vel alius de liberis renementis cognoſcere, nec tenens tenetur reſpondere fine 

r2cepto vel warranto domini Regis, nec etiam poſſunt aliquem ad ſacramentum 

1ne Warranto compellere. : | 

. In a Writ of Right patent directed to the Lo2d of the Bannoz, plea hall Glanvy.li.r3. c.2, 
be holden of freehold, and the Court in that caſe may give an oath, foz there is 3-*<- Bra&.li.g; 
the Kings Writ of Przcipe quod reddat, Which is przceptum domini *Regis. _—_— — 
£f this you ſhall reade plentifully in our old Boks, and it p;operly belongeth ©; Revit. (1. 
fo another Treatiſe. And note theſe wozds in our Ac, Sine przcepro Domini F.N.B. fo.t. 
Regis, doe referre to both clauſes. 


FY a 
_—_— 
— — 


C AP. XXIIL. 


Roviſum eſt etiam, quod fi balivi, qui compotum ſuum 
dominis ſuis reddere tenentur, ſe ſubtraxerint, & terras 
vel tenementa non habuerint, per quz diftringi poſſunt, tunc 
per corum corpora attachientur, ita quod vicecomes in cu- 
Jjus baliva inveniantur, eos venire faciat ad compotum ſuum 


reddend”. 


The miſchief befoze this Statute was, as it appeareth by the letter thereof, 
that the laſt P2oces in an Action of Accompt was Diltreſl infinite - the 
accomptants ſ&king ſubterfuges did withdzaw themſelves and become va- 
grant, flying to ſecret places, ſometimes in fozein Counties, and had no lands 
w tenements whereby they might be diftrained, ſo as the Lozds were ina 
"ha yy prmqcd th | Regiſt. 72.136; 
is £ give to the Lozd a Writ of Account, founded apon this #ta- FN. s. 1x7. h. 
tute; which of the wozds of the Writ is called a Monftravic de ny and Elera li,2-6.64, 
beginneth thus ; Monſtravic nobis A, quod cum B, balivus ſims, &c. Df which Brir.f0. 163.b. _ 
rit you may reade in the Regiſter, in Flera, and other ancient Boks and Res "<2 $ 17:4 
©92ds, and lieth in any County where the accomptant may be found. "—_- —_— 


$ 
< Balivi;] : 
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C Balivi.] This ®tatute extends not onely to Bailiffes acco2ding to 


37 E.2.Proc.203- thy letter, but to -gardians in ſecage, receivers, and other accountants ; But 


x1$E.2. avOW-220. 
17 E.3-59- 
Regilt.137- 


W.2. cap.11. 
Regiſt. x36. 
F.N.B. Il 8, 


4 E:2+ breve 791, 


6 E.2. breve $06. 
x17 E.z.Proc,203. 
17 E.3- 59- 

F. N.B. 118. 
Flera li.2. ca.64. 
Britton ubi (up. 


F.N.B. 118. 
Regiſt. I 36,1 37+ 


See the Statute of 
Glonc' c. 8. 


the Statute of W. 2.c.x 1. extends onely fo Bailiffs and receivers, and net to a 
gardian in ſocage ; foz a Capias lieth againlt him by this tatute, but no Exi- 
gent by the Statute of W. 2. b 

- And where ſome have ſuppoſed that the Statute of W.z. which giveth Þzo- 
ces of Utlagary in an Action of Account, hath taken away either the effec oz 
the uſe of this Act,the contrary appeareth in that caſe, andin other caſes in our 
1Boks, as hereafter ſhall appear. 


C Etterras & tenementa non habuerint.] 3rehe accomptants 


have any lands o2 tenements whereby they might be diftrained, though it be 
not. to the value of the account, yet it ſufficeth to exempt them out of this 
Statute, but they muſt have lands and tenements foz term of life at the leaff, 
andſois this Ac to be underſf@d. 

Foz pzoof whereof; After this Dtatute,and after the ſaid Statute of W,2.cap, 
11, viz. in 4 E+2. one bzought a Writ of Monſtravic de compoto upon this Sta. 
tute, and counted that he was his receiver of C, 1, #c. Jn which Aion four 
points were reſolved. x. That our Statute ertendeth to a receiver as well 
as to a Bailiff, 2. That if the Accountant hath any lands oz tenements, 
though they be not ſufficient to render the account, yet he is exempted cnt of * 
the Statute. 3+ By theſe wozds [Lands and Tenements] is intended an 
eſtate of freehold ; and therefoze where it was there found that the accountant 
had a houſe of the yearly value of v1,s, in the right of his wife, who had the ins 
heritance thereof, but foz that it was the fr&hold of his wife, andnot his fr&- 
hold, it was adjudged no ſufficiency within the Statute. 4. Laſtly, it was re, 
ſolved, that if the husband had iſſue by his wife, ſo as he had a franktenement 
foz his life, he had been exempted out of the Statute. And the like caſe was in 
6 E.2, in caſe of a recsiver, and many other authozities and recozds there be to 
that effec, whereby it appeareth that both this Act hath Mill his effec, and that 
it was in uſe after the Stat. of W.2.cap.1:. And herewith agreeth Flera 
wzote ſon after the Dtatute of W. 2. and that Statute doth confirm this Ac 
Ec 6 diffugeric, & gratis compotum reddere nolueric, ficut in aliis Ratutis alibi com 
tinecur : which woz2ds this Statute is meant. ; 

And god uſe may be made of this Writ of Monſtravic de compoto, if t 
plaintife can learn in what place oz County he lurketh, but he canriot have 
UUrit ſed per fidem, quam przſtare deber in Cancellaria, &c. 

4Sut if any ſue out this Writ of Monſtravit de compoco, and atfache the ac- 
countants body, where he hath lands and tenements,contrary to this A, in des 
ceptionem CurlZ contra formam ſtatuti, &c. the party grieved ſhall have a Writ 
foz his relief, which appeareth in the Regiſter, 


CAP. XXIPV. 


Tem firmarii tempore firmarum ſuarum vaſtum, vendi- 
tionem, vel exilium non facient de domibus, boſcis, vel 
hominibus, nec de aliquibus ad tenementa quz ad firmam 
habent ſpectantibus, niſi ſpecialem inde habuerint conceſſi- 
onem, per {criptum conventionis mentionem faciens quod 


hoc facere poſlunt, Quod fi fecerint, & ſuper hoc convin- 


cantur, 


eM artebridge, 


Cap-24: og 
cantur, dampna plena reftitnant, & per miſericordiam 
viter Puniantur. 


gra 


iſchief befoze this ®tatufe was, that agzinlf Lefſ&s foz life 02 years, 
m_ Sahibition of Waſt at the Common Law, becauſe they came in by 
the Act of the Leſfſoz, and he might have p20vided upon the making of the leaſe, 
againft Wat to be done , andhe that might and woulanot p2ovide foz him- 
ſelf, the Common Law Would not p2ovide fap 2 Dt v it tsof eſtates crea- 
ted by Law, as Tenant in Dower, and the Gardian; but ſeing waſt and de- 
fruition is hurtfull to the Common-wealth, this Art pzovideth remeby fo; 
Urralt done by LeCee foz life, oz Leſſee foz years, and if isthe firff Statute that 
gave remedy in thoſe caſes : foz the rule of the Regiſter is, that there are five 
manner of Writs of Wafts, viz, two at the Common Law, as foz Wal done 
by Tenant in Dower, 02 by the Gardian ; 'and thze byStatuts, oz ſpectall 
Law, againſt Tenant foz life, Tenant fo2 years, and Tenant by the 


courteſte. 


T Firmarii.] Foz the wozd firma, whereof firmarius cometh, ſe the 
firſt part of the Infticuces, ſe&. 1, +; 14 {c 1 dif ili, 

Pere firmarii do compzehend all ſuch as hold by leaſe foz life, oz lives, oz fo 
pears by dd oz without d&d : Large ſe haber hzc didtio firmarius ad terminum 
yitz, & adtermiguth annorum z and ſo mnch Fleta ſaith, de terwino, 

Albeit the Regiſter ſaith, Sciend, that per Stacutum de Marlebridge, y; ads. 
data fuir quzdam prohibicio yaſti verſus tenentem.annorum, Which ts true, tho 
the ®tatute doth extend to Farmers foz life alſo, but this Ac ded not to 
Tenant by the coarteſte, foz he is not a Farmer, but if a leaſe be mabe 
oz years he is a Farmer, though no rent be reſerved. 


q Vaſtum, venditionem, vel exilium.] pf ther ya 


df theſe yori ſhall read 
in the firſt part ofthe Inſticures. But a reaſon is required, that ſ&jng as well 
the eſtate of the Tenant bythe courteſie, as/the'Tenant are created 
by Act in Laly, wherefoze the p2ohibition of. Waſf did. not lie as well-againft 
the Tenant by the courteſte, as the Tenant in Dower at the Common Law ; 
and the reaſdn ts this,foz that by having of iNue the ſtate of Wenant by the:copr- 
keſſe ts 62iginally created, and yet after thaf he ſhall do homage alone -#n-the 
life of his Wife, which p2oveth alarger effate ; and ſ&ing at the creationgf his 
eſtate he might do UWraſt, the p2ohibition of Wall lay not againſt him aftzn-his 
Wives deceaſe, but in the caſe of Tenant in. Dower,ſhe is puniſhable of aſt 
at the firſt creation of her eſfate : the pzohibition of Walt lay not againft T8; 
nant in taile aprespoſſib, (Whoſe ſtate was created by A in Law) becauſe the 
0ziginall (tate was not puniſhable of Waſte, "_ | 


7 Non faciant.] To vo 0 make Wat, in legall underſtanding in 
this place, includes as well permiſſive Waſt, which is. Waſt by reaſon, of 
omillion o2 not doing, as foz want of reparation, as Walt by. reaſon of coomn!- 
ſfon, as ty cyt of timber tf&s 02 pzoftrte houſes, 02 the like ; and the fame 
wo2d hath the Statute of Glour, cap. 5. Que aver fait Waſte ; and yet is un- 
derſtod as well of paſſive, as active Waſt, foz he that ſuffereth a houſe to de- 
cay, which he ought torepair, doth the Waft : and therefoze ifa man maketh 
aleaſe fo2 years by Indenture of a houſe and lands, upon condition ; that if if 

pen the Leſſee to do any Waſt, that the Leſſoz ſhall re-enter, in this caſe 
if Tee ſuffer the houſes to be waſted, the Leſſoz ſhall re-enter, ſo as this 
but ina ton- 


wo2d facere, hath not onely this ſignification in a penall Statute; 
dition alſo. 


This Ac p2ohibiteth that Farmers ſhall nct do Twaft , 
ſuffer a ſtranger todo Waſft , they ſhall be charged with it, 
U 


and yek if they 
foz it is peſt 
mey 
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Bra& li 4.fo.355; 


356,357» 


fa2 life 


Dier t1 Eliz. 
2$1. b. 


21H. 9.37. 3 


3 E.3. fol.34. 
24 E. 3 37- 


dLib.1t.f6.8:,83 
Vide lib.4.f0.63. 
lib.g, fol. 9. 


b yide1.11.f0.8:.b 


LewysBowls caſe, 
See the firſt part 
of the Inſt. (c&. 
354. verb. ſans 


i 
de 
Adjudg.Tr.6 Jac. 
in Com, Banco. 
Lib. intrat. Co. 


864, 66 Fo 
c Fleta li.1.ca. 11- 
d Regilt. 72, 


W. 2, Cap. 14- 


Regiſt, fol.7 2. 


Maylebridge. + Cap. 24. 


med in Law, that the Farmer may-uithſtand it, Erqui nou obſac ob- 
ſtare poteſt, facere yi ah ws the Law doth give to every woah, rope 
per Action, ſo as none of them be without dae remedy: and thorefbge in this 
caſe the Leſſoz ſhall have his Action of Waſft againſt the Lefe , and the 
Lefe his Acion of Treſpaſſe againſt him that did the Wat, and ſo the loſe, 


as reaſon requireth, in the end ſhail lie the wzong doer, and if the Lefſo; 


ſhould not have his Action of Wal, he thould be without remedy. 
« Nec dealiquibus ad tenementa quz haben ad firmam 


f tibus.} There were befoze particularly named De domibus, boſcls, 
-d gn 1envny Thefe wozds do compzehend lands and meadotves belonging to 
me. | 

Ek theſe generall wozds habe a further lignification, and therefv2e if there 
had ben a Farmer foz life oz years of a Pannoz, and a Tarps eſcheaten, 
this Zenancy ſo eſcheated did belong fo the Tenements that he held in farm, 
and therefoze this A ertended to it,and the Leſſoz ſhall have generally a Writ, 
and ſuppoſe a leaſe made of the lands eſcheated'by- the Leſſoz, and matntajn it 
by the ſpectall matter. | 


q Niſi habcant ſpecialem conceſſionem. } gh(s gratit ought 
to be by Deed, foz all Walt tendeth to the diſ-tnheritance of the Lefſoz, and 
therefoze no man can claim to be viſpuniſhable of Wafk withoat Dev, 

* In Lewis Bowles caſe you may read plentifully of this matter. This ſpe- 
cranes infended to be abſque impetitione Vaſti, without t1peachment of 
Watt. chment cometh of the French wozd empeſhemenc ; * ſages 
aha wy wp nod NN ta Bene, Ite Ss 
Im one ,1$4S mu 0 1p, as is, 
any demand o2 challenge fo2 wing of Watt ; but if the claiſe be elther Sine im- 

edimento, 92 impedicione yalti ,'it amtounteth in judgement of Law to as much 
bs Fine 7 noav vaſti. . | | 

_ © Damns plena reſtiruant. & per miſericordiam gravi- 
ter punantur.)4gny this muſt beunderftod in ſuch a prajſhion of Waſt 
upon this Statute, / as lay againſt Tenant in Dotver at the Common Law, 
_— damages was given by this Statute againft Leff& foz life,and Lefſ& 

- he Statute of Glove*. Cap. 5. gave treble damages, andthe place waſtey 
again Lefſee fo2 life, Lefſee fo; years, and Tenant by the conrteſle, 4c. 

- But after this Statute, and the Statute of Glouc', Coofueyit fieri drere 
de prohibirione yaſti, per quod breye multi fugrunt in errote, credentes quodiilll 
qui raflum fecerint non habuerunt cieceſſe reſpandere nifi tantum de vaſto faQto 
poſt prohibitionem eis diretam ; Dominus Rex (ut - hujuſtwodi error de czxero 
tollatur) ſtatuic quod de yaſto quocunque, &c, non fiat de carer breye de prohi- 
bitioneſed breye de ſurmmonitione, quod lle, de quo.quericur, reſpondeat de yaſto 


fao rempore, &c. 
Wheroupon the propibition af Uaſt toas abzogated, and t Acton of 
Wal framed up typ Act of Wettty. 2, as in the Regilter appeareth. 


CA4F. 


Cap.25. eMarlebridge. 
CAP. XNV. 
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Uſticiarii itinerantes de cxtero non arnercietit villatas in Magn Char: 
irinere ſuo, pro eo quod finguli xii. annorum non vene- $3... x. 


rint coram Vicecomitibus &, Coronatoribus, ad inquiſitio- 
nes de roberiis , incendiis domorum, vel aliis ad Coronam 
ſpeQantibus faciend*, Dum tamen de villatis illis yeniant 
Gcienss per quos inquifitiones hujuſmodi plerie fieri 
poſſunt, exceprtis inquiſitionibus de morte hominis faciend”, 
ubi omnes xii. annorum, venire debent, niſi rationabilem 
cauſam habeant abſentiz ſuz. 


Two miſchiefs were befoze the making of this Statute. 

Firft, that if the Sheriff did pzeſent befoze the Juſtices in Eire, that thoſe 
of the age of twelve years came not to the Tourn, that the Townſhips where 
they dwelt ſhould be amercied, foz that every one above twelve years ap- 
peared not at their Tourns, where they ſhould be ſwozn, (as hath been ſaid) 
amongſt other things , that they ſhould do no felony,-noz aNent to any, and 
therefoze albeit they: could not be p2eſent ad inquiſir' faciend', being under age 
of 21, yet they onght to be there to take the oath ; and to diſcover felonies, if 
any they knew, accozding fo their oath. | 

Another miſchief, that when any robbery, burning uf houſes; homicide, 03 
other felony was done, the Sheriff, foz ſo much as pertained to him, o2 the 
Cozoner in caſe of the death of man, would ſummon many Townſhips and ſome- 
time a whole Yundzed, where twelve would ſerve to makeenquiry: And if all 
d{d not appear accozding to the ſummons, they would pzeſent the ſame befoze 
the Jufkices in Ey2e,where the whole Townſhips oz Yundzed were amercied, 
albeit many times a ſufficient number to make enquiry did appear. Now this 
Statute pzovideth remedy, that when there cometh out of the Townſhips ſo 
ſummoned, a ſufficient number by whom tnquiſitions may be fully made, that 
no amerciaments ſhall be ſet upon the Townſhips o2 Yundzed by the Juffices 
in Eyze, which was one remedy foz both the two miſchiefs. | 


T Singuli xii. annorum.) gghere old Boks mention ſometinie Mag, Chart c.34 


14. years, it is but miſpzinted ; Foz the time foz one to come to the Tourn oz 
_ and to take*his oaath, as is afozeſaid, is twelve years, and ſo it is pzovided 
this Act, 


7 De robertis.] #4 foz this wozd in the firſt part of the Ioftleures vide W.r.cr. 


{QR, 501. 


T Incendiis domorum.) wy this it appeareth, that burning of Brad. 1.3. fol. 
houſes was felony by the Common Law,foz otherwiſe he could not have enqui- Þ'*-#o1-16- 


redof the ſame in his Tourn. 


Fleta lib.z. c-35- 
Sramf, Pl. Cor. 


This is to be under{twd not onely of a dwelling houſe, but of the Barne 02 {,. ;c. a, 
Stable belonging thereunto, 11 H.7. 1. 


The Mirror goeth further, foz he reckoning the ſame amonglt the higheſt of- 


Mirror ca.1.% 8. 


fences,ſaith, Ardours ſont que ardent Ciry, Yille, Maiſon, beaſt, ou autres chateux ge Ardours& $13 


de lour felony in remps de peace pur haine, ou yengeance, ' 


Les appeals de arſons fe ſontin tiel manner, Cedde icy appeal Harding iltorique Copa$nr.e 


A 


| de Arſon 


U 2 (ove & Cap.1. $13. 


1:46 


Firſt part Inſt, 
le, 67, 


3 E.3. fol.34. 
24 E. 3: 37- 


dLib.1t.fo.3:,683 
Vide lib.4.f0.63. 
lib.g. fol: 9. 


b vide1.11.f0.82.b 


LewysBowls caſe. 
See the firſt part 
of the Inſt. (R, 


Maylebridge. - - Cap.24, 


med in Law, that the Farmer may-luithſtand it, Erqui nou obflac ob- 
ſtare poteſk, facere y1 4 Secondly, the Law doth give to every mat $is pow 
per Action, ſo as none of them be without due remedy : and thorefbge in this 
caſe the Leſſo2 ſhall have his Action of Waſt againff the Lefe& , and the 
Lefſe his Acion of Creſpaſſe againlt him that did the Waft, and ſo the loſe, 


as reaſon requireth, in the end ſhall lie the wzong doer, and if the Leſſo; 


ſhould not have his Aion of Wat, he ſhould be without remedy. 
{ - Nec dealiquibus ad tenementa que habent ad firmam 


ſpeantibus.]-There were befoze particularly named De domibur, bofcis, 

: bominibus ; Thefe wozds do compzehend lands and meadotoes belonging ty 
the Farme. | x 

gf theſe generall wozds habe a further lgnification, and therefvze if there 
had b&@n a Farmer foz life o2 years of a Pannoz, _— eſcheated, 
this Tenancy ſo eſcheated did belong to the Tenements that he held in farm, 
and therefoze this Ac ertended to it,arid the Leſoz ſhall have generally a Writ, 
and ſuppoſe a leaſe made of the lands eſcheated by the Leſſoz, and matntain it 
by the ſpectall matter. 


 Nifi habcant [peciglem conceſſionem. } This grarit ought 
to be by Deed, foz all Walt tendeth to the diſ-tnherttance of the LeCoz, and 
therefvze no man can claim to be diſpuniſhable of Waff withoat Dev, 

* In Lewis Bowles caſe you may read plentifully of this matter. This ſpe- 
cial is infended to be abſque impetitione Vaſti, {;1peachment of 
Watt. chment cometh of the French wozd empeſhemene ; * ſages 
of the Law have uſed the wo2d impedcio, derived of in and pero, arid that Sine 
imperirione Vaſti, is as much to fay, as t, that is, without 
any demand 02 challenge fo2 wing of Watt ; but tf the clauſe be elther Sine im- 


35% rerb. _ | oxepirs, 02 impedicione yalii , "it antountsth w judgement of Law to as much 


de | 
Adjudg.Tr.6 Jac. 
in Com, Banco. 
Lib. intrat. Co. 
8643 66 Fo 

c Fleta li.n.ca. 11- 
d Regilt. 72, 


VW. 2, Cap. 14- 


Regiſt, fol.7 2. 


Un impericione vaſti. : | | 
_ ©.* Damns plena reſtituant & per miſericordiam gravi- 


ter puniantur.)4gny this mult be underfton in ſuch a of Walt 
upon this Statute, / as lay a Lenanf in Dotver at 10g, chmnbalge 
= trigle damages was given by this Statute againft L eff foz life,and Leſſix 
Venrs, FR 

"The Statute of Glow. Cap. 5. gave treble damages, andthe place waſtey 
again Lefſee fo2 life, .efſee foz years, and Tenant by the conrteſle, ce. 

- But akter this Dtatute, and the Statute of Glouc', Cooſveyit fieri breve 
de prohibirione vaſti, per quod breye multi fugrunt in errote, credentes quod illl 
qui veflum fecerint non habuerunt gecefſe reſparidere nifi tantaum de vaſto faRto 
polt prohibitionem eis diretam 3 Dominus Rex (ut - hujuſtuodi error de c#xero 
tollatur) ſtaruic quod de yaſto quocunque, &c, non fiat de catterq breye de prohi- 
bitione ſed breye de ſummonitione, quod ille, de quo.quericur, rcſpondeat de yalto 


fafto rempore, &c. 
Unheroupon the. pzobibttion of Walt was abzogated, and the Action of 
Wat framed uporrthe Act of Weſt, 2,48 in the Regilic appearcth. 


CAP. 


Cap.25. eMarlebridge. 
CAP. XXV. 


uu 


Uſticiarii itinerantes de cxtero non amercietit villatas in Magna Char: 
itinere ſuo, pro eo quod finguli xii. annorum non vene- 3%... « +. 


rint coram Vicecomitibus & Coronatoribus, ad inquiſitio- 
nes de roberiis , incendiis domorum, vel aliis ad Coronam 
ſpeantibus faciend*, Dum tamen de villatis illis veniant 
GGciencss per quos inquifitiones hujuſmodi plerie fieri 
poſſunt, exceptis inquiſitionibus de morte homimis faciend”, 
ubi omnes xii. annorum, venire debent, niſi rationabilem 
cauſam habeant abſcntiz ſux. 


Two miſchiefs were befoze the making of this Statute. 

Firft, that if the Sheriff did pzeſent befoze the Juſtices in Eire, that thoſe 
of the age of twelve years came not to the Tourn, that the Townſhips where 
they dwelt ſhould be amercied, fo2 that every one above twelve years ap- 
peared not at their Tourns, where they ſhould be ſwozn, (as hath been ſaid) 
amongſt other things , that they ſhould do no felony,-noz aſſent to any, and 
therefoze albeit they-could not be pzeſent ad inquiſir' faciend', being under age 
of 21, pet they ought to be there to take the oath ; and to diſcover felonies, if 
any they knew, accozding totheir oath. | 

Another miſchief, that when any robbery, burning uf houſes; homicide, oz 
other felony was done, the Sheriff, foz ſo much as pertained to him, oz the 
Co2oner in caſe of the death of man, would ſummon many Townſhips and ſome- 
time a whole Yundzed, where twelve would ſerve to makeenquiry: And if all 
did not appear acco2ding to the ſummons, they would pzeſent the ſame befoze 
the Juffices in Ey:e,where the whole Townſhips o2 Yundzed were amercied, 
albeit many times a ſufficient number to make enquiry did appear. Now this 
Statute p2ovideth remedy, that when there cometh out of the Townſhips ſo 
ſummoned, a ſufficient number by whom tnquiſitions may be fully made, that 
no amerciaments ſhall be ſet upon the Townſhips oz Yundzed by the Juffices 
in Eyze, which was one remedy foz both the two miſchiefs. | 


q Singuli X11, annorum. ] Where old Boks mention ſometime Mag, Chart. c.35. 


14. years, it is but miſpzinted ; Fo2 the time fo2 one to come to the Mourn oz 
_ andto tfake'his oaath, as is afozeſaid, is twelve years, and ſo it is pzovided 
this Act, 


T De robertis.] @& foz this woz in the firſt part of the Toftleutes vide W.r.c5. 


ſe, 501. 


'- T Incendiis domornm.) wy this it appeareth, that burning of Brad. |.z. fol. 
houſes was felony by the Common Law,foz otherwiſe he could not have enqui- Þ'*- #916. 


redof the ſame in his Tourn. 


Fleta lib.z. c.35- 
Stamf, PL. Cor. 


This is to be underſtod not onely of a dwelling houſe, but of the Barne 02 {1 ;6. a, 


Stable belonging thereunto, 
The Mirror goeth further, foz he reckoning the ſame amongl the higheft of- 


11 H.7.1. 
Mirror ca.1.% 8. 


fences,ſaith, Ardours ſont que ardent Ciry, Yille, Maiſon, beaſt, ou autres chareux ge Ardours& $13 


de lour felony in remps de peace pur haine, ou yengeance, ' 
Les appeals de arſons fe ſontin tielmanner, Cedde icy appeal Harding iltorique 


A 


Cap.2.4 11.de 
| de Arſon 


U 2 (ove & Capi. $13. 


148 Marlebridge. Cap.26. 
(ove les ſurnoſmes) de ceo < come meſine cefti Cedde ayoic un maiſon ou pluſors,ou 


un taſſe de blee, ouun mollein de feyne, Ou auter manger de biensin tiel lieu, &c. 
la yient meſine celuy Harding , & en le dic meaſon auilt fewe, &c, feloniouſ- 


ent, &c, ""I- 
Flera ubi ſupra, - "And Fleta ſaith, Si quis #des alienas nequiter ob ipimicitiam yel przde cauſa 
fempore paci combuſſerit, & inde conyi&* fuer' per appetſum yel fine, capitali de- 
bet ſencertia. puniri. But this belongeth to another Treatiſe. 


}. Velaliis ad coronam fpeRantibus.) were is meant other 
felonies af the Common Law, which are called Placita Corone, either enqui- 
rable befaze the ®heriffin his Tourn, oz the Co2oner, of whom the Statute 

- hereſpeaketh. 


{| Dum tamen de villatis illis veniunt ſufficientes. ] 
But. if there appear not ſufficient , as if there appear under x2, then all 
that were ſummoned Hall be amercied , and this doth follow the reaſon of the 
Common Law, foz where foz triall of any iſſue, there ſhall be ſummoned 24. 
if there x 2. onely appear, and are ſwozn, the others that made default ſhall 
not be amercied ; but if any of them that do appear be challenged and tried 
out, ſo that x 2. remain not to try the iCue, then all the reſt hall beamercied, 
as if there had under x 2, oziginally appeared ; And it is a gd expoſition of a 
Statute, when the reaſon of the Common Law 1s purſued: Dee befoze Cap, 18, 
concerning amerciaments. 


T Exceptis inquiſitionibus de morte hominis, &c. ] 
The Law hath ſo great reſpec to the puniſhment of homicide 'oz murder, 
that at that inquiſifion befoze the Cozoner, all above x 2, muſt appear (to the 
end the truth may be found out and puniſhed, and the hozrible crime of murder 
deteced) unleſſe they have a reaſonable excuſe to the contrary, 


Britton cap. 6. 


as, Urdrum de cztero. non adjudicetur coram TJuſticia- 
fol.120, 121, riis, ubi infortunium tantummodo adjudicatum eſt 
Britton cap. 6. p 


Flalib.r. .23. {ed locum habeat murdrum de interfetis per feloniam 
tantum, & non aliter, 


Britton cap. 7. The miſchief befozs this Dtatute was, That he that killed a man by mil- 
3E.3-Coron.354 adventure, per inforrunium, as by doing any Ac that was not againſt Law, 
3 E.3.ibid. 323+ any vet againf his intent the death of a man enſued, this was adjudged mur- 
der ; As ifa man had calf a ſtone over an houſe, oz ſhot at a mark, and by the 

fall of the fone, oz glance of the arrow a man was ſlain, the party ſhould ſuffer 

21 B.3.17.b6, Death. Andſo it was af the Common Law, if a man had killed a man ſe defen- 
dendo , he ſhould be hanged, and fozfeit in both caſes, as in caſe of murder ; ſo 

Nawb tender a regard had the Law to the pzeſervation of the life of man, And with 
Numb-35-9- the Common Law was agreeable the Judiciall Law, befoze the Cities of re 
Jolwa 20,23:&c. fuge were appointed ; he that killeda man by miſadventure, 4c. was put to 
as death, to the endthat men be ſo paovident and wary of their acions, 8 
no death of man, woman oz child. might enſug thereupon. =” 


Cap-27: eMarlebridge, 

This Statute doth remedy both points , foz the latter clauſe is generall, 
it ſhall not be murder , but where it is done per feloniam , i. felleo animo, and 
by malice pzepenſed. Andalbeit his life in neither of theſe caſes is now loſt, 
vet the fozfeiture of his gods and6hateur remained in both caſes. And ſo if a 
man kill a man by miſadventure , if he eſcape, the town ſhall be amercied, xc, 
is alſo a mark of the Common Law, 


T Murdrum.) $0; this wozd, ſee the 1. part of the lnſtic. ſc&. 500. 
To ſpeak of the parts of homtcive, doth belong to another Treatiſe ; this onely 
ſhall ſuffice foz the underſtanding of this Ac. 


q Per feloniam.)] Fo2 this wozd, and the ſignification thereof, ſ& 
the firſt part of the Inſticuces at large. 


m_—_—_— — 


CAP. XX/SIL. 
—_— eſt, quod nullus qui coram Juſticiariis irine- 


rantibus vocatur ad warrantum in placito terrz, vel te- 
nement' amercietur de c#tero, pro eo quod przſensnon fu- 
erit quando vocaturad warrantum (excepto primo die ad- 
yentus Juſticiar' ipſorum) ſed fi Warrants ille fuerit infra 
comitatum, tunc injungatur vicecom' quod ipſum infra ter- 
tium diem, vel quartum (ſecundum locorum diftantiam) 
faciat venire , ſicutin itinere Juſticiar fieri conſuevir. Er fi 
extra comitat' maneat, tunc rationabilem habeat ſummoni- 
tionem xy. dierum ad minus, ſecundum diſcretionem Juſti- 
ciar” & legem communem. 


By the Common Law, all the men of the County ought to appear befoze 
; the Iuftices in Eire per breve de generali ſummonicione vic' dire&', quod przmo- 
neat omnes de com” quod hnt coram talibus Juſticiariis ad certum diem & locum 
per ointa dies, 4s well that every man ſhould be ready to anſwer fo any 
mat be eferewith he was to be charged, oz commenced againſt them, as to 
ſerte the King and his country, as need ſhould require, and to hear and learn 
the lawes and cuſtomes of the Realm, under which they lived. Now the miſ- 
chief was, that if the * x appeared not at the firff day, he was amer- 
cied, foz that he onght to be pzeſent. Now this Statute enaceth, that he ſhall 


not be amercisd at the firſt day, but Pzoces ſhall be awardevy againff him, as 
by this Act is limited ; and if he come not then, he ſhall be amercied : wherein 
it is to be obſerved, how the Common Law p2ovideth foz erpedition of Ju- 
_—_ and how neceCary it is foz underſtanding of old Statutes, to read old 


.* 


CAP. 


149 
See the Stature of 
Glouc' c. 9. 

2» H. 4.18. 
it H,7.23- 
3 E.z. coron. 302, 


See the firſt part 
of che Infticar, 
ſeR. 745. 


BraR, l.3. fo.r15, 
116.Brit.c.2,fo 7. 
Flera li, 1.cap. 9. 
Mirrour cap. 4. 
cap. Irineris, 


* For this word 
Vouchee , ſee the 
firſt Part of che 
Inſt, $ 245. verb. 
Er il vouch. e,&c. 
Cuſtunier de 


Norm. cap. 50- 
fo. 64. b. 


eM arlebridge. Cap.28, 


CAP, XXPIII. 


AI Clericusaliquis pro crimine aliquo, vel retto, quod ad 
g coronam perrineat, arreſtatus fuerir, & poſtmodum per 
przceptum domini Regis in ballium traditns fuerit vel re- 

legiatus extiterit, ita quod hii, quibus traditus fuerit in bal. 
Sq eum habeant coram Juſticiariis, non amercientur 
' de cztero illi quibus traditus fuerit in ballium, nec alii 
pleg” ſui, fi corpus ſuum habeant coram Juſticiar', licer co- 
ram eis propter privilegium clericale reſpondere noluerir, vel 
non poruerit propter Ordinarios ſuos. 


T In ballium traditus fuerit, vel replegjatus extiterit, 
Vide W.z.caz5- Yerenote a difference between Watile, and Replevie ; fo2 the one is by the 
Staw-pl. cor. 73+ Higher Courts at Weſtminſter, and the other, yiz, Replevie, by the Sheriff, 
ey. by fozce of the Writ de homine replegiando, | 
Foz the underſtanding of this Ac, it is to be known, that at the common 
Law when any man was appealed oz indicted of felony, if he were bayled, the - 
bayle was, that he ſhould appear at acertain day befoze ſuch Juſfices to anſwer 
to the felony. Now the miſchief was, that if a man were bayled oz delivered by 
plevin, albeit he did'appear, yet if he claimed the benefit of his Clergy, the 
perſons that bayled him, o2 his pledges were amercted, becauſe he refuſed 
to anſwer to the felony, but tok himſelf to his Clergy ; this Statute voth 
P2ovide , that ifin that caſe the Clerk doth appear befoze the Kings Juſtices, 
his Waile o2 Pledges ſhall not be amercied, although he will not anſwer be- 
foze them by reaſon of his Clerks pziviledge, 


box, oP. Si Clericus aliquis.) If he were no Clerk at the time of the 
repeiand, bayle, 02 delivery by plevin, but learned to read befoze his appearance , yet 


| B. fo. 66, he was Within this Statute, andyet a Clerk was not batled noz delivered by 
b Al. Powlters plevin, - 


cale, li.z 1, 29430» | "0 . | 
An.cerep4. © De aliquo crimine vel retto quod ad corona pertineat.} 
ram — * Where it is pzinted r<um, if mult be amended after the Þziginall, and 
in Theſau. Adbas MaDe rettum : This is derivedofan old wozd recte, 02 reatre, a reatu, and figni- 
de Millenden. fieth in our legall underffanding an offence oz fault. | 


" 7 94 e9mgd > Crimzen and rectumare here taken fo2 ſuch es wherefoze a man ſhould 
vela;de Heref, 10ſe life 02 member, becauſe fo no other offencehe can have his Clergy, oz the 
20 E.z coro. 283. Pziviledge ofa Clerk. But in crimine lzſz majeſtacis he was not to have his 
19H.6.47.25t.3 Clergy, and therefoge this Act extendeth not fo perſons let to baile foz high 
C. os 2 Treaſon, and ſo if is in caſe of ſacriledge, and the like. 

m—_ vg ' And thus is this dark Statute cle&rly erpounded, 

© Mirrore.z.de —© Now to ſet down in what caſes one ſhall. be bailed, oz delivered by plevin 
except de Clergy and where a man ſhall have the benefit of his Clergy, and where he is barred 
m_ hits = thereof by Act of Parliament, do belong to another Treatiſe : in the mean 
I 24+ lol I,C,20- 


Brit.cap.4,f0.11» fi me ſomewhat you thall read of Clergy in Alex, Powlters Caſe, ubi ſupra, and 
lib, 6. cap. 36. lib, 4+ £0, 44, 45» 46. 


C AP, 


eMarkbridge, 
CAP. XXIS. 


Roviium ct, quod fi deprxdationes, vel rapine aliqua 
Pp franc Abbaribus . ern , vel aliis Pretats ecclefi fi 
cis, 6. ip jus fimum de hujuſmodi — - 

entes norte proevenrantur, 2 judictura inde tuc- 

: ng ran ſucceflores GEES ad bona 
Ecclefiz ſuz de manibus hujuſmodt tranſprefloris repe- 
tend'. Similem inſuper habeant ationera {ucceffares de hiis 
domui ſuz & Ecclefiz [recenter}ante obitam pradeceſ- 
Gm fugrum per hujufmadi violentiam faerint Pbrrat, 
licer przdicti przdeceſlores ſui jus ſuum proſecutt non fue- 
rigtin vita ſua. Si autem in terris & renementis hujuſmodi 
religiolorum, de quibus eorum Prelari obierint ſcifir', ur de 

Ecelefiz ſuz,aliqui ſeintrudant tempore vacatianis,ſuc- 
ceſſores ſui breve habeant de ſeiſina recuperand” & adjudice- 
wr cis dampna fua, ficut in nova diffeifina adjudicari cans 
ſuevir. | | 


Therg weretwa miſchiefs at the Connnon Law (as many vidhold) that in 
the cafe of Abbots, Pztozs, and other regular and religious perſous, if the 
g00ds of the Panaltery were taken away in the life of the pzedeceCo2, that af« 
ter his death his ſneeefld; hadno remedy fo2 fuch treſpaies ; The other mils 
rhtef tnas, that if in time of vacation, when there was no Abbot; Pzioz, oz 
other regular oz religious @overcign, any intruſton were made, the ſucceſa; 
hadno remedy fo recover the land with damages,though thereof his p:eveceſour 
died ſeiſed, and bath theſe are remedied by this Ag, 


q Abbartibus, Prioribus, vel aliis Przlacis Eccleſiaſticis.] 
This Ac extendeth anely ta Abbots, Pziazs, and other P2elats that be reli- 
gious and regular, and not to Biſhops aud other parſans Ecclelafticall being 
fecular : Foz in the ſecand clauſe of this A, hujuſmadi religioſorum is men- 
kioned fo; the diſfincion between religious and ſecular. Dee the firft part cf 
the Infticuces, ſet. 133, And the reaſon of this diverſity is, that the Abbots, 
Pztozs, and other religious and regular perſons are dead perſans in Law, and 
I ad Gao a6 oj, 

any 
hoiden alwates one , in reſped 


Cap-29: 


fife foz a diffeifin none in the life of the pzedeceſſanr, and an action of Wa? faz 


ti 


;and thorefgze the Church az religions ig 42 E-3.22.2 Hu, 
\hereor the ſuccading Abbot Gall ——_——_—_ re 


4E-4.8.9 E.4-33 


waſk none in his pzcdec but ſo ſhall nat a Biſhop, Archdeacon, Dean, P31 s 
Parſon 02 the tiks. that are Eoels icall ſecular, becanſs the Chared bytheir 9 c.19 w.c 


death hath an alteration, and is not alwaies one, and they may make their Te- 3: *52 26. 


tament, foz that they may have gods and chattels to their own uſe, 
Moy he Biſhop is of an higher degree then the Abbots and P3iozs, with 
L thts Act begins, 


T Morte przveniant”.7] go it is if an Abbot o2 P2io2 be depoſed, the Temps 8. x. 


ſucceſſo; ſhall have an action upon this Ac, although the pzedeceſſour be alive, tas x43. 


as well as if he had died, foz as ts that houſe he is civilicer mortyus. 
q Sue- 


152 Marlebridge. Cap. 29. 
« Succeſſores habeant a&tionem ad bona Eccleſiz ſuz de 


manibus hujuſmodi tranſgreſſoris repetend..]eome have thought 

in reſpec of this wozd repetenda that- this muſt be intended of ;an action of 

Detiihe, 92 the like action, wherein the thing it ſelf'is to be recovered, bit 

manibus hujuſmodi cranſgrefſoris make it evident, that it mult be intendsd vfja 

trefpaſſe quare vi 8 armis, foz thereof was the doubt at Common Law: 
12 H.4. tit. Ac fgz.jt is holden,that foz gods taken from the pzedeceſſour ofan Abbot oz Pzioz, 
count 124. 4 E-3- q.action was given to the ſucceſſoz at the Common Law befoze this Ac, fo; 
*n CERT by the taking the poperty was deveſted. But an Action of Account, debt, de- 
tic, Execur 106. tinne, replevin, andthe like Action, which affirmes the p2operfy to continne, 
11 E.z. Account the ſuccefſo2 ſhall have an action.at the Common Law. 


$7-47 E+3+ 23- . 
£.3.31.4 E.4.8. Bona. ] x. Jf anobligation be taken from the p2edeceſſonr, it is within 
74.16 this ſtatute. 2. The ſucceſſoz ſhall have by the equity of this Statute an 
action of Treſpaſſe of cutting down of tres, and carrying them away : where- 
7 H.4.5.11 H.4. in it is to be obſerved, that Acs that give remedy foz wzongs done , ſhall be 
55. ſemble. taken by equity. 


1E.4154.98.4. *T Eccleliz ſux.) The Aion that the Surcefſo; ſhill bzing upon this 

32-9 H.6. 2526+ Statute , ſhall be Bona & cacalla domus & Ecclefiz ſuz tempore I,  pradecefloris 

egiſt, 96. vi, which without queſtion a Biſhop, Dean, oz other Tccleſlaſticall ſecnlat 
cannot ſay- L 


16E.z3.rrn's 211, « Recenter ante obitum.) Pet if the taking of the gods ware 
long befoze the death of the Abbot o2 Pzioz, his ſucceſſoz ſhall have an Action 
of Treſpalſe by this Statute, hs 


q Siautemin terris & renementis hujuſmodi renghoty 
rum, &c. aliqui ſe intrudant tempore yacationis, &c. breve 


cats en HR de ſeifina ſua, & adjudicentur eis damna.) this bzanch 


> H.4. ubi ſup. is alſotaken by equity, fo2 by theſe wozds the ſucceſſoz of an Abbot, Pzioz, oz 
18 £.4.16. anyother religious Sovereign ſhall have an Action of Treſpaſſe , foz trees cut 
F.N.B.89. i. ygwn and carryed away in the time of vacation. 

But a Biſhop ſhall not have an Action of Treſpaſſe in that caſe. 1. as hath 
ben (aid, foz that this Act extends not to him ;. 2. The King hath the tempo- 
ralties diring the vacation, and therefoze he cannot have an Action of @reſ 

Regiſt. 3259 , paſſe; But inthe Regilter there is- in that caſe an Oier & Terminer tobe gran- 
F.N. B. 112." tee to heare the treſpaſſes done in time of vacationof the Biſhopzick, as there- 
@ 853. by appeareth, which ſemeth in favour of the Church to be granted by the 
Common Law, foz if-is not grounded pon this Ac, and therefoze J leave the 
marginall notes inthe Regiſter that are newly added, and are not warranted 
\ by ancient Panuſcripts, tothe judicious Reader. 

 Andthe Writ of Intruſlon lieth not foz the ſacceſo2of the Biſhop, foz au 
4 Ex 4.8, intruſion in time of vacation foz the Kings poſſeffion (which he hath without 
office) pzeſerveth the inheritance of the Bilhop, but it lyeth by this ®tatute, 
_ _ un" after the _— of an _ . 4 Pzioz, Vide the firſt part 
of the Inftitures ſe&. 443. fo2 this manner of intruſion, while the frehold and 

inheritance is in conſideration of Law. PEI 


C 4P: 


Cap-30. 


am, ſine mentione graduum, ad cujuſcunque tmianus 
hujuſmodi alienationes res illa devenerit, per breve origj- 
nale, & per commune conſilium Domini Regis inde pro- 


videndum, &<, 


It is fo be obſerved, that the Common Law pzovided fo2 the quietneſe of $ce the 68 part 
mens freehold and inheritance, and that they ſhould not be diſturbed from ma- of the Inſticuces; 
nurance of their grounds ; in ſo much as he that right had could not :nter ups {#473 
on him that came in by deſcent o2 lawful conveyance, but was d2ziven to his 
Writ of Entry ; and the Common Law foz the ſafety of mens poſſeſſions fur- 
ther p2ovided, that if the land were conveyed ont of the degrees, ſa as the De- 
mandant cquld not have his Writ of Entry in le Per, oz in gþe Per & cui, the 24 H.4-39.40- 
Demandant (to the end that ſuits might have an end) was dziven to his Writ 
of Right, a long and final remedy, and that he which right had ſhould take his 
remedy by Writ of Entry befoze there were above two deſcents, oz two con- 


Marlebridges 


CAP. XXX 
| "aig eſt etiam, quod 11 alienationes illx, de quibus za8.14.6.;:8, 


breve de Ingreflu dari conſuevir, 

er quot breve illud in forma prius u 
—_— conquerentes breve ad recuperandum feifinam ſu- 
per Hodkſtons caſe. 


beyantces; and alſo within the time of pzeſcription. 


This Statute in caſes of deſcents and conveyances, aſter the Degrees paſt, 
doth give a Writ of Entry in the Poſt,which in thoſe taſes lay not at the Com/ 
mon Law. But in other caſes,then in caſe of alienation and deſcent,there was 
a TUrit of Gntry in the Poſt at the Common Law : as where one entred by FN.s. i934. £, 
diſeiſin, intruſion, abatement, judgement, ſucceNion, oz as Tenant by the cur- Flera lib. 5, c.34- 
teſis, in theſe caſes a Writ of Entry in the Polt did lie at the Common Law, 
but if the wife recover her Dower by judgement, yet is ſhe in the part by her 
husband, and if the ſecond alience be difeiſed, and he recover in a real Action, 
yet lieth the Writ againft him in the Per & cui, becauſe the alienation to him 
is the ground of his title, Eric de c#teris. 


TS alienationes, &Cc. ] Yereby it appeareth that this Ac erten- 5 8. 2. cuiin yics 
deth where the lands were altened from one to another, either by lawful con- 23- 7 E-3-12: 
beyance, o2 by deſcent ; and by confkrucion this Act extendethas well to alie- 
nattons, 4c. made befoze the Statute as after,foz Statutes, that give remedy to 
them that right have, are ever favourably expounded ; obſerve well the wozds 
ofthis Act : If the difſeiſee doth releaſe to the viſſeiſo2, this doth amount to an 19 H:6.17. 
alienation, and maketh a degree, but a ſurrender of an eſtate fo2 life maketh no ** *? 
degree, yet 1s it an alienation, 


q Breye de ingreſſu.] This is underft@d of Writs of Entry, Sur 
difleifin in le Poſt, in le quibus, fine affenſu capit', cui in vita ſar cul in yita, non 
compos mentis, dum fuit-infra ztatem, ad term* qui preteriit, in caſu pro- 
viſo, in confimili caſa ad communem legem ; Df intruſion, Cauſa Matrimonit 


przlocuti, 


© Per tot gradus fiant; 
ſtate paſſeth by degrees from one t 


] Gradus dicitur 4 gradiendo, becauſe the 

0 another, and in the Law it ſignifieth a con 

veyance, 82 a deſcent from one to another, and there be but two degrees, viz. in 50 E.3. #1 
h 


E 


& 
er tot gradus fant, Fic lib4, ca.es, 


cata fieri non poſlit, hR+-9p.r. 


154 Marlebridge. Cap.30. 


the Per, and in the Per and cui, if it pzocedany further either by conveyance 

o2 deſcent, it is out of the degrees ; If a gift iy tail, oz a leaſe foz life be made 
* 15 H.z.breve the remainder over, the firſt effate, and all the remainder make but one 
878. 20 H.3- Afl, degree, : ; ; 
432.19E-2. ANY 4, Ind theſe alienations that make degrees, ought (as hath been ſaid) to be ſo 
IIA —_ lawful,as the alience may be in by title ; and therefoze a feoffment by a gardian 
SAT28&.5E ;, in Chivalry, Socage, oz by Nurtur, a Termer foz years, Lenant at will, 9; 
69. 50. E.3-22. MWatliff, oz Tenant in Uillenage doe make no degre, becauſs they amount to 
43 A.14.3 £.4. q diſſeiſin, and ſome hold the feoffe was a diſſeiſoz at the Common Law; any 
— gn _ eee where the wozds of the Dtatute be Quod alienaciones, thoſe muſt be intended 
ent 24s _ alienations, ſuch as by the ancient Law ſhould have taken away an 

26. Brit.cap,11. . 
Fletall t-copu Bs "08 « JETTY a man ſhould not have a Writ of Entry in the Poſt, where he 
hb.4. cap. 1, may have a Writ within the Degrees, and the cauſe thereof is to-ouſt falſe 
aw.1.c.40.7 E.z. Tlowchers, yet in ſome caſes a man may have election either to have a Writ of 
35-11 E.3. breve Entry in the Poſt, oz a Writ of Entry in the Per 8 cui ; * As if J may havea 
EOS LS Writ of Entry in the Per g cui againſt B. who aliens, ſo as now it is out of the 
E325, Degres, vet if B, take back an effate again, J may choſe either a Writ of En 
148.4.39-27H.6. try in the Per & cui, 02 in the Poſt, but prima facie, the Writ of Entry in the 
ent. 23. F,N.B. Per & cu is maze beneficial, becauſe the Tenant in the Writ of Entry in the 
Se Polt may vowch at large, and ſo he cannot doe in the other Writ, but onely 
b3rE.r. brer®e Hyjthin the Degrees, | 
875. 39 E-3-33- © But -if the Tenant take back an eſfate to him, and fo another, then J am 
4 Es '** dziven tomy Wjit of Entry in the Poſt, ſo it is if the ate be made to the heir 
21 H.6.8, Br.tit, of B, | 
Entry 19. A wonaan ſeiſedof a Rent taketh husband, the husband purchaceth the laug 
c5E3-31, where out, ec. and after alieneth the land in fe,by which he includedly paſety 
3 H-6.38, the rent and dieth, the wife in a Cui in yira, ſhall ſuppoſe the alien to be in 
Ip the Peroz Poſt. And yet in ſome caſe one ſhall have a Writ of Entry in the 

7E.35; Poſt, when the Degrees be not paſt, (note well the wozds of this Ac.) 

If a difeiſoz hath iſſue two daughters, and the one daughter hath iCue and 
dieth, in this caſe the Aunt is in the Per, and the Niece is in the Per & cui, and 
one Writ muſt be bzought again{ them both, which mult be in the Poit, be 
cauſe one Writ cannot be bzought both in the Per as toone,andin the Per & cui 
as to the other, | | | 

30E-r. breye 884. Yowbeit in ſome caſes a Writ of Entry in the Per ſhall lie, although there 
+E.3.0. 24:3. be many altenations 02 diſſeiſins ; as if the husband be ſeiſed in fee and die, 
3 Vik6 and twenty alienations oz dilleiſins be made, now doth the Writ of Entry is 
an the Inſt, the Poſt lie, but if the Wife be endowed, the Entry of.the Wife ſhall be ſup- 
beft.292. poſed by her husband ; but otherwiſe it is ofthe Tenant by the courteſie, fo; 
the Law wozketh by iſſue had without any afſignment, and therefoze merly in 

the Poſt, 


T Sine mentione graduum.) This is intended a Writ of Entry 
inthe Po, ſo called of this wozd uſed in the Writ, In quod idem A, non habet 
ingreflum nifi poſt difſeifnam quam C. injulie, &c. fecit predi&' B. &c. 

As the Writ of Entry, which Writ is ſine mentione graduum, as our Ad 
ſpeaketh : As the Writ of Entry in the Per , is ſo called of this wozd [per] in 
the Writ, In quod idem A. non haber ingrefſum nifi per C. qui illud ei dimiſic: 
And in the Per & cui, of thoſe wozds in the Writ, In quod idem A, non habt 
ingreſſum nifi per C. cui D. illud dimific, qui inde iojufte, & fine judicio diffeth- 
vitz &c, / 

But fo2 as much as the Law is never known until the reaſon thereof be 
app2ehended; Wherefoze ſhould not the ſucceſſozs of a WBilhop, Dean, Abbot, 
Paoz, 4c. be as well in the Per,as the heir by deſcent 4 And the reaſon there- 
of 15, fo2 that the heir cometh in by his auncefter, and therefoze a deſcent ſh.ll 
fake away an Entry, 4 the Warranty of the aunceſter ſhall barre ths hcir, but 

in 


Cap.30. Marlebridge. 


in caſe of ſucceſion,a dying ſeiſed taketh not away an Cntry,noz the Warranty 


of the pzedecelſa2 doth biade the ſucceſſaz ; and therelo2e the 
it foz a rule, with the reaſon thereof, Breye de ingrefſu deber imperrari verſus ſuc- 
ceſſorem ſemper in le poſt, quia ſnaſer per predeceſſorem non ingreditar, And here- 
with agreeth Bracton, who ſaith, Item quericurgec, an fariure gradum de Ab- 
bate in Abbatem, ficue de hzrede in hzredem z & videtur quod non, magis quam 
in computatione deſcenſus, quia ec alcernatur perſons, non propter hoc ahternatur 
digniras, ſed ſemper maner. 


EC Res illa devenerit.] This is intended of lands, tenements, 
rents, and other things whereof a Przcipe doth lie. . 


T Per confilium Domini Regis inde providendum.” Regiſt.r30. 


Which was done accozdingly, and the Writ ſet down in the Regiſter. 


STATUTUM 


Statutum de Weſtminſter primer. 
Editum Anno 3 Edw.1. 


' The Preface of the Statute of W.1. 
$7 ſont les eſtabliſhments le Roy Edward fits le Roy 


H. faits a Weſtminſt. a ſon primer Parliament general 
apres ſon Coronement, lendemainde la cluſe de Paſche, lan 
de ſon raign 3 "21 ſon Councel, & per lafſentments des Archi- 
eveſques, Eveſques, Abbes, Priors, Countes, Barons, & tout 
le Comminalty de la terre illonques ſummones : Pur ceo 
que noſtre Seignior le Roy ad graund yolunt & defire del 
eſtare de ſon Realme redreſler en les choſes ou meſtier eft 
damendment, & ceo pur le common profit de ſaint Eſpglile, 
& de ſon Realme, & pur ceo que leſtare de ſon Realme, & de 
ſaint Eſgliſe ad efte malement garde, & les Prelates & Re- 
ligious delaterreen mults des manners grieves, & le people 
auterment treit queeſtre duiſt, & la peace meines garde, & 
les leyes meins uſes, & les misfeſants meins punies, que eſtre 
duiſſent, per quoy les gents de la terra doubteront meins a 
misfaire : cy ad le Roy ordeine & efſtablie les choſes ſouth- 
(cripts, les queurx il entende deſtre profitables & covenables 
4 tour le Realme. 


« Ceux ſont les eſtabliſhments.) gcabitimins, 02 Rabiliment, 
Cſtabliſhments, o2 ACurances, coming of Rabilis, and that again 3 and, of 
ſtanding; Aud juſtly may not onely theſe Chapters challenge that name, tut 
all other the Statutes made in the reign of this King may be ſtyled by the 
name of Eſtabliſhments, becauſe they are moze conſtant, ſtanding, and durable' 

5 Ee3. 14+ Laws, then have been made ever ſince: ſoas King E,r, who (as Sir William 
Herle Chief Juſtice of the Court of Common Pleas, that lived in his time, 
ſatd, Fuic le pluis ſage Roy que unques fuit) may well be called our Ju- 

InNIan, 

T A ſon Parliament general.] a, called, becauſe all the Laws 
then made were general, and that great and honourable Aſembly were not en- 
tangled with pzivate matters, but with ſuch onely as were fo2 the general gud 


of the Common-wealth, foz the end of this Parliament, is, as hereafter in 
the Pzeface is erpzeſſed, Pour le common profie de ſaint Eſgliſe, & del Realme. 


« Apres 


Weſtm. primer. 


q Apres ſon coronement.] ye began his reign the 16. day of 
November, Anno Dom, 1 272. he then being in the land of Paleftine z and after 
his return info England, was crowned the 19. day of Augut, in the 2, year of 
his reign, (and not the 9, day of December, in the x. year of his reign, as ſome 
have miſtaken) as evidently appeareth by this Pzeface, andby ancient Retozds 
hereaſter remembzed, 


«4 Lendemainede la cluſede Paſche.] That is, in craftino 
claufi Paſchz, 02 in craftino otabis Paſchz, Which is all one : in Engliſh, the 
mozrow of the utas of Eaſter, It is called ucas of huic, which ignifieth erght, 
yiz. the eighth day after, including Eafter day it ſelf foz one, _ / 

Note, this Parliament was ſummoned to be holden at London in quindena 
of the Purification after his Cozonation, and p2ozogued from thence until the 
mozrow after the ucas of Eafter to be holden at Weſtmintter, And the number 
of eight was much reſpected in the ancient Laws, as amongſt the Laws of 
King Edward the Confeſſo2, Pax regis die qua coronatus eſt, quz dies tenet oo, 
in die natali Domini dies oRo, in Paſchare dies oRto, in Pentecoſte dies ofto, &c, 
Now the eighth day, accounting the feaſt day foz one, is clauſum feſti, that is, 
the cloſing up of the feaſt foz many purpoles, 


T Lan de ſon raigne +] This p2oveth that he was trowned in 
Anno 2, fo2 if he had beeri crowned in Anno x. of his reign, then this Parliaz 
ment ſhould have been hblden in the 2. year ; and this is pzoved by other maf- 
ter of Kecozd. But the truth is, that the x 9. day of December, in Anno 1. of 
his reign, he was not returned info England, | 

Rex yenerabili in Chriſto Patti, Roberto Canr' Archiepiſcopo, totius Angliz Pti- 
ati, ſalutem, Quia generale Parliamentum noſtrum, quod cum Przlatis& Magna- 
tibus regni propoſuimus habere London” ad quindenam Parificationis beatz Ma- 
riz proxim' furur', quibuſdam certis de caulis prorogayimus uſque in eraſtinum 
* claufi Paſchz proxin? ſequen” ; vobis mandamus rogantes quatenns eidem Parli- 
amento ibidem in eodem craftino clay Paſchz intetfitis ad traQandum & ordi- 
nandum una crm Przlatis & magnatibus regni noltri de —_— ejuſdem 
regnt, & hoc nullatenus omictatis, Teſte Rege apud Woodſtock, 27, die De- 
cembris. 

Rex in primo generali Parliamenco ſuo poſt coronationem ſuam in craftino ofta- 
bis Paſchz, Anno regni ſui 3, de voluntate ſua, & Conciliariorum ſuorum confilio, 
& communitatis regni ſui ibidem conyocat* conſenſu, ad honorem Dei, &c. ordi- 
navit & ſtatvir quod, &c, | | 

Rex Edw. tenuic primum generale Parliatnentum ſuum poſt coronationem ſuam 
in craſtino oftabis Paſchz, Anno 3. regni ſui. 


, © Per ſon councel.] This pzoveth that this King andother Kings 
befoze him had a Pzivy Conncel,which appeareth by the Writs of Parliament, 
that Parliaments are ever ſumwoned to be holden de adyiſamento concilii t1o- 
firi, Df this ſ& moze in this firſt Chapter. 


4 Perlaſſentments des Archieveſques, Eveſques, Abbes, 
Priors, Countes, & Barons, & tout la comminaltie'de la 


terre illonques ſummones.” Vere ts a compleat Parliament foz the 
making o2 enacting of Laws, the King, the Lo2ds Spiritual and Tempozal, 
and the Commons : Foz if an Act be made by the King and the Lozds Spiri- 
tnal and Tempozal, oz by the King and the Commons, this bindeth not, foz 
it ts no Act of Parliament ; foz the Parliament concerning making oz enacing 
of Laws conliſteth of the King, the Lozds Spiritual and Tempozal, and the 
Commons , and it is no Ac of Parliament, unleſe it be mave by the King, 
the 
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11 H.7.27. 


3 E.6.cap.12, 
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32 H.8.cap.g; 


Rok. Parl.50 E.3, 


nu.10,15,16,17, 


18, &c. Rot, Parl, 


s$ H.4. nu.$. 
7 H.4. nu.g0,41. 


; Weſim, primer. 
the Lozds and Commons. And where it is ſaid, by all the Commonalty, all the 
Counnons of the Realm are repzeſentedin Parliament by the Knights, Citi- 
zens and Burgelles. 

The purpoſe of this Parliament is fo redzeCe the ſkate of the Church and of 
the Realm in thoſe things that a&d amendment. The end is twofold, Pur te 
common peofic de ſainc Eſgliſe, & de lon Realme. 

There were five things that needed amendment, 

x. Fo2 that the State of the Realm and of holy Church (which are ever 
like Hippocrates twins) had been ill governed. | 

2, That the Pzelates and other men of the Church many waies had ben 
grisved, and the people otherwiſe entreated then they ought to have ben. 


\irmed by authoalty of Parliament, ; | 

4+ That the Laws hadnot ben put in execution againff another pzinciple 
of the Common Law, Nihil infra cegnum ſubditos magis conſervat in tranqui- 
litate & concordia, quam debica legum adminiſtratio. Affirmed alſo in Park 
ament, 

5+ Dffenders ſeldome puniſhed, Er impuniras continuum affeRum tribuit de- 
linquendi ; foz this Statute ſaith, 1By reaſon whereof the people of the land fear 
lelſe to offend. Sq 

The remedy hath two excellent qualities, which onght to be inſeparable fo 
every Ac of Parliament, viz. to be pzofitable, and convenient. 

Pere ſhall you ſ& the effects of the Writs of Parliament, as they be at this 
day : Firſt,the Writ is,Nos de adyiſamento Concilu noſtri ; and this A ſaith, 
Le roy per ſon councel. . 

2+ The Writ is, Pro quibuſdam arduis & urgentibus negotiis nos, ftatum & 
defenſionem regni noſtri Angliz concermentibus : andit is erpzeſſed in this Act, 
Que noſtre Seigniour le Roy ad graund yolunt, & defire del eftate de ſon Realme 
redreflex, en les choſes ou meltier eft damendement, & ceo pur le common profit de 
ſaint Eſgliſe & de ſon Realme, & pur ceo que leſtate de ſon realme & de ſaint Ef- 
gliſc ad eftre malement gard, &c., EE] 

And here it is to be obſerved, that this noble and wiſe King E. x. was con- 
tented in a fre and general Parliament fo hear of the miſgovernment of the 
State of the Realm and of the Church, and never ſought to cover thoſe irregu- 
lar pzoceedings, either in his fathers time oz his own , and thought it ſhould 
be greater honour foz him to rip up theſe grievous ulcers both in the Church 
and Common-wealth, and to cure them by wholſome rules and laws, then to 
cover them, left it hould be vainly feared they ſhould reflec upon his fathers, 


9 H.4. indemnitie 92 his own miſgovernment, where in truth all the fault ſhould reft upon great 
des Seigniors,&c. 
x H,s, nu.8,&c. 


Counſellozs, and Dfficers, and Pinifters of Juſfice, and other the Kings Þf- 
ficers and Pinifters ; and ſo it hath faln out in divers other Kings times. 
"—_— Pzeamble to all the Statutes is wozthy of due and deliberate conſive- 
ration. 

Df this wozthy King we have ſpoken in other places ; This we will adve 
out of an appzoved Authoz, Nemoin confiliis illo argutior, in eloquio torrentior, 
In peticulis ſecurior,in proſperis cautior, in adyerkis conſtantior. 

Now this Parliament holden at Weſtminſter, is called Weſtminſter the firſt 
foz oxcellency. 


Cap.1. Weſtm, primer, 


CHSP.- 5 


VN pritnes voit le Roy & commaunde, que la peace de 
FE ſaint Eſgliſe, & de laterre, ſoit bien garde & mainteign'* 
en touts points, & que common droiture ſoit fait a touts, 
auxibien as povers, come as riches, ſans regard denulluy, 
Ex pur ceo que les Abbies, & les meaſons de religion Dy þ 
rerre, ont eſte ſurcharges & greves malement, per le venue 
des graundes gents & dauters, que lour biens ne ſuffiſont a 
cux melmes, per que les religious ſont ci abates & impo- 
vers, que ilz ne poicnt eux melmes ſuſteign', ne la charge de 
charitie quils ſoilent faire. Purview eſt 1p nul ne veigne 
manger, herberger, ne giſer a meaſon de religion daurter 
avowlon, que de la laine, al coſtages de la meaſon, {i ne ſoir 
pric & requile ſpecialmenc per le governour de la meaſon, 
avant que il veigne. Er que nul a ſes coſtages demeſae, ne 
entr”, ne veign' giſer encounter la volunt ceux de la mea- 
' ſon. Ecper cel eftatute nentend' pas le roy, que grace de 
hoſpitality ſoir ſuſtreir as beloignes, ne queles ayowes des 

mealſons I puiſſent per lour fovent venues ſurcharger- ne 
deſtruer. Purview elt enſement, que nul graund ne pecir, 
per colour de parent', ou deſpecialie; ou per auter afhance, 
ne per auter encheſon, ne courge en auter parke, ne peſhe 
en auter viver, ne veign' manger ne herberger en meaſon, 
neen manour, ou en meaſon de Prelate, ne de home de 
Religion, ne dauter encounter la volunt le ſeignior, ou 
le bailife, de coſtages le ſeignior, ne a ſon coft demeſne. 
Er fil veigne, ou enter per le gree, ou fans le gree le ſeigni- 
or ou le bailife nul ſarure, huis, ne feneftre, ne nul maner 
de ferme ne faire overer, ne de pecher per ſoy, ne per au- 
ter, ne nul manerde vitail' ne auter choſe preigne per co- 
lour de achate, ne auterment. Er que nul face ark. blee, 
ne prender blee, ne nul maner de vitaile, ne les auters bi- 
ens, de nulluy Prelate, home de Religion, ne de anter, ne 
de clerke, ne de lay, per-colour de achate, ne auterment en- 
conter la{ bone] volunt, & le conge de celuy, a quela choſe 
ſerra, ou de. gardein, deins ville merchandiſe, ou dehors, 
Er que nul preigne chivals, bofes, chares, ne charets, neefes, 
ne bateux, ne auter choſes affaire cariage, ſans le —_— 
ar 
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lunt de celuy, -aque les choſes ſerront. Er 1 il per la bone 
volunt de Ms b face, lors maintenant face ſon gree ſo- 
lonque le covenant fait enter eux, Er ceux que viendront 
enconter les eſtabliſhments avantdits, & de ceo ſoient at- 
raints, ſoient adjudges a la priſon le roy, & dillonques ſot- 
ent rentes, & 'punies ſolonque la quantity & le maner du 
treſpas, & ſolonque ceo que le roy en ſa court veier que 
bien ſoit. Ec ſoit aſſaver, que fi ceux a que le treſpaſle tuir 
fait, voillent ſuer les damages, que ils avera reſceux, lour ſer- 
ra agarde & reſtore au double. Et ceux que le treſpas ave- 
ront fait, ſoient enſemenr punies in le maner ayantdit. Et 1 
nul ne yoile ſuer, eitle roy la ſuit, come de choſe fair en- 


conter ſon defence, & encounter ſa peace. Et le Roy ferra 


enquirede an en an, ficome il quidra que bien ſoir, queux 
gents eyent tiel _ fair. Er ceux queux ſerront endites 
per ceux enqueſts, ſerronr attaches & diftreign' per la gtand 
diftreſſe, de vener a certain jour, que conteigne le ſpace du 


moys en la court del roy, la ou lay plerra. Et fi ceux ne 
veigne a cel jour, ils ſerront auterfoits de recheffe diftreigne 


et meſme diſtr,, de vener a un auter jour, que conteigne 


e ſpace de yj. ſemaignes. Et h ceux adonques ne veignent, 
ſoient adjudges come attaints, & rendent le double (per le 


ſuit del roy) a ceux queux le dammages averont reſceux, & 
ſoient mg rentes, ſolonque le maner del treſpas. Er 
le roy defende & commande,que nul deſormes ne face male, 
damm', ne greyance a nul home de Religion, perſon de 
ſaint Eſglis, ne a auter, per encheſon de ceo que ils eyent 
deny Ihoſtelle, ou le manger a nulluy, ou per encheſon de 
CEO =_ aſcun ſoy pleint ou court, de ceo que il ſoit greve 
des aſcuns choſes avantdits, & f1 aſcun le face, & de ceo 
ſoit attaint, ſoit incurre le peine avantdir. Et eſt purview que 
ces points avanitdits lient auxibien nous Counſellors, Juſtices 
del; Foreſt, & auter nous Juſtices, come auters gents : Et 
que les points avantdits ſoient mainteignes, gardes, & tenus. 
yg le Roy ſur ſa grieve forfeiture, que nul Prelate, 
Abbe, Prior, home de religion, ou bailife daſcun de eux, 
ou del auter, ne reſceive nul home enconter la forme ayant- 
dit, Etque nul enyoyau meaſon, ne au manor de religion, 
ne de auter home, gents, chivalx, ne chiens a ſojourn', ne 


nul lez teſceive, Er que le ferra, pur ceo que eſt encontet 
le 


a AE __o0__T_ 
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le defence & le commandement le Roy, il ſerra puniſh 
evement. Uncore eſt purview, que les Vic' ne herbergenc 

ove nulluy, oveſque plus = v. ou vi. chivalx, neque ils 

ne greveyenr la gentes de Religion, ne auter per lour {oyent 

vener, ou giſer a lour meaſons , nealour manors. 


This Chapter doth ſp2ead if ſelf into thirt&en bzanches. 


161 


q Enprimes voetleRoy, & commaund, que le peace 1, Braxch, 


de ſaint Eſgliſe, & dela terre ſoit bien gard, & mainteine en 
touts points, & que common droiture ſoit faita touts, auxibi- 


enas poures, come as riches, ſans regard de nulluy, &c. ] 

Imprimis Rex yult, & przcipit, quod pax ſacroſantz Ecclefiz , & Regni foli- 
de cuſtodiatur, & conſeryetur in omnibus, quodque juſticia fingulis , tam paupe» 
ribus, quam diyicibus adminiltretur, nulla habita perſonarum rattone. 


Obſerve well this 
aW, a 


This is an ancient marime of the Common Law repeated and affirmed Inter leges Edga» 
amongſt the Laws of King Edgir : Primum Eccleſia Dei jura & immunitates *? *3% 


ſuas omnes habero, publici juris beneficio quiſque fruitor, eique ex xquo & bono 
(fiye is dives, five inops fuerit) jus reddiror. / 

Flera reciteth this fundamentall Law in few wo2ds, Quod pax Eccleliz, & 
terrz inviolabilicer obſeryerur, ita quod communis juſticia fingulis paritec exhi- 


beatur, 


Flera lib. x.ca,29. 


And this Law hath ben erplained and affirmed by divers other Ads of = 2. cap. 2. 


Parliament. 

Britton fol, 1. ſaith, Peace ne poet my bien eſtre ſans ley ; Therefoze this 
Lawasa mean , that peace may be kept and maintained, pzovideth that 
common Droiture, ( i, Jultice ſelonque le Ley, & cultome danglicerre ) oit fair 
a tours, &c. 

But this ancient Law had great need at this time to be rehearſed, and com- 
manded to be put in erecution, foz that by reaſon of the often inſurrecions , 
tumults, and inteſtine Warres in the reign of King Hen, 3. the peace of the 
Church and of the Land was foz along, time miſerably diſturbed, and in a man- 
ner overthzown, fo2 of thoſe intefine Warres the Poet ſaid truly, 

Nulla fides pietaſue 11ris, qui caſtra ſequuntar. 
And of theſe ſeditious Subjecs, another in the perſon of the poze Ploughman 
inthe like caſe ſaid; 

Impius bec tam culta novalia miles habebit ? 

Barbarus has ſegetes ? en quo diſcordia cives 

Perduxit miſeres ! 

Another miſchief was, that during theſe tumulfs and inteſfine Warres, 
Law and Juſtice lay aſleep, fo2 Silent leges inter armaz Wut the rule is god, 
and doth ever hold, Dormiunt aliquandoleges, moriuntur nunquam, 

By all which it appeareth, Qudd ex malis moribus bonz leges ori- 
untur, 


T Purview eft que nul ne veigne manger , herberger, 


ne giſer al meaſon de Religion, &c.} The miſchief is at large 
ſet down in this Act, wherein it is to be obſerved, that over and above their 
yo ——_—_— maintenance, the reſidue onght to be expended in wozks of 
1 Pp. 
Yereof Flera ſaith, Ec ne religioſi per onerationes indebiras ſuperyenientium 
uperentur, per quod eleemoſynas & ſeryitia ſubtrahere cogantur , vel terras 
8 yendere, yel alienate, ex principis conſticutione prohibicum eſt, quod nullus 
pitari przſumat ig domibus religioſorum de-aliena adyocatione , nifa ſpecialicer 
rogatus 


i H.4.cap. n. 
2 H, 4, cap. 1. 
4 H. 4. cap. $8. 
7 H.4.cap.n,&c, 


2. Branch. 


Vide leftarute de 
Carlile, anno 

35 E.1.Lib$, 
fo. 130.the caſe of 
T hetford (chool. 
Flera lib. 3, cap.5, 
Britton fol. 37- 
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3. Branch, 


4. Branch. 


5, Branch. 


Fleta ubi ſupra. 


Vide hic. cap. 20. 


6. Branch. 
Mag, Chart. c,21, 
Artie.Cler.ca.11, 
14 E.3. Cap. 3. 
I8 FE. 3.64.3. 
Regilt. 92. 

7. Branch. 


8. Branch. 


Brit, fol. 37. 


9. Branch, 


Flera ubi ſupra, 


Weſtm. primer. - Cap... 
x6gatus, nec ſurmprubus domus nec ſuis propriis contra tutorum domuum yolug. 


tatem, "BY. = 
a; qC Ecper ceſt Statute nentend' pas le Roy, que grace .de 


hoſpitalitie ſoit ſuſtreit as beſoignes. ] Here it appeareth that the 
grace of Voſpitality conlifteth in diſtributing tothem that have ned. 

T Ne queles avowes des meſons les puiſſent per lour 
fovent venues ſurcharger nedeſtruer. ] ghis is evident. 


T Purview eſt enſement que nul graund ne petit, per 
colour deparent', ou deſpecialtie, au per auter afhance, ne 
perauter encheſon, ne courge en auter parke, ne peſhe en 


auter viver, &C.] Yereof Fleca ſaith, Nec etiam praſumat quis temereilli- 
centiatus currere in parco alieno , nec in alterius yiyario piſcari, yerunctamen hi con- 
tingat. aliquis in hujuſmodi domibus per licentiam magiſtri domus vel ejus baliyi, 
quod non aperiat feneſtras inhibicas , yel aliquas frangat ſeruras, & viRtualia yel 
alia bona violenter capiat , yel extrahat ſub colore emptionis, yel alio quogquo 
modo, &c. 

Pere nofe that viyarium, vivary ts here taken foz waters where fiſhes are 
nouriſhed and kept. 


T Et que nul face barter blee ne prender blee, &c.] 
This b2anch againft purvetozs doth ertend as well to Lay,as Eccleſtalkical per- 


ſons, and is well erplained and confirmed by divers and many Statutes. 
CF Erque nul preigne chivals, boefe, chares, ne charets 
niefs, ne bateux, ne auter choſe a faire carriage, &c.] 
And by the Statutes aboveſatd and many other,this bzanch concerning cariage 
is alſo well explained and confirmed, 
T Et ceuxqueux viendront encontre les eſtabliſhments 


avandits, & de ceo {ojent attaints by Vere is contained the puniſh 


.ments of ſuch as dooffend againſt any of theſe effabliſhments, as well at the 


Kings ſuit, as at the ſuit of the party grieved, 

And herewith agreeth Briton, fo2 he ſaith, Er auxi des Viſcounts & des touts 
nous auters Miniſters, Juſtices, & Coroners, & auters que gents de Religion, & 
aurers gents greyeront per ſurcharges de Jour venues pur herberger oveſque eux 
ſoyent a auter coſtages, oyeſque trore de frap de gents & per ſojourners de lour 
gents , & de lour chivaurx, ou de cheines, ou auterment per empromprs de lout 
chiyaux ou de cariage, ou de deniers, ou per begger merime, ou fees, ou anter 
choſe a cux ou a aſcun de lour meyne , ou de lour amys, & in ceo caſe ſoient puny 
per fyns. 


T Ectleroy defend, & commaund que nul deſormes face 


male damage, &c.'] This clauſe extends as well to Lay as Eccleſiaſti- 
call perſons. 


T Et eſt purview que ceux points liont auxibien nous 
Counſellors, Juſtices de foreſts, & auters Juſtices, & auters 


gents.] Df theſe two bzanches Flera ſaith thus , Item nec grayencur viri reli- 
gioh , perſonz Ecclefiaſticz, yel alii, pro eo quod vetuerunt bolpitium , vel yiau- 
alia alicui, yel proeo, quod queſti fuerunt de aliquo gravamine eis illato is pre- 
diQis articulis contento, quod (i quis fecerit, & inde conyincatur, puniacur per p®- 

+4 nam 
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2am ſupraditam,nec excipiantur is prztnifhs codfiliarii Regis nec Juktic'de foreſts, Conliliarii Regiy 


vel alii quicunque Juſticiarii vel miniftri Regis, non magis quam mediocres, yel 


[MUAOTES 


T Ec que les points avandits ſoient mainteynes, &c, ] *t- Frexb. 


This bzanch extends as well to Lay, as Eccleflafficall perſons, 


q Erquenulcnyoica meaſon , &c. ] This is alſoas generall 12, Branch, 


as the fozmer. 

Note it is anarticle, Incer capicula Irineris de hiis qui miſerunt ad domus 
yel manezia religioſorum homines, equos, vel canes perhendinaado ad cuftum 
eorum. 


q Uncore eft purview que Viſcounts ne herbergent ove ,,_ z-axh. 
nulluy, &c.] Df this Flcra aith, De Vic' provifum eſt quod not hoſpicencur Flew ubi ſupra 


alicubi nifi proprtis ſumpribus, yerumtamen concefſum eft, quod in domibus reli- 
gioſorum yiciſm per unam no#em rantum cum ſex equis, & non pluribus ſum- 
ibus alienis in ſuis balivis hoſpicentur , dum ramen fr ter non yenerine, 
Cap. Icineris de Vicecominibus yenientibus ad hoſpirandum cum pluribus 
quam 5. vel, 6. equis in baliyis ſuis, yel qui per frequentes adyentus ulcra quoſ- 
cunque onerayerint, | 

Yere is to be obſerved that often in Fleta, and other old Authozs and @ta- 
tutes this wozd perhendinare is ufed, which ſignifleth to ſojourn, and perhen- 
doationes ſignifieth ſojourning. X 


And that we may note once again foz all, whenſoever an Act of Parliament 36 s.z. Cap. 
generally pzohibit any thing, as in this Chapter it doth, the party grieved Cap. Irin. Ver. _ 
not have his Action onely foz his p2ivate relief, but the offender ſhall be Magna Cart.154- 


iſhed at the Kings ſuif fo2 the contempt of his Law ; and therefoze npon 
this Btatate it ſhall be inquiredat the Kings ſuit, De hiis qui miſerunt ad 
domos vel maneria religioſorum yel aliorum homines, equos , vel canes perhendi- 
nando ad cuſtum eorum , & de Vicecomitibus yenientibus ad hoſpirandum cum 
plucibus quam quiaque vel ſex equis in baliyis ſuis, yel qui per frequentes adyen- 
tus ultra quoſcunque oneraverinc, 


PO WI" 


CAP. IT. 


_ eſt enſement, que quant Clerk cf priſe = Matlb.cap. af: 
uy 


rette de felony, & il ſoit demandeper Lordinary,jl 
ſoit liver, ſolonque le priviledge de ſaint Eſgliſe, en tiel pe- 
ril come ils appent, hn le cuſtome ayant ſes heures 
uſe, Er le Roy amoniſt les Prelates, & eux enjoineen 1a 
foy queils luy doient, & pur la common profit de la peace 
dela terre, - ceux que ſont endites de tiel rette per ſo- 
lempne queſtes des probes homes fait enla Court 4 Roy, 
en nul manner neles deliverent ſans due purgarion , iſſine 
quele Roy neir meſtier de mitter auter remedy, 


The mifchiefs befoze this Statute were thz& : x, That the ozdinary wouly 
eften challenge one faz a Clark that was _ That whenand Ma 
2 d 
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20 Ec2,Coro.233 
26 Af.19. 7 H.4- 


36. 9 E428, 


25 E. 3. cap. 6. 


Leftatute de Bi- 
gamis cap. 6. & 
Artic.Cler.ca.1 5. 


Brad. |.z.fo, 123, 
Artic,Cler.ca.15, 


Brit. £2, 4+ fo, 11+ 


$ E.2.Coro. 417. 
17 E.2. ibid.z86. 


3 H.7. 12. 


3H.7.f0,1,12, 
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had ability to be of the Clergy, were endiced of felony, the D2dinary wouly 
p:eſently demand them , and the Court would deliver them without. inquiſ- 
tion. 4But alwayes after this Statute, the Court tok an inquifition of office, 
Ur ſciaturqualis ordinario deliberari.debeat. 3+ That the D2dinaries would ' 
often deliver 'them without due purgation, whereby the King loſt his fozfei- 
ture, and offences remained unpunithed, 


q En tiel peril come il appent.] whe peril was, that if the D;- 
dinary ſhould demand any man foz a Clark that was none, his'tempozalties 
ſhould be foz that contempt ſeifed, and ſome have holden that he ſhould loſe that 
franchiſe o2 pziviledge to demand Clarks foz him and his Succeſſo2s foz ever; 
but ſ& the Statute of 25 E. 3. Cap. 6. foz fince that Statute it hath been holden 
but finable. 


T Queceuxqueux ſont endites de tiel rette per ſolemne 
enqueſt des probes homes en 1a Court le Roy in nul man- 


ner nedeliveront ſans due purgation.) wefoze this Statute if any 


Clark had ben arrefed fo2 the death of a man, oz any other felony, and 
the D2zdinary did demand him befoze the ſecular Judge, he was delivered 
without any inquiſition to be made of the crime ; and this appeareth by Bra- 
Ron, who waiting befoze this Statute ſaith, Cum verd Clericus, &c. captns 
fuer* pro morre hominis vel alio crimine , 8& impriſonatus, 8& de eo petatur curia 
Chriltianitatis ab ordinario loci, &c, impriſonatus ille ſtatim ei, delibererur fine 
aliqua icquifitione facicnda, 

ut after this Dftatute, to the end that the D2dinary might have moze care 
of purgation to be duly done acco2ding the pzoviſion of this Act, when any 
Clark was indiced of any felony, and refuſedto anſwer tothe felony, but clat- 
med priyilegium Clericale, , and was demanded by his D2dinary, yet befoze he 
was delivered to the D2dinary, all the Recozds ſay, Sed ur ſciatur qualis ci 
( s. ordinario ) liberari debear, inquiratur inde rei veritas per patriam : And there- 
upon an inquiſition was taken whether hs were guilty of the fac o2 no, and 
if he were found guilty, his gods and chattels were fozfeit, and his lands ſet- 
ſed info the hands of the King. 

Britton that wzote after this Statute, ſaith, Si le Clerk encoupe de felony, 
(i. indite ou appeale de felony) alledge Clergie, & eſt tiel trove (s. q elt un Clerk) 
& p Lordinary demand, donques ſerra inquiſe coment il eſt meſcrue (1.culpable) 
& fil ſoir nient meſcrue, &c, donques il ſerra aroge touts quits, & fil ſoit meſcrue ti 
ſoient ſes chateux taxes, & ſes teries* priſes in noſtre maine, & ſon corps deliver 
al Ordinary : ©o as by the one Authoz, who wzote alittle befoze this Statute 
and the other who wzote pzeſently after (together with the continuall pzacice 
thereof ) the diverſity doth appear. | - 

Monachus indi&tatus de felonia, petit privilegium Clericale, Abbas przſens pe- 
elit eum tanquam ſuurh profeſſum, & ad hoc fuit admiſſus loco ordinarii, inqui- 
fitio capta ex officio dixit quod non culpabilis, ideo quietus receſlic, & hi culpabilis 
inyentus fuiflet, ad huc dio Abbati liberarerur, &c. 

Wut of the allowance of the benefit of Clergy upon the arraignment, it was 

very p2ejudictall to the Pziſoner, foz that he loſt his chaltenges to the inqueſt, 
that found him guilty, and yet apon the inqueſt of office fozmerly uſed, Ur ſcis- 
tur qualis ordinario liberart deber, he fozfeited all his gods and chattels, andthe 
p2ofits of his lands untill he had made his purgarion ; And therefoze that 
thzice reverend and learned Judge Sir John Priſor Chief Juſtice of the 
Court of Common Pleas , ſtudying how to relieve the poze pziſoners that 
were deffitute of councell, with the advice of the rcft of the Judges in the 
reign of H. 6, foz the ſafety of the innocent, would not allow the Pziſoner the 
benefit of Clergy befoze he had pleaded fo the felony , and having had the be 
nefit of his challenges and other advantages, had been conviced thereof: _ 
| . j 
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juſt and charitable courſe hath ben generally obſerved ever fince, 


C ' Sans due purgation.] wefoze this Statute; fons were 
unduly made, moze foz favour, then foz furtherance of Juffice, whereby ma- 
lefaozs were encouraged to offend: Wherefoze the King admonithed and en- 
jopned by this Ac of Parliament the Pzelates upon the faith which they 
ought unto him xc. to deliver no Clerks that were endided, without dane pur- 
gation, as they tendzed the common p2ofit of the peace of the Land, WBut this 
ropall admonition and injunction (and many other in ſucceding Ages, as it 
by Parliament Rolls appeareth) tok little effec, but the abuſes in ma BH 
Purgations in the end became ſo intolerable, as Queen Elizaberh, by aſent 25 Eliz-cap. 6, 
of the. Lozds Dpirituall and Zempozall, andthe Commons in liament 
aſſembled, as matter unrefozmable, tok it quite away ; but yet, what the Law 
was thercin befoze that Statute, 1s god to be known, and therefoze ſomewhat 
ſhall be ſaid thereof in the Zreatiſe of the pleas of the Crown, being the pzo- 
per place foz the ſame. 


CAP; IKE 


YJUrview cſt enfement, que nul rien deformes ſoit de- negit. 184; 

mande, ne priſe, ne levie per Viſcount, ne per auter, pur jus Char 174 
eſcapede laron, ou felon, jeſque a tantque lefcape ſoit ad- 
judgeper Juſtices errants. Erque auterment le ferra, cy ren- 
draa celuy, ou a ceux que tiel averont pay, quant queil 


avera priſe & reſceive, & au roy au tant, 


- The miſchief befoze this Statute was, that Sheriffs in their Tourns, and 
Lozds in their Lets, who had juriſdiction to enquire of eſcapes of 
theves and felons, upon pzeſentment befoze them of ſuch eſcapes, would levie 
fines 02 amerciaments foz ſuch eſcapes , foz that they pzetended that the ſaid 
peſentment was not traverſable : Now fozaſmuch as it required judgement 
in Law fo diſcern between a voluntary eſcape and a negligent in caſe of felo- 
ny, andalſo what ſhould bs judged an eſcape, and what nof, they might en- 
ue onely, and the Judgement thereupon- belonged to the Juſfices in 
ke, 

This Statute doth declare, that nothing ſhould be demanded, faken , oz 
levied by any Sheriff, o2other, untill the eſcape be adjudged by the Jufttces 
in Eire, and addeth a penalty if any ſuch thing be done. Roda 28.8 

Foz pzof whereof, we find befoze the making of this Statute, Quod eya. T7 OY 
hones lacronum ſecundum legem & conſuerudinem regni coram Julticiariis regis 4;.. < . $ + 
Rinerantibus, & non alibi, debeant & conſueyerunt judicari, & amerciamenta 1a- OE 
de proveniencia per ſummonicionem Scaccarii ſunt leyand', We find alſo in the Roe. clauſ 3 E- 1- 
lame year, that befoze this Ac of 3 E. 1. was made another Recozd, Quia =: *5. 
evafiones latronum coram Juſticiariis regis icinerantibus, & non alibi judicari 
debent, mandatum eft yicecomiti quod reſticuat 8. 1, W, C, quas ab eo cepic pro 
enafione cujuſdam hominis, &c, Now that the Common Law, the miſchief 
beſoze the Statute , and the purview of the ®tatute be nnderffod, let us 
peruſe the wozds of the Act. 


T Per Viſcount, ne per auter, &c. jeſque a tant que le 
ſcape ſerra adjudge per Juſtices Errants.] wy theſe wozvs the 
Court 


13 E. 2. Sx. de 
viſu Franc. 
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Lib. 2- fol. 46. Court of the Kings -Bench which is holden coram rege, is not excluded, but 
Marleb.c.19.28. yeſentment of ſuch eſcapes may be made there : Firlt, foz that this pohibi- 
Hiccap. 15- tion beginneth with Sheriffs, aud therefoze the generall'w6zds F or by any 

other ] ſhall be intended ofy.ets , being inferiour Coarts, andnot of the Jus 

fices of the Kings Beuch, being the higheſt of any ozdinary Court of Juſtice 

in Decondly, foz that the Court of the Kings Bench is an Eire,(the 

21 E.3-54-b- returns there being Ubicuag; fuerawus in Anglia) and moze then an Eire ; fsz 

21afl 12. if the Kings Bench had come into a County where the Eire had fit , the Eire 
"7 Reguls. Jad ceaſed, fozin preſencis. majoriscella: poreſtes minoris | 

| > ut by | Statute of 31 E. 3o it is enacted, that eſcapes of theves and 

tele 


| felons, 4c. from hencefozthto be j befoze any ofthe Kings Juſtices ſhall 
1K 3.cap-3» be (eviedfrom time to time as they ſhall fall, as well in the time paſt, as in 
time to come. | 
CATE IF. 
M E wreck de mere eſt accorde, que laou home, chien 
uſtumier de k : _— , 
Norm.cap. 17. ou chat eſcape vive hors de la nicfe, la niefe ou ba- 


tell , ou nul rien, quela eins fuir, ne ſoir[adjudge] wreck, 
mes ſoient les choſes ſaves & gardes pur le vieu del vicont, 
coroner , ou al", ou del bailiff leroy, & bailes en les mains 
ceuxdela ville, ou les choſes ſont troves, iffint que fi nul ſue 
les biens, & puit prover que ils ſoient, ou a ſon ſcigniour, 
ou en {a garde peris , deins lan & le jour , ſans delay luy 
ſoient rendus : fi non, remaigne au roy. Er ſoient priſes 
perle Vic! & Coroners, & bailes a la ville pur reſpoign' de- 
yant Juſtices de wreck que appent a Roy. Er la ou wreck 
appenta auter que au Roy, ci le cit per melme le maner. 
Fe que auterment fra, & de ceo ſoit atraint, ſoit agarde 
al prifon , & rent al yolunt le roy, & rendra les damma- 

es enſement, Ec file bailifele face, & ſoit diſavow de ſon 
Fenions , & le ſeigniour ne ottriedeceo a luy, reſpoign' 
le bailife, ſil eitde quey, & fil neit de quoy, rendra le {eigni- 
our lecorps du bailife au roy, 


Dd&. & Sru, 'Pany have doubted what the Common Law was befoze the making of this 
cap. 51. f0.156. Statute ; and ſome have holden, that the Common Law was, that the 
goods wzecked upon the ſea were fozfeited to the King, and that they be fuz- 
feited alſo ſince the Þtatute, unteſſe they he ſaved by following this Statute, 
Xo this J anſwer with Macrobius, Mulca ignoramus, quz nobis non 1ateredit) 
BraQ.li.3.f0.120. fi yeterum le&io nobis efler familiaris : Foz BraRon, who w2ote befoze this Sto 
Brit, fo,7.26.85. tute, pzoveth, that this Ac is but a declaration of the Common LaB 
Flet, li. 1. 3P-41+ Aqapis proprie dici porerit Wreccum, fi Navis frangatut , & de qua nullus vir 
evaſerit, & maxime fi dominus rerum ſubmerſus fuerit, & quicquid inde ad ter- 
ram 'yeaerit, eric doinini regis, &c. & quod hujnſmodi dici debeant Wreccum 
yerum eft, nik ita fit  verus dominus aſnmde yentens per certa ou 6 
1808 
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figna docueric res efle ſuas, ut fi canis yiyus inyeniatur, &c, Er eodem modo 6 
certa figna appoſita fuer mercibus 8 alils rebus, 

The Mirror ſaith, A lour view ( s. les coroners) de wrecks a les appent den- Mirr.c.1.$ 13. & 
quirer ou les wrecks yient a terre, quelles choſes, combien & la yaluediltinment ©3- $ && wrecks. 
per parcells. Er fi home, beſte, oiſell, ou auter choſe ylvant yint ayecq; ou 
non, & iflint per diyidend ſoit livre a la prochein ville, un ou pluſfors pur ent 
reſponder al yerey Seigneur (i. proprietarie) fi la yient challenger, & defreſuer de 
deins lan, 

Andalbeit this Authoz w2ote after this Statute, yet he W2ote of ancient 
Laws befoze the ſame , and is moze large then the wo2ds of the Ad ; foz 
therein is named onely of a man, a dog;-and a caf, that efcapeth alive ; and 
this Authoz ſpeaketh generally of any beaſt, hawke, o2 other living thing; ſo 
as he purſueth not this Ac, but treateth of the Common Law, | 

Rex pro ſalute animz fuz, & ad malas conſuerudines abolendas, conceffit, quod _ yoni = 
bona in mari periclitaca non perdantur nomine Wrecci, quando aliquis homo, aut - 4 —_— b 
beſtia vivus de navi eyaſeritc, And now having cleared this point, let us per- yige1i.5. fo. 107, 
uſe the wo2zds of onr Ac. Si Hen, Cealts 

| les Cale, 

T De wreck de mere.] wreck o: Shipwzeck is an Engliſh Cuſtumicr de 
wozd, in French,Naufrage,in ancient French, Vatech, in Latine,Naufragium, Norm. C, 17. 
legally Wreccum maris, Wreck of the Dea in legall underſtanding is applyed $5 £.3.3. 11 H. 4 
toſuch gods as after Shipwzeck at ſea are by the ſea caſt upon the land , and 26-F.N-B-112.c- 
therefoze the _ thereof pertaineth not to the Lozd Admirall, but to —_——_ 
the Common Law. _ 

Although this Statute ſpeaketh onely of Wreck, yet this Statute ertendeth 
_ Jetſam, and Lagan ; fo2 which ſee Sir Henry Conſtables caſe,lib. F. 
ubi ſupra, 

The cauſe wherefoze oziginally Wreck was given fo the Crown,ft@d upori 

two main Parimes of the Common Law ; Firſt, that the pzoperty of all 

gods whatſoever muſt be in ſome perſon. Secondly, that ſuch gods, as no 

ſubjec can claim any p:operty in, do belong to the King by his pzerogatite, 

as treaſure trove, trayes, w2eck of the ſea, and others ; becauſe of ancient 

time, when the art of Navigation was not ſo perfec, no2 trade of merchandize 

grown to ſuch perfection, as now it is, it was a matter of great difficulty tobe 

pzoved, in whom the pzoperty of gyds w2eckedat ſea was. BraRton ſaith, Bra8. li, x. fo.9. 
Item tempore dicuntur res in nullius bonis efſe, ut theſaurus, Item ubi non 2ppa- 9 H.6. 45. 
ret dominus rei, ficut eſt de Wrecco maris, Item de hiis quz pro waiyio- haben- 

tar, ficut de averits ubi non apparer dominus, quz olim fuerunt inventoris de jure 

naturali, jam efficiuntur principis de jure gentium, Dthers have ye&lded ano- 

ther reaſon , that the King by old cuſtome of the Realm, as Lozd of the Nar- 

row Dea, is bound to ſcour the Dea of the.Pirats and pety robbers of the ſea ; 

and ſo it is read of that noble King Edgar, that he would twice in the year 

ſcour the ſea of ſuch Pirats, xc. and becauſe that could not be done without 

great charge, the Law gave unto him ſuch gads as be wzecked upon the ſea 

fowards the charge. 

_ If a Ship be ready fo periſh, and all the men therein foz ſafegard of their $9: pat» 2 E-1- 
lives leave the Ship, and after the fozſaken Ship periſheth,if any of the men be ": 33-13 <0" 
ſaved and come to land, the gwds are not loſt, | — 

- A Ship on the ſea is purſued with enemies; the men foz ſafegard of their 46 8. 3. 15. Roc. 
lives fozſake the Ship , the enemies take the Ship, and (poile her of her ga'ds claul. 5 R. 2. pro 
and tackle, and turn her into ſea, by tho weather the is caſt on land, where her Williz!mo £ iflr 
TID 20} = _- reſolved by all the Judges of England that the Ship lake, 

no wzeck, noz loſt, 


q Home, cheine, ou cat.] This Statute as hath ben ſaid, being 
but declaratozy of the Common Law, theſe thze inffances are pit bn foz 
framples, fo2 beſides theſe two kind of beaſts , all other beaſts, fowles, birds, - 


VYawks, 
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Bra. ubi ſupra, hawkes, and other living things are underſfod, whereby the ownerſhip oz 
£o.120. 27 E 3. p2operty of the gods may be known ; and BraRon yet goeth farther, Si certa 


I by his marks figna appoſita fuerint mercibus, & aliis rebus, &c. 
Cart or cocker. 


21864283, © Mes ſoient les choſes ſaves & gardes per le vieu del 


vb Cain. 66, VIC, Coroner, &c.] pet if the gods be bona peritura , the Sheriff may 
ſell ſuch gods within the year , left they ſhould periſh, and nothing be made 
of them ; and therefoze fo2 neceſſity ( which is excepted out of Law) the ſale 
in that caſe is god within the year. 


C Etxpoient prover, &c. deins Fan & le jour.) pet if the 
Do. & Sud. owner die within the year, hts executozs 02 adminiltratozs may make pzof, fo; 
wo that this Act is but a declaration of the Common Law. 
35 H. 6. 27, per This year and day ſhall be accounted from the ſeiſure made as wzeck, foz 
Notingham, that is the thing whereof the owner may take the belt notice. 
- 4 975 nnmny But if the Kings gods be wzecked, and calf upon ground, where a ſubjec 
eq 6.273 hath wzeckof the ſea, who ſeiſeth the ſame, the King may make his pzofs 
c_ time when he will , and ts not confined to a year and a day, as the 
ubjec is. 
Regilt. fo. Now if the gods o2 merchandiſes ſo caſt upon the land be not ſciſed, as is 
F,N.B. 112. afpzeſaid, but taken away by certain w2ong doers not known, the party may 
have a Commiſſion of Oier and Terminer to enquire of them that did the 
treſpaſſe, and to hear and determine the ſame , and to make reſfitution to the 


party. 


VideRaft, Dl T Devyant les Juſtices del wreck que appent al Roy.) 


cor. fol.611, That is, it ſhall not be tryed in the Admirall Court, but befoze the Kings Ju- 
15R. 2.cap.3» tices at the Common Law, becauſe the wzeck is ever caſt upon the land. 


q Er la ou wreck appent al auter que au Roy, &c.] 
Wreck may belong to the Subjed, either by grant from the King, oz by 
p2eſcripfion, | 
BraR.li.z.fo.12o, Df ancient time, w2eck of the ſea, and other caſualties, as treaſure trove 
Britt. 7. 26:85, fn the land, ſtrayes, and the like, were primi inventoris quaſi cotius populi, ſed 
poltea ad regem tranſlata fuerunt, quia non modo totius populi, ſed reipublicz 
etiam caput eſt ; But if treaſure be found in the ſea, the finder ſhall have it at 
this day, 


NOTE T Etrent al volunt le roy. ] That is, be fined at the Kings will, 
Vide Ficca. 9.20, Which is to be underſtwd, that the Kings Juſtices, befoze whom the party 
24:25, 36, 29, Isattainted, ſhall ſet the fine, Et non dominus rex per ſe in camera ſua, nec ali- 

ter coram ſe, nifi per Juſticiarios ſuos : Er hac eſt yoluntas regis, viz, per Juſticis- 
cios, & legem ſuam, unum eſt dicere, 


el EY 


CAP: F. 


Art. ſuper cart. T pur ceoqueeleftions doient eſtre frankes, cy defend 
- "a7 6 leroy ſur la greeve forfeiture, que nul haute home, ne 


Dier, 8 El. 247- : 
De; 42, 247- auter, per poyar des armes, ne per malice ou manaces, ne 


3: Eliz.cap.6. difturbe de faire franke election, 


7 He 4. Cap. 14, Og the ©tatute of 7 H, 4, that Knights of Shires foz the Parti | 


7 
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ſhall be choſen libere & ind'ferenter fine prece aut przcepto, 
There were two miſchiefs befoze the making of this Statute. 1, Foz thaf 
elections were not duly made. 2+ That elections were not frely made ; and 
both theſe were againlt the ancient marime of the Law,Fiane eleRiones rice & li- Regula, 
bere fine interruptione aliqua ; And again, Eleto libera eſt, fo2 befoze this Ad 
in the irregular reign of H. 3. the eleco2s had neither their free, noz their due 
elections, fo2 ſometimes by fozce, ſometimes by menaces,and ſometimes by ma- 
lice the Electo2s were framed, and w2ought to make election of wen cigwozthy, - 11.5.1 +. 
g2 not elegible, ſo as their election was neither due, no2 fre: This Act bziefly 
rehearſeth the old rule of the Common Law.,(foz that elections ought to be fre) 
wherein both the ſaid points are included; 1. Jt mult be a due elecion, and 
2+ Jt muſt be a free eleaion, | | 
This Statute doth enac, that no man upon grievous fozfeifure ſhall diſturb 
any to make free election, and is ercellently penned in two reſpects ; Firſt, fo2 
that generally it extendeth to all elections, that is to ſay, to every dignity, of- 
fice, 02 place elective, be it Cccleflaſtical o2 Tempozal, of what kind oz quality 
ſoeber, Secondly, thgF is penned in the name of the King, viz. The King 
commandeth : and therefoze the King bindeth himſelf not to diſturb any Ele- W.uuns Bae 
<ozs to make free election, as in the like caſe upon a Statute made in the reign v1. Col. The. 
of the ſaid King ; the Ac faying, Rex perpendens,8c. the ſame bound the King, Lord Berklics 
Now that Elecozs might make free and due elccions without diſpleaſure oz Ca. 
fear thereof,by this Ac of Parliament,as a ſure defence, the King commandeth 4 H.4.:0,22- 
the ſame upon grievous fozfeiture : And this Act ortends to all elections, ag *==f- Pl. Cor. 
well by thoſe that at the making of this Ac had power to make them, as by 168.c.d.12 E.2, 


thoſe whoſe power was raiſed, oz created ſince this Ad, Merps.vy ones 


. | 12E1.289:ſemble; 
T Greve forfeiture.] That is,the diſturbers to be punilhed by arie- 
boiis fines and impaiſonment; F barl, "a 
Wrhat offices and places be eligible, ſ& Artic.ſuper Chart.capi8$, and this Art Arr. ſipes Chart; 
extendeth to all elections in Counties, Univerſities, Cities, Cvpalttons, and 2.8. & yide'tfic,) 
dther places, OIL $42 7 C3. 10, 
And thus much ſhall ſuffice foz the underſtanding of this excellent. and ne- 
ceſary Act, Se hereafter Cap. 10, aro" 
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CAP, FL 


TNT que nul City, Borough, ne Ville, ne nu} home ſoit Cep. tis. ve 

amerce ſans reaſonable encheſon, & ſolonque lequan- w*;cn.” 
tity del treſpaſſe, s. franke home ſavant ſon contenement, . -.:.i> 
Merchant ſavant ſon Merchandiſe, & villein ſayan ſon gai- 


nage, & ceo per lour pecres. 


% 


tate of Magna Charta were Liber homo non amercierur, &c. it extended not Ca. 14+ 
mely to natural and ſingular men, but to ſole bodies politick oz cozpozate, 


and not to Co2pozations, oz Companies aggregate .of many, as Cities, 1Bo- one kk 
coughs, and Towns. Another miſchief was,that many times not onely Cities, = 8 


Dne miſchief befoze this Statute was, that' ſeeing the wozds of the. Sta: Mag, Chart; 


Bozoughs, and Towns, but pzivate men alſo were amercied without cauſe, _ 
ay, that the ſaid Statute of Magna-Charca extended but. to him that was Li- 
_ | | ; = __ | 4 ©” 4 
Foz all theſe thze this @tatute p;ovideth, viz, that. no. City, Bazoygh 2 


Z, own, 
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Town, no2 any man ſhall be amercied without reafcncble cauſe, znd accozding 
to the quantity of his treſpaſſe, and upon this Statute the party grieted may 
have an attachment without any p2ohibition p2ecedent ; fo2 this Act is a pzo- 
hibition of it ſelf. 

Mirror ca.5. $ 4+ = pet the Mirror doth take it, that all this was contained in the grauny 
Charter. 


T Quantity de treſpaſle.] yere Treſpatee, cranſgrefſio fignifieth 
offence, fault oz defanlt, and ſo if is taken in many ancient Recozds, as ta- 
Star, Voc, Rag- King one example foz many : the Statute that is called Ragman,o2daineth that 
man,Anno4E-!. Juſtices ſhall goe thzough the Land, to enquire,hear and determine the plaints 
and quarels of treſpaſſes, as well of the 1Bailiffs and Minifters of the King, as 
of the Bailitks of others, and of other people whatſoever they be, ercept ap 
peals of felony, &c. which was underft@d as well of outragious takings, as 
of all prog of treſpaſe, contempt, negled, default, oz offence to the King 
any other, ec. 
And in that ſenſe the Apolfle ſaith, 11bi non eſt lexy ibi non eft cranſgreſſio, 
Fleca lib, 3.cap.1. Flera Ddefcribing it, ſaith, Tranſgreffio autem eſt, cum modus non ſervatur nec 
menſura, deber etenim quilider in fato ſao modum habere & menſuram, 


ed. 


CAP. VI 


—— D= priſes des Conſtables, ou Cafteleins, fairs des auters 
fol.154. b ue des gents de Ia Ville, ou la Caſtles font affiſe. Pur- 
view ky que nul Conſtable ne Caſtelein deſormes nul man- 
ner de priſe ne face*dauter home que de la Ville ou fon 
Caſtle eſt aſſiſe, & ceo ſoit paie, ou gree fait deins x. jours, 
{1 ceo ne ſoit auncient priſe due au Roy, ou a Caſtle, ou al 


Seignior del Caftle. 


Fletalib- 2,ca.4z3, Df this Chapter Fleca ſaith thus, Nullz priſz capiantur de aliquo per aliquen 

La i i ja ern, prazexquam de Villa, in qua fitum fit caſtriny, & 

+»... Ilis facsfadt' Minfra 40 dies, nifi fint prife antiquz debit' Regi aut Doming 9- 

. ak the Geatntea Mags Chanz, and this Act, there were two Article 
.Charr, c.19. Upany | & an 3 e - 

—_ ; amonglt others, that the Juffices in Ey2ze enquired of, yiz. De prifis fas pe 
Vicecotites, vel Conftabularios, vel atios baltvos contra yoluntatem eorvm quo- 
rum catalla fuerint : Item de prifis Domini Regis five in terra, five in mari, Gre 
aqua dulci five in libertatibus ſpe&antibus ad caftra ſus, five ad Ciyirates fury, 
five ad Burgos ſuos, yel in alu Jocis, quz ſunt, 8& quantum yaleant, yel quis eas 

7» > > -gYMDs vel ſyffocaverit, & quis eas ceperit, Conſtabularius, yel slius, 

4 ot * td yalent, | 

BraR.li.;.f0.117, ro&on treating of the Articles of the JuEices in Ey2e ſaith thus, De prifs 

'- ** Domini Regis interra, ſive in aqua dulci, fire falſa, & libertatibus ſpeRancibus ul 

CafteHa fun, five ad Comitatum, five ad Burgos ſuos, quz ſunt, & quentum valees 


er annum, 
Brit, fol.27. FP" At Brirtoni wetting of the ſame matter ſaith, Er avxi des priſes faics, p# 
thous Caſtellans, & autres que ſont perners de vittaile, ou de autre choſe, p* 
queux tzels priſes own eftre faits, & a queux damages, & de quels genes, & 5 


Cap.8. Weftm , primer. 
tiel caſe, yoillons nous que: nul ne ſoit garrant per cofitinuance de ſeifin in 
damage 


And Flera hath it thus, De priſis fa&is per Vicecom', Conſtabularios, yel Flea ub1 fupra 


alios contra yoluntar' eorum quorum caralla illa fuerim : Item de pris Conftabu- 
laciorum caltrorum faRis de bonis aliorum, quam eorum, qui ſunt de Villis abj ca- 
fra fira ſunts 8 de bonis corum, &c. fi non fatizfa?* Fuer' infra 40 dies,&c, 

It is to be obſerved, that in the reign of this King, andin moſt of the ſuc- 
c#ding Kings, there have ben many other Statutes made concerning Pur- 
veyvzs, yet never did any Repozter publiſh any caſe, that J have ſn, andre- 
member, that may ſerve foz the expoſition of any of them, and many pzocedings 
have been judictally upon many of them againft Puuveyozs, which doe appear 
of Recozd. Vide Magna Charra cap. 19. and the erpoſition thereof, arid the third 
part of the Inlticutes, Cap. Puryeyors. 


- - th. — 


CAP. VIII. 


T que nul fine ſoit priſe pur Beaupleder, ficome auter- 
E foits fujt defendu en temps le Roy Henry, pier le Roy 
que ore eſt. | | 


That is fo ſay, by the @tatnte of Matlebridge, Anno 52 H, 3. where this Marlcb. cap.13. 


matter is explained; 


CC 


CAP. IX. 
PT! pur ceo que la Peace de la terre ad eftre feeblement 


garde avant ces heures, pur defauk de bone ſuit fait 
ſur les felons ſolonque due manner, & noſment per en- 
cheſon des franchiſes ou les felons ſont reſceves: Purview 
eſt, que touts communement ſoient preſtes, & aparailes, au 
commandement & a les ſummons des Viſconts, & au crie 
de pais, de ſuer & arreſter les felons, quant meſtier ſerra, 
auxibien deins franchiſes come dehors. Et ceux que ceo 
ne ferront, & de ceq, ſoient attaintes, le Roy prendra a 
enx grevement: Et {1 le default ſoit troye en le ſeignior de 
la franchiſe, le Roy ſe prendra a meſine le franchiſe, Ec fi 
le defaulr ſoit trove eri le Bailife, eit lenpriſonment dua an, 
& puis ſoit | pg rente, & fil neit de quoy, cit len- 
priſonment de jj. ans; - Er {1 Viſcount, Coroner, ou -auter 
Bailife deins franchiſe, ou dehiors, per lower, ou per prier, 
£ 2 . = 
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Inter leges Regis 
Canurti. 


Glany. li. 14, C.3+ 


BraR. |, 3. fo.121, 


Mag, Chart. C.z5. 


Brit. fol. 19,20, 
Fleta lib. 1.cap.24+ 
Anno 4 E.1. 

4 E.1, De offic, 
Coro. Vid.13E.1. 
Star. de Winch, 
28 E, 3, cap.il, 
27 Eliz. cap.13. 
Cap, Itin, Ver. 
Mag.Chart.155. 
W.z. cap.29. 

5s Hi7.5.2. 

2 H.7.15, b, 


Weftm. primer. Cap.g. 
on ies, ou pur nul manner daffinity, concelenr, con. 
mot dela Sn de conceler les felonics faits en lou; 
Bxikes, ou auterment, ſe tejgnont attacher, ou arreſter les 
misfeſants per la ou ils purra, ou auterment ſe feignont de 
faire lour office, en nul manner de fayour des misfeſants, 
& de ceo ſoient attaintes, que ils cient lenpriſonment dun 
an, &  puis ſoientgreevement rentes a le volunt le Roy, fils 
cient de quoy, firtbn, cient lenpriſonment de i1y. ans. 


« Pur default: de bone ſute fait ſur les felons in due 


manner.] &ome have thought that Yue and Cry have ben grounded upon 
this Sfatute, but this Ac pzoveth that Pue and Cry foz the appzchenſion of 
Felons was befoze this ®tatute, foz it findeth fault that god ſuit, that is, freſh 
ſuit, was not duly made ; And it appeareth that Yue and Cry in thoſe caſes 
hath been by the ancient Laws of this Realm. 

Fhe Auths2 of the Mirror wziting of the ancient Laws befoze the Conqueſt 
under the title Des articles des viels Royes ordeines, ſaith, Ordeioe fuir que che- 
ſcun del age de xiy, ans, & ouſtre de mortels pecheors enſuiyre de Ville, & Ville 
a Huc & Cry, 

St quis lacroni obyiam dederic, eumque nullo edito clamore abire permiſerit, 
quanticunque fuerit latronis vita z{timata, extremum ſolyat denariolum, aut pleno 
& perfeRo jurejurando de facinore nihil habuifſe cogniti confirmato, Sin qui 
proclamantem audierit, neque vero fuerit inſecutus, ſuz in Regem contumaciz (ti 
omnem criminis ſuſpicionem diluerit) parnas dato, 

Glanvill calleth Yue and Cry Clamor popularis juxta Afiſam (i, Statutum) 
ſuper hoc prodiram. But this Statute is not now extant. | 

Bracton of Yue and Cry ſaith, Statim & recenter inveſtiganda ſant yeſtigia ma- 
lefa&torum, & ſequenda per\duAum carefz, paſſus equorum, & yeſtigia hominun, 
& alio modo, ſecundum quod conſultius & melius fieri poſſic, 

And it is one of the Articles of that ancient Court of the view of frankpledge 
(of whoſe antiquity we have ſpoken befoze) toenquire of Pue and Cries levign 
and not purſued, . - 4 | | 

All theſe Authozities were befoze the making of our Ac, and therefozrit 
was truly ſaid, whoſoever lajd if, Perveruſta Anglorum lege ſancitum et, vt 6 
: ma damnum ex furto paſſus, aut qui ipſum ſpoliatum viderit, ſontem per acclams- 

onem infequatur, onſitabularius ejus Villz cujus opem implorat , auxili 
ciere furemque perquirere debeat; quod fi furem illic non deprehenderic, it 
proximam eommigrere, & Conſtabularium ad ferendas ſuppetias iterum inyo- 
care, &c. | 

#f this Yue afd Cry gur anclent Authozs ſince our Statute have alſo wilt 
ten, and divers Ads of Parliament have finco ben made concerning Yue and 
Cry, as the ®fatyte De officio Coronatoris, made the next year after our Ad, 
where it is ſaid, Eromnes ſequantur hutefinm, & yeſtigium, fi fieri poreft 3 & qui 
aon feceric, $ ſuper hoc conviitus fuericy attachietur, quod fic coram Juſticiariis de 
gzola, &c, 28 E,3. & 29 Eli. 


TF Au commandement & a les ſummons des Vil- 
counts, &c.] pen ought to be in theſe caſes at the/commantement of the 
Sheriff, foz he hath Cuſtodiam Cormitatus contmitted to him ; and he that goeth 
not at. the commandement- of the @heriff oz Conſtable at the Cry of the 
County, that is,upon Yue and Cry, ſhall be grievouſly fined and impziſoned. 


« Ou 
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_ Cap. 9. Weſtm, primer. | 


Ou a crie de pais.] Note, inlegal underſtanding Vae and Cry 


is all one ; in ancient Reco2ds they are called Hurefium & Clamor, and here Micr, cap.'z; 
Cry is uſed foz both. And this Yue and Cry may be by hozn and by voice, ayec Bricr ubi ſup, 


hue & crie de corne & de bouche, Yow the Yue and Cry ſhall be mate, and. all 
incidents thereunto, you ſhall reade in the aboveſatd 
pozts you ſhall find how the lame have been expounded. 


q De ſuer & arreſter les felons.) wy there wazds it is holben, , 
that there muſt be a ſelony done, 02 elſe the arreſting ofthe party, though it de 


lony be done, and the Yneand Cry is againff one that-is neither indiged, noz 
af ill fame, no2 ſuſpicions, noz unknown, yet the arreſf of him is lawfa, 
though he be not guilty ; foz the Yae and Cry of it ſelf is cauſe ſufficient, where 
there is a foundation of a felony committed. Andhe that amen b. nov nn pe 
upon another without cauſe, hill be attached and puniſhed fo viſfarbancs 
the Kings peace. 


q Auxibien deins franchiſes come dehors.] this was not 


intended of Sanctuaries, but of Lozds, and others, that had Franchiſes of In- 
fangthefe, Outfangtheſe, and the like, 


q Le Roy prendra eux grevement.} That ts, at the Kings 
ſuit they ſhall be fined grievouſly, and impaiſoned, 


« Echi ledefaulr ſoit trove in le Seigniourde la franchiſe; 
leroy ſe prendra a meſme le franchiſe.) 3+ cemeth hereby, 


the Franchiſe ts loſt foz ever, fo2 the wozds be, that the King take fo hint- 
ſelf the Franchiſe, (viz. as fozfeit.) 


Ec fi ledefault ſoit trove en le bailife,eit lenpriſonment 
dun an, &c.) and this is accozdingto the old rule, Qui non haber in #re, 
luer in corpore, | 

T Et 1 Viſcount, Coroner, ou auter bailife de franchiſe, 


ou de hors, &Cc.] Note here five things are rehearſed, as cauſes where- 
foze Sheriffs, and other the Kings Dfficers and Piniſters of Juffice dos 


neglec their duties. x, By paayer, prxce, (by letters, melſages, 0z wozd of Prece.” 
mouth.) 2. Reward, precio, (ſo2did bzibery.) 3. Fear, metu, (the bſef, and ,.... 


vet the molk fozcible of all affections.) 4. Sanguice, any manner of conſan- Meru, 
guinity oz affinity ; under which wozd (Affinity) in 


ſpect of friendly affection, foz men may be cozrupted, not onely by reward, but 
in reſpec of the other four alſo, all tending to one and the ſame env, to 

truth ; as here to conceal, conſent, 02 pzocure to conceal the felonies vone with- 
in their ſeveral pzecins oz bailiwicks, 


T IIs eyent lenpriſonment dun an, &c.} pote , 
niſhment he onceciunce of falonies, & conſenting to, need enfhi n 
cealment of the ſame ; foz all this make not them accefſary to the felony, foz 
then they were to have beeu puniſhed in another manner, bee it is cafled miſ- 
piiſion, oz concealment of felony. Dbſerve well the puniſhment of this mif- 
p:iſton, but the learning thereof appertains to the Treatiſe of the of the 
Crown, and therefoze this little touch-here ſhalt ſafice. See the third part of 
the Inſticuces, Cap. Miſpeiſion, 


T Al volunt le Roy.) gehere Cap.4, 26, 25. 
CAP 


utes, an in one Me- 1.6.9. £6:6,97 
Dier 23 El.370- 


9 E.3.39.11E 44 
upon Yue and Cry, is unlawful, becauſe it wanteth a aundation ; but if a fe: 2 H.7-15. 


this Actis includey as Sanguiae. 
well nearneſſe of blood, as alliance by marriage. Laftly, fayore, favour, in re- Favore. 


r74 


Cap.Icin,fo.1 Fs. 


Vide devant C.5. 


Wefim. primer. Cap.to. 
CAP. & 
| 240.6 ceo. Que petits gents meins ſages ſojent eſlicus 


ore de novel communement al office de Coroner : & 
meſtier ſerroit que probes homes loialx & ſages ſe intermel- 


' lent de cel office: Parview eft, que per touts les counties 


ſoient eflieus ſuffiſant homes Coroners, des plus loyals & 
plus ſages chivallers, queux melius ſachent, puiſſent, & 
voilent a cel office -entender, & que loyalment atrachent & 
repreſcntent les aw de la corone. Etquele Vicont cit con- 
ter-rolles ove les Coroners, auxybien des appeales, come 
des enqueſts, de attachments, ou des auters choſes, que a 
cel office appendent. Er que nul Coroner riens demande, ne 
po de nulluy pur faire ſon office, ſur paine de la greeye 
orfciture al Roy. [14 E.1. Stat. Exon.) 


The miſchief befoze doth appear in the Pzeamble, viz. That men of ſmall 
balne and little nnderffanving, of late time were choſen to the office of a Co- 
roner, where it ſhould be needful that. a Co2oner ſhould have five qualities: 
r. That he ſhould be probus homo: 2. Lawful, i. Legalis homo: 3. Df 
ſufficient underſtanding and knowledge : 4. Df gada and power to 
execute his office accozding to his knowledge : 5. And laftly, of diligence and 
intenvance fo2 the bue erecution of the ſaid office. And reaſon required it 
ſhould ſo be, foz that Cozoners were in thoſe daies the pzincipal gardians 
of the Peace, and therefoze the Common Law didnot onely require erpert 
men fo þs Cozoners, : but men of ſufficient ability and livelihwd foz the 
purpoſes ; 1, The Law pzeſumes that they will doe their duty, and not of; 
fend the Law, at the leaft foz fear of puniſhment, whereunto their lands and 
gods be ſubject. 2. That they be able fo anſwer to the King-all ſuch fines 
and duties as belong to him, and to diſcharge the Country thereof, where 
with- the Country being their electo2zs were chargeable, as hereafter hill 
be touched. 3. That they might execute their office without bzibery, And 
wen -. p;operties are neceſſary to: every Dfficer. Vide the laſt clauſe of 

is A, 


C Sozent eſlieus.] 34 is to be known, that the office of a Cozoner ever 
was, andyetf ts eligible in full County by the Freeholvers, by the Kings Writ 
De Coronatore eligendo : and the reaſon thereof was, foz that both the Ling and 
the Country had a great intereſt and benefit in ths due erecytion of his office, 
and therefoze the Common Law gave the Freholdersof the Coanty to be cle- 
cozs of him, And foz the ſame reaſon of ancient time the Sheriff- called Vice- 
comes, Who had cuſtodiam comitatus, was alſo eligible : Foz firſt, the Earl 
himſelf of the County had the office of the Sheriff of the County, and when he 
gave if oher, the Vicecomes (as the wozd ſignifieth) came in tead of the Earl, 
and was eligible by the Freeholvers of the County ; And mozeover,fo2 the ſame 
cauſe were conſervato2s of the Peace ihi-like manner choſen, and ſo were, and 
vet are eleced the Uerdero2s of the Fozeft, and all theſe fo2 the time of peace : 
Foz the time of war, there were likewiſe leaders of the Counties ſouldiers, of 
ancient time choſen by the Frizholders of the Connty, 


Erant 


Cap.10. Weſtm, primer. ts 
' Erant & aliz potefiates & dignirates per proyincias & patrias univerſas, & per Tater leges Edi, 
kogulos comitacus totius regai przdia'* conſlituz, qui Hereroches apud Anglos yo- regis, ve de 
cabantur, ſcilicer Barones, Nobiles, & inhgnes ſapientes, & fideles & animoſi : —— 
Latin verd dicebantur DuRores exercius, apud Gallos, Capitales Coaſtabularii, 
yel Mareſchalli exercitus. TIlli verd ordinabanc acies denfiffimas in przliis, & alas 
conkicuebant prout decuir, & prour eis viſum fuir, ad honorem coronz, & ad 
utilicatem regni. Iſti yerd viri * eligebantur per commune concilium pro com- * Nots. 
muge utilicate regni, per provincias & parrias univerſas, & per fingulos comitatus 
in pleno Folkemore, {:cuc & * Vicecomites proviaciarum & comiratuum eligi * Not. 
debeats Vc, | 

The Mirrour ſpeaking of the Articles by old Kings g2dained, ſaith, Auzi Mirr. cap.z-$ 4: 
fuer' ordeines Coroners in cheſcun countie, & Viſcounts a garder le pais, quant les 
counces ſoy demiſteroat del gard, &c, And the Sheriff was choſen by Writ vi- 
rected to the Cozoners. 

And ( _ the conſervatozs of the Peace eligible alſo, by Writ directed Ror. par. an.3£-4: 
fo the Sheriff, | 

o2 the Uerveroz, he is ſtill choſen by the Freeholvers of the Tounty by the 
{kings Writ, 

MWur King in the 28. year of his reign reſfozed to his people the ancient Act. ſuper cart. 
election of Sheriffs in theſe wozds, Le roy ad grant a ſon people, que ils cienc ©*33E.1.c.8.: 3. 
eleRion de lour Viſccunt en cheſcun Countie, ou Viſcount neft my de fee, file Vi fvpras 
yoilliont. 

ut now by the Statute of x 2 R.z. the Chancelloz,Treaſurer,Keper of the :2 R.z. top.z. 
Pzivy Seal, Steward of the Kings houſe, the Kings Chamberlain, Clerk of Vide Sr.9 e.2. 
the Kolls, Juſtices of the one Bench and of the other, Barons of the Exche- >< Vie. 145-3 7: 
quer, and all other that thall be called, are fo ozdain, name, oz make Sheriffs, 
ſhall be firmly ſwozn that they ſhall not ozdain, name, oz make any Sheriff, foz 
any gift 02 bzycage, favour oz affection, but that they ſhall be of the moſt lawful 
men, and ſufficient, to their eſtimation and knowledge, + 

It is holven in our Boks, that albeit the King dieth, yet the Co2oner, be- Dicr z El 66.465; 
rauſe he is eleced by the Frceholders of the County by Writ, aad returned of 
Recg2d in the Chancery, which is a judicial ad; remained, and ſo of the Uer- 
dero2 : otherwiſe it is of Judges and Juſticesthat hold their ptaces by Writ, 

Commiſſion, Letters Patents, 902 otherwiſe at will, which might be a reawn 
wherefo2e the Sheriff of ancient time was eligible, fo2 that he had cuſtodiam 
gomicazus, aud a pzincipal conſervatoz of the Peace; aad therefoze his au 
thozity ſhould not ceaſe by the death of the King, no moze then that'of- the 


Now ſ&@ing that Cozoners are eleded by the County, if they be inſuKicient; 

and nat able to anſwer (ch fines and other daties in reſpec of their ofice, as 

they ought, the County as their ſuperiour Hall anſwer the ſame ; As ſa2-er- 

ample, the County of Kent made eledton, by fazce of the Kings Writ, of Wik- 5. Scaccar. later 
liam Herlizon to-be one of the To2oners of the fame County, who after Was pracepe. Tera. 
amercied pro falſo rexourno 40 s. Whereupoy-Pzocefſe went ont fo the Sheriff Hill.anno r4 £.4, 
to leby.it ; the Sheriff upon his oath ſaid, that the ſaid William Hestizow' goa 4u4_ rg 
haber terras yel cenementa; bong ſe caralls inhaliva ſos, nec babuit, unde dA de- © 0G 
naril levari poſſint : Now (atth the Recozd, Ec quia ipſe: Coranxtor eleftusfulr per 

comlcatum, &c, ita quod in defetu ejuſdem Coronatoris totus cotnicatus ut elefor 

& ſuperior, &c, tenetur Regi reſpondere ; przceptum fuir nunc Vicecomiti, quod 

de terris & tenementis hominum totius comitatus in baliya ſua fieri fac* predi* Relpondear ſus 
49s, And the like Law was of the Sheriff, and other the ſaid Dfficers, when ***9:- 

they were eligible. But now let us return to the purview of our Ac. 


T Homes Coroners,”) The number of Cozoners are not ſet down 
by Law: in moſt Counties there are four, in ſome Counties ſir, in ſome 2; aCp.7. 14H.4 
fewer, andin ſome Counties one. 34. 39 H.6.40. 

Foz the wozd Coronator, ſ& Mag, Chart. cap,1 9. F. N.B. 163. k 
0 Sut- 


176 W, eſtm. primer. Cap. 10, 


Li.8. fo.qr. Grei» Sufficients.) Sufficiens 18 a large Wo2D, and implies as much ag 
flies caſe. F.N.B. ;doneus, andit hath two of the attributes mentioned in the P2eamble, that is, 


163-n.4E.1. ce lawful, and ſage. 


ofic Coronat”. : 
<8 « Chivaliers.] Jn ancient times none were choſen under the degree 


_ __ of Knighthod to be Cozoners. But ſome ſay, that this wozd (Chiyaliers) was 
2; of p.7, Mag. put intothis Statute, tothe endthat the party to be choſen might have ſuffi, 
Char.c.17.F.N.B: cient in the County, whfch may ſerve foz inferpzetation of divers other Sta; 


164. See the 8x tytes, being accompanied with uſe and experience, | 
an © Queux meclius ſachent, puiſſent,' & yoilent a cel office 


Stat. de milir. 


Reviſt.177-b. entender, &Cc.] Qui melius ſciant, poſſint, & yelint officio illi intendere,&e. 
E.N.B.163.m. Note well theſe thze qualities. : ; | 
Regiſt. & Now what cauſes there be to remove a Cozoner, Vide Regiſt. & F.N.B, - 


E,NB.ubilp. «| Queles Coroners loialment attachent & repreſentent 


- ye cap. 6 les plecs del Coron, &c.)] wy this it appeareth, that the Cozoner is 
awry int ' ſo. Judge of the cauſe, and not the Sheriff , and this agreth with our old and 
121, Britt,fol.z. latter Boks, onely the Sheriffs have counter-rolls with the Cozoners by 
Flerllib.x. cap.18- fozce of this Ac, and therefoze a Certiorari may be directed fothe Sheriff and 
& 25.4 E.1. tat» Co2gner fo remove an appeal by Bill befoze the Cozoner, becauſe the Sherif 
de wer yr? hath a counter-roll : ut if the Cectiorari be direced to the Sheriff onely in 
7 22 aN.g8. Caſe of appeal o2 indictment of death, it is not ſufficient to remove the Recozd, 
4 H.6.16. Mag, becauſe he is not Judge of the cauſe, but hath onely a counter-roll. Vide Magna 


_ cap.17- Chart. cap-17, many authozities cited there concerning this matter, 
ic cap.14. _ : , 
4H6. ubi ups, © Et que nul Coroner riens demaund, ne preigne de 


:6.1.:.de nulluy pur faire ſon office, ſur peine dela greve forteirure al 


3 H.7. cap.1- Roy.] And this was the ancient Law of England, that none having any & 
ow _ fice concerning adminiſtration of Juſtice, ſhould take any f& oz reward of any 
_ ſubjec fo2 the doing of his office, fo the end he might be free and at liberty to doe 
Juſtice, and not to be fettered with golden fees, as fetters to the ſuppzeſſion 
02 ſabverſion of truth and juſkice ; And therefoze this Statute was made in 
—_— of the Common Law ; this onely is added, ſur paine de greve forfei- 
; eure al roy, ; 
3 E.3.coron-373» MA Cozoner received x. d. of every Uiſne when they came befoze the Judges 
in Ey2e, as belonging to his office, which was neither againſt the Common 
Law, noz this @tatute ; fo2 he tok it not foz doing of his office, but a right 
due- fo his office, which might: have a reaſonable beginning, yiz, foz and tv 
wards his travel, attendance, and'charges, * 
18.7tap'® And this Statute fiod in fozce until the ®fatute made in 3 H.7.ca.r, which 
| _ bim a fe& of xiij-s- 1v.d, upon'the view of the body, of the goods of the mur- 
er, tc | 43 
« HB; c3P.7; But if the Cozoner fit upon the view of any flain by miſadventare, he hall 
bave nothing. Poze ſhall be ſaid hereof hereafter, Cap.26. 


Cap.11, Weſtm, primer, 


CAP. XI. 


T pur ceo que pluſors reintes de mort de home, & que 
E ſont culpables de meſme la mort ſont (per fayorables en- 
queſts, priles per Viſconts & per breve leRoy que eſt appelle 
Odio ex atia) replevies, jeſques a la venue des Juſtices er- 
rants: Purview eſt, que tiel enqueſts ſoient deformes Un 

probes homes eſlieus per ſerement, dount les deux ſoient 
2 meines chivalers, que per nul affinitie, touchent a les 
Priſoners, ne auterment ne ſoient ſuſpeCtious. [Glouc. c. g. 


Weſt. 2. c.29.] 
Dn the 26 Chapter of Magna Charta where this matter fs handled at large, 


and n@d not here to be repeated, and how this Writ De odio & atia was taken 
away, and ſince revived by a later Statute, as there it appeateth, 


| —— 


CAP. XILT. 


Urview eſt enſement, que les felons eſcries, & queux 

ſont apertement de male fame, & nelſoy voilent mitter 
en cnqueſts des felonies que homes met fur cux deyanc Ju- 
ſlices a la ſuit le Roy, ſoient miſes enla priſon fort & dure, 
come ceux queux refuſent cſtre al Common Ley de la terre. 
Mes ceo neft mye a entender pur Priſoners que ſont priſes 
per legier ſuſpeCtion, 


T Queles felons.) ws Statute extenveth not to Treaſon, which 
is the higheſt offence, no2 fo petit Larceny, which is of all felonies the 


- This Act doth extend as woll to ivomen as to men, and ſo it doth appear dy 
divers ancient and late pzecevents, and to that endthe maſters of this Ac vid 
aſe this general wozd, Felons, 


. © Eſcries &apertementde male fame.) No porſon hall be put 


ts this puntſhment unleſſe the matter be evivent 
ons —_ ORR h 82 p2ovable, which is the duty 


C Ne ſoy voilent mitter en enqueſts des felonies.) 
This Act fpeaketh onety of inviaments at the fit of the King, Bet the 
- - —loop fort & dure was at the Common Law, bothtn appeals, ary 
A man may Sand mite two manner of wajes ; fit, when he Tands mute 

A a 


without 
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without ſpeaking of any thing, and then it ſhall be inquired, whether he ap 


mute of malice, o2 by the act of God ; and if it be found that it was by the ac of 
God, then the Judges of the Court (who ever are to be of counſel with the Þgi 
ſoner, to give him Law and Juftice) ex officio ought to inquire whether he be the 
ſame you, and of all other Pleas which he might have pleaded, if he had not 
toad mute. | | 5 fe ; 

And note well the aboveſaid wozds of our Beks, [whether of malice, oz by 
the at of God] fo2 it may be, the Paiſoner in truth cannot ſpeak, and yet being 
not mute by the at of God, he ſhall be fozthwith put to his penance, as if the 
delinquent cut-out his own tongue, and thereby become mute, 

Another kindeof mute is, when the P2iſoner can ſpeak, and perhaps plead 
Not guilty, oz plead a plea in Law, and will not conclude to the enqueſft accoz 
ding to this Act; o2 ſpeak much, but doe not directly anſwer, #c. fo2 Ideni eſt 
nihil dicere, & inſufficienter dicere : fo be ſhozt, when in the end he will not put 
himſelf upon the enqueſt, that is, De bono & malo, to be tried by God and the 
Countrey, then this Ac is ſufficient warrant, if the cauſe be evident oz pzo- 
bable, to put him to his penance ; but if he demurre in Law, and it be adjudged 
againſt him, he ſhall have judgement to be hanged : And though by his demur- 
rer he refuſe to put himſelf upon the enquelt accozding to the letter of this Ac, 
yet fo2 as much as he is out of the reaſon of this Att, fo2 that he refuſeth not 
the trial of the Common Law, the demurrer being allowed to him by Law,and 
to be tried by the Judges,he ſhall not be put to his penance, but have judgement 
fo be hanged ; and ſo it is if he challenge above the number of 36. he ſhall be 
hanged, and not have Paine fort & dure, 


q Al ſute le Roy.] This Act extends not to the ſuit of the party 
by appeal, becauſe the judgement of Paine fort & dure was both in appeal and 
indictment at the Common Law, as hath ben ſaid, and hereafter ſhall be ſaiy' 
and p2oved, . | | - 


T Soicntmyſes en la priſon fort & dure.] wpon there wozs 
there have ben divers opinions ; Firft that the puniſhment of Paine for: & 
dure was given by this Act. 

Dome other have holden, that at the Common Law fo2 felony the Pziſoner 
ffanding mute ſhould upon a Nihil dicir be hanged, as at this day it is in caſeof 
high Treaſon, and, as they ſay, in caſe of appeal; Dthers have holden that at 
the Common Law, in favour of life he ſhould neither have Paine fort & dure, 
= have judgement to be hanged, but to be remanded to Pziſon until he would 

wer, : 

Foz the finding out of the truth herein, let us firſt ſ& what the judgement 
which our Act calleth Fort & durg 1s, and then what the reaſon ſhould be that f@ 
ſevere a judgement is given in that caſe, 

The judgement is, that the man oz woman ſhall be remanded to the Pziſon, 
and laid there in ſome low and dark houſe, where they ſhall lie naked on the 
bare earth without any litter, ruſhes, az other clothing, and without any gat- 
ment abont them, but ſomething to cover their pzivy parts, and that they ſhall 
lie upon their backs, their heads uncovered and their feet, and one arm ſhall be 
dawn to one quarter of the houſe with a cozd, and the other arm to another 
quarter, and in the ſame manner ſhall be done with their legges, and there ſhall 
be latd upon their bodies iron and ſfone, ſo much as they map bear and moze; 
and the nert day following they ſhall have thz& mozſels of barly bzead without 
any d2ink, and the ſecoud day they ſhall d2ink thzice of the water that is nert to 
the houſe of the Pziſon (except running water) without any bzead, and this 
ſhall be their diet until they be dead. 

Do as upon the matter they ſhall die thz& manner of wayes, viz. Onere, fame, 
& frigore, by weight, famine, and cold, and therefoze this puniſhment (if it 

ere 
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were executedaccozding ts the ſeverity of the Law) ſhould be of all other the 
mot grievous nv fearful. But what Qontd be the reaſon of this ſa terrible a 
javcement + This Ai anſwereth, becauſe he fefuſeth to any to the Common 
Law cf the Land, that is, lawful arid due trial acrozding fo Law, and therefoze 
his punilhinent fd2 this tontamarcy without compariſon is moze ſevere,lafting, 
and grievous, then it ſhould have been foz the offence of felony it ſelf ; and foe 
the felony it ſelf, if cannot be adjudged without anſwer; | 
Now let us examine the opinions aboveſaid, and we hold, that none of them 
ate conſonant tb Law ; fo2 as tothe firff, we hold that thts Heavy pnaiſhment 
was not given, that is, firſt inflicted by this Act : foz what Court, oz Judges 
' upon theſe wozds [ have Trong and hard impziſonment] could frame ſuch a 
- judgement as is aboveſatd, conliffing upon ſo many divers particulars and 
therefoze it muſt neceCarily follow, That the ſaid puniſhment which this ſta- 
tate caHeth Fort & dure tifipziſonment, becauſe the penante was to bd tone in 
zifon, was befozv this Ac, but fuffictently ignifted (as it hath ben ever 
nee) by thele tvo Epithels, Por @ dui; fo as this A fetteth foxty the qua- 
lity of the judgement, and ngt the judgement it ſelf, 
* 2+ This Art deſcribeth what perſons ſhall be puniſhed by Paine fort & dure, 
vi, felons, arid which be vpcbly bf ill inte, but fettcth abt $0wn 
(as hath = ſaid) what the piniſhment.is, but pzyvivoth it ſhall not be fog les 
gier ſuſpition. E | 
* 3+ All Boks, that Helv with great authv$tty, that ti tafovf appeal the P3iz Mitror ea;s. $ 4, 
ſbior upbli anving mutte ſhpulv have Javgement De paint fort & duit; by p2ove 4% 42-30. 
that ſuch a judgement was defoze the making of this Ac, foz this Dtatute er- . þ S—_ OR 
tends not to appeals, which are the ſuit of the Subjec, bit oijely to the (uit of Flers lib.x, ca. 34. 
He King; whirh is by way of inbiduient 2 and herelit the wotds of Flers ate Bricton fol.40. 
very remarkable, Si autem appellacus nihil reſpondere yelit, &es & appelians inde Flcta ubi ſupra, 
petierit judicium, indefenſus remanebit, morti tamen non condemnabicur, ſetl gaol# 
commirterur, &c, And there ſetteth vown the penance, which of neceſſity muſt 
be (as hath b&ii id) by the Common Law, And herewith agreth Briccon princn ubi ſupry, 
w2ote ſont after this Act ; ſo as the penance in caſe of appeal, is both by 
ancient and ſound authozity. 
To the ſecond opinion, if the Pziſoner ſtanding mate ſhould be hanged by 
——_ Lawz The anſwer to the firſt doth anſwer this alſs,and if be 
d be hanged by the Common Law, this Statute taketh it not away, but 
dzdaineth that he hill have ſtrong and hard (mpziſonment. And theref62e by 
their opinion, the felon ſtanding mute might be hanged at this day, whith is 
againft all our Boks, and againſt conſtant any continital experience. 
To the third, Let no man imagine that the Conimon Law, which is the abs 
ſolute perfection of reaſon, cotild foffer ſo unreaſonable and unjuſt a mean of en- 
couragement of felons, that they by their own contumaty againſt the Com- 
mon Law ſhould ſuffer onely one of the loweſt putiiſhnents; viz. impziſon- 
yg they would anſwew and the anſwers fo hv firſt are anſwets to 
| 0. 
- Now let \& what our antient Authozs (who as yvu have often perceivev, 
hide heretofoze ben our gay guides) ſay in this behalf; "Mp 
Pot have already heard Flers ; and Britton alſo mentioneth this penance in "<= oo _ 
tvo ſeveral plates, both upon the indicuient, atid in the appeal, and vourheth **** 
iis Dtatttte theteſoze, as no doubt in this caſe hs would, as iii othet like caſes 
done; and ſpecially, ſ@ing he wzote ſain after this Btatiite, ho wonly 
mentioned the Ac that had inflicted ſo #rangs aid Eipendious a pus 
, if the Statute had not been mave in affirtaxice of the Commer 


Andthe Mictor ſaith, In peche de homicide cient mort#linent ceuit que Gtcigtit Mirror ca.t, $ g. 
liotie in priſon per furcharye de peine en caſe quiant #ſctih oft judee of pe- Mirroraa.s. $ 4. 
kiinice, And itt anokhet place Wiitiing aþoft our verp Chapter, hv ſaith, 
Le point de mitter gents rettes de felony, que ſe ne yoillemt mitter in pailsy a 
| Aa 2 penance 
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ace, eſt cy diſuſe:que ben les te ſans ayer regard as conditions des per- 

as, &c, This Authoz, as hath been ſaid, wziteth of the ancient Law long be 

foze this Act, as he himſelf teſtifieth inthe beginningof his Bok. Ve cal 

leth this puniſhment of Paine fort & dure (the penance) becauſe it is the grea- 

teſt and moſt ſevere penance and pan of all other, and ſo it is commonly cal- 
led-in onr 3Boks, | 


CAP, XIIT. 


T le Roy defende, quenul ne raviſe ne preigne a force 

damaſclle deins age, ne per {on gree, ne ſans ſon gree, ne 
dame ne damaſclle Te age, nauter feme mauger le ſoen. 
Er fiul le face, a le ſuit celuy que ſuera deins les 4o jours, 
le Roy luy fra common droiture, Et-finul commence 1a 
{uit deins a 40 jours, le Roy ſuera, & ceux queux il troyera 
culpables, ils averonr la priſonment de 1j. ans, &-puis ſer- 
ront rentes a Ia volunt le Roy, & fils neient dont eftre 
rentes, ſoient 24 per plus longe priſonment, ſolonque 
ceo que le treſpafle demande. 


Foz the better underſtanding of this andother Statutes concerning rapes, 
it is firſt to be ſeen, what this wozd | rape] doth ſignifie, and ſecondly, what ofs 
fence rape was at the Common Law befoze this Statute. i; 

This is well deſcribed by the Mirror, Rape ſolonque le volune del eftatute 
eſt priſe pur un proper mote done pur cheſcun afforcement de fem, de quel le condi 
tion que el ſoit : Wut better in another place, Rape is, when a man hath cary 
nal knowledge of a woman by fozce, and againff her will ; and, as the Mirror 
ſaith, it is a pzoper-Wozd ; and rapere to raviſh legally ſignifieth as much, as 
carnaliter cognoſcere,and cannot be expzeſſed in legal pzoceding by other wozds, 
as elſewhere hath been ſaid, | 

The offence ts called Raptus, and the offender Raptor, This offence was fe- 
lony at the Common Law, bat had a puniſhment under ſuch a condition as ng 
other felony had the like, that J have read of; foz firſt, Divers of our ancient 
Authozs that wzote befoze our Statute, agregthat of old time Rape was Fe: 
lony, fo2 which the offender was to ſuffer death, but befoze this Ad the offence 
was made leſſer, and the puniſhment changed, viz, from death, to the loſſe of 
the members whereby he offended, viz. his eyes, Propcer aſpeRtum decoris, quis 
bus virginem concupivits Armirtit etiam teſticulos, qui calorem tupri induxerunt; 
Do as it was no felony at the making of this Ac: And in thoſe dayes it 
the offender in the appeal bzonght by her that was raviſhed, had been con! 
demned by the Country, without any redemption he ſhould loſe his eyes and 
his pzivy members, unleCe ſhe that was raviſhed befoze judgement demanded 
him foz her hugband; fo2 that was onely in the will of the woman and not 
of the man ; fo2 if (ſay they) it ſhould have been in the will of the manz 
this inconvenience might have followed, that a Ribaud, oz a Raſcal Slave 
might xaviſh a Noble-woman, and by occafion,of one ſhameſul pollution, 
perpetually to defile her, and to the diſhonour of her houſe to take her 


to wife. } 
Btu 


may” WR" a 
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But admitthat the raviſher had ben a Nobleman, andthe woman raviſhed 
baſe and ignob le, it might be thought that the like inconvenience might follow, 
if in that caſe the woman thouldhave the election. Reſponho ; quod five yir no- 
; bilis, five ignobilis fic, yoluntas ſemper eric forming, & eleRtio ; quia quod eſt in 

fretnins volugcarium, in yiro ecit neceflarium, ur membra ſua redimat ex neceſſitate : 

cum igicur mulier habeat eleRionem, & ſpreto judicio perit eum in virum, concedicur 

ci de gratia dotniini, regis ob favorem matrimonii, | 

. . And herewith agreeth the Mirrour ; that befoze the time of our King Edw; Mirr. cap.4. de 
the 1, the puniſhment was by caſtration and putting out of the eyes of the of- bomicide- 
fender,xc. but of ancient time at the Common Law it was death at the election : 
of the ſingle woman. raviſhed. « 

* And that alſo was the Law amongſt the Romans, foz Seneca ſaith, Rapra ra- Li.z- controver- 
ptoris aut mortem, aut indoraras nuprias opcet z Upon Which Law there aroſe this fiarum, contr* 5. 
Caſe, Una noRe quidam duas rapuit, altera mortem optat, altera nuprtias : there _ 
the caſe is largely and doubtfully diſputed, which in our Law would make but 
little queffion ; fo2 though the one foz the offence done toher might takehim to 
orb roo yet ſhall he ſuffer death accozding to the Law foz the offence done 
tot e other, G 
-- Now let us hear what the Law was herein befoze the Conqueſt, Qui yidu. Inter leges regis 
am per vim fupraric proprii capitis zſtimatione compenſato, nec mitiori conditi- anuy, 
one qui virgini vim inculerit, Qui per yiai pagani tiominis ancillam Rupraric, pa- 1** lege Aluredi 

pano fol” ſenos namerato, & 60 przterea ſol' mulRator : Servyus autem 6 ſeryulam __ 
lupraric, yirga virilis ei przcidicor z qui tenerz Ztatis virginem flupraric, eadem 

pe tenerur, qua is qui adultam compreflerie. 

- And if the Lv2d had raviſhed his niefoz bondwoman, ſhe might have haban 5** he 1. part of 
gppeal of Rape againſt her Lo2d, as at this day ſhe may. OT, I rranes 

' _Andthe puniſhment aboveſaid, viz.the loſſe of the ſaid members in ſuch ſozt, 3**®- ubi ſupra, 

as BraQon expzefſed the ſame,continued until the making of this Ac; the. pur © Ty 

paſy of which Act was once.again to change the puniſhment,and yet to make it 

leer; that is, fomake it puniſhable by fine and impziſonment at the Kings 

—_ the parſued not her remedy within fozty dayes, as by this Air ap- 

But it is not credible what ill ſucceſſe this Act, that mitigated the fozmer 
puniſhment had, foz many ill diſpoſed perſons taking upon this occaſion en- 

couragement to follow heat of luſt, did many ſhameleſe and ſhameſul rapes 
in barbarous and inhumane manner : As taking one example fo2 all, Warren 149.6 rx, i, 
de Henwicke raviſhed openly in the high way Marild the daughter of Syward de com. banc, Rot, 
Warcon, and after he came and deſired to have her to his wife, which was gran- 4- Lane. 
ted by the Juſtices, and was affianced to her in open Court, 

This crying fin daily increaling, our noble King, ten years after this Ac; W.z. :3 E.1.c.34- 
made rape by authozity of Parliament felony, as by the Statute in that caſe 
p2ot1ded, appeareth. 

Now this that hath been ſaid-doth agree with our Books; and therefoze it is 
benediRa expoſicio, When our ancient Authozs, and our year baks, together 
with conſtant experience doe agree : Fo2 if rape had not been made felony by 
the Statute of W.z. but had been felony when that Ac was made, then ſhould 
the Court of the L&t have enquired of it, as of a felony by the Common Law; a Ca | 
but ſceing it was made felony by that Statute, it hath been often adjudged, that 15,5 14.5 
the3.&t cannot inquire thereof : foz albeit it was once felony, yet the nature of : R.;.1. 6 H.7.4. 
the offence being changed, as is aboveſc.id, to be no felony, when another Ac 1 H.7.22. Dier 
made it felony again, yet could not-the Let enquire thereof, as of a felony, 3 £1-203- 
turing 

l ill be ſaid of Rape in the Treatiſe of the Pleas of the Crown, 'and 
when we come to the ſaid Statute of W, 2. cap, 44 y : 


18 E.z, Stat, de 


Regiſt. fo, 97. 


22 E.4,52. , 


T7 Ne preigne a force.] The taking away by tozce of a pet = pas 
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whatſoever againlk her will, albeit there be no rape, ec. is generally pzohibitey 
by this Act, upon the penalty herein erpzeſſed. Eq 


EC Deins age.} Yere it ſhall be taken fo2 her age of conſent, that is 
x 2+ years old, foz that is her age of conſent to marriage ; and the taking her 
away within that age, whether the conſent o2 no, is p2ohibited by this Aa, 
UWheteof, notwithſtanding all the aboveſaid Statutes, god uſe may be mabe, 
becauſe it is general, andnot bound with ſ@ many fetters as ſoms of them be, 
Se moze hereof in the Third part of the Inſticuces, Cap, Rape, 


4 a. FY m 
————Q _—_—_—_—————— = 4 — O—— 


CAP. XI7TS. 
Urlage,Urlogarus, Þz pur ceo que home ad uſc en aſcun pais de urlager 
urlagaria, Exlegs- J_ les genres appeales de commandemenr, force, aide, ou de 


iras, Vid, L . . 
intrleges $8, TeCeiprment, deins meſme la terme, que home doit uclager 


Cone en: celuy que eft appelle.de fair: Purview ct & commaunde 


. a.Apple. per le Roy, que null ne ſoit urlage pur appcale de commagy 
dement, _ aide, ou de en, jelque a taunt que 

un melne ley. lappellee del fait ſoit attainr, iſſint que un meſme ley ſoit de 
* ceo per tour la terre, mes celuy que voit appeller, ne-leſſi 
pas pur ceo de atracher ſon appell, al procheine countie ver 

' ceux; auxibjen come vers les appellecs du fait: Mes lexigent 
de eux demurge tanque les appellees de fair ſoient atraints 
per utlagary, ou auterment. 


3. Part of the Vere are acceCaries divided into fwo parts, viz, to accefarles befuze thi 

Inſt. cap. Princi- fad, and to accefſaries aſter the fac, | 

pal & Acc. Again, acceCaries befoze the fact are divided info tha b2anches ; De co 
manderremty force, & aide ; accefſaries after the fac is onely by recitement. 


T Commandement.] przceywum, Uner this is anderfiod al 
thoſe that incite, pzocure, ſet on, oz Tirrg up any other to doe the ſac, and are 
not pzeſent when the fac is done. f 


C Force.) Foria is a wozd of art,and pzoperly lignifieth the furnithing 
of a Wweaponof ſozce to doe the fac, and by ſozce whereof the fad is'commattsd 
$ra8.l..f0.1z9. and he that ſurnilheth it 1s not pzelent when the fac is done : Foz thoſe tw 
Beirt.li.5, b. wozds, preceprum) & fortia, hear what BraQon ſaith, Ubi G@um nullum, thi 
Mirr.ca.z. $23. forria nulla, nec przceprum nocere debet, Any again, Vulaus, fortia, & prate- 
40 25. generant unicuto faftum z non eflet vulnus forts, fi fon adtuilſer fortis ; tht 
vyulnus, nec forcia, nifi pr pracefiifler : andſurnetimes in a large ſenſe- 
taken foz any that is ac befoze the fad. 
Fleta li.1.c, 24; Er poteſt quis corporaliter occidi, fats, & lingus, 


q Aide.]  Auziltum, Unver this wo:db fs compzehented a perſons 
counſelling, abetting, plotting, afenting, conſenting, and enconraging to we 
the ac, and are not pzeſent when the a is done ; fo2 if the party commanding, 
furniſhing with weapon, oz aiding, be-pzeſent when the ac is done, then is he 


© Re- 


| 
| 
| 


nk 
ve 
if, 
he 


es 
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. © Re eltment, ] This is underſtood after the fa done, that is, per, ubi ſupra; 
when one kyowing the felony doth receive the felon, and not onely conceal his 
offence, but;favour and atd him, that he be not known. 

. Jn the P2zeamble the miſchief is recited, that befoze this Ac in ſome Coun- 

tries it had 'been uſed to outlaw acceNaries within the ſame time, that the pzin- 

cipal was outlawed. Yere it is tobe underſtood, that in thoſe days moſt Ap- 

peals of death, #c. were ſued by Will in the County befoze the Cozoner, in 

which 1Bill of Appeal the Appellant doth make a diſtinction betwen the pzin- 

capal and the acceſſary, And therefoze this Ac is intended of Appeals com- 

menced by Bill, foz in the Appeal by D2iginal Writ, both pzincipals and ac- 43 E.3.17,18,34; 
ceſaries are generally charged alike, without any diſtinction, who be p2inci- The difference 
pals, and who be acceſſarice, until the Plaintife maketh his count, and therein Þ*rween an Ap- 
he muſt diſtinguiſh them : But if the Defendants in ſuch an Appeal, where =_ Bill and 
ſome be p2zincipals,and ſome acceſſaries,make default, the Appellant befoze the YH Bs 
Erigent ought to declare, to the end it may be known who be pzincipals, and "Su 
who be acccſſaries, and to take the Erigent onely againft the pzincipals, and Declare before 
continue the plea againft the accefſaries until the pzincipals be attainted ; fo2 *"Y appearance. 
if the Plaintife ſhould p2zay an Erigent againft them all, he is concluded after- | 
ward fo charge any of them as acceſſaries. 

- This A was made jn affirmance ofthe Common Law, and it doth not hold 

onely in Appeals at the ſuit ofthe party, but in indictments alſo at the ſuit of 
the King ; foz it is an ancient and fundamental Parime of the Common Law, 
Juri non eſt conſonum, quod aliquis acceſloriusin curia Regis convincatur, antequam Regul; 
aliquis de facto fuer* attinAus: Pet 1f the acceſſary will, he may pzay Pzoces —l 
againſt the Enqueſt befoze the pzincipal be attainted, foz quiliber poteſt renun- 
care juri pro ſe introducto, - 


.. ©. Jeſque lappellee del fair ſoit atraint.) zethe pzincipal wage 84.3. judgm.135: 
batfail, and is ſlain in the field, yet he 1s not attainted,but the Judgement muſt z part of the In- 
be, that he was vanquiſhed in the fteld, Ideo confideratum, quod ſuſ* per coll*,&c. ir, Hic cap. 146 
Ind: this was agreed by the Juſtices, foz otherwiſe in this cafe the Lozy 3 
ſhould have no eſcheat, noz any Dutlawzy could be ſued by the Appellant 
againft the acceſſary. | 

Dur Act ſpeaketh Appellee in the ſingular number; yet in an Appeal bzought | 

againſt two as pzincipals, and againſt another as acceCary to them, in this 492£35- 7 H.4. 
caſe both of them muſt be attainted befoze the acceſſary be outlawed; and if one 3* *<2=99- 
of the pzincipals be found not guilty, the acceſſary is diſcharged, foz the plain- 
tife made him acceſſary to two, and therefoze he cannot be found acceſary to 
one. But where there be divers pincipals, the Appellant may have hig ap- Li.4.fo 47. Waics 
peal againſt any one of them, and make the Acceſſary acceſſary to him onelp, 2 * 10-4445 
if he will, fo2 the felony is ſeveral, but the Appellant cannot have ſeveral ap- V** 
wy of one death, | 

n ca'e of poiſoning, albeit the delinquent be not p2zeſent when the poiſon 

gancoided, yet is he pzincipal, and ſo the pzincipal and acceſſary wy be both Go I 

* It is fo be obſerved, that in the higheſt offence, and loweſt injury, there are 
a accefſaries,but all be p2incipals ; as in treaſon, petit larceny,and treſpaſe. 

'And in one caſe of felony all be pzincipals as well befoze as after, though 
they be abſent at the doing of the felony ; bat that is ſpecially p26vided by the 


Statute of 3 H.q.cay.2, of taking of women againſt their wils, xc. 3 Hz. cap.s. 


3 E.3,27. 5 bb. 

. . afl.g.13. a0 14. 
oy Solt attain. ] | That is, have Judgement in caſe of felony foz the 2 8-3.c000.266, 
lony; foz if the pzincipal be convict by verdic, and pzayethhis Clergy ; op 7 4-15.36. 
the pzincipal upon his arraignment confeſſe the felony, and befoze judge», ** _—_ ——_ 

ment obtain a pardon, the acceſfary is thereby diſcharged; becauſe the pzin- TE | 


; | H.7. 
tipal was. never attainted, as our Statute ſpeaketh ; Andſo it is if the p2tt- 4 E.G, —_ " 


cipal Br.1 $4. 
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Lib. f0.43,44 £ipal die befoze mee upon his arraignment ffand mute. And theſe cas 


Eyres caſe, & 
Bibithes caſe. 


2 R.3. f0.31,22, 


os H.4-47. 
9 H.7.19-b. 


40 affp.t. 7 H.4. 
4.2.L1.9. 
fo.19. Seig. Zan- 


30. 9 


chars caſe, 


9 H.7.19. 
coE.3.15,16, 


Raſt,pl.q 2,474 8, 


Cap, Itin, Ver. 


Mag. Char.1s5. 


27 E.1. cap. 3+ 


23 H.6, cap.10, 


F. com.67, 


ſes have b&n acco2ding to this declatozy An well reſolved, wherein thers had 
ben great variety of opinions. 

If the p2incipal be erroniouſly attainted, yet this erronions aftainder ig 
within this Ac, fo2 the accefary ſhall not take advantage of the erroz, but the 
p2tnci ely. 

Ando e, that the attainder of the pzincipal muſt be in the ſame ſuit where 
the accefſary is alſo fo be put fo anſwer ; and therefoze if the p2tncipal be at- 
tainted of murder at the Kings ſuit, and after the wife bzing an appeal againſt 
the p2incipal and acceſſary, the paincipal plead the fozmer attainder, the acceſs 
ſary ſhall not de put to anſwer, and yet the pzincipal is attainted, 

The experience and courſe at this day is, and warranted by god authozity 
and reaſon, that if the pzincipal plead not guilty, the acceCary ſhill plead not 
guilty alſo, and may be tried by one Inqueſt ; but the charge of the Jury is, 
that if they find the p2incipal not guilty, they ſhall finde the acceſary not guil, 
ty alſo ; and this is foz adbancement of Juſtice ; foz if there were no pzocurers 
befoze, noz any receivers after, there would be fewer pzincipals. 

Wut if the pzincipal plead not directly fo the felony a plea to bar the plains 
tife, as auterfoits attaint, 02 unques accouple, 02 the like ; there the acceſſary 
ſhall not plead until that plea be determined : And ſo if the p2incipal plead x 
plea to the Writ, the acceCary ſhall not be dziven to anſwer until the plea be 
determined. 

Foz this wozd [ Attaint] and of Attainders in De@d and in Law, ſes the firft 
part of the Inſticutes, ſeRt.747. 


T Iflint que un meſme ley ſoit de ceo per rout la terre.) 


This is the honour of the Law, when all the Courts of Juſtice thzough the 
whole Land, in all caſes pzonounce the Law canquam uno ore, which this 
banch doth aim at in this particular caſe, and ought to be obſerved in «1! other 
cafes ; Lex uno ore omnes alloquitur, 


C Dattacher ſon appeal al procheine Countie.} That is, t 
commence his appeal befoze the Cozoner at the next County. | 


q Lexigent de eux demurge, &c.] &9s much hath bien ſaid w 
may ſerve fo2 the erpoſitton of this Ad,the reſidue ſhall be handled in the Tre 
tiſe of the Pleas ofthe Crown, © the third part of the Inſti, ubi ſupra. 


— 


CAP. X/. 


T pur ceo que Viſcounts, & auters, queux ount priſe 

; & retenus cen priſon gents rettes de felonie [8&] meint 
foits ount lefle per replevin les gents, queux ne ſont my 
repleviſables, & ont detenus en priſon ceux queux ſont 
repleviſables, per encheſon de gaign'des uns, & de grever 
les auters, & pur ceo que avant ces heures ne' fuir my 
determine [.certainment]queux gentes fuifſent repleviſabls, 
& queux non, forſpris ceux queux fuiſfent prifes pur mon 


de home, ou per commandement le Roy, oude les Juſt 
ces, 
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ces, ou pur la foreſt: Purview eſt, & per le Roy com- 
mande, que les priſoners quenx ſont avant utlages, & ceux 
queux eyent forjure la terre, provours, & ceux queux ſont 
priſes ove mainer, & ceux queux ount debruſe {a priſon le 
Roy, larons apertment eſcries & notories,. & ceux que 
ſont appelles des provours tanque come les provours ſont. 
en vie (fils ne ſoient de bone fame) & ceux queux ſont 
priſes pur arſon feloniouſment fair, ou pur faux money, 
ou fauxer le Scale le Roy, ou excommenge priſe per pricr” 
Leveſque, ou pur appiert malyeiſt, ou pur Treaſon que 
touche le Roy meſme, ne ſoient en nul maner repleviſa- 
bles per le common briefe, ne ſans briefe: Mes ceux 
queux ſont endites de Larceny per enqueſts des Viſconts, 
ou des bailifes priſes de lour offices, ou pur legier ſuſpe- 
ion, ou pur petit Larceny, que namount ouſter le a 
de xij. deniers, fils ne ſoient rettes dauter Larceny devanc 
cel heure, ou rettes de receiptment des larons, ou des fe- 
lons, ou de commaundement, ou de la force, ou del aide 
de le felony fait, ou rettes dauter treſpaſſe, pur lequel un ne 
doit wm vie ne member, & home appell de provour 
puis la mort le provour, fil ne ſoit apert laron eſcrie, ſoit 
deſormes leſle per ſuffiſant plevin, devant le Vicont, dont 
le Vicont voile reſpondre, & ceo ſans rien doner de lour 
biens pur la plevin. Et f1 le Vicont ou auter lefſent per 
pleyin ul', que ne ſoit repleviſable, f1 ceo ſoir Vicount, 
Conſtable, ou auter bailife de fee que eit gard de priſons, 
& de ceo ſoit attaint, perdr* le fee & baillic a touts jours. 
Er fi ſoit South-vicount, Conſtable, ou Bailife, ou celuy que 
ad tiel fee pur garder les priſons, & ait ceo fait ſans la vo- 
lunt ſon ſcignior, ou auter bailife que ne ſoit de fee, eit len- 
priſonmentde 3. ans, & ſoit rent a le volunt le Roy, Ec fi 
ul dereigne les priſoners repleviſables, puis que le priſo- 
ner eit offre Caffanc ſuerty, il ſerra en le greve mercy le 
Roy. Er fil prent loure pur luy deliverer, il rendra le double 
au priſoner, & enſement ſerra en le greve mercy le Roy. 
De Finibus levatis. 27 E.1. cap.13. 


© Viſcounts & autres.] That is to ſay, Sheriffs and Gaolers 
that have cuſtody of gaols, ſo as this Ac extends not to any of the Kings 
that they 

being 


Juſtices, oz Judges of any ſuperiour Courts of Juffice ; firft, foz 
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being ſuperiours are not compehended in the general Wo2ds, as often have 
been obſerved. 2. Queux ount -priſes ou reteynus priſoners, Which Judges dee 
not. 3- Becauſe in thoſe days pziſoners were commonly bailed by the Kings 
Writ De homine repleg', and then alſo by the Writ De odio & atia, both which 
were directed to the Dheriff, | 

And here it is pzoved,that it is an offence as well to bail a man not bailable, 
as to deny a man bail that ought to be bailed ; and the reaſon 1s yeelded where, 
foe the Sheriffs and others did ſo offend, becauſe they would gain of the one, 
and grieve the other, viz. either foz avarice, oz foz malice. 


q Gents rets de felony.) Jn thoſe days felony compzehended in 
it as well Treaſon (as in this Chapter it appeareth) as homicide, rape, o2 bur, 
glary, robbery, arſons, and all larcenies and thefts ; foz the wozd and ſignifi 
cation, ſ& the firft part of the Inſtitutes, ſe&.745. 


« Avant ces heures ne fuit determine, &c:] Here is another 
miſchtef recited, That it was nof certainly determined, what people were 
repleviſable, and what not, within the general wozds of the Writ De homine 
repleg*, viz, Pro aliquo allo retto, quare ſecundum conſuetudinem Regni non ſunt 
replegiabiles, 


T Etqueux homes fuer' repleviſables.] This wozd [replevi 
ſable} p2oveth, that this Act intendeth what perſons were to be replevied by 
the common Writ De homine replegiando, which was direced to the Sheriff 
under whoſe cuffody the P2iſoners are, and of whom this Ac ſpeaketh, and ſo 
it appeareth by the Regiſter : And replevy, oz plevy is applied to the Sheriff 
fo take pledges, and batil to the higheſf Courts of Recozd. And the Writ De 
manucaptione directed to the Sheriff is grounded upon this Ac, in whichWrit 
not onely replegiar' but manucapere alſo 1s uſed, 


T Forſpris ceux queux fuer' priſes pur mort de home.) 


Vere our Act firfſt ſetteth down what perſons were not bailable fo2 certain 
offences by the common Writ De homine repleg”, and they be in number four, 
But by the ancient Law of the Land in all caſes of felony, if the party accuſed 
could find ſufficient ſureties, he was not to be committed to p2iſon, Quia car- 
cer eſt mala manſio ; but afterwards it was pzovided by Partiament that in caſe 
of homicide the offender was not bailable, foz ſo Glanyil ſaith, In omnibus au- 
tem placitis de felonia ſoler accuſatus per plegios dimitti, przterquam in placito de 
homucidio, ubi ad terrorem altter ſtatutum eſt, 


| © Pur mort de home.) The veath of man is ſo odious in Lat, 
that (as is aboveſaid) by the common Writ De homine repleg', neither pzinci- 
pal noz acceſſary was replevtiſable, 


T Per maundement le Roy.) per preceptum Regis, 

I+ * The King being a body politique cannot command but by matter of Re- 
co2d, fo2 Rex precipic, & Lex precipit are all one, foz the King muſt command 
by matter of Recozd-accozding tothe Law. 

2+ > When any judicial Ac is by any Ad of Parliament referred fothe 
King,it is underffod to be done in ſome Cort of Juſtice accozding tothe Law. 
And the opinion of Gaſcoign chief Juſtice is notable in this point, that the 
King hath committed all his power judicial fo divers Courts, ſome in one 
Court, ſome in another, xc. And becauſe ſome Courts, as the Kings Bench, 
are Coram Rege, and ſome Coram Juſticarns, therefoze the Ac ſaith, Per maunde- 
ment le Roy, and the nert wo2ds be, Ou de of your 

Huſfley Chief Jultice repozted,that Dir John Markham ſaid to King E. r, that 
the King could not arreſt any man fo2 ſuſpition of Treaſon o2 Felony, as = 
g 
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of his Subjects might, becauſe if the King did w2ong, the parfy could nof.have Paſch.18 E.z. 
his Action : If. the King command me to arrelf a man, andaccozdingly I doe S cram fe 
arreſt him, he ſhall have his Action of falſe impziſonment againſt me, albeit he 57733: 902 
was in the Kings pzeſence; reſolved by the whole Court in 16 H,s, which au- 5;;me. 1514.6. 
thozity might be a good warrant foz Markham to deliver his ſaid opinion n Menard 
to E. 4. | aits 1$2. Stam, 

The wo2ds of the Statute of x R. 2.cap.12. are, Si non que il ſoit per bricfe ou DIES 
auter maundement le Roy ; And it was reſolved by all the Judges of England, g ici; þ. 
that the king cannot doe it by any commandement,but by Writ, 02 by W2der, 16 Eliz.275. 

o2 Rule of ſome of his Courts of Juffice, where the cauſe dependeth, accozding = - &13 
to Law, - 297. 

Dominus Rex de aliquo contempru fibt 1llato, alium judicein in regno, quam ia 2 —_ Nott+ 
curia ſua, habere non debet, Vide Marleb.cap., S—_ = 

And Forreſcue ſpeaking to the Pzince to inffruc him againſt he ſhould be .,,.. 

King, ſaith, Melius enim per alios, quam per teipſum judicia reddes, quo, propri» Forreſe, cap.8, 
ore nullus Regum Angliz uſus eft, & tanſen ſua ſunt ommia judicia Regni, licet per 

alios ipſa reddantur, ficur 8. judicium olim ſententias Joſaphar aflcruit eſſe ju- 

dicia Det, 

AndBraRon ſaith, Nihil aliud poteſt Rex,&c, quam quod de jure poteſt. 

0 as, maundement le Roy is as much as to ſay (as ſome affirm) AS by the tMag.Chur. c.29. 
Kings Court of Juſtice; * foz all matter of judicature, and pzocedings in 5 E-3.c.9. 28 6.3: 
Law are diſtributed to the Courts of Juſtice, and the King doth judge by his £2-3-38 E.3- wn 
Juſtices, 8 H.4. fol.1 9. & 24 H.8. cap.12, and regularly no man ought to be "4% Fl 3: 
attached by his body, but either by Pzoces of Law, that is (as hath been ſaid) by $,. Mag, Chirca 
the Kings Writs, 02 by indictment, oz by lawful warrant, as by many Ads c2.2g. vecb. per 
of Parliamen is manifeſfly enacedand declare, which are but erpoſitions of legem terra. 
Magna Chartaz and all Statutes made contrary to Magna Chara, which is ha _ tre 
Lex terrz, from the making thereof until 42 E. 3. are declared and enaced to be 4a prey , 
void, and therefoz2s if this Ac of W.1. concerning. the ertrajudicial comman- 
dement of the King be againſt Magna Charra, it is void, and all reſolutions of 
Judges concerning the commandement of the King are to be underſt@d of 
judicial pzoceding, ' | | 


T Oudeles ] uſtices.] Upon any cauſe, whereof they are Judges, Brieron fol.73. 
appearing to them, by TO 
T Ou pur la Foreſt.) And all theſe four are particularly ercepted * E-3- cap 9. 

out of the Common Writ De homine replegiando,that the Sheriff in his Coun- 
ty Court, which is not a Court of Reco2d, ſhall not replevy any of theſe four 
that are committed ; Foz example, though the party be committed by the per- 
ſonal commandement of the King, albeit the commitment be unlawful, yet the 
Sheriff ſhall not deal therein by the UUrit De homine replegiando, but the ſupe- 
riour Courts at Weſtm, upon a Habeas corpus,&c, ſhall doe Jaffice to the party 
in all thoſe four cauſes ; ©o as Stamford, being welt conſidered, impugneth not 
in any ſozt this opinion, foz his opinion ertendethonly'to' the Cotinfy Court 
upon the Writ De homine replegiando, and not fo the ſaperiour Cotirts. 

_ But fince we had wzitten thus much, and paſſed over ; ſe the Periciqn of 
Right, Anno 3 Caroli Regis, reſolved by the King,the L ozds Spiritual and Zem- 
pozal, and the Commons in full Partiament. a 

Now this Act doth pzovive, that theſe Pziſoners hereafter following ſhall 
not be repleviſable neither by the Common Writ (that is, the Writ De homi- 
ne repleg', noz Ex officio (without Writ) by the Sheriff o2 other Gaoler, any 

ey be x 3, in number, and all theſe x 3, are excepted out of the ſaid common 
Writ by the ſaid general wozds, viz. Vel pro aliquo alig xccto; quare ſecundum 
conſuetudinem Regni non ſunt replegiabiles, | 


T 1. Perſons utlages.] Perſons outlawed are attaintcd ih Law, and Br:8, 3. £54: 
Þ5 b 2 therefoze 


188 Wefins, primer. Cap. 1x. 
j . therefoze aro not repleviſable a2 to be bailed: foz if a man be arraigned of hos 
oP} I” every aud plead not guilty, and is found guilty, and ſoz difficulty of Clergy 
Fine blo3- is | it was reſolved by the Juſtices, that he was not bailable, foz the 
 intendment ofthe Lawin bails is, Quodſtar indifferenter, whether he be guilty 
02 80; but when he is convict by verdict oz confeſſion, then he mult be deEmedin 
Law tobe _ of the felony, and therefoze not bailable at all, a fortiori, when 
—_ with th Benin Nec fun illi qui culpatiles invenuncur, per plce 

121.b. And here agr , unt 1119q _ 
eee ; Nee end, &c. And yet if the party upon the Cap. uclag' plead mulnomer, gz 

9 H.6.ſ0.:. gjtedge erroz,ec- he may be bailed. 


paliliawnigh T3 
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& 72. b. 
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11 H.7.1. 


6 Inter leges E- 


thelſtani. 


JY 2. Queux cient for jure.) They be alſo attainted upon their own 


- confeſſion, and therefoze not bailable at all by Law, 


. Provours.) The reaſon wherefoze Þ;ovours oz App2ovours be 
not bailable is, foz Pzovours doe firſt confeſſe the felony to be done by them- 
ſelves, and therefoze they are not batlable, becauſe it appeareth that they by 
gailty of the fac. 


T 4. Ceux queux ſont priſes ove le mainer.] Fa; in this 
caſe Non ſtat indifferenter, as hath been ſaid, whether he be guilty 62 noe, being 
taken with the mainer, that is, with the thing , as it were in his hand, 
anctently called handhabbend ; the like is anciently called backberend, as a 
bundle oz fardle at his back, which Bratton uſeth foz manifeft theft, furrum ma- 
nifeſtum, and ſo doth Britton, 


7 5. Ceux queux: ent debruſe 1a Priſon le Roy.) 
Pere be two offences : x. Vis bzeaking of the Pziſon;; foz it is pzeſumed,that 
he that is innocent will never bzeak Pziſon : And 2+ his flying, Quia faterur 
facigus, qui judiclum fugi, 

T 6. Larons apertment eſcries & notories.) Felons openty 
known and notozious are not bailable. 


T 7. Ceuxquevx ſont appelles des Provours tanque come 


les Provours ſont en vie (fi1z ne ſojent de bone fame.)] 
The appeal of the Appzover is fozciblo againſt the Appellee, becauſe the ap- 
p:over confeſſeth himſelf guilty of the ſame felony, [and therefoze it ſerveth in 
nature of an indictment agaivlt the Appelice, fo long as the Appzover 1tveth, 
unleCſe the Appelle he of gay fame, But yet. the general wozds doe re: 
ceive qualification, foz albeit the P2over be alive, yet if the A waive 
bs. Appeal, the Appell& ſhall be bailed, if no other A be againft 


> 8. Ceuxqueux ſoar priſes pur arſon feloniouſment fair, 
Burning of houſes, xc. was felony by the Common Law, as it appeareth by 
this Act, and by our auciont Authozs, viz. Glanvil, the Mirror,BraQon,Brixcon ; 
and Flera ſaith, Si quis dex alienas nequiter 8. ob inimiciciam vel pred cauſa tem 
pore pacis combuſſerit, & inde convidtus furric, &c.! capitali deber ſententia puniri. 
And this ſ@meth to be the Law befozy the Conqueſt: * Incendiariis capitis px- 
na eſto, And again, * quidem tetorum excifiones. & incendia, apertz com- 
pang manifeſitz, dominorſiaque prodicores: ſcetera ſunt jure humano 
lncxpiabilia, 7 


T 9. Ou pur faux money,)] his how 
ral appears fo be Treaſon by the 
Common Law. Glanyil lib,r4.cap.7. BraRon lib, 3 fo. 118, Brinon £01.16, Flcts 


bInt' legesCanuti, Lib, 1, cap. 22, Mirror cap. 6, 


Praceres 
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Przterea autem ſtatuimus, ut nnus per omnem ditionem noſtram atque idem fit Tnt leges Echel- 

nummus, eumgue nemo extra oppidum cudito, atqui fi monerariorum quiſque num- . 

mos corruperit, ci manus ſcelere violata przciditor, ©@ the third the In- 

Qicures, in the expoſition upon the Dtatnte of 25 E. 3.c.1,0f b 


T 10. Ou fauxer le ſeale le Roy.) This was alſo Treaſon by the 
Common Law, as it appeareth by the ſaid-ancient Antho2s. 
And both theſe were declared to be high reaſon at the Common Law, by 
the Statute of 25 E.3. cap.r. ©& moze hereof in the third part of the Inſtic, 
ubi ſupra. 


T 11. Ou cxcommenyge priſe per prier del Evelque.] That 
is, he that is certified into the Cyancery by the Biſhop to be excommunicated, 
and after is taken by fozce of the Kings Wit of Excommunicato capiendo, 
(which is ſo called of wozds in the Writ called a Significavir) is not bailable, | 
fo2 in ancient time men were ercommunicated but foz herefies, propter lepram pra&.li.g. fo.408, 
animz, 02 other hainous cauſes of Eccleflaſtical conuſans, and not foz ſmall 02 40g. Flealib6, 
pety cauſes ; and therefoze in thofe caſes the party was not bailable by the She- ©2p.44- Reeilh 
riff 02 Gaoler without the Kings Writ : but if the party offered ſufficient 7; 57.03% 
caution De parendo mandaris Ecclefiz in forma juris, then ſhould the party have; ,. .,,... ; 
the Kings Writ to the Biſhop fo accept his caution, and to cauſe him fobe de- 
livered, Andif the Biſhop will not ſend to the Sheriff to deliver him, then 
ſhall he have a Writ out of the Chancery to the Sheriff foz his delivery : Dz 
if he be excommunicated foz a tempozal cauſe, oz foz a matter whereof the Ec 
cleſitaſtical Court hath no conuſans, he ſhall be delivered by the Kings Writ 
without any ſatisfaction, 


T 12, Ou pur apert malveiſt.} @) fo; open o2 maniſelt offences. 
Foz, as hath ben ſaid, Bail is quando Rar indifferenter, and not when the of- 
fence is open and manitfeſk, 


7 13. Ou pur treaſon que touche le roy.} grinzon, who wiote Bric.fo.73 
after this Statute, ſaith, Queuz ſont repleviſables, & queux non, avon dit in nons 
Statutes. Er ouſter cco ne ſont my repleviſables endites ou appeales de compafſement 
de noftre mort, ficome deſuis eſt dit, 'ne ceux que ſont priſes per judgement de nous 

ultices, &c. | ; 
| J Foz by the Common Law a man accuſed o2 indicted of high Treaſon, o2 of 
any felony whatſaever, was bailable upon god ſarety ; foz at the Common 
Law the Gaol was his pledge oz ſurety that could find none; And this appea- 
reth by Glanvil, who ſaith, Ts qui accufarur, ut predizimus per plegtos falyos & 
ſecuros ſolet attachiart, aut fi plegios non habuerit, incarcerem decrudi ; ſo as a man 
by the Common Law was bailable fo2 any offence, until he were conviced : 
And this ſcemeth to be the old Law of the Land befoze the Conqueft, viz, In- Tor. leges Echel- 
genuus quiſque fidejuſſores, qui enim (k quandoin crimen yocerur) jus ſuum cuique dred. regis. 
tnibuere quam paratifſimum fore preſtent, fidifſimos adhibeto,” 


T Neſoient in nul manner repleviſables per le common 


briefe, ne ſauns briefe.} That is, the Sheritf ſhall not reptevyithi 
by the common Writ De homie legjands, noz without Wt, that is, Ex 
officio : But all oz any of theſe may be iled in the Kings Bench, 4c- 


- © Mes a ſont endites de larcenie;] Latocinium, 1ar- 
cinium, 1, furtum, : and this Ac divideth larceny info two kinds ; @, 
Grandand Petit : Grand larceny is whentye thing ſfoln is above the value 
of r1j. d. ouſter le yalue de xij.d, ag otr Act ſpeaketh : And petit larceny is when 
it is of the value of rij. d. 02 under. And the things ftoln are to be reaſonably 
balued, foz the qunce of ſilver at the mating of this Ac was at the valne of 
rr;Þ. 


Glanv.li.14. cx,x, 
& 3. 40all.p.z2. 
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Vide C410, & 26, 
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rr, d. and now it is of the value of v. s, and above. 

Eſt enim furtum de re magna, & re parya : pro minimo tamen latrocinio x 2, de- 
nariorums & infra nullus morte condemnetur, &c.-ex pluralitate ramen & cumulo 
modicorum delitorum poterit capitalis ſententia gcneran1 ; And this is gad Law 
at this day, and app2oved by many authozifies., 


Per Enqueſts des Viſcounts ou des bailiffes, &c.] g 
is, of Sheriffs in their Tourns, oz Lo2ds in their Leets, oz thoſe that have Jn- 
fangthief'and Dutfangthief,xc. 

Vere our Act ſetteth down ſeven kinds of offenders that may be bailed. 

x+ Perſons indicted of Larceny befoze the Sheriff,xc. yet this is ſo erpoun, 
ded by the Regiſter, that they be of god fame. 

2+ Jmpziſoned foz light ſuſpicion. Yere 1s added alſo, Dum tamen bonz 
fame ſunt, « 

3+ Foz petit larceny, which doth not amount above the value of rij.d.if they 
be not charged with other larceny. | 

4. Accuſed foz the receiving of thieves oz felons, 

5+ Dz of commandement, fozce, oz aid of the felony done. 

ng accuſed foz other treſpaſſe, foz which a man ought not to loſe life c; 
member. one 

7+ Dz the appellee of an app2over after the death of the appzover ; and ups 
on our Ac is the Urit De manucaptione grounded, Which maketh mention 
thereof. 

q Soit deſormes leſſe per ſuffiſant plevin deyant le 


Viſcount.) That is tobe underſfod where the indictment was taken bes 
foze the Dheriff in his Lourn, fo2 there he was Judge of the Cauſe, foz other 
Pziſoners could not he bail without Writ : and if the Sheriff having ſuffici- 
ent ſurety offered unto him, refuſes to bail him, he ſhould have a Writ De ma- 
nucaptione directed to the Sheriff to take pledges of him; And if the Watlitf 
of a Þundzed (which is intended of a Steward in a Leet) refuſed to take pled- 
ges of one indicted befoze him, the pziſoner ſhould have had a Writ De manuca- 
ptione to the Dheriff to take pledges of him; and all this appeareth by the Writ 
De manucaptione. But Ince this time (to ſpeak once foz all) this Writ of Ma- 
nucaptione 1s taken away by the Statute of 28 E. 3, 

The Dtatute of r & 2 Phil, & Mar, concerning bailment by Juffices of 
Peace, hath relation to our Ac, which hath made me the longer in erplaining 
hereof. And ſ& the Statute of 2 8 3 Phil. & Mar. concerning that matter. 


T Per ſufficient plevin dont le viſcount voille reſponder.) 
They which take pledges, ought to take ſufficient pledges, foz which they 
will anſwer. 


T Er ceo ſans riens doner.] Foz neither the Sheriff, no2 other 
of the Kings Dfficers could take any thing foz doing his office. Vide cap. 26. 


T Er fi le Viſcount ou auter leſſenc per plevin ul que ne 


ſoit pleviſable.” Ou auter, This is expounded by the wozds following. 

T Si ceoſoit Viſcount, Conſtable, ou auter bailife de fee 
que cit gard de priſoners.) ws as at this time there were @heriff 
wicks in fe, and Conffables and Bailtwicks in fe, which had the keping of 
p2iſons : Theſe being aftainted of letting to bail of any pziſoner not bailable, 
ſhould loſe the fe and bailtwick foz ever ; and upon office found, the King 
ſhould have the inheritance of the office in him to be grantable over, 


- © Er fi ſoit ſouth Viſcount, &c.] yere it appeareth, that tin 
| der-ſheriffs 


Cap-16. IWeftm. primer. 


ver-ſtheriffs are of greater antiquity, then ſome have ſarmiſed, 


Note, the ac of the Under-lheriff oz other Under-baily without the aſſent 
of his ſuperiour is no fozfeiture of the fee, oz bailiwick of his ſuperiour, though 


in many other caſes the ſuperiour ſhall anſwer foz his deputy. 


@ Ec ſil deteine les priſoners repleviſables puis que le 
em cit offre ſuffiſanc ſurerie, il ſerra en le greve mercy 


(s roy. ] Here it appeareth, that fo deny a man plevin that is pleviſable, 
and thereby to detain him in pziſon, is a great offence, and grievouſly to be 


puntſhed, 


© Er il priſt louer pur luy deliverer.] ans it the- #herie, 
£c- take any reward foz his deliverance, the party ſhall recover double the va- 


lue, and alſo he ſhall be in the great mercy of the King. Vide cap; 26; 


There be many Statutes made ſince our Ac, that doe pzohibit bail 02 majn- 
p2ile in very many caſes, and alloweth the ſame in many other, which tend 
not to the expoſition of our Ac, and doe belong to another Treatiſe, and there- 


foze we omit to ſpeak of them any farther in this place, 

o& the Statute of 1 E.4.cap.2. that upon all pzeſcntments and inditments 
taken befoze any Sheriff oz other in their Tourns, Lets, oz Law-days, they 
thall have no power to attach, arreſt, oz put in p2iſon any perſon ſo pzeſented 
02 indicted, but that the @heriff ſhall deliver all ſuch pzeſentments and indic- 
ments tothe Jufkices of Peace at their next Seſſions, 


CAP. XVTT. 


N droit de ceo que aſcun gents parnount, & prendre 
HE fount les avers des auters, & les chaſent hors del countic 
ou les avers fueront priſes: Purview eſt, que nul deſormes 
ne le face. Er fi ul le face, ſoit grevement rente ſolonque 
ceo que eſt contenue en les eftatates de Marleb. cap.4. faits 
en temps le roy H. pier le roy que ore eſt. Et per: meſme 
le maner ſoit fair de ceux, = parnont les ayers aitort, & 

ueux font diſtres en auter fee, plus grevement ſoicnt punics, 
: le maner de treſpas le demaund. Th 


This Statute confiſteth upon two bzanches : The firſt is a confirmation 
of the Statute of Marlebridge cap.4. and the ſecond bzanch is a confirmation 
of the Statute of Marlebridge, cap.2, & 15. where you may reade the erpoſition 
of them: Dnely theſe differences J obſerve between them, that Markbridge 
on, 4- ſpeaketh onely of Diſtroſſes, and our Act ſpeaketh of all manner of 
kakings. Marlebridge pzohibiteth Diſfreſſes generally; our Ad of beatts, and 
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39 H.6. 32. 
For this lee the 

Stat, of 26 E.x. 
intituled, Conzrg 


Vie & Clericss, 
Ver, Mag. Chatt; 


I 59, 160. 


Ver, N.B. f0.49. 


2 E.4. Cap.3, 


Vide Fler, lib.2, 
C.40. 3 all.28, 


goeth no farther. Marlebridge ſpeaketh of TDilkreſſes which be bath-taken ; Vide Cap Tin; 
our Ac which he hath taken, oz cauſed to be taken. Marlebridge capiI 5. erces Ver.Mag, Chart. 
pteth the King and his Piniffers, ec. which our Act dothnot, but yet by con- &. «55. 
Trucion of Law they are ercepted, becauſe the king might doe it by his P2e- 1;x.4.6. 


rogattve, 


This A Flera reciteth in this manner ; Proyiſum eſt quod nullus averia Flera ubi ſup; 


aliena 


192 Weſtm. primer. Cap. 17. 
aliena capiens per ſe, yel per ſuos notos yel ignotos extra com', in quo capta fuerint, 
fugare praſumat, &c 


———— " 


CAP, XVII. 


| > dradinge eft enſement, que fi ul deſormes preigne les 
avers des auters, & les face chaſe en chaſtell, ou en 
forceler, & illonques dedcins le cloſe du chaſtell, ou de 
forcelet les deteign' encounter gage & pledge, pur que les 
avers ſerront ſolempnement demandes per vilc', ou per au. 
ter bailife le Roy a la ſuirdel pl', le viic* ou le bailifepriſe 
ove luy poyar de ſon countie, ou de fa bail, & voile af: 
ſajer defaire de ceorepl' des avers a celuy que les aver priſe, 
ou a ſon ſcigniour, ou as auters des homes ſon ſeigniour 
quicunque queux ſont troves enle lieu, ou les avers fucront 
enchaſes. Et ft home luy deforce adonques de la delive- 
rance des avers, ou quel ne trove home pur le ſeigniour, 
ou purccluy que les aver' priſe que reſpoign' & face le de- 
liverance, apres ceo que le ſcigniour, ou parnour, per viſc 
ou per bailite, ſerrazdmoniſt de faire 1a deliverance, fi ſoit 
en pays, ou pres, ou Ia ou il purra per le parnour, ou per 
auters des fees covenablement eſtre garnie de faire le deli- 
yerance, fil fuit hors de cel pays quant le priſe fuir fair, 
& ne face adoques maintenant les avers deliver, quele ro 

pur le treſpas & pur le deſpite, face abate le chaſtell, ou le 
forcelet ſans recoverie : Er touts les dammages queleplain- 
tife avera reſceve de ces avers, ou de ſon gainage diſturbe, 
ou en auter maner puis le primer demaund des avers fait 
per le vic', ou per le bailife, luy ſoient reſtores au double, 
de ſcigniour ou de celuy que les ayers aver” priſe, fil eitde 
quoy, & fil neit de Ju0Y, reſpoign le ſcigniour quel heure, 
& enquel maner deliverance ſoit fait apres ceo que le vi- 
count ou le bailife ſerra venuepur la deliverance faire. Er ſoit 
aſcayoire, quela ou le vic! dever faire returne del bricfe le 
roy ou bailife le ſeigniour du chaſtell, ou le forceler, ou a au- 
ter a que. returne de bricfe le roy appent, ſi le bailife de cel 
franchiſe ne face le deliverance, puis que le vicount aver 1c 
return a luy fait, face le vicount ſon office ſans delay, & 


ſur layantdit peine. Et per meſme le maner ſoit fair la deli- 
Verance 


a, 


Cap.17. Weſim, primer. — ""_ 
verance per attachment de pleine fair ſans briefe , & ſur 
meſme la peine. Et ceo face a entender per tout la, ou le 
briefe le Roy court, Er fi ceo ſoit en le marche de Gales, 
ou ailors , la ou le briefe le Roy ne court mye, le Roy que 
eſt Sovereign Seigniour cnt fra droit aceux queux pleindre 


{e voudronr. 


The miſchicf befoze this Act was, that in the irregular time of H, 3. great 
men , when they took a diſtreſle of the beaſts of their Tenants o2 neighbours; 
that ſerved foz their tillage oz husbandzy, to pzevent the ſpeedy courſe of Ju- 
ftice and to enfozce the owners of the beaſts fo2 neceſſity to yeeld to their de- 
fire, would dive the beaſts into a Caſtle oz Foztreſſe, and there detain and 
kep them againſt gages and pledges, ſo as no replevy could be made accozding 
to the o2dinary courſe of Law ; fo2 that in caſe of a @ubjec he could not bzeak 
the Caſtle o2 fo2treſſe, but the Sheriff was to refourn ayeria clongata, and 
thereupon the owner was to loſe the uſe of his beaſts of long time. this 
Act giveth remedy, that the Sheriff taking with him the power of the County 
may make replevin, as by the body of the Act appeareth. 


« Chaſcin Caſtel ouen forceler. ] any@it is, if he that di- Vide $3 H. 3.c.3, 
ſtrain chaſe the diſtreſſe into any other houſe, park, oz other place of ſtrength, 4 b. 
the Sheriff to make replevin may by fozce of this A bzeak the houſe, caſtle, > 25 40 


02 fo2treſſe, park, oz other place of ſtrength by fozce of this Ac, at the ſuite of Lib 67.39 pn 
Semains Cale. 


a Subject, Sema | 
eN.B.43,44- 
7 Pur queles avers ſerront ſolempnement demaundes Ret. sz, 8;. 


per Viſcont, an auter Bailife le Roy ala ſute del Plaintife, le 7 Repl. 


V iſcont ou le Bailife priſe ove luy poyar de ſon County,&c.] 
Nora, every man is bound by the Common Law toafſiff not only the Sheriff 
in his Dffice fo2 the execution of the Kings Writs (which are the commande- 
ments of the King } accozding to Law; but alſo his Baily , that hath the 
Sheriffs Warrant in that behalf, hath the ſame authozity; which his maſter 
the Sheriff hath, foz the @heriff cannot vo all himſelf, and ifthey do it not be- 
ing required, they ſhall be fined and impaiſoned ; But this is { to be under- 
fad, where the Sheriff may lawfully do it, and that befoze the Sheriff doth uſe 
any fozce, he ought (as our Ac teacheth) to demand accozding to the Law the 
Keds to be delivered, ſo as replevy might be thereof made, foz ſequi debert poten- 
tia mandatum legis, non przcedere, fozce ought to follow, andnot-to pzecede the 
commandement of the Law. 

Bratton who w2ote befoze this Ac ſaith, Et 6 [ Vicecomes ] aliquem inyenerit Bra&li. 5.442, b. 
—_— » aſſumptis ſecum (fi opus fuerit) militibus & liberis hominibus de Com' Fi*ta lib, 2. c. 63, 
ad lufficientiam captat corpora hominum refiſtentium, 8 illos in priſona ſalyo cuſto- 
diat, donec Dominus Rex inde przceperic yoluntatem ſuam, &c, 

And our Statutes of W, 1. W. 2. and Marlebridge are all in affirmance of W -ca.9. & «xp; 
the Common Lawin that point, ſaving fo2 bzeaking of the Caſtle, Foztreſſe, *: OO 
Youſe, xc. in caſeof the Dubjec ; in which caſe our Ac giveth remedy, mo 

If «ny man, how great ſoever, might have refiſted the Sheriff in erecuting ubi ſors. = 
of the Kings Writs, then had it been a godretourn foz the Sheriff to havere- 3 H. 7. 2. 20. 
tourned ſuch reſiſtance, but as the Statute of W. 2. ſaith, Quod hujuſmodi re. 3* H.7. 17.b, 
ſponfio multum redundat in dedecus Domini Regis & Coronz ſuz ; and that which W, 2. Ca. 39. 
ts in dedecus Domini Regis, &c. is againft- the Common Law, therefoze of ne- 
ceſlity, ifned be, fo2 the due execution of the Kings Writs, the Sheriff may 
by the Common Law take poſſe Comitarus to ſuppzeſſe ſuch unlawfull fozcs 
and refiſfance, 

C c R, did 


Vide Marlb, 
$2 H. 3.ca.1, 
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19 E. 2. tit. Ext 


cution 24- 


$E. 2. tit. Ext« 


cution 252. 


Fleta li. 2. £2.40- 


Semaines Cafe, 
ubi ſup, fo.93.2. 


Matleb. cap. 21s 


Weſim. primer. Cap.17. 

R. did grant and render lands by fine to 1,1. ſued the Kings Writ to the 
Sheriff to deliver ſeiſin, the Sheriff refourned, that he could not erecute the 
Kings Writ foz reſiſtance of B. and others unknown ; and becauſe the Sheriff 
tok not the power of the County in aid of the erecution,as the Statute willeth, 
he was amercied at xx. marks, and an attachment awarded againſt B. and the 
reſt, xc. | ; 

pho if is holden foz a marime of Law, that if 1s not lawfull foz any man to 
diſturb the Piniſters of the King in the due erecutton of the Kings Writs, gz 
P2oceſſe of Law, | 

Now beſides the Warrant of the Common Law, the Sheriff hath his Let, 
ters Patents of aſſiſtance, whereby the King commandeth, that all Arch, 
biſhops, Biſhops, Dukes, Earles, Barons, Knights, Freemen, and all other of 
that County be to the Sheriff thereof in omnibus quz ad officium illud pertinenc, 
intendentes, auxiliantes, & reſpondentes ; ſoas no man Cccleſlafſticall o2 Tem: 
pozall is exempted from this ſervice beingabove x5. and under 70, foz ſo it is 
by conffrucion of Law. 


C Et yoille afſaier de faire plevin.” wy tozce of this clauſe.he 


ought-by the power of the County to make replevin, andit is no retourn foz 
him to ſay, that the beafts be in a Caſtle, xc. whereof you ſhall read moze here- 
after in this Chapter. 


T Que le Roy pur letreſpaſle & pur le diſpite face abater 


le Caſtel ou le Forcelet {ans recovery.) wut this totall p:oftrating 
oz demoliſhing of the Caffle, #c. cannot be done upon the retourn of the 
Sheriff, but upon a ſuit on the Kings behalf, wherein the parties intereſed 
may be called to anſwer, and upon judgement given againft them Pzoceſſe to 
be made tothe Sheriff to p2oſtrate and demolith the Caſtle and Foztreſſe, and 
ſo is the book that ſpeaks thereof to be intended, 


De ſesavers, ou ſon gainage diſturbe.] #0; the Law doth 


ever favour tillage, and the husbandzy of the Realme,,as by this clauſe appea- 
reth, and therefoze gives the party grieved double damages, 


C Ecſoit afſayoir, quela ou le Viſcount deyer' faire re- 
tournedel bricfele roy au bailife, le Seignior del Caſtel , 
ou de forcelet, ou a auter a que retourne del briefe le roy 
appent, fi le bailife del franchiſe ne fait deliverance, &c. 


facele Viſcont ſon office ſans delay.) his doth give ſome light 
to the fozmer bzanch, that if the beaſts be detained in a Caffle oz Foztreſſe, 
Maſs an if he ought tow if inthis ale ef the feneptee ho cefleby the 
afts ; 0 0 n thts caſe of the franchiſe, the 
to do in the _ on bs es 
It appeareth by -the- Regiſter, that if the Conftable of the Caſt a 
Mandat fohim to make replevin, nihil inde curayit, 02 if Hd. pa 
tourne, 4c. af all, upon retourne hereof, a Non omitras ſhall be awarded, tc- 
Wut ſuch refournes were permitted befoze this Act, but now by this Ac the 
-—- in that caſe ought pzeſently to enter, and make deliverance of the 
s, 


C Et per meſme le manner ſoit faitla deliverance per at- 


tachment de pleint fait ſans briefe & ſur meſme la paine. ] 


Dre the Statute of Marlcbridge that pzovideth to the ſame effect, w 
ſhall read mozeof this matter; p wt ect, where you 


C Et 
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@ Er ſiceo ſoiten le Marches de Gales.] The Parches of ,,. , 4g;:; 
Wales were the commots, great Deignioztes, and Baronies in Wales, which .+,z.14, 35.32.84 
were holden of the King in Chief, andout of every County of England; Jf 8 £.3.427.13E.3 
any diſtreſſe were dziven into a Caſtle oz Foztreſſe in the Parches of Wales, Juriſdis. 23. | 
and dotained, a Writ ſhould be directed to the Sheriff of the” County of Eng- ** = z-ib, _—_— 
landnext adjoyning tothe Caſtle, oz Foztreſſe,where the beaſts be ſo detained, ;[,3:23422+ 
to make replevy. - Hes 6H.s. 

. . . urudiction 24. 
© Le roy que eſt Soveraigne Seigniour en fra droit. 7] 35 H. 6. zo. 
At this time,viz.in 3 E. 1. Lluellen was a Paince, oz King of Wales, who held 
the ſame of the King of England as his ſupertour Lo2d, and ought him liege, 
homage, and fealty ; and this is pzoved by our Act, vi2, that the King of Eng- 
land was Superior dominus, i, Dovereign Lo2dof the Kingdome oz Paincipality 
of Wales, 

King H, 3. after Pzince Edward had married Elianor Daughter of Spain, > ; 
perceiving bin (to uſe the wozds of mine Authoz) Ira ſuapre natura tanta Ro ——_ 
przdicum, ut maturius ad res gerendas 1doneum redderet, primo Walliz principatu 1H. Com. 236. b. 
donayit, deinde Aquitaniz 8 Hiberniz przpoſuit ; hinc natum, ur deinceps unn(- os ge in 
qutue Rex, qui ſecutus eft, filium majorem natu principem Walliz facere con- A 
ueverit, 

Lluellen Pzince of Wales, by the incitation of David his bzother, in the 
9 year of E, x. rebelled againſt their Sovereign Lozd ; in which rebellion 
Lluellen was ſlain, and the King bought all Wales under his ſubjetion : The 
ſaidDayid being bzother and heir of Lluelleo, foz his rebellion and Treaſon a- 
gainft his Sovereign Lo2d was after the death of his Bother at a Parliament 
holden in the 11 year of E.1. attainted of high Treaſon , of whofe judgement Rot. Parl, 
and execution hear what Flera ſaith, Er unico malefaRtori plura poterunt inflioi , _ - — 
tormenta prout meruerit, ficut contigit de Davide principe Walliz cum per recordum E _— 6 
quinque judiciis mortalibus torquebacur , ſuis namque meritis exigentibus, detratus, " 
ſuſpenſus, decollatus, diſmembratus fuir & combaſtus, cujus caput principali Ciyi- 
tati,quatuorque quarteria ad quatuor partes Regni in odium traditorum deferebantur 
ſuſpendenda, Wy reaſon whereof, where Wales was befoze tolden of the King, 
as of his Sovereign Lo2d, as is afozeſaid, now King Edw. 1, became King of 
the ſame in poſſeſſion , which appeareth by the Statute of Snowdon in theſe Roe. Parliam, 
wozds, Edwardus Dei grata, &c, Divina providentia, (quz in ſua diſpoſitione non anne 12 E. 1. 
fallitur) inter alla ſuz dilpenſationis munera, quibus nos & Regnum noſtrum Angliz 11- Com. 126, 
decorari dignara eſt, terram Walliz cum incolis ſuis prius nckis jure feodali ſubje- that this is a 
@amyjam ſui gratia in proprietatis noſtrz dominium, obſtaculis quibuſcunque cefſan- * — 
tibus, totaliter & cum incegritate conyertit , & Coronz Regni predi&* tanquam par- 
rem corporis ejuſdem annexuit & univit : By Which Ad it further appearcth, that 


King E. 1. had conſidered, and peruſed all the Laws of Wales, and ſome of 
them he utterly abzogated, ſome of them he permitted, ſome he cozreced, and 
ſome he newly added to the others. 

We have ben, above our uſuall manner, the moze copious hercin, becauſe 
our deſire is, that truth might pzevaile, De the Statutes of 27 H, 8. and 34, 22 H.8. cap. 27, 
and 3 5 H. 8, concerning Wales, © the fourth part of the Inflicuces, Cap, of 34 & 35 H. 8- 
the Courts, xc. of Wales, 


Gc23 Co. 
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Lib. 8. fo. 39; 
Greiſlies ale, 


42 E. 3. cap, 9. 


7 H, 4.cap. 3. 


13R, 2.C3p. 4, 


Greiſlies caſe. 
ubi ſupra, 


9 Eliz, Dier 263. 


Lib.8. fol.36, 37. 
Firſt part of the 
Inſt, {e&.701, 


Weſtm. primer. Cap.18. 


C A P, X/TIL. 


Ur ceo que lacommon fine & amerciament de tout le 
Pom en Eyre des Juſtices per faux judgements, ou 
pur auter treſpas, eſt afſeſle per Vicount & Barretors des 
Counties malement, ifflint que la ſumme eſt meintfoits 
encrue, & les parcels auterment afſeſſe que eftre ne duiſſent, 
au damage du people, & pluſors foits ſont paies as Vi- 
conts & Barretors, = ne potent les acquitent. Purview eſt, 
& voit le Roy, que deſormes en Eyredes Juſtices devant eux 
devantlour departure ſoit tiel ſumme aflefle per ſerement 
de chivalers & des probes homes, ſur touts yceux que 
eſcoter deyeront, & les Juſtices facent mitter les parcels en 
lour eſtreats que ils liverent al Eſchequer, & non pas la 
ſumme torall. 


Mhere were four miſchiefs, o2 rather grievances befoze this Ac, 

7, That this common fine and amerciament befoze Juffices in Tyze was 
p2omiſcuouſty aſſeCed by the Sheriff and Warreto2s of the County ( foz ſoour 
Act ſpeaketh) upon the faultleſſe, as well as upon the faulty, and that after the 
Juſffices in Ey2e were departed and gone. 

2+ That the ſame was many times by them increaſed. 
ws + That the parcells were otherwiſe then they ought to be, to the damage of 

people. 

4+ That the ſaid amerciament was paidto the Sheriff, and Barretozs, that 
could not acquite them, and therefoze were often doubly charged. 

The remedy by the body of the Ac conlifteth on two parts. 

x, Zhat ſuch ſummes ſhall be aſſeſſed by the oath of Knights, and other ho- 
neſt men befoze the Juſfices in Cyze, upon ſuch as ought to pay the ſame. 

3. Lhat the Juſtices ſhall cauſe the parcels to be put in their eſtreats,which 
ſhall bs delivered upin the Exchequer, and not the whole ſumme, , 


T Common fine & amerciament. 1] Yere fine and amercla- 
ment areall one, foz as by this Ac appeareth, it ought tobe afferred, whicha 
fine in his p2oper ſenſe ought not : This is parcel of the green war, ſo called, 
becauſe the eftreats tothe Sheriff fo2 levying of them are ſealed with green wer, 

Lhis common amerciament was a great grievance to the people, foz that 
the faultleſſe , as well as the faulty, were (as hath den ſaid) thereby charged; 
and this was diſperdere innocentem cum delinquente, much like the abuſe of the 
Clark of the Parket , who uſed to take a common fine, untill it was remedied 


. by Act of Parliament. 


C Eft aſliſe.] That is, 1s afferred, 


T Pur faux judgements.) The ſuitozs in a baſe Court foz falſe 
judgements ſhall be amercied, to the end they may be the moze wary, and take 
betfer advice to do juſkice, | 


© Per Barretors.] F0; the fignification of this wozd,ſie Paſch, ;oEliz. 


the caſe of Barrecry, and the firff part of the Infticates, . 
C Our 


Cap.19. 


« Sur touts ceux queux eſcoter deyetont.) This is a Law of 


Weſtm, primer. 


great equity , that ſuch as be fanity ould onely be contributozy to the 
"ment of fine and amerciament, 


q Al Eſchequer.] #0 that Court is the true center , into which 
all the Kings revenue and pzofit ought to fall, and by this means the toll ſhall 
come to the right mill. 


Et non pas le totall.] wut parficularly,and by parcell,upon eve- 
ry one that ought to contribute. 

The Commons petitioned, that no common fine of any County from 
thencefozth ſhould be made, but that every man may be particularly puniſhed, 
Uhereunto the Kings anſwer was, 

The King willeth the lame, 


pay- 


CAP. XIX. 


N droit des vic', ou auters queux reſpoign* per lour 
mains al Eſchequer, & queux ount reſc' de les dets le 
Roy pier le Roy que oreeſt, ou les dets le Roy meſme avant 
ceux heures, & queux ne ount my m—_— de ceo les det- 
tours al Eſchequer : Purview eſt, que le roy envoiera bones 
entes per touts les counties, a oyer touts iceux, queux 
eceo pleine ſe voudront, & a terminer iſſint la beſoign', 
que ceux que purront monſtrer que ils cient iſfint avant paies, 
atouts jours (ent) ferront quites, le quel queles viconts ou 
auters ſerront morts ou vives, en certaine forme que lour 
ſerr' baill', Er ceux que iffint naver' fair , filz ſoient en 
vies, ſerront punies grevement; & fils ſoient morts, lour 
heires reſpoign, & ſoient charges de la detre. Er com- 
maund le roy,que les viconts,8 les auters avantdits deſormes 
loialment acquitent les dettors a prochein accompr, puis 
que ils averont le dette reſceive: & donque ſoit ledet al- 
lowe al Eſchequer, iffint que jammes ne veign' en ſum- 
mon', Erilevic auterment face, & de ceo ſoit attaint , 
y rendra al plaintife le treble de ceoque il aver* de luy re- 
ive, & loit rent ale volunt leroy. Et bien ſe garde che- 
ſcun vicont, que il eit tiel reſceivor, pur que il youdra re- 
{ponder, car leroy ſeprendradel tout as viſcont, & a lor 
heires, Er fi auter quereſpoign'per ſa maine al Eſchequer 
le face, vl rendra le treble al plaintife, & ſoit rentenmeſme 
le maner, Er queles vic' facent tayles a touts iceux , queux 


pateront 
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Mirr, lib. 4. $de 


amerciaments 
leviable, 


See hereafcer 
cap. 45. 


See hereafter 


cap. 45- 
Rot. Parl, An-17- 
E. 3- nu. 37. 


W, 1, Cap. 32 


Cap. Itin. Ver. 
Mag, Char.155, 


Rot, Clauſ, 
17H. 3. m. 9, 


Weſtm. primer. Cap.20, 


paieront le det le roy. Er que la ſummons — 2 
touts les debtors, queux demander voudront la view, facenc 
monſtrer ſans denierles a nulluy , & ceo ſans rien prender 
de louer , & ſans rien don', & quz ne le fra, le roy pren- 
dra aluy grevement. 


F Detts leroy.) wnter this wozd [debicum] are all things due to the 
Ling comp2ehended ; and not onely debts in their pzoper ſenſe, but duties oz 
things due, as rents, fines, iſſues, amerciaments, and other duttes to the 
King received, oz levied by the Sheriff : foz Debt in his large ſenſe ſignifies, 
whatſoever any man doth owe , and debere dicitur, quia deft habere; debitori 
enim deeft quod haber, cum fit creditoris, maxime in caſu domint Regis, 


© Lour heires reſponderont.”] That is to be underffd,quoad reſi 
tutionem, ſed non quoad paznam ; that 1s, foz the civill, but not foz the crimi- 
nall part : Foz it is a Barime in Law. Pana ex delifto defunRti hzres teneri 
non debet ; And again, In refticutionem, non in panam heres ſuccedit, 


T Auprochein account.) S fo; this the ®tatnte of 51H, ;, Sta- 
rutum de Scaccario , and the ®tatnte of W. 4. Ver. Mag. Chart, fo, 33, 34, 


@ Ertiel receivor pur quoy il yoet reſponder. 7 #0, the rule 
of this , and like caſes of the King, is, Reſpondeat ſuperior, 

« Er que la ſummons deſchequer a touts les debtors, 
queux demander youdront la view, facent monſtrer ſans de: 


nier les anulluy, & ceo ſans rien prenderde louer, & ſans ri- 


ens don &c.] That is, the Pzoces, together with the Eftreats under the 
Deal of the Exchequer ſhall be ſhewed to the party pzeſently without deniall, 
and freely without any thing to be given therefoze; upon pain of grievous fine 
and impziſonment, 


CAT. XX; 


Urview eſt enſement de misfeaſors en parkes, & en vi- 

vers, queſt ul deceo foir attaintper le ſuit del plaintif 
ſoyent agardes bones & hautes amendes, ſolonque le ma- 
ner del treſpas, & eitla priſonment de trois ans, & dillong; 
ſoit rent a le volunt le Roy, fil ad de quoypoit eftre rent, 
& lors trova bon ſuertie que il jammes ne misface. Et fil 
neit dont poit eftre iffint rente, _ la priſonment detrois 
ans, trova meſme le ſuretie ; & fil ne puiſſetroyer la ſuenty, 
forjur' Ja Realme. Ec ful de ceo rette ſoit fugitive, & neit 
terre, ne tenement ſuffiſant pur quoy il poit eftre juſtifie, c- 
court. 


"4 oe. 
P>.. 
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court come le Roy avera ceo trove per bone enqueſt, ſoic 
demaund de countie en countie, Er fil ne yeigne, ſoit utlage. 
Purview eſt enſement & accorde,que (1 ul ne ſuiſtdedeins an 
& le jour pur le treſpaſs fait, leRoy avera le ſuit, & ceux 
queux il trova de ceo rettes per bon enqueſt, ſerront punies 

er meſme le maner en touts points, ſicome deſuis eſt dit. Et 


fivl ciel misfeiſour ſoit atraint , quil eit priſe en ſes parkes 


beaſts domeſtes, ou auter choſe en le maner de robberie en 
yenant, ou demurrant, ou en returnant, ſoit fait de luy com- 


mon ley, que afhert a celuy que eſt attaint de apert robberie 
& larceny, auxibien a la ſuitleroy come dauter, 


The cauſe of the making of this Statute was, that at the Common Law, #7 E- 3: 20. 6. 
the Plaintif in an action of Treſpaſs, ſhould, as in other caſes, recover no 9 4 6- 
other damages, but accozding to the quantity of the treſpaſs : which the plain- 
tif fo2 treſpaſſes in Parks and Uivaries eſteemed at a high rate ; but the 
Country commonly found the damages very ſmall ; foz the Common Law 
gave no way to matfers of pleaſure, (wherein moſt men do exc&d) foz that 
they bzought no p:ofit tothe Common-wealth, and therefoze it is not lawfull 
fo any man fo ered a Park, Chaſe, 02 Warren without a licence under the Temps 8: 4.cir. 


Great Seal of the King, who is pater patriz, and the Yeadof the Common- 2&' cur leſtar. 
wealth. Br. 48. 
Li.11.to. 86,87. 
bs. En Parks.) This is underſtcodof a lawfull Park , whereunto thz& 
things are required; x, A liberty, either by grant, as is afozeſaid, oz by 
p2eſcription. 2. Jncloſure by pale, wall, oz hedge. And 3. beaſts ſavages 
of the Park , foz the which, and foz the name, ſe& the firſt part of the In- 
ſicutes, 1, Part of the 
But this Statute ertendeth not to a nominative Park ereced without law- Inſt. ſeR. 378, 
full warrant, albeit it be called a Park ; foz this Statute is very penall, and _ v4 9 be 1 - 
therefoze , as hath been ſaid, ertendeth onely to a lawfull Park. But he may :, pry 


. 22 H.6,59. 34 H 
have an action of Zreſpaſs at the Common Law, quare clauſum fregit, & unam 6. 28,43. 10H.7. 


damam cepit ; Kc. 6.b.1z H.8$. 10.2. 
Under this wozd Park, a Chaſe is not included, x re 
* This Act extends not fo a Fozelt in the handsof a Subjec, foz the Law is 5, 4205" 

ſo penall, as it ſhall not be taken by equity. See the Statutes 


of x3 R.2.cap.13. 
1.8 Misfeſauns.] 3nthis ac is underftwd when a man either chaſeth *9 7-7: ©2.13- 
ina Park, 02 by bow, oz other engine endevoureth to kill ſome of the game of ;J.c. 2 7... 
the Park againſt the liberty and pziviledge of the Park, * andnot when the c.13.21 Jac.c.z8, 
Lo2d of a Park takes beaſts to agiſtment in his Park, and the owner bzeaks 3 Car. cap. 4. 

the Park, and takes them away without agreement foz their paſture, foz it is ** H-7- 21. 
not within theſe wozds , De malefaftoribus in Parcis , becauſe the treſpaſſe 3*Þ:3;$15- 8s 
concerneth not the liberty of the Park by chaſing of the game thereof, but a col- athols cak. 
laterall treſpaſſe, & fic defimilibus, 


A Vavers 0} Viviers.] ghis being a French wozd, ſignifieth Fith- 
Pons, 02 waters wherein fiſh are kept and nouriſhed ; which being a matter 
of p2ofit, and increaſe of viduals, any man may ered; and that inlegatl 
underffanding it ſignifieth a Fiſh-pond, oz waters where fiſh are kept, it aps 
pears by our ancient Authozs, who wzote ſon after this time 3 foz Bricton Brir, fo. 34. 
laith Auxi de waſt fait per cux en parks & en viyers , de veniſon & de peſ- 
lon, & de conies, & autcr deſtruRion per eux faits en garrens ; where he ap- 


plyeth 
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plieth Veniſon to Parks, Peflon fo Vivers, and Contes fo Wrarrens, And Fleta 
Fler, 1i.2.ca.z6, agreth with him, foz he ſaith, De feris & piſcibus poteſt hert furtum : Ex be- 
nignitate tamen Principis conftituitur , ne.quis pro hujulmodl furto vitam perdat, 
neque membra : Confticutio quidem talis eſt, proviſum eſt de malefaCtoribus tn par- 
cis & viyariis , quod ad ſetam querentis ſtatim adjudicentur emendz, &c. and re- 
citeth ſummarily this Act; and ſo \t is taken befoze in this very Parliament, 
Vide hic cap. x. Cap. 1, fo2 fiſh ponds, .oz places where filhare kept, in thele wozds, ne curge 
en auter/ parke, ne piſhet en auter viver, And Bracton', who w2ote a little be- 
BraQ.li.3.f0.1:7- fo2e our Statute, coupleth them together in the charge gitcn by the Juſtices 
in Cire, as our Statute doth, De malefaRoribus in parcis, & yivariis, 
It appeareth in the Regiſter, that there be divers fozmes of Writs fo fiſh 
ing in his piſcarie ; Dne Writ is, Quare in yiyariis ſuis piſcatus fuir : Another, 
are 11 ſeparali piſcharia ipſius A, piſcarus fuir, 8c, deeds: 
Hic c. 2. Art, ſu- hate, 6s ome have ffretched this wozd to far, extending it to War- 
perſchart. cap.u8. reng of Conies; which they might as well under the generality of the wozp 
—pmaagragt [vivarium] extend it to Fozeſts and Chaſes, fo2 they be (loci ubi yiventes cuſto- 
21; F.N.B. 67.0. diuntur) whereof you have heard befoze ; ſo ſome would rcffrain this wozd to 
Fiſh-ponds onely that be in Parks, which is erpzefly againft both the letter 
and meaning of this Act, and the Fiſh-pond concerneth nothing the liberty 
and pziviledge of the Park, whereof alſo a fouch hath ben given befoze. 
Jf a man committeth a treſpaſſe in the Fiſh-pond, ec, of another, by 
taking and carrying away of water, he is no miſ-feaſoz within this Statute , 
but if he let out the water, tothe end to take fiſh, he is a miſ-feaſoz within this 
Statute, oz he mult fiſh there, ifhe be within the danger of this Law, fu 
yp treſpaſſes neither in Parks, noz Filh-ponds, xc. are within this 
>, 
And if one hunt in a Park, oz fiſh in a Pond, xc, though he kill no Deer, 
no; take any Fiſh, yet this is a miſ-feaſauns within this Statute. 


Reviſt.nrab, A Perleſuitdel plaintif.) This cuit is intended in'an Action df 
47 E.3-10. b. Lreſpalſs, but the Writ mult rehearſe, and be grounded upon this Statute; 
5 H.5.1.2 £.4-4- fo2 if ts a Parime in the Common Law, that a Statute made in the affirm 
9 H.6.2. F.N-B. tive, without any negative expzeſſed oz implied, doth not take away the 
— va tg Common Law : And therefoze in this caſe the Plaintife may either have his 
Iner, R4Rt. 585, remedy by the Common Law, oz upon the Statute; Jf he bzing his action 
of Treſpaſs generally without grounding the ſame upon the Statute, then 
he waiveth the benefit of the Statute, and taketh his remedy by the Common 
Law. 
7 EL Dier 238 The pzelidents of this action are, Ad reſpondendum tam domino regi, quam 
Reziſt.ubi ſup. * . parti querenti: Andyet by the Regiſter, he may have this in his own nan, 
and that may be gathered by ſome of our boks, quoted befoze in this Section, 
in the margentf. 


F Soientagardes bones & hautes amends,] wy theſe wazs 
[ ſhall be —_— and large amends] if the dammages be ta ſmall, the 
- Court hath power to increaſe the dammages foz this wozd { award] pzoperly 


i T Eceit lapriſonmentdetrois ans.) woth dammages and ini 

15 El.Dier 323- P2iſonment concern the plaintif, andtherefoze the Kings pardon cannot dv 

9 El,Dier 269 pence with them : But the ranſome; the finding of ſurety, and the fozejuring 
of the Realm are puniſhments erxemplarie, and concern the King, and thetv 
foze he may pardon the ſame, 17.1 | 


T Et dillonque ſoit rent a le yolunt leroy. 
make fine at the Kings pleaſure. p Y- 1 And after Gill 
Vide hic cop.4q. — Ft befoze to; the expolition of theſe wozds, Cap. 4, * 


F,N.B.88.H. 
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© Ec lors trova bone ſurety, que il jammes ne misface.] 


\ 


And then ſhall finde gad ſurety, that affer he ſhall not miſdoe. | ny Gy "; 
This ſurety mul be by recogniſance fo the King, and not to the Plaintife ; Tr. zz 14.8. Cor. 

Fo2 example, the ſureties in 101. and the Defendant in 40 1, the condition Rege. Ror.480. 

muſt be general, and not reſtrained to that Park, oz Uivary; foz erample, 


Quod ipſe in aliquibus parcis & wiyariis contra formam Scatuti przdi&*-amplius non 
malefacier, &c, 


© Le roy avera le ſute.] either by inviament, infomation, oz 
Action of Treſpaſſe upon this Ac. 


qT Forure le Realme.] Fleta tranſlating this Ac into Latine, Flea lr. cap.z6, 

ſaith, Abjurabic Regnum, and ſo doth tbe Regiſter ; and Braton uſeth the ſame Regift.80.b. & 
wozd in caſe of Felony, Abjurabir Regnum, | nts = 

And Bricton uſeth our wozd, Forjure noſtre Realme, and fol. 25, in the ſame Brit.fol.y ” 
caſe he uſeth the wozd of abjuration. PR 
* It 0ignifieth in Law a perpetual baniſhment of the Defendant out of the 
Realm, which to obſerve he bindeth himſelf by oath, foz ſo much is implied 
in = wozd forjure, 02 abjure, which pzoperly ſignifleth to foz\wear the 
Realm. | 

By the Common Law no man can be exiled, oz baniſhed out of his Country, Mag. Chars c.29. 
but in caſe of abjuration foz felony ; In all other caſes erile oz baniſhment ought 
to be done by authozity of Parliament (as here it is) and ſo are our boks that 
ſpeak of erile oz baniſhment fo be underſtood, 

If ſuch a perſon, as hath fozjured oz abjured the Realm, return again, he 
thall be puniſhed at the Kings ſnit foz the perjury, and high contempt. 


© Beaſts domeſts.) This is underſfd of kine, oren, ſh&ep,and other 
domeſfical beaſfs within the Park, 
If thers be within the Park tame Deer, and miſdoers come to hunt and kill 
veniſen, and they kill a tame Deer, and carry it away, not knowing the ſame 79 5-4.15.b. 
to be a tame Der, this is no felony,foz the intent makethfelony, and ſo are the 23 Fl. Cor. 
boks to be infended. 25. b, 


T Enle mannerderobbery.] zn this ac robbery is taken in a rica part of he 
large ſenſe ; ſee the firff part of the Inſtituces, Inſtic. e&. 503, 


CAP. XXI. 


N droit des terres des heires deins age, queux ſont en 

le garde lour Seigniors : Purview ft queles Gardeins 

les gardent, & ſuſteinent, ſans deſtruRion faireen tout rien : 
& que detiels manners des Gardes ſoit fait en touts points 
ſolonque ceo que eſt conteigne en 1a graund Charter des 
franchiſes fait en temps le Roy H. pier le Roy que ore eſt, 
Magna Charta cap. 4,5, & 6. Et que iſfint ſoit uſe deſormes, 
& per meſme le manner ſoient gardes les Archiveſqueries, 
Dd Evel- 


2.02 Weſtm. primer. Cap.22, 
Eveſqueries, Abbies, Eſgliſes, & dignities en temps de vacs. 
tion. Vide Artic ſuper Chartas cap.18. 

Maz.Cherr, ca. 4; . This Act both to heirs in Ward, and the cuſtody of Archbiſhopzicks, Bi, 


5,6. Artic. ſuper ſhopzicks, 4c. during vacation, is but a confirmation of the Statute of Magna 
Chart.ca.18, Charta, cap.4, 5,6, whereof there you may reade at large, 


CAP. XXIT. 


Es Heires maries deins age, ſans le gree de lour Gar- 

deins, avant que ils averont paſſes lage de xiv. ans, 
ſoit fait ſolonque ceo que eſt contenue en le puryeiance de 
Merton Cap.6, Erde ceux que ferront maries ſans le gree de 
lour gardeins puis que ils averont paſſes lage de xiv. ans, 
le gardein eit le double valuede ſon mariage, ſolonquele te- 
nour de meſme le purveyance. Ouſter ceo ceux queux ave- 
ront ſuſtret le mariage, rendant le droit value del mariage 
al Gardein pur le 67.4" & jalemeins le Roy eit les amends 
ſolonque meſme le purveyance de celuy que le avera ſuſtrer, 
Weſtm.2. cap.z5. Et des heires females, puis que ils ave. 
ront accomplies lage de xiv. ans, & le ſeigniour a que le ma- 
riage appent celes ne voudra marier, mes pur coyctiſe de la 
terre, les voudra tener diſmarie. Purview eſt, que le Seigni- 
or ne poit aver ne tener per encheſon del mariage, les terres 
a tielx heires females ouſtre deux ans apres la terme de la- 
vantdit xiv. ans. Er fi le Seignior deins les deux ans ne 
les marie, donques eiant els aftions de recover lour heritage 
quictment ſans rien done purle garde, ou pur la mariage. 
Ec fi els pur malice, ou per malyeis counſel ne ſe voillent 
pur lour chief ſeigniors marier, ou els ne ſont diſparages, 
que les ſeigniors teignent la terre, & la heritage jeſque al age 
del Enfant male, ceftaſcavoire, xxj. ans, & ouſter jeſque 1s 
eianr priſes le value del mariage. 


—_ The Statute of Mcrton p2ovideth (as hath ben ſaid) that if any Lay-mati 

27 az ric.eard.7 Tavith an heir, 02 detain him within the age of 1 4. years, that then the Gar! 

118.';3E.3 Dian ſhould recover the value of the marriage againft the Raviſher together 

Judgemem-2 51. With the -Jnfant and his lands, and that the Defendant ſhould be impiſonc? 
until he hath recompertced the Plaintife, 4c. and further, until hc hath ſatiſ 
fied the ning foz the Treſpaſſe, 


This 
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This Act doth firſt confirm the Statute of Merton, both concerning the ra- 
viſhmnent, and alſo concerning the fozfeiture of mariage : And p2ovideth fur- 
ther, that of them that be above the age of 14. years (over and above the double 
value of the mariage, after tender made acco2ding to the Statute of Merton 
to be recovered againſt the heir) the Gardian ſhall recover againft the raviſher 
o2 detainer, the heir being maried, the full value thereof, and the King ſhall 
have alſo like amends accozding to the ſaid Ac. 


 Ceux que averont ſuſtret le mariage.] That is, the ravi- 
ther 92 detaincr of the heir, and which maried the hear after 1.4, and be- 
foze 21+ . : et : 
This ertendeth after 14 as well to Cccleſtaſtical, as Lay perfons, which 
the Statute of Merton of a raviſhingnt- befoze 14, dothnot, but to Lay men 
'onely. | 


C Et des heires females.] The miſchief befoze this Ad was, Þrir.fo.169. 
That whereas the heir female after her age of 14. years ought of right to be gt Cengaee 
out of Ward, the Lo2d fo2 coretouſneſſe would not marry them, but kep GENE; 43.4. 
their lands at their will and pleaſure many years after thetr age of 14. againft 
the which w2ong this Dtatute p2ovideth remedy,and was made fo2 the reftrainf 
of the w2zong, and in truth fo2 the advantage of the Lo2ds, 

And here we are occafioned to erplain a place in Bracton, Faemina 14, vel 1 5. gradt.l.:, fo.86.b 
annorum poreſt diſponere domui ſux, & habere Cone & Key, &c, Which wozd 
[Cone}ts miſtaken in the imp2eTion, foz it ſhould be Cover & Key ; and fo2 Co- 
ver we uſe Cofer at this day, changing the v to an f, (Which is uſtral) fo as at 
that age like a god huswife the 1s able to diſcern what things are ty a houſe- 
hold fit to be kept in Eofer under lock and key; And the reaſon Wherefoze, 
if the heir female of a Tenant by Knights ſervice be of the age of 14. years 
at the death of her Aunceſfer, ſhe ſhall not be in Ward, ts, fo2 that the is viri 

ens, and can govern an horrſhotd, andmay marry an husband, which may doe 

nights ſervice. 

If a man hath two daughters and dieth, the one above the age of 14. and the 5ee che 6:8 part 
other within the age of x 4. the Lo2d ſhall have the UWardſhip of the body of her of che 1nſtiruces, 
within age, and the moity of the land, ſe, 103,104. 


T Purview eſt que le Seignior.] :, Every Lozd is not within 

the purview of this Ac. Zhe heir female ſhall enter upon the Lozd by poſteri- 35 H6.52. 
v2ity, becaufe her mariage belongs not unto him. -. f 5 

2+ If the Lozd grant the mariage of: the heir female to one, neither She ;,; 14.6.u61 cupra; 
granntve nog the grauntee-thall have ftvo years, but the heir female ſhall enter Gard 7:. 
at her age gf 14. foz the: gtaunte cannot, hold the ſand, andthe gratmtv7 hath 
nof the mariage. OTTER oh >!  2:1P 
3+ Dotfts, ifthe Kring graunfeth the Wardſhtp of the body off the heir 35 9.6. ubicupre. 
female, the halt fire herlivery/at hee age of fonrteen, foz neither the King ngz 
his graunte can hold the land during the two years; O- 


q Per 2. ans ouſter les I 4. ans. } By this is underſt@od that the 35 H.6.5:. 
Load thall not have the 2; years, baf where the- heir female was within the 
age of x 4. at the death of her Aunceſter, and in Wardto the Lov, 


. T Les terres; }. Pere a meſnalty that is holden is underfta('y k 
khis Statute ſpeak of lands onely, cilnthen . inane 


A Per cachelſon de mariage.]: | | 
® ; 92: eG. +} Ceffante cauſa. cefſat effeAus, and ;51.6.ubilupmi 
therekoze if within the two years the L020 marteth the heir female, the / wt a Hal 


wr Goal hail pzeſently enter, becanſe foz that catiſe-the two years are 
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35 H.6.40. tit. 
Gard 71. 
Inſtitutes, ubi 
ſupra, 


35 H.6, Gard 71» 


Flera |. 1, £a.12+ 


27E.3.Sta.2.C.17. 


Flera li. 2.3.56. 


rat abut feris, 'Mercatis, Civicatibus, Bur 
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If the Gardian marry the heir female after the age of 1 2. years, he ſhall 
not detain her land but until her age of 14. fo2 the cauſe ceaſeth. 

So it is if the Aunceſter marieth his hetr female, and dieth befoze ſhe attain 
to herage of 1 4+ the land ſhall be in Ward, but the Lo2d ſhall not have the 
3+ Pears. 

And it is to be obſerved, that the Lo2d hath theſe two years by fo2ce of this 
Act, and not as Gardian, becauſe his gardianſhip ended at her age of 14, and 
therefoze a Writ of Dower doth not lie againlt him during thoſe two years, 
becauſe he holdeth not the land as Gardian. | 

And foz that cauſe if the Lozd tender to her a mariage, and ſhe within the 
two years marry her ſelf elſwhere, there lieth no fozfeifure of mariage 
againlt her. ; : : ; 

Ec fiels per malice ou malveis counſel ne ſoy yoillent, 


Kc.) Yere the Act in hatred of contradiction and diſobedience, In odium 
contraditionis & diſobedientiz, giveth to the Lo2d her lands until her age of 
21, #c- but he holdeth not the ſame as gar dian fo2 the cauſe afozeſaid, 

Df this whole Ae Fleca ſaith thus, De farmellis 14. annos habentibus, quibus 
Domini ſui maritagium competens medio tempore non obtulerint, taliter proyiſum 
eſt, quod negligentia Dominorum hujuſmod! talibus hzredibus non fit damnoſa, fed 
retenta hzreditate-per duos annos poſt 14. annos, cam hzredibus fine contradiQione 
reddere non contradicant ; quod fi infra #tatem competenter & palam contulerint, 
ipſzque maritari non cþnſenſerint, tunc uſque ad #tatem maſculinam hereditatem ta 
lum impune poterint retinere ultertus quam per duos annos, pro fine maritagii, & 
in odium contraditionis & inobedientiz, 


T Ouſter jeſque ils eient priſes le value.) perethe p;ofits an 
accounted to goe in ſatisfaction of the value. Vide le Statute de Merton cap.6. 
If the Lozdgrant over the Wardfhip of the body onely, neither grantoz ng 
grantee ſhall take the advantage of this bzanch. | 


CAP. X XIII. 


Urview eſt enſement, que et City, Burgh, Ville, Faire 
u 


ne Marche, ne ſoit nul home forcin, que ſoit de.ceſ 
Realme, diſtreine pur dette, dont il neſt detrour ou pledge, 


8& que le fra, ſerra __ punie, & ſans delay ſoitlc 
diſtreſle deliver per les Bailifes du licu, ou per auter Bailifes 
lc Roy, 11 meſtier ſoir. 


The miſchief befoze this Statute was, that divers Cities, the Cingqut 
Pozts, Bozoughs, Towns Coppozate, ec. within this Realm, did Nan ſuch 
a cuſfome, that if any of one City, Society, oz Perchant guild were indebted 
toany of another City, Society, oz Berchant guild, if any other of the ſame 
City, Society, oz Perchant guild that the debtoz was of, came into the City, 
Dociety,o2 Perchant guild whereof the Creditoz was,that he would charge ſuch 
a fozeiner foz the debt of the other ; which Cuſtomes are taken away by this 
Statute, whereof Flera teacheth in = wozds ; Solent plerique homines in 
| _ Burgisz & feodis, & in juriſdiftionibus- ſuis ali 

tranſeuntes de feodis, yel juriſditionibus ſuis nullatenus exiſtentes ad yer 

. niam 
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niam alicujus invenientis plegios de proſequendo impedire, diſtringere & grayare prs 
alieno debito, cujus non fuertt plegius nec debitor, 1uyponentes et quod erat tall debi- 
tori affinisy ut de una ſocietate yel civitate, & hujuſmodi 8& impune : propter quod 

roviſum eſt, & inhibitum, ne quis aliquem forinſecum, dum plegius non fuerlt nec 
debitor, pro aliquo debito alieno alicubi diftringar, nec ad aliquam ſolutionem com- 

lat, & qui fecerit graviter puntetur, | LY 
- And it ſeemeth by the Mirrour, treating of this Chapter, that ſuch cuſfomes Mirr.cap.$. ſe&.4. 
were againſt the Common Law, foz there if ts ſatd, Le point de tortiouſnes dt- 
ftreſſes duiſt conteinie le paine de roberie, 


T Que ſoit de ceſt r cealme.) Theſe are material wo2ds : Foz if 
a Perchant of England be either wzongfully impaiſoned in the parts beyond 
the ſea, 02 have his merchandiſes oz gods taken from him there wzongfully; 
he ſhall have the Kings Letter to the King, Pzince, 02 Lo2d of that Territo- 
ry where the wzong is done, wherein the w2ong is bziefly recited, and requeſt 
made, Quod ſatisfationem debitam ac juſtitiz complementum fieri faciar,&&c, which 
Letters of divers fozms appear in the Regiſter. Now if he be deſfitute of Juz 
fice there, then may he either have the Kings Writ De arreſto fato ſuper bo» Regiſt, fo.r2g, 
nis mercatorum alienigen” pro tranſgrefſione fafta mercatoribus Angliz, 02 elſe ac- tb 
cozding to the Law of Marque, he ſhall have from the King Letters of Parque 5, 3 *%* 
03 repziſal under the great Deal, whereby he may redzeſſe himſelf of the gods , 11.5. c.7. 
of any of the men of that Zerritozy taken within this Realm. And it is cal- 
ledthe Law of Parque, of a Daron wozd which ſignifieth a limit oz bound, be- 
cauſe ſ&ing he cannot obtain Juſtice within the linuts of the fozein Country, 
he may be revzeſſed of the men of that Country within the limits of his own : 
which appeareth by the Statute of 27 E.z. in theſe wozds, «< No Perchant 
« ftranger be impleaded foz anothers treſpaſſe, oz foz anothers debt, whereof 
© he is not debto2, pledge, noz mainpernoz. P2ovided always, that if our liege 
« people, Perchants, 02 other be endamaged by any Lozds of ſtrange Lands, 
« oz thetr @nibjects, and the ſaid Lozds (duly required) fail of right toour ſaid 
« Subjects, we ſhall have the Lawof Parque, and of taking them again, as 
« hath been uſed in times paſf, without fraud oz deceit. Wherein many things 
are wozthy of obſervation ; and (amongft them) that this Law of Barque er- 
tends not onely to Perchants, but to all other the Kings Subjects; And this 
Law of Parque in ſome Recozds is called the Kings right, Jus regium, becauſe 
thereby he doth his @nbjecs right : As taking one example foz many, Jn the 
Parliament holden in 11 H.4. Jobn Kowley of Bridgewater in his Petition pzay- Ree. Pil.da. 5. 
ed the King that he might take Parque and Repziſal of all French-mens 1. 
gods, (having no ſafe conduc of the King) to a certain value, foz certain his 
Dhips and other gods taken by the French in the time of the Truce : The an- 
Cwer of the King was, That upon ſuit made to the King, he ſhould have ſuch 
Letters requilitozy as are nedful, and if the French King refuſe to doe him y.cT;.,, x.:; 
right, the King will then ſhew his right. This Letter of Parque o2 Repziſal Coram Rege 
was anciently called Liccra mercatoria, (becauſe moſf commonly Perchants ob- Ror.18. 
tained it) Liccra mercatoria conceditur mercatoribus Anglis contra mercatores Hey- Mar. Paris fo, 
non,Holland, Zealand, & Friſland, ®9 as if thoſe wozds [which is of this Realm] 966. b. 
had been omitted, and the Statute had been general in the negative, that no fos 
rein perſon ſhould be diftrained foz any debt, wherefoze he is not debtoz o2 
pledge, this had taken away the ancient Law of Barque oz Repziſal; and 
therefoze neceſſarily were added the ſaid wozds [which is of this Realm) 
whereby the Law of Parque oz Repaiſal is implied and ſaved. 


27 E.3-ubi ſup. 


7 Diſtreine pur dett.] at this time a Capias didnot lie in an Adis ,, x. ans. 
on of Debt, but is given by the Statute of 25 E.z. but yet this ®tatute doth 
extend fo the Capias, becauſe the Capias cometh in lien of the Diffreſſe, 
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CAP. XXI7. 


Urview eſt enſement, que nul Eſchetor, Viſcount, ne 

autre bailife le roy, per colour de ſon office, ſans eſpe- 
cial garrant, ou commandement, ou certain authoritie que 
appent a ſon office, ne difſeiſe nul home de fon franktene- 
ment, ne dechoſe que appent a ſon franktenement. Et i 
aſcun le fait, ſoit I'k yolunt le diſſeiſee, que le roy de fon 
office le face amend' a ſon pleint, ou que il eit Ia common 
ley per briefe de Novel diſſeiſm. Et celuy que ſerra de ceo at- 
raint, rendr' les dammages a double a meſmele plaintife, & 
ſerra enle grevous mercie le roy. 


The miſchief befoze this Statute was, that Cſcheato2s, Sheriffs, and othot 
of the Kings Bailiffs, would,colore officii, ſeiſe into the Kings hands the fre- 
hold of the @ubjee, and thereby diffeiſe the party, who thereupon to his in- 
tolerable veration and delay, was put to his ſait to the King by Petition, fa; 
which this Statute pzovideth remedy. 


C Bailiffele roy.] Yere by Bailiff is underſtod any other officer 
miniſter of the Kings. 


Pl, Com. T Per colour de ſon office.] Cojore officii is ever taken in maln 
artem, AS yirture officit is taken in bonam : And therefoze this implieth a ſet- 
ure unduly made againſt Law. 

And he may doe it colore officii two manner of waies : Either when he hath 
no warrant at all, oz when he hath a warrant, and doth not purſue it, 


T Eſpecial warrant.] That is, to the Cſcheato2, 4c. a Diem clauſt 
5-6: Br-yguths. entpon Nanda, 02 any other of the Kings Writs, and office thereupon 
Paris Stoughr found fo2 the f _ k, 
= 4 "ou go hewit to the Sheriff the Kings Writ, as an Habere facias ſciſinam, 8 
Arr, ſuper carr. e . 
cap.19-79E.t- By this Act no leiſure can be. made of lands oz tenements into the Kings 
* 105.2 af.254, $ands befoze office found, and ſo is the common experience at this day. © th 
32 Ex. ibid, -Y Statute of Articuli ſuper cart.cap, 19. & 29E, x, leſtat, de Lincoln, 
E.2. difſe{,10. 
$E.3, cnron. 390. «4 Ou commandement.] Under theſe wozds are compzchended 
; w— ety not onely the Kings commandements by his Writs, as hath ben ſaid, but aff 
15 E.3, exeor 37, the commandement of the Juſtices of the Kings Courts of Juſtice. 
313028. 70E.3, * & man was indiqed beloze the Sheriff in his Tonrn of felony, upon which 
47.17 E.3.66, indictment hts lands and chattels were by the Sheriff ſeiſed foz the King ; a 
2>af.96,8:. terward befoze Juſtices aſſigned he was acquited, and ſned ont a Cerciorati 
we _ ds m_ to remove the Recozd into the Kings Bench, which being remove, he paved 
1.4.45, ::1.4, there to have reſtitution of his lands and gods ; andit was reſoives that the 
t3- Stamf, pl, cor, @heriff had not warrant fo ſeiſe the lands, (befeze he were attatnted) and 
192,193. he yy therefoze that he ſhould ſne his Alice againſt the Sheriff upon this Statute 
_ -— It was further reſolved, that if the Sheriff ſeiſe lands by the commandement 
+ corona, of the Juſtices, then is the Sheriff excuſed, though the Juffices therein did 
t R,z. cap-3+ erre.;z and if he didit of his own head, then had the party remedy by an Aſiſe; 
there- 
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therefoze the party was required to ſue out a Writ to the Juſkices fo certifie 
if the ſeiſure were made by their commandement. 


q Ou certain authoritie que appent a ſon office.] what is, 
Ex officio, without any Writ o2 commandement : Foz example, when the 
Eſcheatoz taketh an office vircute officii, he may ſeiſe the land ; fo2 this, as our 
Ac ſaith, doth belong to his office ; but if of his own head (as hath b@en faid) 
he ſeiſeth the land without any office, that ſetſure 1s colore officii, and there- 
foze the Aſſiſe upon this Statute is maintainable againft him in that caſe, & 
fic de czteris. | | 


@ Per bricfe denovel diſſeifin.] This is put foz an erample, 
foz he may have any other Writ, oz Action againft him, 

This Statute is made in affirmance of that, which ought to have been done 
by the Common Law, and is the foundation as well of our 15ok caſes above- 
ſaid, as of the Acts of Parliament, that after have been made concerning un- 
due _—_— by Elſcheatozs, Dheriffs, and other Bailiffs, as Cozoners, and 
the reſt, 

And if it doth appear to the Court, that the Kings Officer doth ſciſe fo2 
the King any lands without warrant againff the Law, in an Action bzought 
againft the Dfficer, he ought not to have any aid of the king; Neither doth 
the Writ Dec domino rege inconſults lie in that caſe, becauſe that which is done 
by him is void ; and where the cauſe of aid faileth, there no aid is to be granted. 
Jt were againſt reaſon, that theKing who is the head of Juſtice, Qhould aid 
him in his w2ong ; and therefoze this Act fo2 doing of w2ong in the Kings 
name, doth give the party grieved an Aſſiſe againft him, wherein the plaintife 
ſhall recover his land, and double damages, and beſides the Kings Officer ſhall 
_ the grievous mercy of the King, foz doing injury in his name to the 
uvjec, 

Therefoze in a real Action, if the Eſcheatoz (of whom this Statute ſpeaketh) 
be examined, and upon his examination ſaith generally, that he hath ſeiſed the 
lands in demand into the Kings hands ; this is not god, and the Action ſhall 
p2oced, foz he muſt ſhew the cauſe of the ſeiſure (as is implied in this Ac) 
which cauſe, if it appear fo be againlt the Law, the Judges of the Law ought 
todiſallow the ſame. 


C IP. XIV 


| miniſter le roy, ne maintaine per luy, ne per au- 

. N ter, les plees, parols, ou beſoignes queux font en 1a 

court le roy, des terres, tenements, ou des auters choſes, 
pur aver part de ceo, ou auter profit og covenant fait. Et 


que le fra, ſoit punie a le volunt le roy. Vide Champertie 
Ii Ed. 1. 


7 Nul miniſter le roy. ] Flera in rehearſing this Statute, ſaith, 
Nullus miniſter regis cujuſcunque fuerit officii, &c, and another Statute p2ovi- 
deth againft all others, Miniſter regis was taken in this Kings time to er/ 
tend to the Judges of the Realm ; fo2 in the caſe of Juſtice Heigham foz a 
ſcandal, and repzoachful wozds ſpoken unto him, the Recozd faith, Sicut 
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regis, $3, $4. 


BraR. lib, . fo, 
124.b.Brit.fo.3:4; 
Fler.li.z. c.x 8,25, 
Mirr.cap.z. $ 5, 


23 E.3.94. Mor- 
rimers caſe. Rot. 
Parl.8 R.2.nu.14+ 
the Prior of 
Mouncegues caſe 
adjudged in Parli« 
ament- 4 H.6. 
239, Zo, 


9H.7.10, 
z3oall. p.5. 


Fler.lib. x. cap. 30. 
Bric.t0.37, b. Arr. 
ſuper cart. ca.11, 
20 H.6. 30,31. 
M.33& 34 E.1- 
Coram rege. vec 
hereafter the 29, 
and 35, Chapters. 
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ta. ouz Miniſtris Domini Regis atcribuuntur, ipfi Regt attribuyn. 

= o_ runs be infania, quz Miniſtris Domini Regis inferuntur, ipſ1 Regt infe 

runcur : In which Recozd and many other of that time | Miniſtri Regis] extend 

to the Judges of the Realm, as well as fo them that have Miniſterial 


offices. 


«q Ne mainteine,&c.)] @Þf Paintenance ſhall be ſpoken in the ex, 
poſition upon tho 28 and 29 Chapters of this Parliament, 


Regiſt. 183; < Queux ſont en la Court.) wy theſe wozds it is declared, that 

30A. p5- regularly Champerty is pendence placito, and therefoze a ſeoffment after judge, 

19R.2. Cham- ont is not within this Statute. = 

perty x5. 3 H.6. 

_ C En la Court le Roy.] That is, in ſome of the Kings Courts 
of Reco2d. 


« Pur aver part de CEO. | Vere is Champerty fozbidden by this 
Ac; Firſt, therefoze it is fo be ſeen what Champerty is ; and ſecondly, whe- 
ther it were not pzohibited by the Common Law befoze this Ac ; and laſtly, 

what was the cauſe of the making of the ſame. 
Flera 1. 3-c2.30- Champerty ts derived from two Latin wozds, Campo & parte, and therefoze 
Bricton fol.37- Champerty is a bargain with the Demandant oz Tenant, Plaintife o2 Defen- 
arp 930g. dant, to have part of the thing in ſuit, ifhe p2evail therein, foz maintenance 
*N.B- 271. of himin that ſuit ; It is called Campi pars, becauſe he ſhall hate a part of the 
33 E.r. Ver-Mag. field 02 land, #c. in demand. In the Statute called Definitio conipirar*, Cham 
Char.fo.g,&112, yertozs are called Campi participes, and are thus deſcribed, Campi participe 


ſunt, qui per ſe, yel per alios placita moyent, yel moyert factunt, & ea {tis ſumptivus - 


proſequuntur, ad camp1 partem, vel pro parte lucri habend', 
Every Champerty is Paintenance, but every Baintenance is not Chan 
perty, foz Champerty is but a ſpecies of Baintenance, which is the ocnus, 
It was an offence againff the Common Law; fo2 the rule of Law ls, 
Culpa eſt ſe immiſcere rei ad ſe non pertinenti, And, pendente lite nihil inno- 
yerur, 
BraRl.z.fo.x17. — BraRton, who weote befoze this Statute, rehearſing the Articles enquirable 
Elera lib.x. ca,20. by the Juſfices in Ey2e, ſaith, De exceſſibus Vic', & aliorum balivorum, fi quam 
Bri. ubi ſupra. litem ſuſcitayerint, occafione habendi terras yel cuſtedias, vel perquirendi denarics 
Cap.lineris. V*+ ye1 afios profeRus, per quod juſtitia & veritas occulterur, vel dilationem capiar ; and 
Mag- Chart. 152. Fleta agr&eth with him, Where it is ſaid, Per quod juſtitia & yeritas occultetur ; 
It appeareth that the end of Thamperty and Paintenance is to ſuppzeſſe Ju 
ice and truth, oz at leaſt to wozk delay, and therefoze it is malum in (ec, and 
againſt the Common Law, 
Mirror ca.z. $5- And the Mirror ſaith, En perjurie chiont, &c. touts ceux Miniſters le Roy, que 
mainteinont faux ations, fatix appeales, ou faux defences a eſcient, 
xx HL, fo.11, An Action of Paintenance did lie at the Common Law,and if Bainfenance 
in genere was againf{ the Common Law, a fortiori Champerty, foz that of all 
Maintenances ts the wozſt. 

And our Ac and other As concerning Champerty p2ohibit Paintenance, 
$H.5.8.15H.7.2, and Champerty en la Court le Roy, yet an Action of Paintenance in the nature 
in Sub pena, Of an Action of ZTreſpaſſe doth lie in ancient demeſn, andother baſe Courts af 

the Common Law. 


x1 H.6, ubi ſupra, 


perty and Baintenance do give a greater puniſhment againſt them, that offen- 

ded in Baintenance and Champerty then was at the Common Law ; by this 

Act he ſhall be punilthed at the will of the King, i. by his Juſfices, ſo as 

Copmporte is both malum in ſe by the Common Law, and malum prohibicam by 

this Ac. | | 

And foz that the Kings Pinifters oz Officers within his Courts, _ 
P 


As it is ſaid in our Boks, this Ac and other Statutes concerning Chan . 


ewe 
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place.to do moze mifchief therein to the ſubverting of Juſtice and truth then 
others , therefo2e this Ac pzovideth onely againlt the Kings Piniſters and Regiſt. 182.4 E.z 
Dfficers of his Courts. 2» | —_ perry co 
Note it 4s paovided by this Act that no Piailter of the King ſhould maintain ,, ne A 
to have-part, ſo that hereby it appeareth that it 1s no Champerty unleCe the p. x5. 50 a6, 3. 
ſtate, #c- be made foz maintenance ; Note the wozds of the Writ of Cham- 32 E.3.Champ.6. 
perty be Aſſumpſit manurenend* 02 Manucepir, &c, ut [e& after the 29 Chap- _ 2, __ is. 
ter, ſome perſons p2ohibited to purchaſe at all pendente placito, 4426. 13 


4-16, 17.8 E. 4 

-9H, 7. 18. 

«7 Ouauter profit.) * If the Tenant in a reall Action grant a rent, FN. B. —_ 
comunon, 02 ather p2ofit appzender out of thelandto maintain,xc. this is Cham- Reiſt, Judic'.57. 


perty, and yet therent, common, #c. is not in demand, but they are pzofits out F, N.B. 192 k, 
of the land. 


q Ou auters choles.] within theſe wozds are included leaſes faz 
years ; andother gods and Chattels, debts aud duties, 


« Per covenant fait.) That is, by agreement, either by wozd oz wats F.N.s. +71, 1 
ting ; faz albeit in the common ſenſea covenant is taken fozan agrement by 
waiting, yet conventio in his large ſenſe is taken (as here it 1s) foz an agree- 
ment by w2iting, o2 by wozd. 


q I! ſerrapuny ala voluntle Roy.) we befoze Cap. 4, 9, 20, 
and hereafter Cap. 26, 29- 

This Ag concerning Thamperty is the foundation of all the Acts and Bok 
Caſes that enſued. 

Vide Ver,Mag. Chart. 11 E.x1, Stat, de Champerty. Artic, ſuper Chart, Cap, 1 1. 
33 E. 1. Detinwo conſpiratorum, x E. 2. cap. 14. 20 E. 3, Cap.4. 1 R.2. Cap.4, 
And thus much fo2 the underCanding of this firſt Ac which is enlarged by di- 
bers of the Ads aboveſaid, 


CAP. XXP/SI. 


T que nul Viſcount, ne auter Miniſter le roy ne preigne Cap. itneris Ver 
A.ureward pur faire ſon office mes ſont paies de ceo que py 
ilz purnont del roy, & que le fra rendre le double al Plain. V-*=-3- 35: 
ut, & ſerra puny a la yolunt le roy. 


FT Manifter leroy.) wnyer theſe tvods, the Law beginning with Ele li..c 12.8 
Nul Viſeaunt, arg underſtod Cſcheatozs, Co:oners, WBatliffes, Gaolers, the 39. 27 ACp. 14. 
Kings * Clerk of the Barket , Aulnager, and other inferiour Pinifters and Su=f. Fl. Co- 
Picers of the King, whole offices do any way concern the adminiſtration 99:4%*. . 
Qerecution of Juſtice, o2 the common gaodof the Subject, 02 fo2 the Kings part of the Indie 
ſervice ; That none of the Kings ©fficers 02 Biniſters do take any reward Cap. Court of 
mr, _ USING us offices, but of the King. And ſome do hold that - -_y of the 

autns are n this Ac,fo2 t | rker, 
erty _ _ Act,foz that they are the Kings Pinifters, ReuPalos b.4. 


NU. It 


T Nepreigne reward pur faire ſon office.} wi befoze Cap.ro w. 8. ap. 16 


werſus finem z And Forteſcue faith , Quod Vrcecomes jurabi l 
nem z | jurabit ſuper ſanta Dei Fort6,24.f0.5%, 
Ewangelia inter articutos alios, quod bene, fideticer , & indifferemter exercebit, 


ET e & 
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& faciet officiam ſuum toto illo anno , neque aliquid recipiet colore, aut cauſa 
officii ſui ab aliquo alio, quam 3 Rege ; And note it is not ſaid, that he thay 
take no reward generally, but no reward to do his office. Vide deyant,Cap, xg, 
4: E. 3. fol. 5. The Sheriff, 02 any other Pinifter of the King cannot pzeſcribe to take a 
21 H.7. 17. reward 02 fee fo2 doing of his office ; But the fe of 20, d. called Barre f& 
time out of minde taken by the Sheriff of every Pziſoner that is acquittey,” 
is not againſt this Statute oz any other , foz it is not taken foz doing his 
office, 
This Statute is made in affirmance of a fundamentall Yarime of the Coms 
Mao. Chart.c.29. MM Law, Which is Non capiant Vicecomites, vel alu Miniſtr Regis prZmium, 
23 4 1. Cap. 13, vel mercedem, vel aliquid pro officio ſuo faciendo, ſed tantum de feodis ſuis a Do- 
36 E. 3. cap.15- mino Rege fint contenti, 
See the Preface It is a certain and true obſervation, that the alteration of any of thoſe Pax, 
to the fourth part imes of the Common Law is moſt dangerous, whereof you ſhall elſewhere read 
of my Reports) [ſome inſtances ; whereunto ron may adde this ancient Paxime affirmed by our 
and che chid 0 Act of Parliament : Foz whiles Sheriffs , Eſcheatozs , Cozoners, and 
ſicuces, Cap, Of ther Miniſters of the King, Whoſe offices any way did concern the admini, 
che high Cours ffration o2 execution of Juſtice, o2 the god of the Common Weale, could 
of Parliament. take no fee at all fo2 doing their office, but of the King , then had they no co- 
_ lour to eract any thing of the Subject, who knew , that they ought to take 
ever ++ #*- nothing of them, | 
Vide4 E.3. ca1o. But when ſome Ads of Parliament changing the rule of the Common Law, 
27 E, 3- cap. 4 gave to the ſaid Pinifters ofthe King fees in ſome particular caſes fo be taken 
-$ Eliz. cap. 12. gf the @ubject , Whereas befoze without any taking at all their office was done, 
23 8.6. £39.19 now no office at all was done without taking : But at this day they can take 
" — pus of no moze foz doing their office, then have been ſince this Ac allowed to them by 
Authozity of Parliament. 
H, 7. cap. 12. This Statute doth adde a greater penalty then the Common Law did give, 
H, 8.cap.7- foz by this Act, the Plaintif ſhall recover his double damages, and beſtves they 
1 H. 7. cap. 4+ ſhall be puniſhed at the will of the King, that is, by the Kings Juſtices, befue 
z 14. 7-cP.5- whom the cauſe depends, 


See before ca,4:92 
Kc, 


CAP. XXP/IT. 
FE que nul Clerke de Juſtice, deſcheror, ou denquiror, 


nul rien ne pgs pur liverer chapiters, forpris ſole 
ment Clerks des Jultices errants en lour Eyres, & ceo ii.s. 
& nient plusde cheſcun Wapentake, Hundred,ou Ville,que 
__—_ per x1i, ou per vi. ſolonque ceo que auncient- 
ment fuit uſe, Et que auterment le 4 rendra le treble de 
ceo quel avera priſe, & perdra la ſervice de fon Seigniour 
perun an. 


Mirror ca. 4.des 
Artic, ps _ 
116. Brſcca: 246; » Fozthe better underſtanding of this Acthe manner ef the pzoc@eding bythe 

Julkices in Ey2e in their Ey2e 1s to be known, Firft, they had their authozity 


9,10, Fleta. li.x, 


c. 20, Mirror c.z, AND power by Writs, which Writs were at their Seſſions firſt read, Quibus 
$ 13, See the auditis, quidam major corum & diſcretior publice coram omnibus propoſult quz 
_ _ * fit cauſa adyentus 6orum, quz fit utiliras Irinerationis, & quz commoditas, fi 

Cap. Juſtices in obleryerur, &c, The char ge being atven, then were the Bayliffs of the Yun- 


Eire, 


dzeds 
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d2eds called, and their names enrolled, and every of them ſwozn that ont of 
every Yundzed they ſhould choſe four Knights, who fozthwith ſhould come be- 
foze the Juſtices, and ſhould be ſwo2n, that they ſhould choſe twelve Knights, 
02 free andlawfull men, if Knights could not be found, 4c. by whom the buſi- 
neſſe of the King the better, and with greater pzofft niight be expedited ; who 
being returned and ſwozn,then ſhould be read to them the Chapters oz Articles 
of their charge in wziting indented, the one part whereof was delivered to 
them; andthe other part remained with the Juſtices : And commandement 
ws given: to them by the Juſtices, that tg every "Chapter oz Article they 
ſhould anſwer in their verdic ſeverally andby it ſelf, ſufficiently, viſtindly, 
and openly. nt 4 —_ a Bs 

. Capicula yer0.quz illis duodecim proponenda ſunt, quandogue yariancur, ſeeun- 
dum yarietatem temporum. & locorum z & quandoque augentur,, quandoque 'mi- 
nuuntur, we 
"But the D2dinary Chapters oz Articles,as it appeareth by Capicula Itineris, 
amounted ta the number of'1 38. 92 thergabouts, 


q Enquaror.] Pzeſently after the making of this Statute, there was 
added to the Chapters of the Eyre the effect of this Ad to be inquired of viz. 
De Clericis Juſticiariorum, Eſchaetorum, vel aliorur miniftrorum capientibus dena- 
rios pro capitulis deliberand, 8c, Where Enquirozs oz Inquilitozs are included 
under the name of Miniftri. | 

'Beſoze this ®tatute , not onely the Clerks of the Juffices, but of Eſchea- 
tozs and other Pinifters and Dfficers, that followed the Tyre, did uſe to wzite 
them, who would do it readily, ſufficiently, and with leſſe charge, which was 
bozn by the twelve of every Yundzed, This liberty that the @ubjec had, could 
not be reſtrained but by Act of Parliament, and therefoze two things are here- 
by pzovided. x, That no Clerks, xc. but-onely the Clerks of the Juſtices 
Errants in their Eyzes, ſhould deliver the Chapters. 2. When this Ac of 

rliament hadd2awn it to the hands of the Clerks of the Juffices in Epy2e, 

was neceſſary to ſet down in certain , what they ſhould take, and that was 
but 2. s. of every Yundzed, which they well deſerved, and the County there- 
by much eaſed. 


C Pur liverer Chapters.) Capicula are derived 3 Capice, the higheft 
and pzincipall part of man,ſo when matters are diffributed into pzincipall Ar- 
ticles, they are ſaid to be digeſted into heads, which thereupon are called Capi- 
zula : what is intended here by Chapters, is declared befoze, 


T Que reſponde PEr 12. OU PEr 6. ] Foz ſome Pundzeds were (6 
decayed,as they uſed fo anſwer tothe Chapters oz Articles by 6, as befoze time 
had been anciently uſed. | 

Now how this Chapter could be underſfod without reading of the ancient 
Authozs and old Reco2ds, let the indifferent Reader judge. 


© Ec que auterment le fra rendr' le treble value deceo 


ne il ayerprile.] Thatis to ſay, If any Clerk, but the Clerks of the 
uſtices in ©yze, did foz reward deliver the Chapters, oz if the Clerks of the 
Juffices in Eyze foz the delivery of them did take above 2. 5s. they ſhould ren- 
der to them of whom they took, treble ſo much as they received, and beſides 
loſe the ſervice of their Paſter foz one year. | 


EeS3 C 4P, 


ZII 


BcaR. ubi ſupra, 
Britr.cap.3,fol.16 
Flets lib. x .cap.20 
Cap. Itin' Mag. 
Chart, fol. 156. 


Cap.Irin' ubi ſup, 
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Britt. fol. 37. b. 
W.3. 13 E-1.c.3. 
45 E. 3. Quar, 
Imp. 239. 


Regift, fol. 58- 
F. N.B. 44-2: 
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GAP. XXVPIIL. 


T que nul Clerk le roy ne des Juſtices reſceive diſormes 
preſentment del Efpliſe , dont plea ou conteke ſoit en 1; 
court leroy, ſans ſpeciall conge le roy, & ceo defende 
le roy ſur paine de perdre leſglile & ſon ſervice. Er que 
nul Clerke de Juſtice, nede Vicont, ne mainteine parties 
en quarels, ne beſoignes queux ſont en la court le roy, ne 
fraud ne face pur common droiture delayer, ou difturber, 
Er fiull' le fait, il ſerra punie per la paine procheinment 
ayantdit, per ou pluis grievous, 11 le treſpaſlele requierr, 


I- This Ac isdividedinto four bzanches, firſt, that no Clerk of the King, 
noz of any Juffice receive any pzeſentment to any Charch, whercof any plea 
was depending in the Kings Court ; The miſchief befoze this Ac was, that 
depending a ſuit foz a Church in the Kings Court, the one party oz the other 
would pzeſent the Chaplain of the King, oz of ſome of the Judges, the moze 
to countenance the one party, and diſcourage the other, and the miſchief was 
the greater foz that at this time, Cum aliquis jus przſentandi non habens przſen- 
tayerit ad aliquam Ecclefiam, cujus przſentatus fit admiſfus (1. inftitutus ) ipſe qul 
veruseſt patronus per nullum aliud breye recuperare poterit adyocationem ſuam 
quam per breye de refo, 

2. The ſecond bzanch containeth the puniſhment,yviz. that if he doth it with 
out the Kings licenſe, he ſhall loſe the Church, that 1s, that the Church ſhall 
be void as unto him, and that he ſhall loſe his ſervice, that is, that he be not 
after Chaplain to the King during one year. And at this time divers Eccle- 
flaſticall perſons were not onely Clerks in the Chancery, and other the Kings 
Courts, but alſo Stewards of Yeuſhold to Noble men , Juſtices, and other 
great men. 

3- The third bzanch is, that no Clerk of any Juſtice oz Sheriff ſhall 
maintain any party in any querels, 02 buſineſſe depenving in the Kings 
Courts. 


T Nemainteine parties, &C. ] Ne manuteneas » whereof cometh 
the wozdof art manutenentia, 02 manutentio, derived a manu & tenere : manus 
doth not onely ſignifie power oz help by wozd 02 conntenance,but manus is here! 
in uſed, fo2 that moſt uſually maintenance is done by the hand, either by 
delivery of money, oz other reward, oz by wziting on the behalf of one of the 
parties in a ſuit depending. 

It is inthe Regiſter thus coupled, manncenuit & ſuſtentavir, and ſuſtentare (8 
p2operly to underp2op any thing that is likely to fall, 

Paintenance is an unlawfull npholding ef the Demandant oz Plainfif, 
Tenant oz Defendant in a cauſe depending in ſuit, by wozd, wziting , coun 
tenance, o2 ded, 

This Paintenance (as hath ben ſaid) is malum in ſe, and againft the Com 

n Law, and that is nofably pzoved by this Ac, foz hereby Pezintenance is 

ded with this quality, that thereby common right is deleicd, oz diſturbed, 
and conſequently againſt the Common Law. q 
nd 
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t is to be underſtood, that Manurtenencia eft duplex, that is fo ſay, cutia- 1 E.3.c,144 E.3] 
on i, in Courts of Juſtice, pendence placico, and of this the ſaid defcrt- <11.20 Þ.z,ca.4, 


ption is given ; and ruralis, that 1s, to ſtir np and maintain querels, that is, * 


laints, ſuits, and s in the Country, other then their own, thotiggh 
the os an net in 206 ond this is puniſhed with great ſeverity, as by the 
As therefoze pzovided appeareth, 


R. 2, cap. 4 


Manurenencia curialis is divided into latpfall,and antalvfull,and info genierall Arr. ſuper cart! 
andſpeciall , as ſhall de ſhewed' in his pzoper place, viz. mn the efpoſition of <P. 11>. 


the Act of 2$ Ed. 1. Arc, ſuper cart”, 


C Nul Clerke de Juſtice ne de Viſcount.) Theſe were pyohi- See cap. 26 


bited by this Ac, becauſe they were in place, as befvze hath buen ſaid, ts do mote 
miſchiefe, that is, by their maintenance fo viſtutbe 02 tolay rommon right, 


{ Nefraudene face.) ghis fraudis wozthy of the puniſhment in- 
flicted by this Act, foz that it tendeth to delay, 02 diſturbe common right, that 
is, the due pzoceeding of Law, 


q Pur common droitdelayer oudiſturber.] Theſe wozbs 
refer as well to maintenance, as-to fraud. | 
4. The fourth bzanch is the puniſhment, which evidently appeareth by 
Ad. 


CAP. XXIX. 


Urview eſt enſement, que {1 ul ſerjeant, counter, ou au- 
P ter face ul maner de diſceit, onde colluſion en la court 
le roy, ou conſent de faire la, endiſceit de la court, pur en- 
gin' le court, ou la partie, & de ceo ſoit attaint, lors puis 
eit la priſonment dun an & un jour, & ne ſoit oye en la 
court le Roy a counter pur nulluy. Ec fi ceo ſoit auter que 
count”, per meſme le maner ei la priſon dun an & dun jour 
a tout le meins. Er fi letreſpas demande greinder paine, ſoit 
a volunt le roy. 


Befoze this Statute, in the irregular reign of H. 3. Serjeants, Appzenti- 
ces, Attozneys, Clerks of the kings Courts, and others did p2actife ativ put 
in ure unlawful ſhifts and deviſes ſo cunniingly contrived,(and ſpectally in the 
caſes of great men, ) in deceit of the Kings Courts,as often times the Javges 
of the ſame were by ſuch crafty and ſiniſter ſhifts and pzactiſes inveigtev and 
beguiled , which was againſt the Common Law, and therefoze this At was 
made in affirmance of the Common Law ; onely it abded a creater iſh- 
ment : Foz hear what the Mirrour ſaith of the ©ectjeaiit at Law, his 


office and duty was : Cheſcun Serjeaunc courter eft chargeable per ſererhent Micr. ca. 3.ſeQ, 5, 
ell ne maintenera ne defendera tort ne faixime a ſon (cient, eins ouetpera ſ&h des councors, 


tent, a quel heur que il puit ſon tort a perceiver, Auxi que {l ne mitcer in court 


faux delaies, ne faux teſmoignes ne moyeta , ne profers , ne aux Corruptions, de- 
celts, menſonges » ne aux fauxes lies ne conſentera , mes lojalment mainteneta 
le droit de ſon Client, que il ne chier per follie, negligeh&e, nedefaule de luy , 
ne 
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Rot. Parl, an. 5. 
H, $, - 


x. Parr of the 


Inſt, ſe&R, 


Fler.lib. 2. cap.21. 
Cuſt, de Norm. 


Cap. 64. 
Mirr, ubi ſup. 


Mirr. ubi ſupra. 


The Oath of the 
Serjeant at Law, 


The Oath of the 
Kings Serjeant at 
Law, 


Weſtm. primer. Cap.2g. 
ne de reſonne que a luy appendroit de pronouncer & per meſtene, -leding , deſpi- 
ſer, coup, ſhe -etouch mn noiſe, ne villanie, ne diſturbera judge, —_ 
ſerjeautnty ne auter .in court per 'quoy*il diſturbe | droit ou audience, Jn fozmer 
times learned andgrave Appzentices of Law came not to this ſtate and degre 
per ambitum, but contrariwiſe when they were called thereunto, they aſſayey 
all means to avoid it, taking the degree of an Appzentice to be the moze per; 
 manent place : As.taking one example fo many ; In the 5. year of H.s, John 
Martine, William Babington, William Pole, William Weſtbury , John une, 
and Thomas Rolfe, fix grave and famous Appzentices, having Writs delive, 
red unto them to take the ſfate and degree of Derjeants retournable in Mi. 
chaclmas Terme, when all-the means which they had uſed could not p:evaile, 
they at the return thereof in Chancery abſolutely refuſed the ſame ; where, 
upon they were called info the Parliament then ſitting, and there charged tg 
take the ſfate and degree upon them, which in the end they did, and divers of 
them afterwards did wozthily ſerve the King in the pzincipall offices of the 
Law, as by our Boks appeareth. 


E Sexjeaunt counter. ] Df his antiquity and calling ad Ratum & ora. 
dam Servientis ad legem, J have ſpoken in another place. Jn ancient boks he 
is called Counter, oz Narrator ofthe count o2 declaration, being grounded upon 
the oziginall Writ, the foundation of the ſuit : And Serjcaunt being a generall 
wozd, Counter ts added fo it, to reſtrain it toa Serjeant at Law. Videca, zo, 
And untill this day, when Serjeants pzoced, every of them counteth, 
that ts , reciteth a-count in an Action appointed to him by the Judges befoze 
them. 

ke Mirror ſaith, Counters ſont Serjeaunts ſachants le ley del Realme, que ſer- 
yent al common del people a pronouncer & defender les aQtons en judgement, pur 
ceux que mitteront pur loter, &c, | 


CT Ou auter.} This ertendeth to Appzentices, Attoznies, Clerks of 
Courts, o2 any other. 
Foz the better underſtanding of this Act, it is neceſary to ſet down the 
oath of the Derjeaunt af Law, 
This Dath confiſteth on four parts. 
' 7, That he ſhall well and truly ſerve the Kings pecple, as one of the Ser- 
jeants of the Law. | 
_ 2. That heſhall fruly counſell-them, that he ſhall be retained with, after 
his cunning. 
3+ That he ſhall not defer, trac, oz delay their cauſes willingly, foz cove. ' 
touſneTe of money, oz other thing that may tend to his p2ofit. 
4. That heſhall give due attendance acco2dingly. 


Lhis Dath conſiſteth on ſir parts. 
1. That he ſhall well and fruly ſerve the King and his people, as one of 
the Kings Derjeants at Law. 
Wn be ſhall truly counſell the King in his matters when he ſhall be 
3+ And duely and truly minifter the Kings matters after the courſeof the 
Law, to his cunning, 
4+ Pelhall take no wages oz fee of any man foz any matters, where the King 
is party, againf the King. | 
5+ Yefhall asduly, as haſtily ſped ſuch matters, as any man ſhall have to 
do againſt the King in the Law, as he may lawfully do, without delay, oz tar! 
rying the party of his lawfull Pzoces in that belongeth to him. 
a 6 Ye hall be attendant to the Kings matters when he ſhall be called 
ereto., 
Xhe Appzentice at Law is not ſwozn. os 
on- 


Cap. 29. Weſtm. primer. 

Concerning Attozneys, it is p2ovided by the Statute of 4 H. 4, cap.18 that 
they that be god and vertuous, learned, andof god fame, ſhall be recetved, 
and their names put into the roll, and ſhall be ſwozn well and truly to ſervein 
their offices, and ſpecially that they make no ſuit in a fozetn County. 


ZIF 
4 H.4.cap. 18, 


The Roll of At= 
torneys, 


Newton, Chief Juſtice of the Court of Cominon Pleas, gave judgement of 1,5 « .-. 


an Attozney of that Court, that hadſued out a Capias without an D2iginall, 
that his name ſhould be dzawn out of the Roll of Attozneys, and that he ſhould 
never be Attozney in this Court, no2 in any other Court of the King, and that 
he ſhould not meddle in them in the Law ; and fo perfozm all this, he in thoſe 
days was ſwoz2n on a book, And Newron ſaid to him, The King hereafter,when 
pou ſhall have better grace, may pardon you by his Letters Patents, #c, and 
then you may be reſfozed again. 


© Face ul manerde diſceit.] This muſt be a miſ-feſauns , and 
- not anon-feſauns; foz the wozds be Doe, i. faciat aliquam deceptionem ſeu 


collufionem yz &c, And to illuſtrate this matter , it is good to put ſome ex-- 


amples. 
A Writ of Habere facias ſeifinam did fully recite a recovery in a reall action, 


(Where in truth there was no recovery at all ) by colour of which Writ a man 
was put aut of his freehold; * this was a colluſion in deceit of the Court, and 
the delinquent was by this Statute awarded to p2iſon, xc. 

»Soit is to ſue out a Capias without an D2iginall, 

© Allo to bzing a Przcipe againlt a pawze man, knowing that he hath nothing 
in the land, of purpoſe to get the poſſeſſion of the land againft the tenant who 
is in poſſeſſion. 

«To p2ocure an Attoznep to appear fo2 a man, and plead without warrant, 

Ifa Derjeant, oz an Appzentice of the Law in pleading-a matter of fac iy- 


able foz his Client, alledge the ſame to be done at a town. in ſuch a County, f,. 
where indeed he knoweth there is noſuch town , of purpoſe to delay Juſfice, x 


+: enginer la court, this is a deceit within this Dtatute, and ſoit hath ben 
holden, 

*A, H, in Erecution in the Counter of London, and becauſe that pziſon is a 
ſrait pziſon, deviſed a ſhift (in deceit of the Court.) to be removed from thence 
to the Fleet , and his device was this : Ve made an Dbligation of xx.1. toS. 
and cauſed the Dbligation to be put in ſuit againſt himſelf in the name of $, and 
Judgement in the Court of Common Pleas was given againſt him upon his 
confeſſion, and p2ocured a habeas corpus cum cauſa, 4 thereupon he was 
into the Court of Common Pleas, and there one im the name of S. pzayed that 
he might be committed inerecution to the Fleet ; and the Court being begui- 
led, and knowing nothing of this deceit,and ſubtill and falſe pzaciſe,committed 
him to the Fleet, where $. never had ſuch a debt, noz ever was p2ivie to any of 
the ſaid pzoceedings, A. H. and his counſcllozs, are within this Sfatute, 

This Act is alſo in affirmance of the Common Law, foz fraud and falſhod 
is againſt the Common Law: Aad therefoze if the Client would have the 
Attourney to plead a falſe plea, he ought not to do it, fo2 he may pleadquod non 
ſum veraciter informatus, & ideonullum reſponſum, 8c, and that ſhall be entred 
intothe roll to ſave him from damages in a Writ of Diſceit : And if an At- 
tozney ought not wittingly to plead a falſe plea, a fortiori, a Derjeant oz an Ap- 
pentice ought not to doe the ſame. 


T Pur enginer ( oy engingner) le court ou la partie. ] 
That is, to beguile the Court oz the party, as by the examples befoze expzeſſed 
have appeared. 

And this artificial deceit is ofall other the wozff, foz hereby the matter is 
ſotricked, ſhadowed, and heightned by colour of painted art , as thereby the 
Judges themſelves are abuſed and beguiled, 


C Eic 


417 E. 3.51. 

F, N, B. 98, 9, 
Hill, z16E. x. in 
Ban. 58.deceir, & 
colluſion ſur re- 
covery, &c, Ra» 
dulphus Paymel, 
&c. Hil. 22 E. 1. 
Rot, 70, in com. 
Banc, Allan Prats 
cale, b 20H.6.37. 
C39 E. 3. fo. x5. 
3 Be349,50.em 
- 4E. 3. 37. 

+ N. B. — 
441 E.z. 1. Dicer 
20 El, 361, 

e Dicr $ El. 249. 


2.16 Weſim. primer. Cap-29, 
« Fit la priſonment dun an, & ne ſoit oye en lacourt 


le roy a counter pur nulluy.) This puniſhment ertends as well to 
the Appzentice, as to the Derjeant, | 


C Soit a volunt le roy.) Theſe wozvs are befoze expounden, 
Cap. 4. &c. 
Tr.18 E.1.in Ba. Frilliam de Waſthill plaintif againſt Matthew of the Erchequer, in an Adi- 
Rot. 168, wart” gy of TDeceit, and declared, that where he had demiſed to the ſaid Matthew 
certain lands in Wyrlingſcore in the County of Worceſter, and Blakegreve in the 
County of Warwick foz the terme of twelves pears, and covenanted by fine 
to aſſure the ſame, the ſaid Matthew other lands in the ſaid fine fraudulent. 
ly did inſert, to have and fo hold fo him in fee, to the diſheriſon of the plain; 
tif, xc, This matter was treated of, and examined by all the Judges of Eng- 
land , and the Treaſurer and Barons of the Erchequer in the p2zeſence 
(ſaith the Recozd) of Henry de Lacy Earl of Lincolne, aſter William de 
Biſhop of Ely , and Rober: of Tipetet and others : andto uſe the wozds 
of the Recozd, Super examinationem tam ipfius Matthzi quam recordorum, com- 
pertumeſt , quod hc & alia perpetravic in deceptionem Curiz : And thereupan 
Judgement 1s giten , Quod committatur gaolz jbidem moratur* per unum 
«*W. 1, cap. 29 annum & unum diem ſecundum * Rtatutum, & finis * cafſetur. The quaſhing 
* Nora hoc. of the fine was by fozce of theſe wozds in this Statute, Er & le treſpaſs demand 


oreinder paine, ſoit a voluat le roy, That is, of the Kings Court, Where the 
plea dependeth, 


Hec eft finals concordia fatta incuria domini' Regis apud Weſtm' i 

die Santt Michaels in xv, dies , Auno regni Regs Edwardi filii Re- 

Nota, Six Judges £15 Henrici tricefimo tertio, coram Radulpho de Henghaw, Willielma 4 

inthe Court of Bereford, Elia de Bekingham, Petro Malore, Willielmo Howard, & Lam- 

on ts berto de Trikingham Fuſtic, & alits domini regis fidelibus tunc ibi pre- 
| ſentibus, Inter Rogerum de Gamages, & Ceciliam uxorem ejus quertw 
tes, &. Fohannem filium Fohanns de Ballingham deforc de duabus mi 

ſuagits, quinquaginta & duabus acris terre, 0 nna acra boſci, & dimid 

un acre paſture, & medietate unins acre pratl, cum pertinentiis in Bak 

UNE lingham unde placitum conventions ſummonitum fuit inter eos in eadem 
Curia, ſcilicet quod preditFis R, recagn' preditta tenementa cum perth 

A render to Ce- pentits is Jas ipfiucs Fahanns, Et pro hac recognitione, fine & concordia, 
cilie, which was 24em FOvanues conceſiit preditiis Rogero & Cecilia preditta tenement 
nn, — Ccumpertinentits, & ille eis reddidit in eadem euria, Habend & ns 


eiſdem Rogero & Cecilia, & heredibus ipſius Cecile de capitalibus domir 

nts feodi illine per prez que ad tenementa pertinent imperpetuum, Et 

preterea idem Fohannes conceſs yo: ſe & haredibus ſuis, quod ip war: 
: 


rant eifdem Rogero & Cecilia, & haredibus ipſius Cecilie, prediffa tt- 
nententa cunz pertinentiss contra omnes homines imperpetuum. Et pro 
bac recognitione, redgitione, warrant”, fine & concordia iidem Rogerus & 
Cecilia dederunt predidto Fohanni viginti libr ſterlingorum. 


Hill; E.z.coram = This Fine being removed coram Rege ; the heirs of Jobn Ballingham, vi, 
rege rot. 93, Eecih Ye wife gf Roger Burghull, and her hugband,, aud Stbyl and Cecllie 
Hereford. datghters and heirs of Margeric, bzought a Writ of Deceit, 4c- W2 the 
avoiding of the Fine : Aſerentes ( ſaith the Recozd) prxditum finem minus 
rice eſſe leyvatum in deceptionem Cuz regis, & in exhzredationem haredum 
przdia*, eo quod proghts tenementa 1a predift' fine contenta ſunt > 
manerlo de Ballingham , quod eſt de antiquo dominico coronz- . Angli. 


After- 


| 
] 
1 
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Afterwards Roger andCecilic his wife-upon their default was ſevered;and Si- 
bill and Cecilie ſued fozth, and p2ayed that the fine foz the cauſe afozeſaid, reyo- Vice 17 E.z.31, 
cetur & penicus adoulletur, and the Court tn this caſe reſolved thus, Er quia vide- 39 E-3.22- 8 AG 
tur Curiz quod przd' Sibilla & Cecilia fhliz pred” Margeriz ad breye ſpum prxd* re- 08S of De 
ſponder' non debent, eo quod przdiR* Jobannes filius Johannis anteceſfor earun- cj js;obe © 
dem,&c. fi modo vixifſer ad przd' finem adnulland* admitti non debuit : And yet brought by the 
the Kecozd pzocecdeth foz the puniſhment of the deceit to the Court in theſe Lord for the ad- 
wozds, Quzficum cſt a przfatis Rogero de Gamages, & Cecilia uxore ejus, quid re- —_—— wich 
ſpondeant ad deceptionem & colluhonem Curiz dominr Regis przd',&c. qui dicunt dhe ety ; 
quod przd' tenementa1n przdicto fine contenta ſunt ad cortmunem legem placitabi. may puniſh the 
haz & ſemper 4 tempore, quo non cxtat memorta hucuſque,8c, & non per breye clau- Deceir to the 
ſum de recog &c, co quod non ſunt de antiquo dominico, &e. & de hoc pon* ſe Courr, at the ſuit 
* ſuper Patriam, &c, Idco yen' inde Jurata coram Rege a die Paſchz in quindecim I parry br his 
dies ubicunque &c. | * a E.3-31, 
There 15 a Chapfer added amoncglt the Acts made in W.2, Anno 13E.1. the 
laſt Chapter ſaving one in theſe w'o2ds, Chauncellor, Treaſurer, Juſtices, ne nu! 
d:1 Councel le Roy, ne Clerk dc la Chauncery, ne del Eſchequer, ne de Juſtice, ne 
dauter Miniſter, ne nul del hoſtile le roy ne clerk, ne lay, ne put receiver Eſgliſe, ne 
adyowſon de Eſgliſe, ne terre, ne tenement cn fee per done,ne per achate, ne a farme, 
ne a Champerty, nec en auter maner, tanque come le choſe eſt en plea deyant nous, ou 
devant ul de nous Miniſtres, ne nul lowereent ſoit priſe, &C, 
It is certain that this Chapter was not enacted in x 3 E.1, therefoze it is to 
be ſen when it was mide a Law, { TUE 
Firſt, Flea coupleth the 25, Chapter of this Parliament of W, 1. and the Flera ub#ſupra. 
ſaid Chapter inſerted info W.z, together ; whereby it ſemeth that it was made 
at this Parliament. 
2+ It is enacted in the French tongue, and this Statute of W. x, is, and all 
the reſt of the Statute of W.2. is in Latine. 
3+ It hath the ſame ph2aſe and manner of penning that the 25, 28, and 29, 
Chapters of this Act of W.r. hath: 
4+ The Statute of Champerty made in the x 1. year of E.r. (which was be- Star. de Champ. 
foze the Dtatute of W.2.) recitcth the effec of this Chapter, andthe 2g, Chap- 2900 xx E.z.Ver. 
terof the Parliament of W. 1. foz by the ſaid Act of x1 E. 1, it 1s recited, Come _ _ 
contenue ſoit in noſtre Eſtatute, que nul de noſtre Court preigne plea a Cham EF: 
per art ne per Engin' ; Which is a ſummary recital of the ſaid Act inſerted, as ts 
afozeſaid, amonglt the Statutes of W. 2. fo2 the Chancelloz, ZTreaſnrer, Juſti- 
cesXc. are all of the Kings Courts, and it was fitter to rehearſe them nene- 
rally, then by particular names. | 
© Andfurther, the ſaid Act of xx E.x. reciteth this 29, Chapter concerning 
Counters, Attournies, and Appzentfices, and others, as Fleta doth, rather by 
way of erplanation, then in the ſame woz2ds, | 
5+ There is no one Act in W.r1, ſo gencral as this rehearſal in the 1x E.r. 
is, fo2 the 25, Chapter is nul miniſter, and this fs nul generalment without 1i- 
mitakion, 
6. Bention is made in the recital of the ſaid Act of 11 E,1.of Officers a hauts 
homes & auters de la terre, and in no Statute befoze that, any mention is made 
des hauts homes, that is,of the Chancelloz,Treaſurer,the Kings Counſellozs,xc. 
but onely in this Act, which is inſerted amongſt the Statutes of W. 2. 
7- And where by the 28. Chapter, p2oviſion was made againſt the Clerks 
of the King, and of the Juſtices, and by the 2g. Chapter againft Serjeants, Ap- 
pzentices, Attournies, and others, it had ben a great omiſſion and vefec in the 
Pakers of theſe Laws, to have left out the great Dfficers and Juffices them 
ſelves of the Kings Courts, and others recited in this Ac inſerted in W, 2. 
againlſt whom it was moze neceſſary to p2ovide, then againſt the other, becauſe 
they had moze power to offend, And the Law had not ſ@med equal, if pzovi- 
fion had not been made as well againft the majozities, as the minozities, the 
great, as the ſmall. 
Fi 3, The 
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Vide W. 2. ca.49. 
Star, de 33 E.l. 
De 


conſpiracy, 
Ver, Mag. Chart, 
fo. 111.b. 


Vide Mirror c.5, 
$ 4. Briton 37.b, 


Fletali, 2. £2.33. 


de Virgatoribus, 


Weſtm. primer: Cap.3o, 
8. The ſaid Act inſerted into W.2. infliceth puniſhment (a 1a volunt le Roy) 


the Act of 11 E.1. doth ave hereunto thz& years impaiſonment, foz dignitas per. 
ſonz auget penam. | 


« En fee.) Thatis, in fe-limple. 
< Per done.) That is, by a gift in tail. 


© Ne per achate.] That is, by purchace of money oz other conll 
eration. 


« Ne a farme.] That is, by leaſe foz life, oz foz years, 
« Nea Champerty.] This hath ben explained befoze Chap. 25. 


 Neen auter manner. ] Theſe be general wozds, and fozbid ll 
purchaces pendente placito by the perſons named inthis An; which is wozthy 
of obſervation, to make a diverſity between theſe perſons herein named, and 
others ; ®c befoze Cap.2 5. and note well the boks there quoted, 


T A volunt le Roy.] This is explained befoze Cap. 4, &c. 
T Auxibien celuy que purchace come celuy que le fra, 


Note the puniſhment lieth by this Ac equally, as well upon the giver as 
the taker. 


E——_— 


CAP. XXX. 


T pur ceo que multz des gents ſe pleignent des Ser- 

 jeants, criours de fee, & les Marſhals des Juſtices cn 
Eire, & [dauters Juſtices] quelles pernent a tort deniers de 
ceux queux recoyeront ſeifin del terre, ou queux gaignont 
lour quereles, & de fine levie, & des jurors, villes, priſoners, 
& des auters attaches en plees de la Corone, auterment que 
faire ne duiſſent, en mults des manners, & de ceo quil ad 
plus grand number de ceux que eſtre ne duiſt, per que le 
people eſt malement greve,; leRoy defende, que ceſtes choſes 
ne ſoient diſormes taits. Er 1 ulP ſerjeant de fee le face, 
office ſoit priſe en le maine leRoy. Er fi Marſhals des Ju- 
ſices le facent, ſoient punis grevement a la volunt le Roy. 
Er a touts les Plaintifes lun & lauter rendre le treble de cco 
quels aver' priſe en cel maner, 


yl SCTJants, ] Flera rendzeth theſe wozds thus, Virgatores ſervientss, 
they were called virgatores a yirgts, of white rode, which they carried in their 
hands 
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hands befoze the Juffices in Cyze and other Juſtices, 


C Criors de fee.] It appeareth by Flera that theſe are compzehended 
under the general name of yirgatores, and therefoze carried rods alſo, he ren- 
vzeth theſe wo2ds clamatores de feodo, 


CF Etles Marſhals des Juſtices.) jugiciariorum Mareſhatii, 


@ Etdeceo queil ad pluis nombre qu eftre ne duiſt.) 
Vereby it appeareth, that the over-great number of thoſe Uirgers, Criers, 
and Marthals, was a means of exrtoztion, oz grievance of the people ; and ſo it 
is in all other caſes of what pofeſion 02 place ſoeber, Multicudo imperato- 
rum perdidit Cariam: Beſides it taketh away the eſtimation and credit of 
the ſame. 


—————_— 


CAT. KALE 


E ceux queux parnent outragious tolnet', enconter Mg. Charr.c.zo; 


common ulage du Realme en la ville merchandie : 
Purview eſt, que ry ull le face en la ville le Roy meſme, 
que ſoit bail' a fee farme, le roy prendra le franchiſe del 
marche en {a maine. Et 1 ſoit auter ville, & ceo ſoit fait 

er le Seigniour de meſme la ville, le roy le fra per meſme 
| maner. Et fil ſoit fair per le bailife fs le commande- 
ment le Seigniour, il rendra al Plaintife au tant pur le out- 
_ priſe, come il ayoit priſe de luy, fil uſt import ſon 
tolne: & il avera priſon del xl. jours. Des Citizens, & des 
Burgeſſes a que le roy ou ſon pere ad grant murage pur 
lour villes encloſer, & que tiel murage parnent auterment 
que lour eſt grante, & de ceo ſoient attaintes : Purview eſt, 
que ils pardent cel grantde touts le temps que ſerra a vener, 
& ſerront en le grievous mercy le Roy. 


- Jn the troubleſome and irregular reign of H.z. outragious tols were taken 

and uſurped in Cities, 1Bozoughs, Towns, where Fairs and Parkets wers 

kept, to the great oppzefion of the Kings @ubjecs, by reaſon whereof very 

many did refrain from the coming to Fairs and Parkets, to the hindzance of 

the Common-wealth; foz it hath ever ben the policy and wiſdom of this Realm 

= Fairs and Barkets, and ſpscially the Barkets, be well furniſhed and 
equented, 
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Flera ubiſuprs, 


Flera ubi ſuprs, | 


W.z, CaPp.25+ 


7 Tolner.] Toll. Fo the generality of the wozd, ſ@ Jchu Webs L83.f946. | 


Cale, Lib,8, Magna Charta, and W.z, Whereof, and of the ſeveral kinds thereof, 
Fro 3 


moze 


We > 


p. W.3, ubi ſup, 
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Vide cap. 36. for 


this word. 


Cap. Icin' Ver. 


Mag. Charrt. 


Flera lib. 2. ca.43- 


& lic. £2.26. 


BraR.li.2.56,47. 
Forum,Nundine, 
Feria, Mercatue, 


Oppidum. 


Cap.1. $ 3: 
Inter leges 
ilnz Regis, 


Inter leges Ethel- 


ſtani Regis. 


Inter leges Ethel- 


dredi Regis. 


Inter leges Ca- 


nuti Regis, 


Mich. 39 & 40 
Eliz, Cor. Reye, 


without any grant a Court of Recozd, called a Court of Dionne, 


Cap.z:. 


Weſim, primer. 
moze ſhall be ſaid in the expoſition of the Statute of W. 2. foz that here it is 
reſtrained, as hereafter appeareth, | | 


T Outragious.} That is, either where a reaſonable toll is due and ex, 
ccſive toll is taken, o2 where no toll at all is due, and yet toll is unjuffly aſar, 
ped, fo2 it is an outrage to doe ſuch a common injury and wzong ; ſometime it 
is called ſuperfluum, vel indebitum, yel injuſtum, 

No toll 1s due either on the part of the Lozd, when he hath a Fair oz Pars 
ket, and not any toll ; oz on the part of the Parket-man, who ought to be pif- 
charged of toll, oz of the thing ſold that is not tollable. 


© Enla ville merchandie.) That is, ina City,Boough;02 Town 
of Berchandize, where Fairs and open Parkets are kept, foz merchandizing, 
and buying and ſelling. 

This is intended of toll to the Fair oz Barket, whereof we will only ſpeak 
in this place, | 

Toll to the Fair o2 Market is a reaſonable ſumme of money due to the ow- 
ner of the Fair oz Parket, upon ſale of things tollable within the Fair oz Par- 
ket, 02 fo2 ſtallage, picage, oz the like. 

And this was at the firft invented, that contracts might have god teſtimo- 
ny, and be made openly ; foz of old time, pzivy oz ſecret contracts were foz- 
bidden : And the Mirror ſaith truth, foz the ancient Law was, Negoriater in 
yulgo fi quid mercatus fuerit in cam rem teſtimonia habeto z nemo extra oppidum, 
nift przſente przpoſito aliiſye fide dignis hominibus, quicquam emito, And another, 
Ne _ extra oppidum quid emat : In theſe Laws oppidum is taken foz Fair oz 
Parket. 

And again the ſame King, $i quis teſtatd rem aliquam mercatns fueric, quam 
alius deinceps quiſque ſuam efle contenderit, cam yenditor prafter, atque in & 
recipiat, five is ſeryus five ingenuns fuerit: die autem dominico nemo merce- 
turam facito; id quod ft quis egerit, & ipſa merce, & 30. praterca ſolidis 
mulKator, 

Yere note by the way two things, firff, the antiquity of the Law fo 
changing of pzoperty, acco2ding to theſe ancient Laws, and therefoze to this 
day it is called Apertum forum, 02 Apertus mercatus, an open Parket, oz Bar 
= overt ; And fecondly; that no Perchandizing ſhould be on the Lozds 

ap. 

- Bonorum ( fine fidejuſſione, & reftimonio ) emptio, aut permutatio non 
CitOs 

Si quis teſtibus non adhibitis quicquam fuerit mercatus idemque alter uti fuum ipſius 
proprium vendicarert; emptori nulla fiat adyocandi poteſtas, verum is Domino reni 
reddiro, &, Which J have recited foz the confirmation of the Mirror, and fo 
the honour of venerable antiquity. | 

Every one that hath a Fair 02 Parkef, ought to have it by grant oz pze- 
ſcription; If the King grant to a man a Fair oz Parket, and grant no 
toll, the Patente ſhall have no toll, foz toll being a matter of pzivate foz 
the benefit of the Lo2d is not incident to a Fair oz Parket ſo granted with- 
ont a ſpecial grant, as it was adjudged in the caſe of Northampton, foz ſuch 
a Fair oz Parket is accounted a free Fair oz Parket ; and there if 
was alſo reſolved, that after ſuch a grant mave the King cannot grant 
a toll to ſuch a free Fair 02 Parket without quid pro quo, ſome pzopo?s 
tionable benefit to the Subject. ' Laſtly, it was there reſolved, that if the 
toll granted with the Fair oz Parket be ontragious oz unreaſonable, 
—_— of the toll is void, and that the ſame is a free Parket 9; 

air, | 
Wut if the King grant unfo one a Fair oz Parket, he ſhall have 


ws Ss. 


——_— SY WW” _W 7 Rm CO Ri 
NW” W,_ 


2 => 
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as incident thereunto, fo2 that is foz adbancement and erpedition of Juſfice, Bra&.l.$.ca.334; 
and fo2 the ſuppozting and maintenance of the Fair oz Parket ; and ſo note a 27 E-4.c3.1R:3, 
diverſity between the pzivate and the publick, en ——_— 

.* No toll fo any thing tollable bzought to the Fair oz Parket to be ſold,ſhall op = oa * 
be paid to the owner of the Fair oz Parket befoze the ſale thereof, unlefe it be b. Dicr 3 Mar. 
by cuſtome time out of mind uſed, which cuſtome none can challenge that 232-133- 

claim the Fair oz Darket by grant within the time of memozy, viz. fince * 9 H.6.fo,45; 
the reign of King R.1. which is a point wozthy of obſervation fo2 the ſuppzeſ- *i* Toll 7. 
ſion of many outragious and unjuſt tolls incroached upon the ſubjec to be pu- 

niſhed within the purview of this Statute. So note, it 3s better to have a 

Fair by p2eſcription, then by grant. | 

Alſo if the L0zdo2 owner of the Fair oz Barket doe take toll of the ſeller 2&3 P.&Mc.7, 
of hozſes, xc. he is fo be puniſhed within this Statute, foz he ought to take if 3? Eliz. cap. 13: 
of the buyer onely. Vide 2 & 3 Ph, & Mar, & 31 Eliz, And fo de communi jure 9 6. 45- 
no foll ſhall be paid foz things bzought to the Fair o2 Barkef, unleſſe they 
be ſold, and then toll to be taken of the bayer ; but in ancient Fairs and Par- 
kets toll may be paid fo2 the ſanding in the Fair oz Barket, though nothing 
be ſold. 

If the King oz any of his P2ogenitozs have granted fo any to be diſchar- Bra®.li.z, fo. g7, 
ged of this toll either generally oz ſpecially, this grant is god to diſcharge him 3 = all 445. 
of all tolls to the Kings own Fairs oz Barkets, andof the tolls, which toge- ” = 4 =—_ 77« 
ther with any Fair oz Parket have ben granted after ſuch grant of diſcharge, zg £.3.1;. b, "- 
but cannot diſcharge tolls fozmerly dne to Subjects, either by grant oz pze- 415-3-24.43 2.3. 
ſcription. 29+. 44 E-3.20, 

Hereot BraRton ſaid, In omni libertate conceſla, &c, erit prioritas przferendz, — 94. f. & 
And again, Efſe enim potent liberras, ur fi quis teneatur ad dandum ex ſeryitute, B = * 
ficut theolonium & conſuetudines, ex libertate defendi poteric ad nen dandum, Item bank _— 

k ex ſeryitute teneatur quis ad non capiendum, ex libertate conceſla capere pofſit con- 
ſuetudines & theolonia, 

Tenants in ancient demeſn, foz things coming of thoſe lands, ſhall pay no - 1.4.4; 9 H.s, 
toll, becauſe at the beginning by their tenure they applied themſelves to the 25-E.N.2.2:8.4, 
manurance and husbandzy of the Kings demeans, and therefoze foz thoſe lands *<vift. 
ſo holden, and all that came oz renewed thereupon, they had the ſaid pzivi- 
ledge : But if ſucha tenant be a common Herchant foz buying and ſelling of 
wares 02 merchandizes, that riſe not upon the manurance oz husbandzy of thoſe 
lands, he ſhall not have the pziviledge foz them, becauſe they are out of the rea- 
ſon of the pziviledge of ancient demeſn,and the tenant in ancient demeſn ought 
rather to be a husbandman then a merchant by his tenure, and ſo are the books 
to be intended. And herewith agreeth an ancient Recozd, the effect whereof 
is, Quod hii qui clamant efle immunes de theolonio preftando, ur tenentes in anti» gy pp 4 
quo.dominico, yel per chartas regum, non debent diſtringi pro aliquo theolonio pro rege ror.qr. 
merchandizis ad uſus ſuos proprios emptis ; imo pro merchandizis qu* emerint vel Devon. 
yendiderint ut mercatores, debent ſolvere pro els, 

King H. z, did grant fo the Abbot of L, and his ſacceſſozs, Quod ipfi & ho- Rox. Pail, An 18 
mines ſui fint quicti ab omni theolonio in omni foro & in ommibus nundinis, &c, E1, fo.2.inr, Abe 
And there it is reſolved, that the Abbot ſhould have this p2iviledge by fozce of bem loci fangi 
this general grant in this manner, Quod ipfi & homines ſui fint quieti a przſta- | re 
bone theolonit in venditionibus & emptionibus pro ſuis -neceffariis, ut in vi- wich. -=# co» 
Qu, veftitu, & funilibus, & hoc ad opus proprium ipfius Abbatis & hominum ram rege pro mers 


ſuorum, | cato de Brim- 
*The King ſhall not pay toll foz any of his gods, and if any be taken, it is "ingham ace” 
puniſhable within this Statute, * 25H.6.54, 


q Marche.) This wo2d doth here include as well a Fair as a Parket ; 
ſoz Forum, from whence Fair is derived, ſignifieth both ; and a Part isa great 
Fair holden every year, derived a Merce, becauſe merchandizes and wares are 
thither abundantly bzought ;- and Mercarus is derived 4 mercando. 

- © Prendra 
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@ Prendra le franchiſe.) That is, thall ſeiſe the Franchiſe af 
the Fair oz Parket until it be redemed by the owner : ut this is inten- 
ded upon an office to be found, foz in Statutes incidents are ever ſupplied by 
intendment. 


E Scignior de meſme 1a ville.] That is, the owner of the 
= Fair oz Parketf. | 

Fleta li, 2. cap.43, Fleta colleceth the effec of this fozmer part of the Ac in theſe wozds, Inhi. 
verſus finem. birum eſt ne quis in villis Regis merchandiis, que dimiflz ſunt & commiſlz ad feodi 
firmam, indebita & injuſta capiat theolonia 3 quod fi quis fecerit, extunc eo 1pſo ca. 
piet Rex libertatem mercati in manum ſuam ; eqdem modo facit Rex, licer in alteriug 
villa premiſla fieri contigerit, fi baliyus hoc fecerit fine yoluntate domini ſui, redder 
rantum querenti, quantum cepiflet baliyus ab eo, fi tolnerum aſportaſſet, & nihilo. 

minus habeat priſonam 40.dierum, 

Vere I perſwade my ſelf ſome would deſire to know what is due foz foll 
to the Fair oz Parket : To which J anſwer, that J can tell what was due 
of old, and what was ozdained in times paſt by ancient Kings fo be paid; fo 

Mirror ca. 2, $ 3. fe Mirrour ſaith, Que Faires & markets ſe fiſſent per licus, 8 que achators de 

: blee, & beaſts donaſſent toll a les bailifes des ſeigniours de markets, ou de faires, ceſt. 

aſcayoire maile de dixe ſoux de biens, & de meynes, meynes, & de pluls, pluis 
al afferant, iſſint que nul tol paſſaſt un denier de un maner de merchandize, & 
ceſt tolle fuit troye pur teſtmoigner les contraRs, car cheſcun privi contraR fuir de. 
fendue. ut at this day there is not one certain toll to the market taken, but 
if that which is taken be not reaſonable, it is puniſhable by this Statute, 
and what ſhall be deemed in Law to be reaſonable, ſhall be judged, all cis 
cumſtances confidered, by the Judges of the Law, if it come judictally befoze 
them, 

Cap. Icin.ubi ſup. : . 

3E.3.a0.449., © Murage pur lour villes incloſer.} Muragium, 4 muro, as our 

Meg” were Ac doth explain it, to wall in, oz incloſe with wall a Town, under whic 

m.30. Harwich Wo2d 1s here included a City and Burgh, 

Rot, pat. $8 R.2. Burage tis a reaſonable toll to be taken of every Cart, Uain, Yozſe laden 

x. part m. 35. 5 coming to that Aown, foz the incloſing of that Town with walls of defence, 

lop. m. 38. Yar- fog the ſafegard of the people in time of war, inſurrection, tumults, oz up2o;es, 

* Flet.li.r.ca.42, and 1s due either by grant oz by pzeſcription. 

43E.3.413H.4 Wut if a wall be made, which is not defenſible, noz foz ſafegard of the 

ubi ſup. Rot. pat, people, then ought not this toll to;be paid, foz/the end ofthe grant oz pzeſcri- 

þ _ — de ption is not perfo2zmed. | ; 

—— * He that hath 1Burghbote granted to him, is diſcharged of Purage granted 

London, Rot.par. aſterwards ; And although Purage be here particularly named, yet are grants 

12 H.6, m.18. of like nature within the purview of this Statute :. as, 


1. part. Reg.259. * Pontage. 

F, N, B. 227. > Paviage, 

Þ Rot-pat.10 E.3. ©H a c | 
mT1.33, Henley 3, epage, Ec. 
part. Rot. Par, 


:E.2.1.pan,m, © Pardent cel graunt de touts temps.) Here the whole Fran- 
E oy chiſe is fozfeited, and ſo note a diverſity betwen prendra la franchiſe, 8c. and 
Regiſt.259, *  pardent cel graunt, the one implying a ſeiſure, as hath ben ſatd, and the other 


c Ror; Pat. x E.z. a fozfeiture fo2 ever, © fo2 it is a miſuſer, oz abuſer : © And thereof Bratton 


m. 10, ſaith, Hujuſmodi aurem libertares, &c.' Ratim quaſi transferuntur, & quaſi poſſiden- 
dz <q P34: tur, &c., donec amiſerit per abuſum, vel non uſum. | 

- "" 4 ; It is to be obſerved, that Conſuerudines hath ſeveral ſignifications in Law: 
2 H.7.11. fo2 ſometime it ſignifieth Cuſfome, which doth include all manner of tolls: 


e Bra&.li.z.f0.56. and therefoze Bratton ſaith, De novis conſuetudinibus leyatis five in terra, five 1n 
Lib.z.fo.117. aqua quis cas leyayit, & ubi : -©9 called, becauſe they colour things ſo taken 


Cor his ibfop, under pzetert of pzeſcription oz cuſfome,where there is none at all : and there- 


foe 
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foze here they are called noyz conſuerudines, becauſe they were new folls oz er- 
actions, under the viſard of antiquity, | 

Flera rendzeth this laſt part of this Chapter in theſe wozds ; Icem qui mura- 
gium ad villam claudendam grayius ceperint, quam concefſum fuerit per cartam regis, 

dant extunc gratiam ſuz conceſſionis, & graviter amercientur. 

And pzeſently after the making of this Ad, the effec thereof foz Juſtices in 
Eire to enquire of it, was Mſerted in the Chapters oz Articles of the Eire 
in theſe wozds : Item de his qui ceperunt ſuperflua yel indebita tolnera in civitati- 
bus, burgis, vel alibi contra communem uſum regni : Item de civibus & burgenfibus 
qui de muragio per dominum regem eis conceſlo, plus ceperunt quam facere debcrenc, 
ſecundum conceſſionem dormini regis faRtam, 

The Mirrour ſaith, touching BYurage thus, Le point que yoer que ceux que 
miſuſent murages les perdent ne fuit nuſtier dayer eftre, car ley voer que cheſcun 
perdra ſon franchiſe que miſuſera : ©9 as this Dtatute was made in that point 
fo2 two purpoſes, viz. fo affirm the Common Law, and to adde a farther pu- 
niſhment, viz, to be grievouſly amcecied, 


—_————— 


CAP. XXXI1L. 


— 


Dj ceux queux parnent vitaile, ou nul riens al oeps le 
Roy a creance, ou a garriſon du chaſtell, ou ayllors, 
& quant ils ont reſceive le payement al Exchequer, ou en 
Garderobe, ou ayllors, deteignont le payment des crean- 
cers, a grand dammage de cux, & en elclander du roy : 
Purview eſt, de ceux queux ont terres ou tenements, que 
maintenant ſoit ceo lee de lour terres ou de lour chateux, 
& paies as creancers, ove les dammages queux ils ayeront 
ewe, & ſoient rentes pur le treſpas, & fils neient terres ne 
tenements, ſojent en le priſon a la volunt le roy. De ceux 
que pernont part des dets le roy, ou auters Jouers pernent 
des creanſors le roy, pur faire le payment des meſmes cel- 
les dets : Purview eſt, quils rendent le double, & ſoient 
punies grevement a la volunt le roy. Et de ceux queux 
parnont chiyals, ou charetres a faire le cariage le roy, plus 
que meſtier ſerroir, & pernont louers pur [releſſer} ſes chi- 
vals, ou les charettes. Purview eſt, que fi ul de la court le 
face, il ſerra grevement chaſtice per les Mareſchals, & fi ceo 
ſoit fair hors de la court, [per un del court] ou pur auter 
que de [a court, & il [ent] ſoit attaint, il rendra le treble, 
& lerra en le priſon le roy per xl. jours, 


ti, | De ceux queux parnent vitaile,] Cencerning this point of 
Purvetance, we ſhall refer the Keader to Magna Charrt, cap,2 t, and ſhall ſay 
en 
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Fler, li,2; cap.4}. 


Cap.Icin. ibi ſup; 


Mirr, cap.$. $ 4- 
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no mo2k concerning that matter fo2 thaw cauſes ©. 1. Foz the Tert ofthis Law 
is evident. 2. Fo2 that there have ben many erccllcnt Statutes made con, 
cerning Purveyours, and Purveyance, in all to the number of 48. Which are 
fully and plainly penned, one of them being a g@d expoſition znd inlargement 
of another, 3. J findno Bok-Caſe, noz any Repozt foz the cxxofitton either 
of this oz of any of the ſaid Statutes, which (to ſay the truth) had moze ney 
of erecution then expoſition : and therefoze eiffer the Purveyours have ben 
ſo honeſt and juſt dealing men, as they ſeldome oz never offended; o2 e[ſe they 
have had either ſo god friends, oz ſo good hap, as their offences have ben cove, 
red, 02 not imputed to chem, 


T De ceux queux parnent part des dets le roy.) The mit, 
chiefs befoze this ®tatute were ; Firlt, that in the reign cf King H. 3, the 
Kings Officers that had charge of his treaſure and revenue, o2 their agents 
would, in reſpec of his troubles and expences, p2etend to thole, to whom the 
King was indebted, that the Kings coffers were empty, and thereupon paying 
part to the Kings creditozs, compounded ſo2 their whole debts, and tck their 
Acquitances foz the whole, and converted the reſidue to their own uſe. 

The ſecond was, that ſometime thcy would craftily pay the whole, and take 
a great reward therefoze, which was diſhonourable to the King, damage to the 
Creditoze, and cozrupt dealing in thoſe officers, o2 theic agents. 

This Act tis general againſt all thoſe that take part of the Kings debfs, o; 
other reward of the Kings credito2s, fo2 paiment of the ſame debts. This Law 
doth pzovide, that he that ſo doth, ſhall render double to the party grieted, and 
ſhall be puniſhed grievouſly at the Kings will. | : 

This Act is in affirmance of the Common Xaw ; onely it addcth a greater 


| puniſhment, 
Ror. Parl, 5oE.3, Richard Lions Perchant of London, and Farmoz of the Kings Cuſtomes 
Nu. 17, and Subſidies was adjudged in Parliament fo2 buying debts of divers men, 


due by the King, foz (mall values, and fo2 taking of bzibes, to pay to the Kings 
creditozs their due debts, tobe impziſoned at the Kings will, and all his lands, 
tenements, and gods fo be ſeiſed to the Kings uſe, which pzoveth it an offence 
o2 miſdemeanour againſt the Common L aw, fo2 the Judgement was not given 
acco2ding to this Ae, | | 
Ror. Parl.5o E.z3. John KLo2d Nevill, While he was one of the Kings P2zivy Councel, bought di- 
au34- vers debts due by the King, namely, of the Lady of Ravenſholme, and Simon 
Love Perchant, far under the vatue : Zhe Lozd Nevill being herewith charged 
in Parliament, confeſſed that he received of the ſaid Lady 95-1. which ſhe gate 
him of her own gad will fo2 the obtaining of her debt : fo2 this (among 
others) he had Judgement of imp2ifonment at the Kings will,and that his offt- 
ces, lands and gods ſheuld be ſeiſcd into the Kings Hands, and to make reffitu 
tion to the Crecutozs of the Lady (who then was deceaſed) cf the ſaid g5.1, 


See for thele T Dets le roy.] g« fo2 the expoſition of theſe wozds befoze, Ca.rg. 
words before> = Cap. Itineris doth render this clauſe thus ; Er militer de hiis qui partem cepe- 
2g Ol runt debitorum domini regis, yel alia munera,ut de refiduo creditoribus ſatisfacerent. 
Ver. Mag, Char, ,Toconcluve this point, the Mirrour ſaith, In perjurie vers le Roy pechent ceux 
155+ miniſters, queux rien ne paierent des ders lc roy, ſolonque cco que enjoyne lour fult a 


Mirror ca.z.$ 5, faire, ou rendant part pur ſatisfaRtion del entier, & ne rendant au roy le remnant, 
Cap.5.$ 4. 


T Et de ceux queux parnent chivals, &c.] This Article 


concerns Purveyances and Purveyozs ; and therefoze fo2 the cauſes befoze re- 
hearſed, no moze ſhall be ſaid hereof in this place. 
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_ eſt, que nul Vicount ne ſuffer Barretors,, ne 


maintainours des parols en counties, ne Seneſchalles 
des graundes Seigniours, ne des auters (que ne ſoit Attor- 
ney ſon Seigniour ) a {1a ſuit faire, ne render les judge- 
ments des Counties , ne pronouncer les judgements [| ou 
aſſenter de faireles juſticements ] f11 ne ſoit eſpecialmene prie 
& requiſe de tours les ſuitors, & les attornies des ſuitors, 
on ſerronta la journe. Er f1 ul le face, le Roy ſe prendra 


ievouſemental Vicount, & aluy. 


Where by the Sfatute of Merton it is p2ovided, that every fre ſuitoz of the \,..... _ 

County, 4c. might freely make his Attozney to do theſe ſuits foz him. See there the ex= 
Now by colour hereof two miſchiefs did ariſe. poſition thereof 
I. That Barreto2s and Baintainers of guerels were by the Sheriff coun- 

tenanced to be Attozneys tomake ſuit, and amongft the ſuitozs to give judge- 

ments in the Counties, and ſometime pzonounce judgement in the name of 

the ſuitozs. 
2+ That Stewards of great Lo2ds, andof others who had no Letters of 

Attozney, accozding to the ſaid Statute of Merton, would do the like ; This 

Act doth remedy both theſe miſchiefs, as by the Letter hereof appeareth. 


| CT Barretors.] #9; the wozd and the ſenſe thereof, ſ&Lib, 8, fol, 36, Li.8. fo.36.in the 
in the caſe of 1Barretry, caſe of barretry, 
See the firſt part of 


T EnCountics.] Thatis, in the County Court, foz there the ſai, ** 188-701. 
tos be Judges, 


T Juſticements.] That is, all things belonging to Julfice, 
T A la journe.] Thatis, at the Court. 


CAP. XXXIF. 


PW ceo que pluſors ſont ſovent troves in counte 'con- Vero Ga Sf 


trovours des novelles, dont diſcord, ou manner de difſ6 / 
cord ad eftre ſovent enter le roy & ſon people, ou { aſcuns 
deJles hautes homes de ſon Rotalme: Detendu eſt pur le das 
mage que ad eſtre, & que uncore erft purra- avenier, que 
deſormes nulle ne ſoit ey harde dedire, ne de counter nulles 
faux noyelles, ou controyor , dont diſcord, ou manner de 


G eg diſcotd; 


- 6/- i 
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diſcord, ou eſclaunder puit ſurdre entre le roy & ſon peo. 
ple, ou les hautes homes de ſon roialme, Er qui le fra ſoit 
pris, & detenus in priſon jeſques a tant que il cit troye en 
court celuy dont la parol ſerra move. 2 R, 2. cap. 5. 


The offences , viz. falſe repozts and news puniſhable by this Law are fty- 
bidden by the Law of God : | 
Exodus 23. 1 Thou ſhalt not haye to do with any falſe report, neither ſhalt thou put thy 
hand to the wicked to be an unrighteous witnefle, 
Fo2 they which gladly hear falſe repozts and newes, will be al'o as ready to 
publiſh them. | | 
Ep. Jude. ver, Againf thole that deſpiſe Rulers, and ſpeak evill of thoſe that be in auths- 
Ver. 10, rity, and againft thoſe that ſpeak evill of thoſe things which they knew not : 
Exod, 23. 38. Judicibus non detrahes, & principi populi non maledices : Thou ſhalt not raile of 
the Judges, noz ſpeak evill of the Kuler of the people. 
Wefoze this Statute, in the reign of King H. 3, two kindof perſons were 
Authozs of great diſcozd and ſcandall in two ſeverall degrees ; firft , men that 
did raiſe and imagine, out of their own heads, falſe bznits and rumours, and 
others that repozted and ſpzead the ſame, whereby diſco2d arid ſcandall was 
oftentimes ſo kindled,ſometime between the King andhis Commons, andother 
times between the King andhis Nobles, the great men of the Realm, asthey 
wzought pzivy diſcontentment, that pzoduced publique diſcozd and ſcandall, 
whereof our Act ſpeaketh ; which ſcandall and diſco2d appeared in many Par- 
liaments between the King and his Commons, and between the King and his 
L o2ds of Parliament,and eſpecially in thoſe two Parliaments,the one in 21 H, 
3+ when Magna Charta was confirmed, and the other in 42 H. 3. holden at Ox- 
ford, Which in Dtozy is called Inſanum Parliamentum ; And this diſco2d and 
ſcandall did oftentimes in the reign of that King bzcak out into fearfull and 
blody Warres and rebellions accozding to that old obſervation, Improbi rumo- 
res diffipati ſunt rebellionis prodromi, which fully appear in our Yiſcozies wars 
ranted by god Recoz2d,and is implied in this Act in theſe wozds ; « Fozaſmuch 
cc as there hath been oftentimes found Deviſozs and Repozters of rumozs, 4c. 
« whereby diſcozd hath many times ariſen between the King ( meaning H. 3.) 
*< and his people, oz the great men of the Realm. And amongſt all thoſe rebel- 
lions in thoſe dayes,thoſe at Lewes in Suſſex and Eveſham in Worceſterſhire were 
molt fearfull, bloody, and dangerous, fo2 at Lewes, the King himcelf manfully 
Polydor Virgil. fighting, confoſlo ex utroque latere equo capitur cum Richardo Rege Almanorum 
lib. Pas + >. fratre ſuo, & Edovardo principe filio, &c, Andat Evcſham, Simon Mountford Carl 
wh vey -u +: of Leiceſter (our Englith Cataline) inftruit aciem impedimentis ex acie remotis, acin 
a9 H. 3. fronte aciet ponit Henricum Regem , quem ſecum captivum ducebat, atque fuis 
armis induit, ut fi fortuna adyerſa fit, dum ille 1mperatorls perſonam gerens ab hoſte 
peritur, ipſe interim fuga ſaluti conſulere poſſic : 1nftruuncur contra & hoſtes & ani- 
mis & viribus ſupeniores : committitur utrinque pugna, quz aliquandiu anceps ſte- 
tit, Henricus inter primos hoſtium 1&us non pugnat, ſed Regem Henricum clamando 
indicat, quod ei ſalati fuit, &c. Quod ubi Simon animadyertit, ſuos cohortans in 
medios hoſtes prorumpit, qui a mulcitudine circumyentus przliando occiditur 
cum Henrico filio, | 
King E. x. finding by dangerous erperience the wofull effecs of ſuch falſe 
rumo2s and repozts.,as is aboveſaid, and knowing that the State of every King 
ficod moze aſured'by the hearty and inward love of the Subject towards their 
Dovereign, then by the dzeadand fear of ſevere and rigozous Laws, did there 
foe make this Law foz redzeſſe both fo2 the deviſing and ſpzeading of ſuch 
falſe tumozs and bzuits in all mildand temperate manner; both foz the ſtyle and 
the puniſhment, rather leaving the ſame to the cenſure of the Common La, 
(which all men willingly obey) then by inflicting any new deviſed _ 
x whic 
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ich modetation of our King, leaving the puniſhment td fine and impzifon- 
an the greater, fo2 that the ancient Law of England befoze the Conqueſt 
was much moze ſevere, and rigozons, as by a few eramples thall appear, 

Qui falſi rumoris in yulgus ſparſi author fuiſle deprehendetur, leviort aliqua paena 
40n mulRaror , yerum lingua ci preciditor, ni is cam integra capitis ſul atione 

demeru. i 

i” pars alium rumoribus diffipatis improba yoce laceraric, quam ob rem, aut cor- 

ci ejus damnum inferatura, aut de fortunis imminuatur aliquid, rum fi alter audicio- 
nes tanquam falſas refellerc & coarguere poterity aut is linguam data capitis z{tma- 


rione redimito, autei lingua praciditor, 
«4 En Counte.)] Thatis, in the Country 02 Realm, 


CT Controvors. | That is, Deviſozs 02  Inventozs of their own 
head, 


q Diſcord.) piſcordia. That is, difſencio cordium, diſſention of hearts; 
This grew (as hath ben ſaid) to ſuch an height in the reign of H, 3, as that of 
the Philoſophicall Poet might well be applied to it ; (which befoze is remems 
_ Imping hec tam culta nvalia miles habebit ? 
Barbarus has ſegttes ? enquo diſcordia crots 
Perduxit mere: ! 
Diſcordes, quaſi duo habentes corda, 


q Ou manerde diſcord.) That is, Latens odium) pztby hatred oz 
diſcontentment, which is occaſion of diſcozd , and whereby men become malee 
tontents. 


C Detecndueſt pur le damage que ad eftre. ] his damage o2 
danger you have partly heard befoze. 


qF Dedire, de counter, ou controvor.] Two manner of per» 
ſows are hereby p2ohibited, the firlt, thoſe that tell, ſpzead oz repozt falſe and 
feigned d2uiks and ramoars, under theſe wozds, Dire ou counter 3 And (econd- 
ly, ſuch as deviſe 02 invent of thetr own head the ſame nnder this wozd Con- 
trozor : Now the perſons being deſcribed, this Statute voth ſet down generally 
what thoſe bzaits and ramoars Hould be. 


T Fauxnovels, dont diſcord, ou maner de diſcord ou 
diſlaunder poer ſurder enter le Roy & fon people ou les 


hauts homes de ſon Realm. oe theſe falfe news , that is , falſe 
buits 62 cumours , there be five kindes within this Ac. 

1, Fil, if they be again the King, whereby diſcozd 02 fcandall may ariſe 
betweea the King and his Commons, fignifted here by people. 

2. Againſt the Commons, whereby difcozd oz ſcandall may be mobed be- 
tween them and the King. 

3. Thirdly, againft the King, whereby viſcozd oz ſcandall may grow between 
the King and the Peers, 02 Lozds and Nobles of the Realm, ſigniffed here by 
Les hauts homes de ſon Realme. 

4. Fourthly, againſt the Pers, 02 Lo2ds, and Nobles of the Realm, 
whereby diſco2d 02 flander may happen between them and the Kint. 

5. Laltly, whereby diſcozd oz ſcandall may ariſe between the King, his 
L ods, and Commons. 
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Int' leges Aluredi 
Regis. cap. 28. 
Edgari cap. 4, 
Inter -leges Ed 
gariR 

& inter leges 
Canuti Regis, 


Virgil. 


, Quod narratores rumorum qui cedere poſſunt ad timorem, & tremorem populi, & Tr, 19 E. 2.Rox. 


in dedecus Regis & Regni, capiantur, & in carcere derineantur, &c, 
Gag 2 By 


15. Coram Rege. 
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By this Recozd it appeareth of what quality the rumozs muff be. 
By Commiſſions of Oyer and Terminer power tis given to enquire, De illici. 
tis yerborum propalationibns ; and to puniſh the ſame. x ; 
Britton fol 33; Bricron ſpeaketh of both theſe kinds of offenders, viz. the Deviſoz, and the 
; Repozter , in theſe wozds, De ceux que troyont , & countent menſoynes del 
Roy, &c. 
Flera li. 2. ca.1 {ho Flera ſaith, Sunt etiam quzdam atroces injuriz, quz priſonam vyolunta- 
\  riam inducunt, ficut de inyentoribus malorum rumorum, unde pax poſlit exter. 
minarl, 
5R.2z.ca.61E.6 The ®tatuteof 5 R. 2. puniſhed ſeditious rumozs in an high degree , bat 
c. 12, x Mar.cap. that is repealed by 1 E. 6, & 1 Mar, | 
17 R-2-cap. 5. Jt was reſolvedbyall the Julfices, that hozrible and landerous wozds ſpe. 
ear: Dier x55, Ben of Nucen Mary, were within this Statute and puniſhable hereby, andnat 
Oldnolles caſe. by the @tatutes of 2 R. 2. cap, 5.no2 12R. 2. cap. 11, foz the King oz Nugn 
is an exempt perſon, and not included within theſe wozds, | Les hauts, ou graund 
homes, ou Nobles, &c.] by 
Cicero pro Clu= S@qme ſay that Rumores dicuntar 4 ruendo, quia inducunt ruinam ; and true it 
_— is that another ſaith, Ur mare, quod ſua natura tranquillum eſt, yentorum vi agita- 
tur , fic populus ſua ſponte placatus, hominum ſeditioſorum yocibus, ut yiolentifſi- 
mis tempeſtatibus, attollicur. | 
Dier fo: x3H, 7, , But it is to bo underſt@d,that albeit this Statute, and tho ſaid Act of 2 R,z. 
Keylway 28, 29. be generall in the negative; yet do they not extend toall manner of falſe news, 
F. N. B. 42-g- 02 hozrible andfalſe ſcandals and lies, 4c. fo2 thep extendonly to extrafudiciall 
2R, 3.9. flanders, #c. And fherefoze if any man bzing an appeal of murder, robbery, o; 
other felony againſt any of the Peers, oz Nobles of the Realm, #c. and charge 
them with murder, robbery oz felony, albeit the charge be falſe, yet ſhall they 
bave no Action De ſcandalis magnar', neither at the Common Law, noz upan 
either of theſe Statutes fo2 the bzinging of his Action, noz ſoz affirming the 
ſame to his Councell, Attourney, oz Curſiter foz the framing of his Writ, 9 
fo2 ſpeaking the ſame in evidence to a Jury, oz foz uſing of thoſe wozds foz the 
neceſſary commencement o2 pzoſecution of his Action judictally ; and ſo it is 
inan Acton of Fozger of falſe Des, oz any other Action whatſoever ; foz it is 
F. N, B. 41.g. a Paxime in Law, Que home ne ſerra puny pur ſuer des briefes en Court le Roy, 
22 E.3.15,43E-3 ſoitil a droit ou a tort 3 And the reaſon thereof is, that men ſhould not be deter 
20. tir, faux judg- red to take their remedy by due courſe of Law ; and therefoze the Statutes 
—s * 7.2.0, Never intended fo pzohibit the ſuing out of the Kings Writs, and the pzoce 
” my ing thereupon ; And ſoit is, if in the Star-chamber a Per of the Realm be 
28, 29, charged with fo2gery, perjury oz the like ; But if in the bill the Plaintif chat- 
geth him with felony, o2 any ofher offence not eraminable in that Court, that 
flander is within theſe Statutes, foz that the Plaintif purſueth not his charge 
in any judiciall courſe, ſ&ing the Court hath no juriſdiction of the ſame, andv 
bath it ben adjudged. 


T Soit priſe & detenus in priſon jeſque a taunt que 


il eit trove en court celuy dont le parol ſerra move. ] 


It hath appeared befoze, that by the body of the Ac not onely the tellers and 
repozters of ſuch falſe news, but the deviſozs and inventozs thereof are pohi 
bited: but no puniſhment is inflicted by this Act uxon the detiſoz oz inventoz, 
foz he is left to the Common Law fo be punilhed by fine and impziſonment ac- 
cozding to the quality and quantity of the offence, which is aggravatedinre- 

ſpect that it is pzohibited by this Act of Parliament. 
Deuter, cap. 19, Jp the =— 1s grounded upon the Law of God in this peint, Non maledices 
Eccleſiaſtes, c, 10, : Bevin the Kings caſe the ſecret cogitatien ofthe heart is p2ohibited, In co- 
| tua regl ne detrahas: and the ſcandals of great men are likewiſe 
o2bidden, Et in ſecreto cubiculi tut ne maledixeris divict , quia ayes cccli por- 
tabunt yocem tuam , & qui habet pennas annunciabic ſententiam ; {hat 1s 


Almighty 


nem —&& A+, os, A. Woot gr Porn and ay 
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Almighty God will pzovide means, that ſuch detracion and matledicion ſhall 
come to light, and be diſcovered. 
Dnely this Law infliceth impziſonment upon the repozter, untill he hath &... par. - r. 5; 
found out, and bzought into Court the Anthoz of thoſe falſe news. m, 13. Rot. Pat, 
; E. i. the King ſent Commiſſions fo all the Counties of England, fo ens 258.2, pars, 
qure De ſparſoribus rumorum, &c, 25 E,1 . Declaratio regis mifla ad omnes Comn' ag ogterT—y 
Angliz, de rege purgand* de certis rumoribus iniquis contra lpſum ors, &c. _—y r0E-3.m.26 
ex mandayit Majori & Vicecom* London' quod faRta inquifitione de ſparſori- 1, gorf. claus. 
bus rumorum & ſedic* in ciyitate ipſos caperet, & in priſona de Newgate detine- anno 20 E. z-part 
ret, &Cc, 1,,m,19, & a6, 


Vide lib. Intrat. Coke fo, 302, 303. in Falſe impziſonment. 


CAP. XXXV. 


Es hautes homes , & de lour bailifes , & des auters 
(forſpris les miniſters leroy, as queux ſpeciall auths- 
ritie eſt done de ceo faire) quea [ pleint des aſcuns, ou per 
lour authoritie demeſne attachent auters ove lour biens 
treſpaſſantes per lour poier a reſponder devant eux des con- 
tracts, covenants, ou de treſpas faits hors de lourpoier , & 
lour juriſdiction, la ou ils neteignont riens de eux, nedeins 
le franchiſe ou lour poier eſt, en prejudice duroy , & de fa 
corone, & a damage du people: Purview eſt, que nul de- 
ſormes ne le face. Et {i aſcun le face, il rendraa celuy, que 
per cel encheſon ſerra attache, ſon damage au double ; & 
erra ea le grieve mercy le roy. 


The miſchief befoze this Statute was, that great men and others that 


 hadparticular juriſdiction and power to hold plea of contracs, covenants, and 


treſpaſſes made o2 done within a certain pzecin , as within a Banour, Citie, 
02 Bozough, would attache others by their gods tb anſwer in their Courts. 
of contracts, covenants, and treſpaſſes made o2 done out of their power oz frat 
chile , pzetending the ſame to be tranſitozy, and ſuppoſe the ſame fo be yone 
within their power and franchiſe, which was to the pzejudice of the King and 
his Crown in loſing his Fines in Actions of debts and treſpaſſes yi & armis,and 
amerciaments, and other pzofits upon a falſe ſuppoſall, not like to the generall 
juriſdiction, and power of the Kings Juffices of the Court of Common Pleas, 


thzongh the whole Realm; foz whereſoever the contract, covenant, treſpas, xc- 


were made, the matter being tranſitozy, the plaintif may alledge it in what 
County he will, and the King can loſe nothing ; and ſo it is in the Kings 
Bench and Crchequer againſt pziviledged perſons in thoſe generall Courts : 
And the Statute ſaith further, and to the damage of the party being attached 
and ſued, as he is paſſing and travailing within that particular pzecint, upon 
a falſe ſuppoſall, where*in truth be ought not, Foz this miſchief this Act pzo- 
bideth remedy, as by the ſame ſhall appear, | 


_ © Delour bailifes,) pere Bailics are taken foz the Judges of the Mag-Chart. c.2, 
C Er 


Courf, as manifeffly appeareth hereby, 
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Brad. 1. 2. fo.14. 
Lib. 2. fol. 56. 
Lib. 3. fol. 228. 
Lib. 5. fol. 328.b. 


Mirror c3.1.H }- 
Int'leges S. Edw. 
fol. 23. & 132. 


Fleta li. I. Ca, 42. 


Mirror Ca. 5-$ 1, 


Fletalib, 3. £42. 
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7 Etdes autets.) #hat is, others that have particular juriſdigions 
and powers, as manifeſtly appeareth by the exception hereaſter, 


«_ Forſpriſeles miniſters le roy, as queux eſpeciall autho- 


ritie eſt donea ceo fair &. ] Vere is to be obſerved, | 

1+ That all theſe wozds belong to the exception , as by the Regiſter ap» 
peareth. | - 
24 Lhat Miniftri regis are intenved here the Kings Juſtices in his gene- 
rall Courfs of Juſtice, and ſo taken in this Kings time, as it hath b&n 
touched befoze. : 


7 Descontracts, covenants, & treſpas faits hors de lour 


poter & lour juriſdiction.) That is, out of the pzecinc of the Pa- 
nour, 02 ſach like particular juriſdiction, xc. where by pzeſcription oz grant 
they have power and juriſdictton to Hold plea of contracs, covenants, and debts 
made 02 done within the Panour, oz ſuch other particular juriſdiction. 


C La ouils neteignont riensde eux.] myis Att begtnneth, 
Des hants homes : and Bracton ſaith, Sunt qui Barones, & alii liberratecm hab®- 
tes, ſcilicer, Soc & Sac, &c. & iſti poſſunt indicare, &c, foz Soc is a pawet og jurif- 
diction fo have a free Court, to hold plea df contrads, covenants, and treſpaſſes 
of his men and tenants ; therefoze materially were theſe wv2bs avved , if 
a great man o2 others having Soc, Thould hold plea by fd2ce of that liberty vt 
any that ts not His tenant, it 1s coram non judice, and puniſhable within this 
Statute, Jt is diverly wzltten., vis. Soc, Sota, Sock, Sorke, Soke, Sockue, 
and Soknes , and it is derived from the old Daxon wozd Soketh, Sochehy vp 
Suchen, i, toefiquire oz findout , that is, to enquire and find out the truth of 
the matter in plea befoze him, and to determine it atrozvingly, which is as 
machto ſay, as ad inquirend', audiend*, & cerminand”, | 

And PFleta therewith agreeth , and ſaith, Soke fGignificar libertatem curie ce- 
netitium, quam Sokatn appellamus : and Curia implyeth ad audiendum & cermi- 
nandum, | 

The Mirrour ſaith, that En temps le roy Alfred, perdront tes ſucers de Dots 
ſer lour juriſdiAtion ouſter laurer paine, pur ceo que ils tiendrofit plea defendu 
per les uſages del realme aux judges ordinaries ſuters a tener, Which J rather vouch 
_—_ - ty the derivation of the wozd Soc, foz the great antiquity ofthe Law 
in is P09 At» 


C Nedeins la franchile.” what is, no; within any fach like parti 
cular power oz juriſdiction, either by the grant of the King, v2 pzeſcription, 

Foz the relief of the @ubjec upon this Statute,twb o21ginaU Writs are fra 
med 3 The one in nature of a tbition befbze the ſait begun, commandint; 
that the party ſhall not be arreCed contrary to the ſozme of this Dtatute. 

- The other, aſter the ſuit began, the party to recover the penalty of this Att, 
viz, IgG on = a command —_ egg the odds attarhed 02 viffrat- 
ned, hich Writs appear 1 coifter : But the party waive the 
benefit of this Dtatute,and therefq2e if he plead td the Aion ad Three, or 
hath concluded himſelf, and ſhall not have any Ation upon this ®tatutt, 
thorelngs he anal plead the ſpeciall matter, and by that means take benefit df 


Elera rendzeth this Ac in this mater : De magnatibus & corum balivis & 
aliis ( exceptis miniſtris. regis, quibus ad hoc authoriras dara eft ) yui ad queri- 
moniam aliquorum, yel authoritate propria attachiant alios per bona ftra, qui per 
eandem poteſtatem & juriſdicttonem yeniunt ad refpondendum ' coram tis d: 
contraQbus , conventionibus, & ttanigreſſion* extra torum poteſtatem & juril- 
ditionem, ubi nihil tenenc de els, nec ſuut de libertate eorutn aut JuriſdiRione : 

ſaturum 


: \ 
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Raturum eſt, quod fiquis de hujuſmodi conyitus fuer”, reddat querenti damna in 
duplo, ac etiam grayiter amercietur, | | | = 

And it is to be obſerved that at the making cf this Statute , 1f a man had GE. 3. 1054. 5; 
b:onght an Action of Debt, Account, Detinue , 02 Covenant upon any con- |, _ þ bra 07% 
trac by oziginall Writ in the County of Norff, he might have declaredof the ,-.::5 ins 
contract in Suff. 02 any other County then where the oziggnall was bzought , foz 6. x5 E. 4. 20. 


the rule was, that Coturum & contraciugs &c, ſunt nullius loci, and every duty 22 E-4. li. 7:10:43. 
is a duty in every County: of arcouritTrhis diverity is to be obſerved, O_ Oni. 
that in account againlft a receiver the Law was then as is afozeſaid, but if a 3/7100-37 7: 
man bzought an Action of account againſt one as Bayly in one County,he could 
not charge him as bayliff of aÞannoz in another County, foz that is locall. 
But after this Ac it is p2ovided by the ®tatute of 6 R. 2, cap. 2, that in pleas 
of debt, 02 account, o2 ſuch like, as detinue, oz contract, it ſhall not be declared 
that the contract was made in any other County, then is contained in the o2i- 
ginall Writ. h ho 
ut at the Common Law one that hath a particular juriſdiction to hold plea 3; H. 6. zo. 
of debt, contrac,detinue, covenant, oz treſpaſſe within his Bannoz,oz the like, 
could not hold plea of a debt, contrac, account, detinue, covenant, oz treſpaſſe 
alledged fo be made out of the Þannoz, xc. becauſe albeit it was tranſitozy,yet 
was it (being ſo alledged) not within his power o2 juriſdiction which he had 
by p2eſcription 02 by grant ; foz all pleas holden there mult be infra juriſdi- 
Rionem Curiz. | 
As if a Lo2d hath P:obate of Teſtaments made within the pzecind of his 2 R.z. Teſtan.4, 


Pannoz , he cannot p2zove a Teſtament made out of the pzecint of his *: Fee 4 
I7 E:4.C.2.1 K.3, 


Panno2. c.6.lib.6, fo. 20. 


6R. 2.cap. 2, 
I 3Z R, 2« bre.469' 


And likewiſe of the Court Pipowders of contrads, xc. made out of the Fair j4;chelbarns eats. 

02 Parket, Er fic de cxterts, Dier. 3 Mar. 132, 
133-7 E.4.19. 

i3zE 4.8.7 H. 6, 

er rn—_ . ——  1$,19.13 H.7.19, 


CAP. XXX/I1. 


PY ceo que avant ceux heures ne fuit unques reaſona- riwit.:.c46. 
ble aid' a faire leigne firz chivaler, ne a leigne file £3,974 
marier miſe en certein, ne quant ceo deveroit eſtre priſe, ne Cuſlumicr de 
quel heure, per quoy les uns leverent outragious aide ;-& fi. 53, 54. 

plus roſt que ne ſembleic meſtier, dount la people fe ſentir 

greve : Purview eſt, que deſormes de fee te ahivale en- 

tier ſolement ſojent -dones 20. s. & de 20.1: 'de terretenus 

- iocage 20. 8. & de pluis, pluis, & de meins, meins, ſo- 

onque lafferant. Er que nul ne'pnifſeleyet tiet aide a faire 

ſon firs chiyaler , tanque que ſon fits ſoit; del age de xv. 

ans, nea ſa file marier ranqueque el ſoit del agede7.ans. Er 

de ceo ſerra fair mention en le briefe le Roy fournr, ſur 

ceo quant home le yoile demander. Et fi aveigne que le 

pier, quant il avera tiel aide leye de les reftiants, mioruſt 

avant quil eit ſa file marie, les Executors. le pier ſojens;te- 

nus ala file, entant come le pier avera reſceu pur ceſt aide. 


Er 


zZ32 W, eftm. primer. | Cap. 36 , 
Er fi 16s biens le pier ne ſuffiſent, ſon heire ſoit de ceo tenus 


4 la file, - 


By the Common Law to every tenure byKnights ſervice, and ſocage,there . 

were thzee aives of moſey, called in Law auxilia, incident and implied, withs 

+ + pkg out ſpeciall reſervation o2 mention, that is to ſay, relief when the heir was of 

OD re fiiltage, aid pur faire firs chiyalier, md ad pur file marier ; Now the firlt ain, 

viz, relief by reafon-of a tenure by Knights ſervice, was certain, becauſe he 

Mag. Chart. ca.2. was to pay it, if he were of the age of 21, years at the death of his anceſtoz, ag 

hath been ſaid befoze, withont regarv of any circumſtance; and likewiſe the re. 

VidIng., ſe&.n27 lief of an heir in ſocage being of the age of 14. at the death of his anceſto2 wag 
ever certain, viz. to double his rent. But the aids pur faire firs chivalier, and 

file marier were incertainat the Common Law, foz that the Lozds many times 

would pzetend their eldeſt ſon, andeldeft daughter to be hopefull and fo2ward, 

and therefo2e would exact to great an aid, and befoze due time , whereas by the 

EK aw they ought to have reaſonable aids, and in reaſonable time, whichin a ſuit 

therefoze ſhould be determined by the Juffices of that Conrt befoze whom 

the ſuit depended. Now the Tenants found themſelves grieted in thzs& 


ngs : 
_ That the ſaid aids were outragions and exceſſive, Ec exccſſus in re quali- 
Lib. 11, fol. 44, bet jure reprobatur communi, ſo as theſe outragious and exceſſive aides were 
R. Godfreys caſe: againſt Law, whereof elſewhere you may read at large. 
See before Cap. 2." The Lozds-eraced thoſe fines at what time they pleaſed befoze reaſonable 
age apt fo2 the paiment of thoſe aides. ; 
3- That he conld not avoid the ſame but by ſuit in Law with his Lozd, 
wherein he found by experience thoſe old verſes true ; | 


Cum pare Inftar; dubium, cum procere ſtultum, 


Com prero pena, cum muliere pudor. 


And our Act ſaith, Done le people ſe ſentiſt greve, 
Theſe th2e miſchiefs are redzoſſedby this Ad, and certainty the mother of 
OIL __ 
IPOYO? But where it is lat e aids are incidents, it is to be underſtad that 
ſy E 9004 4h they ate fiicidenitsfeparable, etther-by ſpectall wozds at the creation of the te- 
13 R. 2. Avowry ninte,. 62 by diſcharge 92 releaſe by ſpeciall wozbs, o2 ſpeciall rehearſall afthr, 


$9, 14H-4.8, wards, | | 
$ Roto Phe " Wat if the L62vat the creatton of the tenure had referved fealty, and 4, 
| tfark#per annuity pro vihnibus ſerviciis, exaRtionibus & demandis quibuſcunque ; 

if the L 02d after the ſeigmozy created had releaſed to the Tenant, omnia ſer- 

vitia, exactiones & d&manda —_ (excepr* fidelitate & reddit” ij, mercarun 

peranhtm) vet” ſhoalvthe Tenant pay relief, aid pur faire firs chivalicr , au 

file marier , which is neceCCary ta be-known foz the underſtanding of ancient 


deeds, 


- 
ww 
. 
- > A 
dil 


A faire leigne fits chivalicr.] Low, Gzandfache 
; 11158-.8= | - xabto | ., r, Father, 
Bricton 57. b  andtwgſons, the Father dieth, the Lo2d ſhall not have aid foz his eldeſt arand- 
Ren. v7. inche £jiſd + fog he i nt hes elve ſon; march teffe Halt he have aid ft his ett 
rebarſall of chis b26ther; a2 his eiveft tonſin any heir 2 but if a man hath iſkuetwo ſons,and the 
A iris ſaid, EClvelt die in the rs-life without iſſue; he ſhall have aid faz the ſecond ſan, 
Primogenito filio - eis now e1vdiff, and the Statute faith elveft ſon, and not fittt;bozn ; yet the 


4 —— IND ys emer - oe pe — rene 
iſt,ubi ſupra. 9 PLUNGE LEW FE at it Tye 2.03 received aid Is 
-h—_— belt tn, be hal dt have aid agaif fo; the ſecond, foz unicum anal ar 

is onvly due to-one and the ſame L02d, to make his eldeſt ſon-a Knight : Not 


regetur quis de uno tenemento cidem domino - plurs dare auxilia ad: filium ſaw 
militem faciend, 
3 If 
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If the Lo2d hath iſſue two ſons, the eldeſt ſon hath iNue a daughter and di- Mirror ca.r. $ 37 
eth, the Lo2d thall not have aid-to make his ſecond ſon a Knight, fo2 the ſes Fi*ra ubi ſupra, 
cond ſon is not his heir apparent (and in this caſe he ought to be his heir appas ** 2+ B82. 
rent) fo2 at this time the ſtate of all lands was fee-ſimple, and the lands of the 
Lozd ſhould deſcend to the daughter, and therefoze the Law would not have the 
dignity of chivalry to be apparelled with poverty, and in reſpec thereof the ſon 
to be Knighted was to be heir apparent. And this agreth with the letter and 
meaning of this Act, A faire ſon eigne fits chiyalier, who by comman intendment 
is heir apparent. 
If the etdeſt ſon be made a Knight befoze the age of fiffen, the Lozd can 
have no aid, becanſe the wozds be A faire leigne firs chiyalier z and none was ever 
due to the Lo2d, 
If the Lo2d hath iTue baſtard eigne, and mulier puiſne, he ſhall not have aid 
to make the baſtard a Knight, fo2 he is not in judgement of Law accounted his 
fon, but he ſhall have it fo2 the mulier puiſne. . 
Jt was holden in ancient time, that the Lozd could not demand aid pur faire Vide cap. 18, 
fics chivalier, unlefle he himſelf were a Knight, ne filius antecederer parri : But 
Knights in ancient time grew ſo ſcarce, as Cſquires that were of ability to be 
Knights,not only in this caſe, but in many other,ſupplied the place of Knights; 
Sufficiens honor eſt homini, qui dignus honore eſt, 
Hereby it appeareth that by the policy of the Law, the eldeſt ſon of a Knight 
was not only trained up in his tender years in learning and knowledge of li- 
beral arts to adozn the mind, but when he came to convenient years, did foz 
the defence of the Realm learn and ererciſe the deeds of Arms and chivalry, 
that he might be able to ſerve his Country both in time of peace, and of 
warre, 


C Ne a leigne file marier. ] By this the policy of the Law ap» ** 35 H6. 46. 
peareth, that the eldeſf daughter might be timely p:eferred in mariage, foz F.N.Rfol.$2.c.4' 
thereby come ffrength and god alliance fo the Family, and both theſe are given ' et 
by Law without any ſpecial reſervation; and the obſervation of the ancients 
was, That marry the eldeſf daughter well, andall the reſt will be pzeferred 
the better ; and to that end aid was granted foz the eldeſt daughter, 

| qT Outragious aide.) Tenant peravaile ſhall be contributozy to the my Fay 
ox foz the mariage of the Kings daughter. S& fo} this wozd befoze Northamp:. | 

P. 37. 


T De feede chivalier entier ſolement ſoient done 20. s.] Mag. Char. ca.z; 
Here it is to be obſerved (as it hath ben noted) that relief is the fourth part 
of a Knights f& being then 20. |, is 5.1, and aid pur faire fics chiyalier, 02 
ef - marier, is the tWentieth part of a Knights fee, viz. 20, s. limited by 


T Ecde 20. 1.de terretenus per ſocage.] This ſunime is ſet See more hereof 


, down becauſe the value of a Knights fee was then 20. |. (which then was ſuf, '* the Commens 
ficient to maintain the dignity of Knighthad) and ſo the Statute maketh 97 4925 3 
them equal in value, the King was not bound by this Statute, but he might De milicibus, : 
fake ſuch relief, and at ſuch time as was due by the Common Law; 

But the Statute of 2 5 E.;. doth aſſeſſe the atds at ſuch a rate as this Statute 25 E-3. cap.10. 
doth, and that Ac doth well erpound this Statute, that none ſhall pay theſe Ror. Parliam. 
alds but the Tenants of the land holding the ſame immediately in demeſn *9 5-3-5416. 
without any meſn, 6 H.3. Avowry 

Fo2 meſn Lozds ought to pay no aid implicd in theſe wozds of ocir *42;*Ne5- 33-6 
Act, De fee de chiyalter, & de 20.1, terre, and if the Tenant perayaile by on ————_ 
knights ſervice goeth with his Lozd, xc. he diſchargeth all the meſn Lo2ds 10 H.6 Aunc de- 
Note theſe wozds, De fee de chiyalier, doth erclude grand ſerjeanty, foz he meſne1 z,Ror.Par, 

D bh that 9g H 6. nu. 14, 


me Weſtm. primer. Cap.36. 
that holveth by that tenure ſhall pay no aid to the Lo2d either to make his 


ſon a Knight, 62 fo marry his vaughter., fo by this Act it appeareth, that none 
thall pay any aid buf Tenants by Knights ſervice, oz Tenant in ſocage, and 


noother tenure, . 
r E.2, Sade - © Tanquele fits ſoit del agede 15. ans.] Note no man ſhall 
—_— be compelled'to take Knighthwd upon him until he be 21. years old, and have 


ſufficient land foz maintenance of that degree, yet at the age of fifteen years 
he may begin to learn ſome things that belong to Chivalry, but it is god 
foz the Lozd to make what ſpeed he can after that age to recover the aid either 
by the Writ De auxilio ad filium ſaum militem faciend', o2 by diſtrefſe ; faz if 
the ſon die, the Lozd loſeth the aid, foz that by his death the final cauſe ceas 
| ſeth, and ſo likewiſe if the Father dieth, the aid is loſt, foz that the buty 
Fura naturalis. ant remedy is onely given to the Father, who in reſpec of nature hath the 
oo oo Wardſhip of his eldeſt ſon, and as a natural Father is to pzovide fo2 his 
Calvins caſe. * advancement ; and ſo as a Father by the Law of nature is bound to p2ovide 
x E.z. fol.19, a competent mariage foz his daughter, which are therefoze perſonal to the 
33 H.6. 57- Father : And ſo notethe diverſity between relief, which is abſolutely dne fo 
the Lozd in reſpec of the ſeigniozy meerly, and theſe aids which are not abs 

ſolutely due to the L02d, but foz the perfozmance of a duty of nature. 


T Tanque el (s. la file) ſoit de 7. ans.] 3n ancient time 
Gentlemen of god houſes, foz knitting themſelves in greater bonds of amity 
and alliance, maried thetr childzen very young, which the Law doth ſem to 
favour, foz that it giveth her Dower, if the be of the- age of nine years at the 
death of her husband, whereof J have known ſome to have pzoſpered well, but 
moze that have pzoved unfoztunace. 


T Er moruſt avant. que il avoit ſa file marie.) pereax 
N.B.8:.i Adgiveth onely remedy to the daughter, and maketh no mention of the ſon in 
$3.2. that caſe, and yet the ſon ſhall have the ſame remedy againft the Crecutos, 
that the daughter ſhall have, being in #quali jure. 
Hil.g E.2.fol.6z, FLenant fo2 life, o2 Tenant in Dower ſhall not. have aid pur file marier, ou 
63-in libro meo, pur faire fits chiyalier, but the very Lozd, to whom by poſſibility they might in- 
Phil. Leureynes herit, and whom the Lo2d by nature is bound to p2eferre ; but Tenant fo; 
caſe, life, 4c. ſhall have Eſcuage, Ward, Pariage, and Relief, 
3E. 3. Debr 156, If the Father receive the aid, andafter the ſon is Kntghted, o2 the daughter 
maried in the life of the Father, neither ſon no2 daughter ſhall have remedy fa 
the aid, foz the end of the Law is perfozmed, But by the whole contert of this 
Act it appeareth, that ſmall poztions pzeferred in mariage the daughters of god 
Families, when vertae and god blod was moze Meemed then great poz- 
tions. 


T Les Executors ſon pier ſont_tenus al file. oe, the F# 
ther himſelf hath time to make his eldeft ſon a Knight after his age of 1 5+ and, 
to marry his daughter after her age of 7. years at any time during his life, and 
therefoze though the Father receive the aids, yet have they no remedy againl 
him, but fo depend upon his paternal care, and their remedy is againft the 
Executozs, 02 Adminiratozs of the Father, if they be not pzeferred in his life 
time, as it appeareth by this Act. | 

T Er 1 les biens le pier ne ſuffiſent, ſon heire de ceo 


ſoit tenus a le file.) ano here it is to be obſerved, that if the perſs 
nal eftate of the Lo2d be ſufficient to pay the aid, the heir (who is to main/ 
oi the ſtate and countenance of his Father) ts not to be charged there 

. | Fa 


F, 
& 
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Inan Action of debt bzought by the eldeff daughter again@ the heir ſoz an 4 6.3. Debe 157; 

C. s, which the Father received of his Tenants foz reaſonable aid to marry her, 

and that ſhe was not married in his life time, ec. and in her declaration made 

no mention that the Erecutozs had no aſſets, andyet the count was ruled to 

be good, "fo; that is the ozdinary count in an Acionof vebt, which the ®tatuts 

giveth, and if the Executozs have aſſets, the heir ſhall plead it in barrs, 
Although the Statute be, that his heir ſhall be bound to the daughter, it is 

underſtov, that he ſhall be bound, if he hath aſſets in ſ@-imple by vefcent from 
s Father. ; 

ar” daughter ſhall not recover part againff the Erecnto2s, and the reſidue 

againft the heir, but either all againff the Erecutozs, oz all againf the heir, as 

theſe wo2ds doe pzove. £4 | 
The eldeſt ſon mull have his remedy onely againff the Crecutozr, foz he F.N, y. ubi pre. 

himſelf is hetr. 

And theſe aids appear by the Mirror tobe very ancient, o2dained by King 14;..,, ear. $ 3. 

Alfred, and other ancient Kings, foz he ſaith, Er que Eſcuage, Relicfe & Aides, ſe 

fiſſent per les Tenants a lour Seigniours de lour heritage reliever, les heires les Seigni- 

ours faire chiyaliers, & de lour cignefles files marier. It is fo be obſerved how mo- 

derate the aids be by fo2ce of this A, andtherefoze it is to be colleced that tho 

fees of the Peralds were then (and yet ought to be) moderate alſo, 


th P_R P 


CAP, XXX/IT. 


Urview eſt & accorde enſement, que {1 home ſoit attaint Se Marleb.ce.4; 


de diſſciſin fair en remps le Roy que ore eſt, oveſ. Sp ori 


Inſt, ſe&.514- 
que robbery, de aſcun maner de chattel, on de moveable, Itkd.114. 


& ſoit trove vers luy per recogniſance de Aſſiſe de No- 
vel difſeifin, le judgement ſoit tiel, que le plaintife reco- 
yera fa ſeiſin & les damages, auxibien de chattel & de 
moveable avantdits, come de ſoile. Et le difſcifor ſoit rence, 
le quel que il ſoit preſent ou non, iſſint que [fil ſoir pre- 
ſent} primes ſoit agard ala priſon. Er per meſme le maner 
ſoit fait de difſeifin fait a force & armes, tout ne face home 


robbery. 


This Statate is made in affirmance of ths Common Law, as appeareth by 
o2iginal Writs of Aſſiſe, wherein the wozds be, Facias cenement' ithud reſeifiri 
de catalhs quz 1n ipſo capta fuerunt, & ipſum tenementum cum carallis efle in pace 
uſque ad primam affiſam ; which Writ was at the Common Law befoze Glany1.z. 6.32 
this Dtatute, as it appeareth by Glanyill, and by Bratton who wzote befoze ;,, &c. - 
this Aa. Brad. 1.4. fol.179, 
And the Judges of the Aſiſe ought to enquire of the ſame, fo2 if gods be tas 21 H.4+ 16:37- 
ken away by the dilſeiſoz, it is adifeifin with fozce, and therefoze cx officio, the 
Judges ought to enquire thereof. 1x H.,4.16,17, 


T En temps le Roy que ore cſt,] pet this Ac being in affir- 
D h 2 mancs 


2:36 Weſtm. primer. Cap.37. 

þ:s. mnage 16. the Common Law dothextend to all times after,which the Judges in 

__—_ poo od 7 lerving no2 R— the wozds ofthe Wait of Aſſiſe dented 
to enquire of the taking away of the gods. 32 


. © Oveſque robbery.) Here [robbery] is taken in a large ſenſe, foz 
a wzongful taking away of gods, as a w2ong doer and treſpaſſer. 


BB2-344- C De aſcun manner de chattel, ou de moveable, &c.] 


If a man be difſeiſed, and hath gods, which he hath thereupon as Erecutoz oz 
Adminiftrato2,taken away, theſe are not accounted his gads within this Dta- 
tute, becauſe he hath themin aurerdroic, fo the uſe of the dead. . 
ag A man ſeiſed of land in the right of his wife, oz joyntly with his wife, and 
3 H.646:b. - 6s dile{ſed, and his goods taken away , in an ACiſe bzought by the husband and 
| wife, he and his wife ſhall recover ſeiſin of the land, and he alone upon that 
u_ —— by himand his wife ſhall have damages, which is wozthy of 
obſervation. | 

And ſo it is, if two joynt-tenants be diCſeiſed, and the gods of one of them 
taken away, both ſhall recover the land,x the one damages fo2 his gods ; Theſe 
be the only caſes that I remember in the Law,where one Demandant oz Plains 
tife without any ſummons oz ſeverance ſhall have judgement alone in one ozi- 
ginal; fo2 regularly the judgement ought to be given acco2ding to the o2ziginal 

22 E.4.6, Writ : As if the husband and wife bzing an Action of battery foz the beating 
of himſelfand his wife, the Writ ſhall abate, becauſe the wife cannot jopn foz 
the battery of her husband, and the husband cannot hate judgement alone, be- 
cauſe his wife is joyned with him in the oziginal ; Er fic de fimilibus, 

But the Aſſiſe is a ſpecial caſe, foz the Plaintife making his plainf fo 
be diſſeiſed of his free-hold in ſuch a Town with the appurtenances ge- 
nerally, pet ſhall he recover his gods, if the diſeiſin be found with rob- 
bery of his gods, as the Statute ſpeaketh, and the gads are contained in 
the oziginal, and not in the plaint; And the Aſſiſe of Noyel diffeifin was 
feſtinum remedium, and much favoured in Law foz the relief of the diſſeiſe, 
both foz the regaining of his poſſeſſion of the land, and of his ſfock of cattle,any 
gods thereupon : therefoze where our Ac ſaith, that the Plaintife ſhall recs 
ver his ſeifin, aud his damages, as well fo2 the geeds and movables afo2eſaid, 
as foz the fre&hold, it-is ſofo be underſtood reddendo fingula fingulis, accozding to 

CoramReg.Ir-4 that which hath been ſaid. William Burcheſter, and Margaret his Wife were dil, 

H.4. Ror.24.Sull. (,icop of theland which he held in the right of his wife, and diſpoſſeſſed of his 
gods, in an Afiſe bzought by the husband and wife, judgement wag given 
foz them both, Damna pro diflefina C.1. pro bonis C. marc” : in a Writ of Erroz 
the judgement was reverſed foz the C. marks, becauſe the wife had nothing in , 
them. 


Erle difleiſor ſoir rente.] gn the vileiſo thall be finer, which 
is alſo in affirmanceof the Common Law, foz a diſeiſin with taking away of 
gods is a difſeiſin with fozce, and therefoze finable. 


T Et per meſme le maner ſoit fait de diſſeifin fair a 


M. 25 &:6El. force & armes, tout ne face home robbery.) pete the writ of 
4 -— ACiſe mentioneth not a diſeifin vi & armis, but the wozds thereof be Injuſte & 
Bartler & Baxtee fine judicio difletfivic, and therefoze if the Jurozs finde a difſeiſin, and no fozce, 
in AT. defreſh- the judgement ſhall be Ideoin miſericordia, and not quod captatur, but as it hath 
force in Ipſewich, ben ſaid, the Court ex officio ought to enquire of the fozce ; but if they doe not, 


it is not erroz, as it hath ben adjudged. 


Cap-38. IWeſtm. primer. 


CAP. XXXT/II1L. 


Ur ceoque aſcuns gentes de la terre doutent meins faux 

ſerement faire, que faire ne duifſent, per que mults 
des gents ſont diſherites, & perdent lour droit: Purview 
eft, que le Roy, de ſon office, deſormes donera Atraints 
ſur les enqueſts en plea de terre, ou de franktenement, ou 
de choſe que touche franktenement, quane il ſemblera que 
beſoigne Fry | 


The miſchief befoze this Statute (which was the firſt concerning Attaints) Paſch. 32 8.3. fo. 
was,that albeit(as the common opinton is)an Attaint did lie upon a falſe ver- $5: in libro meo; 
dict given in a plea uf land, yet the King many times would not grant it with- uw ge 
out ſuit made to him, which turned the party grievev, not onely to great delay, on that none ; 
but to extreme trouble,attenvance, and charges. And the reaſon that made the ofchem ſhould be 
difference between the plea real, and the plea perſonal, was, that in the plea impleaded of no 
perſonal the party grieved had no other remedy, but the Attaint ; but in the #<boldinar- 
plea real he had other remedy in an Acton of higher nature; and foz that cauſe —_ _ 
was not grantev without difficulty, And ſome Judges held, that in a plea real * 
an Attaint did not lie,and therefoze this Act pzovideth that the King ſhall grant 
it * ex officio, that is, ex merico juflitiz, And this A is holden to be in affir- * pe @n ofce; 
mance of the Common Law, whereof you ſhall readat large, Marlebr, cap, 14, 
And this is the common opinion agreeable with our old baks, as there you 
may reade. 

That perjury in Jurozs wes puniſhed befoze this Act, hath been ſufficiently 
p2oved already : Now the pzeamble of this Ac giveth juſt occaſion to examine 
whether perjury alſo in witneſſes were puniſhable by the ancient Laws of 
__ ; De pejeranubus preterea ſtaturum eſt , ut fi quis jusjuranduw yiolarit , The leges Edw. 
fallumye dixerit teftimontum , fides eiin poſterum non haberur, verum isin orda- Regis 48. 3. 
lium adjudicator. 

Si quis falſum jurafle convictus fueric,ci poſtea non modo non creditor, yerumetiam 
ſacra et etiam prohibetor ſepultura. 

Si quis ſacca tenens pejeraſſe convictus fuerit, et manus precidicor, &c, 

Vide inter leges W. Conq, fol. 125. b. 

Andthe Mirror ſaith, Que ſclonque les ancient privileges, 8 uſages aſcunes ſe Mi 
font per perde del ponce, come eſt de faux notaries,8 de cifſers de burſes de meyns que þ — de 
xj.d. & pluis que vj. d, que le Roy R.1, ſechaungea a la parte de oriel, aſcuns per 16 H.z. Coron, 
_ des langues, come ſoloit eſtre de faux teftmoines, 434+ 

nd in the ſame Chapter treateth further of this matter, ſaying, Perjury eſt ,,_ 
ound peche, &c, whereof you may reade there moze at large. Britton ſaith, xy " 4 
that it was puniſhable, and to be enquired of De ceux qucux ſe yoilont perjurer g lib. peg 
lower. BraR.1.4. fo.z $9, 

Fleta deſcribeth perjury thus, Perjurium ct mendacium cum juramento firma- 
tum ; and further ſaith, Er cribus modis committitur ; primo, cum quis (cit, vel 
putat aliquid falſum efle falſum, 8 jurat eſſe yerum ; ſecundo, cum quis fallicur, & 
credit verum eſſe quod eſt falſum, & temere & indiſcrete jurat ; tertio, {4 quis credir 
alſum efle yerum, & jurat quod verum eſt. 

+ Where you may reade further of this matter, And of ſome it is called, Cri- grag. fol, 252. 
men lzſz conſcientiz, 


Matleb, cap.14. 


Inter leges Ethel« 
ſtani 67,25, 


Inter leges Ca- 
nuti 113-34. 


Thomas 


238 
Hil.8E.1.in 
Communi Baxc. 
Rox.z8. Eſlex. 
John of Huniing- 
fi«lds Caſe. 


Mich, 5E.1.in 
Banco Rot.63. 
Midd. 


1. Inſt, ſe&.170, 


Weftm. primer. Cap.39. 
Thomas Vigras and two others were found guilty, 4c. of perjury, 
18 E.3.53. Dnce foz\wozn, and ever fozlozn., 
7H.6.25. woyure puniſhed. 
Vide the Statutes of 3 H.7.cap.t. 1t H.7.cap.25. 32 H.8.cap.g, 5 Eliz, 
Upon all that which hath been ſaid touching this point, you may obſerve how 
mild the late Laws have ben in puniſhing of perjury in reſpec of the ancient, 
wherein I have b@n the longer, fog that ſome have given out,that perjury was 
not puniſhed by the ancient Laws of England, wherein there ſhould have beg 
a great defect, and an onconragement to ill diſpoſed men, if Jarozs fhould by 
the Common Law. have been puniſhed foz perjury, and witneſſes, which are 
od motives tothem of giving their verdict, ſhonld be perjured, 'and not be 
puniſhed. ” 


T Quant il ſemble que beſoigne ſoit.] ws ; E.z. which was 
within two years after this Ac, an Affaint was bzought upon a falſe y-rdic 
given in Afiſe befoze Juſtices in Eyze befoze the making of this Statute: 
And the Reco2d ſaith,Quod non eſt intentio Domuni Regis, nec extitic tempore con- 
fetionis ſtaturi predicti, quod breye de AttinRu tranfirer ſuper hujuſmodi Inquiſktio- 
nibus ante ſtatutum captis, prout Johannes de Loyer recordatur, imo poſt ftaturum 
conceſs' Conſideratum eſt quod querens nihil capiat per breve,8tc, And this was the 
Law taken then by colour of theſe wozds; but others hold, that theſe wozys 
are not to be ſo taken foz the reaſon afozeſaid, foz that the party grieved in this 


plea real had remedy in an Action of higher nature ; but later Btatutes quoted 
befoze in the margent have cleared this point. 


th. th Meth. it 


CAP. XXXIX. 
EF, pur ceo que le temps eſt mult paſſe puis que les 


briefes deſouth noſmes fuerent auterfoits limittes : Pur- 
view eſt, que en count countant de deſcent en briefe de 
Droit, nul ne ſoit ci ofe de counter de la ſeifin ſon anc 
de plus longe ſeiſin que de temps le Roy R. Uncle le Roy 
Henry, pier le Roy que ore eſt. Et que le briefe de Now! 
diſſeiſm, 8& de purparty, que eſt appelle Nuper obiit, eyent le 
rerme puis le primer paſlage le Roy Henry, pier le Roy, 
que ore eſt in Gaſcoine, mes nemy avant. Er les briefes de 
Mortdanc', de Colinage, de Ayle, de Entre, & briefede 
Neifrie, ejant le terme del coronement meſine le roy Hen- 
ry, & nemy avant, Mes que touts les briefes ore a per 
meſme purchaſes, ou a purchaſer, entour cy & [1a feaſt} 
S. John en un an, ſoient pledes de remps que avant folent 
eltre pleades. 


T7 De tem s le roy R.] That is by conſtruction from the firf 
ul of -* reign of King Richard the firff, aud ſo hath it b&n reſolvcy in Pars 

tament. 
This 


Cap.40. Weſtm. primer. 
This Ac doth limit within what time the ſeifin ſhall be in a Writ of Right, 
and by conftruction the time of pzeſcription is taken foz this time. 


C Puis le premier paſſage le roy Henry,&c. in Gaſcoine.] 
That was in anno 5 H. 3. 


C Del Coronement meſme le roy Henry.) 4. 4, was crows 
ned 28 Octobris, Anno Dom.1 217. 8& Regni ſut primo z but others ſap he was 
crowned x6 Junii, Anno Regnt ſut primo, We N 

This King was crowned again in anno 5.0 his reign,but this Act intendeth 
his firſt Co2onation. 

Theſe limitations are altered by the Statute of 32 H.3. as you may reade 
befoze in the expoſition upon the ®tatute of Merton cap. 8. Se the firit part of 


the Infſticures, ſe, 170. 


mn 


CAP. XL. 


Pp ceo que mults des gents ſont delayes de lourdroit, 
per fauxment voucher a garranty: Purview eſt, que en 
briefes de poſl. tout adeprimes come en briefe de Mort- 
daunc', Colinage; del Ayle, Nuper obiit, de Intruſion, & au- 
ters briefes ſemblables, per les. queux terres ou tenements 
ſont demands, queux deyoient Fifcender reverter, remain- 
der, ou eſchier per Mortdanc', ou dauter, que file tenant 
vouche a garrant', & le demandant Juy counterpled*, & 
voile averrer per aſliſe, ou per pays, ou en auter maner, 
ſicome le court le roy agarde, que le tenant ou ſon aunc' 
que heire il eſt, fuir le primer que entra apres la mort 
celuy de que ſeifin i] demand, ſoit le averrement del de- 
mandant reſceve, {1 le tenant le yoile attender, & fi non, 
ſoit bote ouſter le auter reſpons fil neit ſon garrantor en 
preſent, que luy voile garranter de ſon gree, & maintai- 
nant enter en reſpons, ſalve al demandant ſes exceptions 
enconter luy, fil voile voucher ouſter, come il avoit avant, 
enconter le primer tenant. De recheffe en tours maners 
des briefes Dentre, queux font mention des degrees : Pur- 
view [eſt] que nul deſormes vouche hors dela line. Er en 
auters briefes Dentrie, ou nul mention eſt fait de degrees, 
les queux briefes ne ſont ſuſtenus, forſque la ou les avant- 
dits briefes de degrees ne potent giſer ne licu tener. Fr en 
briefe de Droit purview eſt, que fi le tenant vouche a 
garranty, & le demandant le voile counterpleder, & ſoit 


priſt 


239 
IN = 


Ver, Mag, Chart- 
144. 


13 E.I. counter” 
plea de voucher, 
218, 16 E.2. ibid, 
1160.8 E.z. 61. 


22 H.6.40. per 
Markham. 


Tnſtic, ſe&.143. 
Glanv.l.x3.ca.g, 
10. & alibi (xpe, 
BraR.1.5. fo. 380. 
Britton c 75. 
Flera lib, 


Weſtm. primer. Cap.40. 
priſt de averrer per pays, que celuy que eſt vouche a gar. 
ranty, [ne nul} de ſes anceſters ne unques avoient ſeiſin dela 
rerre,ou del tenement demiande,ne fee, ne ſervice per la maine 
le tenant, ou [aſcun] deſes aunceſters, puis le remps celuy 
de que ſeiſfin le demandant counte jeſques al temps que le 
briefe fuir purchaſe & plee moye, per que 1 poit le te- 
nant-ou ſes aunceſtors aver feoffe: Adonques ſoit laverre. 
ment del demandant reſceive, {1 le tenant le voil' attender, 
& fi non, ſoit le tenant bote ouſter a auter reſpons, fil neit 
ſon garrantor en preſent, que luy voile garranter de ſon gree, 
& maintenant enter en reſpons, ſalve al demandant ſes ex- 
ceptions enconter luy, ſicome il avoit avant encounter le 
primer tenant. Er lavantdit exception cit lieu en briefe 
de Mortdaunceſtre, & en les auters briefes devant noſmes, 
auxibien come en bricfes queux touchent droit. Er f1.le 
tenant per cas eit charter de garranty de auter home de ceo 


- choſe que ſoit oblige en nul des avantdits caſes a le gar- 


ranty de ſon eigne degree, -lalve luy ſoit ſon recoverer per 
briefe de Garranty de charter de le Chauncellor le Roy, 
quant il le voudra purchaſer, mes que le plee ne ſoit pur 
cco delay. 


The miſchief befoze this Statute was, that every Tenant in a real Aion 
was permitted fo vouch any of the people, though he oz any of his Anceſkozs 
had never any thing in theland whereof he might enfeoff the Tenant o2 anyef 
his Anceftozs ; and again that UWowchee might vowch another in like man» 
ner, and upon every ſummons ad Warrantizandum, there muſt be nine re- 
turns, xc. ſo as the delay was in manner infinite,and all upon falſe Uowchers; 
which matter being ſhewed in this Parliament, Fuit adviſe al Roy que ceſt ley 
fuit malyeis, fo it is a Parime in Law, that Lex dilationes ſemper exhorret; 
whereupon this Act of Parliament fo2 remedy was made. 


Y Vouchee a gartanty. ] Foz this wozd [ vouche] ſe Lit, 

Vide Glany, of this matter. | 

Vide Braton, a whole tracate of vowching to Warranty. 

Vide Britton, a Chapter of the ſame. 

Fleta ſaith, Sunt autre nonnulli lies protrahere nitentes, minores falſo yocant 
ad Warrant', & de quibus proviſum eſt (ſumming up' the pzincipal part of this 
Statute in few wozds) quod {i petens replicando offerat yerificare quod yocatus 
nec aliquis anteceflorum yocati nunquam biden! habuic de re petita, feedum nec ſer- 
vitwum per manus tenentis yel alicujus antecefſoris ejus 4 tempore ejus ex cujus ſei- 
fina petic uſque ad tempus impetrationis breyis & placiti moti, per quod potuit ve- 
rificare tenentem yel ejus anteceſſores inde feoffatos fuiſle, —_ venficatiy 
11a fi tenens yoluit hoc « nmrys alioquin ulterius reſpondere compellatur, ſalxis 
perentt talibus replicationibus, quales yerſus principalem tencntern obtineret : Et 
f1 tenens chartam habuerit alicujus extranez perſonz qui ſe ad Warrantiam obli- 
gayertt» vel per anteceſſorem obligatus fueric qui gratis warrantizare yoluerit, 

| eunc 


Cap-40. Weſtm. primer. 24t 


rence competit cenentl remediar per breye de Warrantia Chartz, ſed propterea 
non capiat placitum jam motum dilationem, TY ; ; 
In ancient time it ſemed ſtrange when the o2iginall Przcipe was bzought Mirror. 
ageinſt the Tenant of the land, that the Court upon that oziginall ſhould hold 
plea between the Tenant 4 the Uowchee, but it is moze ſtrange to make a que- 
ſfion of that,which hath received an ancient, continual, 4 conſtant allowance, 8 Ez. 6«, 
and the Uowehee cometh in in loco tenencis, and. in judgement of Law is a 
Tenant to the Demandant, and our Ac doth allow of true Uowchers, 
but p2ovideth againſt falſe Towchers, as our Act ſpeaketh, foz delay only. 


© En briefes de poſleſsion.) ©0 called, becauſe either the aunce- 

fter,of whoſe ſeifin he demands, was in poſſeſſion the day hg died, o2 the deman- $f-3-57-b32E.; 
dant himſelf was in poſſeſſton, as Martdaunc”, Colinage, Aiel, Nuper obiit, Jr ng _ 
Intruſion and other like Writs, as Beſaile, &c, - oy _ 43-12 

The diverſity between the Actions Aunceitrel droicurel, and the Adions Li.6.f 24:35.&c 
Aunceſtrel poſſeflorie, you thall read at large in my Repozts in Markals Caſe, Markals Cale, 
and is neceſſary to be obſerved foz the underſtanding of this Ac, which maketh 
the ſame diſtinction of Actions. 


@ Per les queux terres on tenements font demaundes,)] *53975 


21E.3.11, 

In a Writ of Right of Ward -of Body and Land, the Defendant vow- 22: E36. 
ched,and the Plaintife counterpleaded the Uowcher by this firſt bzanch of this *5 £+3-39-3>E.3 
Act,that the Defendant was the firſt that abated after the death of his Tenant, << v0n.8z 
and the ſame continued till the Uowcher, and adjudged a gud counterplea ; foz 
albeit it 1s named a Writ of Right, andſo in letter is out of this bzanch, yet 
is it in nature of a Writ of poſſeCſion, and the wozds ark per mort daunceſter ou 
daucer, and though no lands oz tenements be demanded, which regularly is in; 
tended of an eſfate of freehold, yet this caſe being within the ſame miſchief is 
taken within the remedy. d 

Jn dower the Tenant vowch T. Cofine & heire ; A. the Demandant ſaid that **-3-31-22E..; 
her huſband died ſeiſed, and the Uowche was the firff that abated; and a god þ} © 375+ in 
counterplea within theſe wozds, Aucres bricfes ſembles, but that plea is not in 2 
caſe of the heire. 


T Diſcender.] A Formedon in the Deſcender is out of this bzanch, + *:3-56- 
foz it isa Writ of Right in his nature, and not.a Writ of PoCefſion, and he *? ©3:35*: 
demandeth not the land of the ſeilin of his aunceſtoz, as the Statute ſpeaketh, 
bat of the gift. | 


T Reverter.] A Formedon in the Reverter is not within this b 
"Ig _— 2anc , 
fo2 that it is a Writ of Right in his nature. _ Ys 32 B,glinkr, 


T Remainder.] q Formedon tn the Renfainder isonot within this + *-3-Couor. de 
bzanch, foz it is no Writ of Poſſeion, but aWrit of Right in his nature, and + See 32 E.2.fol. 
the Demandant doth not demand the land of the ſeiſin of his auncefter, as the pact libeo. 
Statute ſpeaketh, but by the Kemainder. meo. Lopinion 


del Court.al con- 


7 Elchier.) This is in the Engliſh trantlation turned fo Eſcheate, (37933 5-3: 


tit. counterplea 


which ought not to be,but Eſchier ſignifieth to fall,anda Writof Eſcheat ts nof c vowcher. 8:. 


within this bzanch, foz that it ſoundeth in the Right, and Reyertet, Remainder, 4 .3, 33.33 E.3 


82 Eſchier is to be intended after the death of his an ﬀ | 

Tenant i Dower wy re —_ h of his auncefter, oz Tenant foz life, count de row. 82. 
an Aſliſe of Novel difſefin, andin Aſſiſe of Darrein przſentme t are withi 

this bzanch,if the Tenant vowch any named in the Writ and or P—— Sp propamed 


may counterplead the Uowcher,as well when the Tenant is | rm wet; 
as when he is abſent, Yen the Tenant is pzeſent in Court, 


de yowcher.5, 
21 H. 6, 56, 


oh © Que 


zA2 
The firſt coun- 


terplea given by 
this AQ, 


46 E.3.2. 4 E:3. 
Count, de Vou= 
cher, 96. 


Hill.gE.2,fol.63. 
in lib.meo,en Co- 
ſinage. 


40 E. 3.14 Br.tit. 
Coun.de vouch. 5 


21E. A. 54+ 
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7 Que le tenant ou ſon anunceſtor que heire il eſt fuit le 
primier que entra apres la mort celuy de que ſeifin il de- 


maund, ſoit layerment del demaundant reſceive.) a, vieth ſeiſed 
in fe,B.abateth,and maketh a leaſe foz life,x graunteth the reverficn to C.in fee, 
and dieth, C.graunteth the reverſion to D. the heir of B, Tenant foz life is im- 
pleaded in a Writ of Coſinage, and makes default after default, D. is re- 
ceivedand vowcheth to warrantyC.the Demandant counterplead the Uowcher, 
foz that B. was the firſt that abated after the death of his aunceſto2, of whoſe 
ſeifin he makes his demand : and twoobjections were made, that this counter, 
plea was not within this Dtatute. x. ThatD. claimed the reverſion by pur, 
chaſe, and ſo B. was not his aunceſfo2 within this Statute, fo2 he claimed not 
the land as heire. 2. That this Statute ſpeaketh of the Tenant, which muft, 
be underft@d of the Tenant foz life, who 4s the Tenant tothe Penne in ded, 
and not of the Tenant by receit,who is Tenant in Law : As tothe firf it wag 
anſwered and reſolved, That inas much as the abatement is confeſſed, albeit 
that divers ſtates be made, yet fo2 that D. is heir to the abatoz, and B. his ann 
ceſfer within the letter of the @tatute, and Injuria per crrcuitum non tollitur, 
and ſo within the meaning. But if the ſtate of the abatoz had been avoided by a 
tifle pararhbimt, and the heite of the abatoz hav been enfedffev, there the heire 
had not claimed under the abatement, and therefoze although he were within 
the letter of this Ac, yet had he ben out ofthe meaning. 


T Aunceſtre.)] gnd where it is faid here annceſter, pzedeceſſo; is 
taken by equity ; fo2 Ads of Parliament made fo2 ſuppzeſion of faiſhod pza- 
&iſed foz delay, as fheſe falſe vouchers be, ſhall have a benigne interpze- 
tation. 


T Tenant.) Ts the ſecond, albeit Tenant by receit be but Tenantif 


Law, yet is he inlieu of the Tenant, and ſo within this bzanch, foz otherwiſe 
the abatoz may make a leaſe foz life, and by his default after default be re 
celved, and ſo by covin betwen them make this bzanch of none effect, which 
ſhould be againft reaſon, & in fraudem legis ; And Tenant in'Law by War, 
ranfy is within this Ac, albeit he be not pzeſent in Court. :. 


. . (| 
T Primierqueentra.] A, and B, dos abate to the nſe of B. the 
whole ſtate is in B, if B. infeoffe A. this coadjutoz is within this Act, and yet 
he gained no fre&hold, but this Statute ſaith, Le primer que encer, and though 
he entred not at the firſt ſolie, yet is he within this Statute. | 
- But if the abatoz maketh a feoffement in fe, and taketh batk an cſfate to 
him and a ſtranger, and they both be impleaded in a Writ of Aiel, and vouch 
their feoffo2 foz the benefit of the ſtranger (who is out of the Statute ) the 
Uowcher cannothe counterÞleaded within this bzanch. 

But if the ſtranger releaſe to the abatoz, and he be impleaded, and vowch, 

this voucher may be counterpleaded by fozce of this bzanch, 


T7 Er $1 non, ſoit bote oufter al auter. reſpons.] 
20 as this clauſe giveth no benefit to the Tenant, unleſee he giveth over his 
Uowcher, and then he ſhall be received to anſwer, but if he ſtand to his vow- 
cher, and demurre in Law upon the counterplea,and it be adjourned to 'another 
Term, it is peremptozy to the Tenant in reſpec of the delay, in ſuch ſozt, as if 
iſſue had been taken, anda triall had : By theſe wozds [Soir bote a aurer reſpons] 
he may as well vowch as plead in chief. Note the wozds be, Soit bote a aurer 
reſpons, & ne dit en chiefe, ſ0as any anſwer ſafficeth, and therefoze the dowch# 
may plead utlawry in the Plaintife in an Action of Debt, after the laff con-' 
tinnance. 

15u 
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45ut if the counterplea be adjudged foz the demandant in the ſame term, he 22 H.5.40. r1.H? 

may-pleadr bar, but he - cannot vouch, | , 0-204 E, 3-16+ 

- A demurrerinLawupon'ia Uoncher adjoarned toanother term is peremp- 075% 

tozy ; fo2 the dvemurrer' 4s -1n ien-ofamanſwer ,-otherwiſe in caſe of counter- 

Lea the ſame term, as hath been ſaid, 


"155 |  , Hil. 9B. 2'fol. 
« "Sil neir ſon. garrantor en preſent,queluy voill e garrant = 


de ſongree, &c. Jn aWait of Right vf Ward, the Defendant vouch, "wr, 
«* and fo2 that the Wouche was pzeſent in Court, and entred info Warranty, the Br Je Vouch. 


Plaintiſe.cculd. not . counterplead. 116, Sce the fta- 


© Des-rechiefe in touts 'maners des briefes des entries {ia 


queux font mention des degrees : purview eſt que nul deſor- .,, ;...., 


mes-vouchera hors del lien.) A Dileiſoz makes a leaſe fo2 life, the C—_ g& 
Rematnder in fee ;the-Dilſelſ@bzingsaWait of Entry ſur dilleiſin tn the Per 5H. 7.5.9 x3 
acatalt the4:effee, who makes vefault .after-default ; he in-the Remainder is 6. mile, 
received, hefhill vouch -out of -the line, becauſe he is not within the degr&s 
mentioned tntheWW uit, 
And there- ts-noſuch miſthick in this cafe, as Thould follow, if the Law were 
ſo taken in'the freft-bzanth , as befoze it appeareth, 
But -of the Uouchee , in -cafe of the Per & Cui, Fleta ſaith, Fiat yocatio de Flera. li, 5. ca-37- 
perſona in perſonam, & de warranto in warrantum de perſonis in breyi-nominatis 
nſque ad jp{1m:diffeificorem; and the-reaſon may be, becauſe-it appeareth, that the 
Ucuche is within the degrees mentioned.in the Wait : arid the wozds of the 
Statnte are general , Nul youchera hors defien-; tn'Which'wozns, 'the Ulnuchte 
is inthuded, Lafbly, , it had been to little purpoſe, to reſtrain the Tenant 
4n'the Per, and'to let the Wouchee in the Cu at large ; ſoas this bzanch hath 
(as yeu ſ#) his ſpecial reaſon. 
If a Wiit of Entry in fhe Per be bought againf the haſbandand wife, 
and upon the default of the huſband the wife is received , the ſhall not vouch 
ont-of the4ine, becauſetſhe is party'to the Wait, 
9 it 'is, if a'W:2it of Entry tn'the Per be bzought againf the Tenant foz 
life , and he [p2ay in ayd of him m the reverſion, and hejoyn in ayd, he muſt 
jopn in plea with the Zenant , amd therefoze ſhall not vouch out of the 
degrees, 


© Hors dcl lien. Lien is properly the binding af the Wonches by 
fozce of the Warranty ; foz the Uouchee ſaith, Que aves ayous a lier a ty; 
and thenthe Tenant ſheweth the Licn, that is,the Deed oz Fine, xc. that btnd- 
eth him to Warranty : here it is taken foz the Degrees; of which you have 
heard befoze , in the erpoſition of the laſt Chapter of Marlebridge, 
In a wait of Entry in the Per and Cui againſt B, of the fe of A, 12 E.3.Counc, de 
A. dyeth, B. hall vouch the heir of A. fo2 the heir is within the intention and Vouck 92. 
meaning of this Law, leſt he ſhould loſe his warranty (ſo much favouredin *7 * *i*- 
Law) by the ac of God, viz, the death of A, 


Er in aurters briefes Dentre ou nul mention eſt fair 


de degrees.) That is, Wits of Entry in the Poſt ; whereof, and of this 
whole clauſe, ſomewhat hath bon ſpoken in expoſition of the ſaid Statute 
26, 


T Etin bricte dedroit.] this is not onely unverftod of a Wit of 
Right right , kurt of all Waits of Right in his nature, oz Which touch the 
right , as this Law hereafter ſpeaketh, as the W2zit of Eſcheat , Wzits of 
in Reverter, Remainder, Diſcender, #c- 


It 2 4 Que 


zZ4A2 


The firſt coun- 
terplea given by 
this AR. 


46 E.3.2. 4 E3- 
Count, de Vou= 


cher. 96, 


40 Af. 22, 


Hill.gE.2.fol.63. 
in lib.meocn Co- 


finage. 


45 Ec3.16. 
$8H.7.5. 


40 E. 3.14 Br.tir. 
Coun.de vouch. 5 


21 E. 4. 54. 


Cap.40. 


7 Que le tenant ou ſon aunceſtor que heire il eſt fuit le 


primier que entra apres la mort celuy de que ſeifin il de- 


maund, ſoit layerment del demaundant reſceive.) a, vieth ſeifed 
in fe,B.abateth,and maketh a leaſe foz life,4 graunteth the reverſicn t6 C.in fe, 
and dieth, C.grannteth the reverſion to D. the heir of B, Tenant foz life is im- 
pleaded in a Writ of Coſtnage, and makes default after default, D. is re- 
ceivedand vowcheth to warrantyC.the Demandant counterplead the Uowcher, 
fo2 that B. was the firſt that abated after the death of his aunceſfo2, of whoſe 
ſeifin he makes his demand : and twoobjections were made, that this counter, 
plea was not within this Statute. x. ThatD. claimed the reverſion by pur, 
chaſe, and ſo B. was not his annceſtoz within this Statute, fo2 he claimed not 
the land as heire. 2. That this Statute ſpeaketh of the Tenant,which muff. 
be underſtod of the Tenant foz life, who 4s the Tenant tothe Precipe in ded, 
and not of the Tenant by receit,who is Tenant in Law: As tothe firſt it wag 
anſwered and reſolved, That inas much as the abatement 1s confeſſed, albeif 
that divers ſtates be made, yet fo2 that D. is hetr to the abato2, and B. his ann- 
ceſter within the letter of the ®tatute, and Injuna per crrcutum non tollitur, 
and ſo within the meaning. But if the tate of the abatoz had ben avoided by a 
title t nv the heite" of the abato2 hav been enfeffey, there the heire 
had not claftmed under the abatement, and therefoze although he were within 
the letter of this Ac, yet had he been ont ofthe meaning. 


T Aunceſtre.) gny where it is fatd here anncelter, p:edeceſfoz is 
taken by equity ; foz Ads of Parliament made foz ſuppzeſion of faiſhod pza- 
ciſed- foz 'velay, as fheſe falſe vouchers be, ſhall have a benigne interpze- 


tation, 


T Tenant.) To the ſecond, albeit Tenant by receit be but Tenant if 
Law, yet is heinlieu of the Tenant, and ſo within this bzanch, foz otherwiſe 
the abatoz may make a leaſe'foz life, and by His defatilt after default be re- 
cetved, and ſo by covin betwen them make this bzanch of none effec, which 
ſhould be againft reaſon, & in fraudem legis ; And Tenant inLaw by War, 
ranfy is within this Ac, albeit he be not pzeſent in Court..; 


. . 1 
T Prinuerqueentra.} A, and B. vos abate to the nſe of B. the 
whole tate is in B, if B, infeoffe A. this coadjutoz is within this Act, and yet 
he gained no frehold, but this Statute ſaith, Le primer que enter, and though 
he entred not at the firſt ſolie, yet is he within this Statute. : 
- But if the abatoz maketh' a feoffement in fe, atid takefh batk an eſtate to 
him and a ſtranger, and they both be impleaved in a Writ of Aie!, and vouch 
their feoffoz foz the benefit of the ſtranger (who is out of the ®tatute ) the 
Uowcher cannothe counterfieaded within this vzanch. | 
23Sut if the ſtranger releaſe to the abatoz, and he be impleaded, and vowch, 


this voucher may be counterpleaded by fozce of this bzanch. 


T Er f1 non, ſoit bote ouſter ' al auter. reſpons.) 

20 as this clauſe giveth no benefit to the Tenant, unleCe he giveth over his 
Uowcher, and then he ſhall be received to anſwer, but if he ſtand to his vow- 
cher, and demurre in Law upon the counterplea,and itbe adjourned to another 
Term, it is peremptozy to the Tenant in reſpec of the delay, in ſuch ſozt,/as if 
iſſue had been taken, anda triall had : By theſe wozds [Soic bote a auter reſpons] 
he may as well vowch as plead in chief. Note the wozds be, Soit bote a auter 
reſpons, & ne «4it en chiefe, ſ0as any anſwer ſuificeth, and therefoze the dowchee 
may plead utlawry in the Plaintife in an Action of Debt, after the laff con-' 
tinnance, 

; 15u 
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4ut if the counterplea be adjudged foz the demandant in the ſame term, he 22 H:5.40. r1.H? 
mcy-pleabiry bar, but he: cannot voach, | _ 42 E, 3. 16- 
topy ; #02 tho dvenurrer: 4s-in liew-ofananfwer ,-otherwiſe in caſe of counter- 
plea the ſame term, as hath been ſaid, 
'Silne1 | * \Hil, 9 E. 2'fol. 
© 'Sil-neir ſon-garrantor en preſent queluy yoill e garrant = 00S 


de ſon gree, '&c.] Jn aWait 6f Right bfWard, the Defendant vouth, fore HY 


« and foz that the Wouche was pzeſent in Court, and entred into Warranty, the ©, ac vouck, 
Plaintiſe.cculd. not . counterplead. 1 — the ſta- 
tute de'Vatat. 


«4 Des rechiefe in touts 'maners des 'briefes des entries Mac 22%... 
queux font mention des degrees : purview eſt que nul deſor- .,, ;...-, 


mes-vouchera hors del lien.) .a Digeiſo; makes a leaſe fog life, the Conntfles g+- 
Rematader in fee ;the-Dilfelſ@bzingsaWiit of Entry car diſleifin tnthe Per 15H 7.5.9 5.2 
againlt the W-effce, 'who-makes default -after default ; He in-the Remainder is 6. ſmile, 
received, hethill vouch out of -the line, becauſe he is not within'the degrees 

mentioned tntheWW 2it 

And there-ts-noſuch miſthicf in this cafe, as ould follow, if the Law were 
ſo taken inthe Trfi-bzanth , (as befoze it appeareth. 

'35nt of the -Usuchee ,-in /cafe of the Per & Cui, Fleta ſaith, Fiat yocatio de Fleta. li. 5. ca-37- 
perſona in perſonam, & de warranto in warrantum de perſonis in breyi-nominatis 
nſque art jpllm:diffeificorem; and the:reaſon may be, becauſe-it appeareth, that the 
Ucuche is within the degrees mentioned.in the Wit : arid the wozds of the 
Statnte are general , Nu} youcherzhors defien-; tn-Which'wozns, [the 'twuchie 
ts intinded, Lafbly, , it had been 'fo little purpoſe, toreffrain the Wenant 
4n the Per, and'to let the Uouchee in the Cui at large ; ſoas this bzanch hath 
(as yeu ſe) his ſpecial reaſon. 

If a Wizit of Entry in the Per be bzonght againfk the huſbandand wife, 
and upon the default of the 'huſband the wiſe is received , the ſhall not vouch 
out -of theline, becanſeſhe ts party'to the Wait. 

'So it 'is, if a'Wzit of Entrytn'thePer be bzought againft the Tenant foz 
Ife , and he 'p2ay in ayd 'of him the reverſion, and hejopn in ayd, he muſt 
joyn in plea with the Tenant , amd'therefoze thall not vouch out of the 
degrees 


© Hars del lien.) Lien is property the binding af the Uonches by 
fo:ce of the Warranty ; foz the Uouchee ſaith, ue ayes ayous a lier a ty; 
or win ery vt ay is,the Deed oz Fine, 4c. that btnd- 
eth him to Warranty : here it is taken foz the Degres; of which you have 
heard befoze , in the expoſition of the laſt Chapter of Marlebri 

In a wait of Entry 'n the Per and Cui againft B, of the 
A. dpeth, B. hall vouch the heir of A. fo2 the heir is within the intention any Vouk.92. 
meaning oof this Law, left he ould loſe his warranty (fo much fadouredin *? * 4i*- 
Law) by the act of God, viz, the death of A, 


q Er 1n auers briefes Dentre ou nul mention eſt fait 


de degrees.] That is, Wzits of Entry in the Pot ; Wheredf, and of this 
+5 ohanm©cn hath ben ſpoken in erpoſition of the ſaid Statute 
2, 


T Etin bricte dedroit.] this is not onely unverficd of a WI2it of 

por ry rt. 
y as c 

Fo2mdon in Reverter, Remainder, —— bids _ _y _ 


It 2 q Que 


of A. 12 E.3.Count, de 


24 4 Weſtm. primer. Cap.40. 
'The third coun- ; | h 
.crplea given by CT Queceluyqueeſt youche.] 3t the Tenant vouch A. as 
this AQ. . Aſtigne to B. the Demandant may counterplead the ſeiſtn of B. within the 
= g—_ — of this bzanch, foz that overthzows the-voncher, which is the end of 
$ 21:2, this Law, * 
— * If an Infant be. vouched as heir to A. if is not ſufficient to connterplead 
88. Dyer. 3 EL the ſeiſin of A, the. anceſto2, fo2 that the Jnfafit cannot make a feoffement, 
= -$64d8.3 but he muſt counterplead the ſeilin of the Jnfant and his anceſtozs, and the in, 
-2r.>2z tancte ſhall come upon the Lien. | 

3, 26, 38 E.3-22+ 
319. © Nenuldeces aunceſtors.] » yereis implyed (whoſe heir heis) 
27 H.6.1.35-9.6. but yet this doth extend aſwel to.theſpeciall heir of the poſſeſſion, ( as the 
ER - 9 heir in 1Bozough Engliſh, and in Gavelkinde) as to the general heire at the 
— CASAS. * | ; 
w> ef Count. ©, Where a Withop 02 an Abbot be vouched, the Counterplea muſt not be of 
de Vouch-114 the Wilhop oz Abbot and his anceſtozs, accozding to the lefter of the Law, 
6 np pot but of him and his pzedeceſſozs, accozding to that capacitie whereby the land 
Fey nn "5's. is demanded: and ſoit isof other Juvie Batitiqns and Cappuaats. Vt 

"8.18 E.2.62 * If a Baron and Feme ched, the leilin 0 eme and her an- 
Os 1 ceſtozs may be counterpleaded,. unleſſe ſpecial matter be ſhewed to the can- 
30. 32.161.7.13- trary ; and (o it is, if two others be vouched, it ts a god Counterplea to coun- 
20 H.7.ibil. terplead the ſeiſin of one of them, foz ouſting of Delay by eſſoine, p;otecion, 


cTempsE. 1-5: peath, and his heir within age, xc. 


126. 50E3.ibid, = © Neungques ayoient ſciſin de la terre ou temement, &c. 
24.16 E.}. X 

Countde Garr. PET Queil poet aver, &c. feoffe.] © pet if he hath but an eftate ſoz 
36. 37.13 B.3- pers, it. is ſufficient ;- fo2 by the livery he gaineth ſeiſin, and both the feoff 
you ry ments de jure and de fato are within this Statute, but otherwiſe it is of an 
27.13 E.z.Count. eſtate at will. - : } 
de Vouch.z6. . If the Uouche hath but - effate foz life, ſo as ” feoffment ſhould be a ſur- 
8 H.7. 5.21 1.6. render, yet hath he ſuch an eſtate, as is within this Dtatute. 

——_ —"_ Pusband ceſti que uſe in the right of his we oz ſeiſed in the right of his 
; " Coune.de Wife, hath a ſeiſin dont 11 poet feoftment faire, a feoffment foz maintenance 
Ne E3. though the Statute of 18, 2, make it void, yet ſeri it is nok void until en; 
16. 14.35 H.6. try, it is a ſufficient ſeiſinto make a feoffment. ' 
10. 9 H.6 49. * Dne Joyntenant* cannot enfeoff another, yet hath he ſuch a ſeiſin as is 
ag ISS within this Act ; foz [ feoffment faire ] is ſpoken. but fo2 example , but a Fine, 
_k.24. _— o2 any other conveyance which giveth an eſtate, is within this 
£2E.3-36.5 E.z. LAW, | ; ; ( 
16.37.10E.3.20., Jfa Uouche o2 any of his anceſto2s had any ſeiſin though it were avoided 


26 H.6. Count, op #oPy 
de Vouch. «. 02 determined, it 1s ſufficient 


.2.ibid. 24. 
; - - "I 34 TT En demaunde.] 5 If a Rent be demanded, and the Tenant vouch 


21 E. 4:26, by reaſon of a feoffment of the land diſcharged of the Rent with warranty, the 
bFlcra 11.6.ca-23- IDemandant may counterplead the ſeiſin of the Uouchee, xc. of the land, albeit 


23 E.1. Count. . : 
- ; =o que" the Rent is onely in demand. 


47 H.z.Vouch., ©, Ne fee, ne ſervice per la maine le tenant, ou aſcun de 
270.271.9 H.3. 

ibid, 277. 1.par. [es aunceltors,&c. > #0; in reſpec of ſometenure and ſervice,the Tenant 
ne => 43- may vouch towarranty, as Frankalmoigne, homage, aunceftrel, reverſſon, xc. 


de Vouch.118. - : 
— —_— _ le temps celuy de que ſeifinle demand” counte.? 


28. 39 E.3-36, * Vere [ſeifin] is taken fo; the title of the Demandant in his Writ,foz it is a 
41 E.3.15- Þarime in counterpleas,that the Demandant is not to counterplead any ſeifin, 
46E.3. _ E. but after the title ofhis Writ ; and where the ſeiſin is in the title, there the 
> 41.6.4. © counterplea muſt be after that ſeiſin,; as foz example, in Writ of Right, after 


23 H. 6.42, 
Pere 


"2 


21 E. 4.20. the ſeifin of him of whoſe ſeiſin he demand, 


Cap-40. IVeſtm. primer. 
Vere is implyed, (and befoze the Writ purchaſed) foz if it be pendente 
brevi, it ought ndt to be allowed, 


 leſq; lerempsque le brief fuit purchaſe & plea move.) 

Foz ns Warranty, created after the purchaſe of the Writ,ſhall delay the 
Plaintife, unleſſe upon that conveyance the Writ be made god ; as if a 
Przcipe be bzought againft A. of land wherevf B, is ſeiſed, andB. infeoff A. 
hanging the Writ, he ſhall vouch by fozce of this Warranty, otherwiſe not: 


q Soitle tenant bote ouſt al aur reſpons.] we this ſufficient 
hath been ſaid befoze. 


T Lavantdit exception cytlieu en briefe de mordanc', & 
en les antres briefs devant noſmes auxy bien come in briefs 


ueux touchant droit.}] wy this clauſe, the Demanvants in Writsof 
poſſeſſion,as the Morrdaunceſtor, Cofinage, Aiel, Nuper obiir, Intruſion, and the 
like, have agreater p2ivilege and advantage, then Demandants in Actions 
which touch the Right ; foz this Act gives the Demandants in Writs of poſ- 
'ſeffton, not onely the firff counterplea,that is,that the Tenant oz his anceſto; 
was the firf# thatentered, xc. but alſo the lafſf counterplea, which is given in 
Writs touching the Right, viz. that neither the Uouche, noz any of his an- 

ceſto2s had everany ſeiſin, xc. 
q_ Erſi te tenant per caſe eyt charterde garrantie deauter 


home, que ſoit oblige in nul des avantdits cafes, &c.] ze any 
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21 E.$.20, 
21 E.4.26 
iz H.7. 2 


* $E.3.40. 


28 E.3.90. 
41 E.3.5. 


12 R.z.Counts 


de Vouch. 34, 
18E.4, 27.4 
fimile, 


12 H.7:2.b. per 


Brian, 


Inſtic. r. par; 


le&. 743: 


More of this 


man be ouffed of his Uoucher by this Statute, yet if he hath a Charter of 2c: 


Warranty, he may have his Writ of Warrantia chartz ; as if a man that ne- 
ber had any thing in the land, noz any of his anceſtozs befoze him, releaſeth 
to the Tenant of the land with Warranty, ifthe Tenant vouch him, and the 
Demandant- counterplead the Uoucher, by the laſt bzanch of this Ad, viz. that 
the Uonchee,'noz any of his anceſtozs had ever any ſeilin,xc. and the Uouchee 
isnot there pzeſent, to enter into Warranty ; in that caſe the Tenant ſhall be 
gifted of His: Woncher, but may have his Writ of War' chartz. ©o if a man 
after the death of my anceſfo2 abate,and make a feoffment in fee,and after pur- 
chaſe the land again with Warranty, and after is impleaded in an Aſſiſe of 
Mortdanceſter, he ſhall be ouſted of his Uoucher by the firſt bzanch of this Ac, 
becauſe he was the firſt that entred, xc. but he may have his Warrantia chartz, 
So if a dilſeiſo2 make a feoffment in fe to A.who infeoffeth B.andafter repur- 
chaſeth the land of B. with Warranty, againſt whom the DiCeiſe bzings a 
Writ of Entry in the Per, as he may do, he cannot vouch B, by the ſecony 
bzanch of this Statute, but the Diſſeiſo2 only, andis dziven to his Writ of 
Warrantia chartz againſt B. | 

"Jt 1s tobe known that there are connferpleas to the Uoucher, and that 
this Statute giveth to the Demandant, againſt the Tenant in th:z& caſes, 
as hath been ſaid. \ SS: 

And there is a counterplea tothe Watranty,oz fo the Lien,(which is all one ) 
and that is between the Tenant and Uonche, whereof there is no occaſion gt- 
ben:to treat at this time ; foz this Art deals not in any ſozt with it, 

_ There were at the Common Law divers counterpleas of the Toucher to 
p2event oz to ouſt the Demandants delay, whereof it is not impertinent to 


ſay ſomewhat, , 


It was a ged counterplea at the Common Law, to ſay, that there was Nul , 


TH 


ricl,as the Touche ; and that the Statute of 14 E. 3, cap, 18, was in affirmance 28 6. +96, | 
14 1.6.10; 
43E. 3-13, | 
14 E.3. Count, dt 
Voutch: 67: 


# 


of the Common Law. 

* Bo it is,if one be vouched as heir within-age,x that the Parol may demur, to 

ſay,that he is a baſfard;ſo it is,to ſay that the Uonchee ts villeiy tothe Demivac. 
It 


2.46 


3.43» n7 E., 3.41, 
21 E.3.36- 7 E-3+ 
27» 5 E. 3. 35- | 


39 E3- 32+ 
13 E. 3.55. 


3E. 338.6 E. 3» 
18 E.3. Vouch.7. 
32 E. 3. ibid 99- 
7 H,4. 11 H. - 
21+22 H, 6.19. 


21 Eg. 37.25E. 
3-53-40 E.3. 14+ 
41E.3-21.44 E. 
3.38. 38 Ec. 4 
29 E.3.29.32E-+3. 
Vouch, 96. 10 H. 
7.21,22, 16 H.7. 
I3. 

43 E:3-19. 


4F.3.13 11 Hi. 
16.21, 48, 


42E.3.16.3E.3.8. 
12 H. 79.2.3. 

3 E.3.38.8 E. 3, 
61.17 E.3.61,62, 
25. Af.P1. ult. 
31 E.z. Vouch. 
24. 44 E.3.18, 
14 H.6. 10. 


Glanv.li, 2, ca. 3. 


Weſtm. primer. Cap.41. 

Jt was a good connferplea-at-the Common Law , to ſay that the Tonchye 

was dead , but upon this diffi , that the Demandant ſhew the ſame befoze 

any Pzoceſſe awarded; foz after Pzsceſſe awarded, if muſk come in by the 

retaurne of. the Sheriff : ,and that the @fatute;of x4 E. 3. 2-18. das made 

js Nee of the. Common-Law ,1 foz it was adjudged in 5 Edw, 2, a 
god c / 


© Andſo it is , if thoo be youched ,.it-is a god countetplea , to ſay, thatone 


of them is dead foz pzeventing of delay. 

Jn dower it is a god counterplea , fo ſay , that the Tenant entred by 
her huſband. 

It is agod counterplea of the Uoucher, to ſay, that the Tenant hath foz- 
merly pzayed in aidofhim, in reſpect of the delay. 

, Jn. all caſes , Where, one .doth.yvouch oat of common courſe , there the Te- 


| \onghe 5a NE'L yſe, 
| henſoever the Tenant cannot be admitfedfo his Uoucher without 


—_— of an there by the Common:Law the;Demandant . my counter- 
Pp e cauſe, 

hen one: voucheth. himſelf, fo2 ſaving of his eſfate tail ; oz when he vou- 
cheth himſelf as heir , and his bzother as Tenant.in Bozough Engliſh , be- 
cauſe it is out, of common courſe, the Tenant muſt hew cauſe , and the De- 
.mandant ſhall have a counterplea to the cauſe. 

In.a Prxcipe, the Tenant vouched two bzethzenas one heir , and that the 
yongeſt was within age ; and becauſe it was out of common courſe, he was 


he 
ruledtaſhejp-cauſe ; and.ſhewwed , that the Father was ſeiſed of lands in Gavel 


r 

kinde,, and a th ſame ,deſcended.to them, and the Demandant counter, 
pleaded the-cauſe. * * 

 Soltis, ifa Pczcipe be bzqught by four, and twahbe ſummonedand ſevered, 
the Tenant cannot youch them that 'be ſummoned and ſevered , without 
Hewing cauſe fo2 the reaſan afozeſaid; and the cauſe beingſhewed, the De- 
manpdant ſhall counterplead the ſame. 

In a Przcipe againlt two they cannot vouch ſeverally withaut ſhewing of 
cauſe, becauſe it.is out. of common courſe, that Jointenants ſhould vouch ſeve- 
rally Without hewing of cauſe ; which cauſe the Demandant tall counter 
plead by dhe CommonLaw : .andſoin all other caſes, whereof there are plen- 
tifyll authozities in our Boks. 

S& moze.of bhis matter in the firft part of the Inffitutes,Cap. Garrantie, 


CAP. X LL. 


DF ſcrements des Champions, eſt iſsint purview : Pur 
ceo que rarement avient que le champion le deman- 
dant ne ſqit Pojogs en cco quil jure, que il ou ſon pier veilt 
la ſcifin ſon Seigniour, on de ſon aunceſtour & que ſon pier 
luy commande 2 faire la darreign', que deſormes ne ſoit 
le Champion le demandant conſtreint a ceo jurer, mes ſoit le 
ſerement garde en touts ſes auters points, 

At the Common Law none could be a Champion foz the Demandant , but 


ſych an one, as either himſelf ſaw, oz heard his father ſay, that he ſaw the ſeifin 
of the Portman? 67 bl ance$07, and that his Father commanded him to 
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teffifie the right, and that this was true, he tok a cozpozall oath: But often- 
- times the Demandants ſeiſin was ſo ancient, as ſeldome any man could take 
that oath, and yet in theſe caſes, champions in thoſe times tk the oath, though 
they knew it not, either ex yiſu, 03 ex audicu, &c, and therefaze as this A ſaith, 
were pejured, oe 


T Des ſerements des champions.} Champion, Camoio dicicur 
zeampo, becauſe the combat was ſtrucken in the field, and therefoze is called 
Champfight, andhe muſt be liber homo, a free man. a 283g - 

This triall by Champion in a Writ of Right hath ben anciently allowed 6, 5.fo. 3 p 4 
by the Common Law, and the Tenant ina Writ of Right hath elecion:ei- 9 B.3. Fleas l.6, 
ther to put himſelf upon the grand Aſliſe, oz upon the triall-by combat by his cap. 9. in fine. 
Champion with the Champion of the Demandant, which was inſtituted 
upon this reaſon, that in reſpec the Tenant had loft his evidences, oz that the 
ſame were burnt 02 imbezeled, o2 that his witneſſes were dead, the Law per- 
mitted him to-trie it by combat between his-Champion, and the-Champion of 
the Demandant, hoping that God would give vicozy to him that right had, and 
of whoſe party the victory fell out,foz him was judgement was finally given,foz 
ſeldome death enſued hereupon, (foz their weapons were but Batounes) vigory 
onely ſufficed. 

Sow concerning the oath of the Chanipians, and the ſolemne' manner and m—_—— 
ozder of pzoceeding therein, and between what parties triall by battell ſhould 28. 200.00 ot 
be joyned, 'you may read. in-the @tatuteof W, 2. cap. 41. and at large in our 29 £.3.12-306,3 
books ; and the oath of the Champion, as well of the Lenant as of the Deman- 20. 9H. 4.3, 
dant continued ſince this Statute, followeth in theſe woz8s; . .  TH.6698B.4.35 
T Hear” this you | Judges, that I baye this Uay, neither cate," drunke, nor ,7 7 34 

haye upoti 'me either bone] ſtones ne grafle, or any inchauntment, ſor- 14 Laconls 
ceryy. of witchcraft , wherethrough the power of the word of God might Dier zor.See 

be * inleaſed or diminiſhed, and 'the Devyils' power increaſed, and ha the firſt part of 
Bo ki peale is true, {o help mee God and his Saints, and. by "this 

Booke, | 


the Inſt.ſe&. 489. 
& 514. 
The Law doth allow a triall by batfell in another caſe, and that is in caſe of __ he og 
life in au appeale of felony, the Defendant may choſe either to put himſelfe i. intangled, ve 
upon the Country, 02 to try it by body to body, that is by combate between him ſari | 
and the Plaintiffe, but there the parties themſelves ſhall fight. _— roar, - , 
And 1t appeareth by our auncient Authozs, Quod fi appellacus ſe defenderit Flera . x. cap.3 3. 
contra appeHantem torta die;ulque horam qua ſtellz incipiunt apparere, tanc recedat BraQt.l. z.fo. 141, 
appellatus quietus de appello. | 142. Brir.41,to, 
And in caſe of the Writ of Right, the Champions are not bound to ug ubj ſupra. 
fight but untill the Starres appeare, and if the Champion of the Tenant can tio pugnantium, 
defend himſclf untill the Starres appeare, the Tenant ſhall pzevail, foz t . 
thall combat bat once, and it -is ſufficient fd2 the Tenant to vefend beingtn 
polſeſſion. | 
. The Judges of the Ccurt of Common: Pleas are Judges of the baffsll 1;cror - 
in a Writ of Kight, and the Judges of the Kings Bench in an appeale trxconl 
of felony. But if the cauſe of appeal be not deferminable' by the Common Briczon 
Law, but befoze the Conſtable and the Barthall accozding to the Civill Law, *!* = 
there the Conſtable andMParſhall are Judges, | het —_ 
But this triall in appeale at the Common Law of later times ſeldome x9 £.3.Cor.z85. 
came in uſe, fo2 that the appellant pzocures the appellee to beindiced, andthen 3 R.2.cap.z. 
he cannot fry it by battell ; * but if the indictment be inſufficient, then the 5 Marwi-bare. | 
Defendant may try it by battell, 77 eggs 
Now the ancient Law was, that the victory ſhould be p2oclatmed, that he * ,, 4 pe 
+ that was vanquiſhed, ſhould acknowledge his ſault in the audience of the people, ,;;....... 
02 pzonounce the hozrible wo2d of Craven: in the name of recreantiſe, 4c. 4 p2e- la I = 
ſently judgement was to be given, and after this the recreant ould anictere nantium, = 
lideram leoem, that is,he ſhould become infamous, and ſhould not be accounted 


in 


ubi 
lupra 
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Ror. Pat, Anno. 
55 H.z.m.3 


Pugil a Cham- 
pion, 


Vide Mic.15 E.1. 
Rot.$. in Banco 
Norft. 
Duellum percuſ- 
um, & ſerviens 
Abbatk de Bury, 
tenentis deviftus 
& interfeftus. 
Vide Mich.3 E.1, 
Rot. 19, 
Flera li.z.ca. 32, 
See lib. 2.fo. 32. b. 
Le caſe del Abbor 
de Strata Mar- 
cella. 
Deuter. cap.18. 
verſe 10, 


Glany. ubi ſupra; 
BraQlli. 5.fo. 373. 


BraR.lis, fo. $44, 


Weſtm. primer. Cap.42. 
in that reſpect Liber & legalis homo, and therefoze ceuld not be of any Jury, 
no2 give teſtimony as a witneſſe in any caſe,becauſe he is become infamous, and 
of no credit; And this doth notably appear in an ancient Recozd, where the caſe 
was, that battell being joyned in a writ of Right of Advowſon,in Anno 5 5H, ;, 
befoze the Juſfices in Eyre in the County of Northampton, and the champions 
combating, Philip le Pugi! champion foz one of the.parties was vanquilhed, and 
thereupon P2oclamation made aceo2dingly; the King by advice ofhis Councell 
reciting under his great Deal the joyning of battell in the ſaid Writ of Right 
of Avvowſon, and the pzoceeding thereupon, didſignifie, Quod in duello prz- 
dito coram JuRiciariis przdiRis percuſlo, irrueric in eundem Philippum canta 
multitudo hominum, unde opprefſus ſe defendere non potuit, qui homines pe 
tuam defamationem fibi impoſuerunt, & in codem duello Creantiam proclaim”: Rev 
inde certior faQtus, &c, ſtatuit quod przdictus Philippus propter Creantiam przdi& 
liberam legem non amitteret, &c, 

Df this triall by battell, Fleta ſaith thus, Duellum fngularis pugna inter duos 
ad probandam' veritatem litis, 8 qui viceric probaſſe incelligitur ; & quamvis ju- 
dicium Dei expeRetur ibidem, quicunque ramen monomachiam, i, fingularem 
pugnam, ſponte ſuſceperit, vel obtulerir, homicida eſt, & mortale contrahic pec- 
catum 


7 Son pier luy commande a faire Ja dereign'} 
And theſe wozds are well explained by Glanyil, Cui pater ſaus injunxit in ex. 
tremis agens, in fide qua filius tenetur patri, quod. fi aliquando Icquelam de 
terra illa audirety hoc diritionaret, ficut id quod pater ſuus vidit & audiyir, 


8 *., 
© Ne ſoitle champion le Demandant conftreint a ceo jurer.) 
Pereby it appeareth that pzeventing Juſtice ts better then puniſhing Juſtice, 
Melior eſt Juſtitia. vere przyeniens, quam ſevere puniens ; fo2 when it is puni- 
thed, yet the offence 1s committed, but when it is-pzevented, then there is nei- 
ther offence no2 puniſhment : This Law pzeventeth perjury, which taketh 
away that part of the oath which (eldome oz never was 02 could be kept. 


CAP. XL. 
P% ceo que en briefe daſsiſe, dattaints, & de Juris utrum, 


les Jurors ſont ſoyent travels per efloines des tenants: 
Purview eſt, que del heure que le tenant un foits apparuſt 
en Court, jamnes ne puiſle [e tenant le efloine, mes faire 
ſon Atrourney a ſuer purluy, fil voile. Er finon, ſoit laſkiſe, 
ou le Jurie priſe per ſon default. 


The miſchief doth appear by the pzeamble, and that the rather, fo2 that in 
theſe Adgions here rehearſed there is a Jury rgturned the firſt day,and therefoze 
the delay of the Jurozs was the greater, but of two miſchiefes, one onelyre- 
medy was pzovided ; fo2 as great delay had the Juro2s where the Demandant, 
as where the Tenant was eſſoined, and here pzoviſion is made foz the eſſoine 
of the Zenant which was the greater miſchief, foz commonly the Tenant ſ&ks 
delay, andthe Plaintifes expedition ; Perens przſumirur defiderare porius inftan- 
uam litis, quam dilationem, Thi 

is 
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This Act is not underſtod ofa Writ of Aſſiſe De novel difſeifin, foz that in Britton fol.164; - 
that Writ, the Tenant ſhall not be eſfoined, neither befoze noz after appea- Flera lib.6. ca.g. 
rance, Locum non haber efſonium 1n perſona diſleifitorts, vel rediſſeifitoris ; but this on ay 
is intended of an Aſſiſe of Mordancefter, and it is ſaid, that the Juſtices of the mee _ 
Kings Bench will not allow an eſſoin foz the Plaintiff in no manner of fſliſe, 79. — x 
no2 foz the Tenant in Aſiſe of Mordaunc.. : 34AD.6.6E.3.25 
But albeit no eſſoin foz the Tenant doth lie in Aiſe of Noyel difſcifn, yet |. - . 
if the ſame be diſcontinued by the non yenu of the Juſfices, oz by the demiſe of ,, ATT 
the King, in a reattachment the Tenant ſhall be eſoined, and ſo ſhall the Te- 
nant be in a reſummons after a diſcontinuance in Aſſiſe of Mord”, zoAf p.q. 
An Aſſiſe-of Mord' was bzought in Cheſter, the Tenant vowcheda fozeiner 8 AF p.zz, 
to warranty, whereupon the Recozd was removed into the Court of Common 
Pleas, x 5 Paſch, at which day (though it be in an Aſſiſe of Mord') the Tenant 
may be eſſoined, fo2 the plea in Bank is not the plea of Aiſe, but the plea 
there is onely upon the Warranty, fo2 the Aiſe ſhall not be taken in Bank, 
The Statute of W.2. doth p2ovide foz the other miſchief in the caſe of Aſiſe W.z. cap.z8. 
of Mord*, Atraint, and Juris utrum viz, that the Demandant therein after ap- 25 A. p.35. 
pearance ſhall not be eſſoined ; but that Statute ertendeth not to the Aſſiſe of + 1 


Noyel difleifin, 


CT Dattaints.)] This Statute is intende of the Tenant in an Aftaint 26 AC p.z5. 
as well in a plea perſonal, o2 mirt, as upon a plea merly in the realty. 34 ALL. p,6. 


C Juris utrum.] #« the Statute of W,2. aboveſaid, 6E.3.25. 


q Que le Tenant.) This doth ertend as well to the Tenant in 22 A p.79. 
Law,as the Uowche, and Tenant by receit, as to the Tenant in ded, foz it js 3 A. p-17. 
to ouſt delay fo erpedition of Juſfice, and foz the eaſe and benefit of the Jn- 
rd2s, and therefoze being in equal miſchief ſhall be within the ſame remedy, 

Yereby it appeareth that this Statute pzovideth onely againff the Tenant 
_ appearance, and leaveth the eſſoin of the Plaintiff (as hath ben ſaid) 
at large. 


"2 Se eſloine.) Though here eſſoin be ſpoken indefinitely, yet is 12E.r.cfſoin 175. 
it to be taken ina common ſenſe, and therefoze is it to be underſtod of a 4 £-3-34.6 E.z. 
common eſſoin, and not of an eſfoin de ſeryice le Roy, foz Statuta per Regem, elſoine 55, 
Dominos, & Communitatem Regni ordinata, in communi & vulgari ſenſu incelli- 

guntur, 


T Mes fait ſon Atrourney a ſuer pur luy.] — , F.N.B.25- 
| the policy of pci 

the Common Law, that ſuits might not — mnltizhy Gun lies = a 
—_— ſunt, quam laxandz, both Plaintiff, and Defendant, Demandant, Merton cap.10, 
and Zenant in all Actons real,perſonal,and mirt did appear in perſon, as well loc. cap.s. 
in Courts of Recozds, as not of Reco2d, becauſe the Writs doe command the =: ©P-10- , 
Tenant oz Defendant to appear, which was always taken in p2oper perſon ; ,? _ deterris, 
and the entry in every Action ſoz the Demandant oz Plaintiff is, 8 predi- de York No = 
Qtus perens, 02 querens obtulit ſe 4. die, Which was ever underſtod in pzoper cap-r. 15 Ev. 
perſon : but when this and other Statutes had given way to appear by Attours 5':. de Carlile. 
ney, it is not credible how (with Attournies and their multiplication) ſuits 37:2» 
in Law, (foz the moſt part unneceCary and foz trifling cauſes) when the par- , * —— 
fies themſclvgs might fit quiet at home,increaſed and multiplied ; ſo dangerous var ka 
and ill ſucceſſe have ever had the bzeach of the Warimes and ancient rules of here before.ca 26. 
the Common Law, as elſwhere bath been obſerved, Glany.li.1 1. c:1- 

It appearcth in Glanyils time, that the Juſtices admitted the parfies; Per Bra®: lib.5. fol. 
reſponſalem loco ſuo ad lucrandum yel perdendum, but then onely when the par- Log $ 21 


ties themſelves were pzeſent, foz he ſaith, voy _ eum efle przſentem Des amocoies. 
in 
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See the firſt part in Curia, qui reſponſalem ira in loco ſus ponit ; & nota differentiaminter Reſpon- 


of the Inſtirutes, 


ſe&.196. 


Ror, Parl.2zo E-I1. 


ſalem & Attornatum, | 

And the Mirror ſpeaking of the ancient Law befoze the Statute ſaith, Abu- 
fion eſt a receiver Attourney, ou nul poier eſt a ceo done per briefe en 1a Chaunce. 

» Ef abuſion eſt a receiyer Attourney, ou le parol neſt my atraine per preſence 
y A parties, &c. ; 

After this in divers Parliaments it was thought god fo decreaſe the num- 


De Attournatis. ber of Attournies, finding them to be the cauſes of multiplication of ſuits, 


4 H.4. cap.14- 


33 H.6. cap.7+ 


BraA. 1.5. f0.342, 


33 H-6, 35. 
3 E.4.19. 


39 H.6.28,29, 


See hereafter 


verbo Tenants. 


Fleralib.6. cap. 9. 
Britton fol. 184. 


2 E.4.19- 


15ut though divers godLaws have been made therein, yet the number of them 
daily increaſeth, to great inconvenience in the Common-wealth, and to the no 
ſmall blemiſh and diſcredit of that ancient and neceſſary vocation, 


—_— 


— — — 


CUP. XLIII. 
PY ceo que les demandants ſont ſovent delayes de tout 


droit, pur ceo que ou ſont pluſors parceners tenants, 
dont nul puit reſpoign' ſans auter, ou quil ad pluſours 
tenants jointment feoffes, ou nul ne ſciet fon ſeveral, & ceux 
tenants ſovent forchient per eſloine, iſſint que cheſcun eir 
un eſſoine : Puryiew eſt deſormes, que-ceux tenants neient 
eſſoine, forſque a un jour, nient pluis que un ſole tenant 
naveroit, iffint que jammes ne puiſſent forcher, forſque tant 
ſolement aver un efloine. 


C Forchient pcr eſloine.] The true underſtanding, what it is fo 
Fourch by eſſoin, doth open both what was the miſchicf befoze, and what is re- 
medlied by this Statute. 

Fourcher by eſſoin, on the part of the Tenant, is when a Przcipe is bought 
againſt two oz moze Tenants, and after eachof them have had one eſſoin,which 
_ to them by Law, they over again delay the Demandant by ſucceſſive eſ- 
oins. ; 

Foz example,a Przcipe ts bzought againſt A.andB, A, is eſfoined,and B, ap 
pears, and hath idem dies given him, at which day A. appears,and B.is aſſoined, 
this is lawſul, but then at that day'B, is eſſoined again, and C. appears, & ſic 
viciſſim & alternis yicibus, this is called fourcher by eſſoin, and ſo it is explained 
in our books, 

This doth Flera compzehend in few wozds, and rendzeth to fourch by eſſoin 
Efloniare viciflim : foz he ſaith, Si autem plures fuerint tenentes pro indiviſo provt- 
ſum eſt, quod non effonientur yicifſim, ſed fimul ad unicum diem, ficut fuiſſent unum 
corpus ratione unitatis Juris, & heredicatis, 

fourch in one of the lignifications is to divide, and becauſe they divide 
themſelves in delay of the Demandants by efſoins and appearances interchan- 
geably, it is called fourcher per eſſoine, 

Now this miſchief was not that every one of the Tenants ſhould net hate 
one eſſoin, but that there ſhould be a fourcher, a viciſitude of efſoins after each 
of them have hadone eſſoin, So as this Ac doth onely pzohibit the fourcher by 
efſoin, which was uſed foz delay, and not one onely eſſoin, as hath been ſatd, 
which is lawful and neceſſary. 

«C Deman- 
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| Demandants.] This A doth ertond onely fo real Actions 
reſpec of this wazd Demandant, Which is pzoper to real Adionsz and the 208. 2. Four- 
twozds be alſo, Where be divers parceners Tenants,” or Tenants joyntly infeoffed, cher t. $14. 
and choſe Teaants fourch by Eſſoine ; fo as this Ac extendeth to Acions in the Bid. 2d 5p; 
ar this Statute extends not toan Action of Debt upon an Dbligation, i\i*s x45 i. 
Covenant, 9z other like perſonal Actions, 21.44; 


q Tenants. ] This Act is to be naderftod after Apparance, any ſo 22 E.3.5."38 E.3; 
doth the Statute of Gloc' recite it, faz thete is no Fourcher but after fozmer _ qa 8.3.36 
Efſoins and recipzocal Apparaucs, as hath bin ſaid ; and this doth alſo pzove 

r is. . 

MS wtante being made fo2 expedition of Juſtice, and fb2 oufting of De- a PE 
laies is benignly interpzeted; foz in a Writ of Annuity againſt a Parſon, he 44 x.3.38. Dler 
paapeth in aid of the Patron and Dzdinary, and they, after each of thota have 28 5.8.26: 
had one Eſſoin, would have fourched by ECoin, and could not by the Kule bf the 
Court ; and yet the pzie in aid is no party tothe Writ. : 

And this Statute is made againſt the Fourther by Goin of the Tenants, Bradh al ſupra. 
and not of the Demanbants. 33 H.6.25. 


C Parceners & jointment feoffes.] This wtatuts ſpeatiing er Fic wbi fore, 
pzeſly of Parceners and Jointenans, extends not to Baron and Fenie ſeiſed in1 Gloc' cap.16. 
the right of the wife,which is remedied by the ſxid Dtatutoof Glouc't bat Where $5 E-:+ 
Baron and Feme be jointly infeoffed, they are within the purview &f this 
Dtatute ; All Jointenants are within this Statute, although their cEaty be 
created by any other conveyance then by feoffment, 


CAP.. XLIF. 


P% ceo que multes des gentes ſe font fauxment efſoine 
de ouſtre le mere, Ia ou ils fuerent cn Engleterre le jout 
de le ſummons : Purview eſt deſormes, que cel eſfoine ne 
ſoit pas de tour allow, fi le demaundant le challenge, & ſoit 
priſt daverrer quil fuit en Engleterre le jour que le ſum- 
mons fuiſt fait, & iij. ſemaignes apres : mes ſoit ajourne 
en ceſt forme, que file demandant ſue a tiel jour averment 
per pais, ou ficome la court le Roy agardre & ſoit atraine 
que le tenant fuiſt deinsle quater meres Dengleterre le jour 
que il fuic ſummons, & trois ſemains apres, iffnt que il 
_ eſtre rcaſonablemenc garny de lz ſitttrmons, ſoit leſ- 
oine turne en un default, & ceo fait a entend'tantfolemenc 
devantles Juſtices le roy. 


Df the diverlity of Eoins, anv amonglt them, of this Effoin, called here 
Ultra mare, you have heard befoze in the erpoſifion of the Staftite of Maile- Marlebridge, 
bridge : fog the better underſtanding of the miſchief befoze this Ac, and of the <:e.::- 
purview th.reof, it is neceſaty to tedorffarty the divetiity of Edvins Utira 
mare ; ſome of which ancient Anthozs call _ de feryitis tevis #terni : 
KKk2 and 


Micror Cap-2. 
$ 20. de Efſoins. 


_ 
Bratton | 
® bi 
Britron - 
Flera, ws, 


Flets ubi ſupra. 
7 Ec4. 27. 


Glany.li.1 » C25, 


Idemli.z. ca.29. 


Ubi ſupra, 


v4 H,6. 20, 
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and ſome, De ſervitio regis temporalis : of the firff ſozt were, viz, 2d texram 
ſantam, And this was two-folv, viz. Cum peregrinatto yel pzffagiimgenerale 
fuerit ad terram ſanftam, & tunc' retedant- partesfine die, quo! in latus 
redierit, . vel obierit, &c, :Semper ramen non habet- locum iſtum / effontum, quia 
non 'nifi. tempore transfrerationis alicujus regis cum- peregrinatione publica & ge- 
nerali, aut cum ſimplex fuerit, dabicur effoniato terminus unius anmi & univs 
diel, | | | 
Ec fi fimplex ſit peregrinatio, & ultrai annum & diem moram fecerit ultra mare, 
excuſatur ejus abſentia ſecundum quoſdam per eflonium fimplex de ultra mare, & 
fic habebit ſpacinm _ & _ Flud & unius Ebbe ; - fi adhiic mbram lon- 
1 protraxerit effonium fimplex de malo veniendi citra' mare, od 
Faber ad minus ſpacum 1 5, Ginn quod yerum eſt ad minus habebune ſſo 
niati tantum tempus & ex cauſa majus tempus ſecundum diſcretionem Jufticiari- 
orum. Er quid fi tunc non yenerit'? procedatur ad defaltam 'contra cum, -nifi 
forte eontingat talem effoniari de morte ad cautelam, Si quis autem effoniatus 
fueric eſſonio de ultra ''mare citra mare. Grzcorum quod profeQtus fit in ſeryis 
tio Domini Regis zterni in inatione alia quam ad terram ſanRam, ficut 
apud Sanftum Jacobum, yel alibi, datur dilatio ad - minus quadraginta dierun 
& unius Flud & unius -Ebbe ad excuſationem efloniati de fimplici-effonio de-ul- 
tra mare, &c, And after he ſaith, In hoc caſu inducg ſunt- arbicrarix dum 
tamen ad minus quadraginta dierum ut ſupra, And Flera further ſaith, Efſonia 
autem ultra mare Hiberniz 8& Scotiz'vertenda ſunt in eflonium de malo yeniendi 1, 
per I 5. dies, Ne 
p And Glanyil, who waote befoze all theſe, ſaith, ER aliud genus effoniandi 
& neceſſarium, cum quis cfloniat ie de ultra mare, & tunc fi recpiatur effonium, 
dabuntur ipfi efſoniato ad minus quadraginta dies, &c, And ſpeaking of Cf; 
ſoins, by reaſon of he ſaith, Si yerſus Jeruſalem iverir-is qui 
ſe eſfoniare facit, tunc ſolet ei dari reſpeftus unius anni & unius diei ad ni- 


_nus, &c, 


Wy theſe ancient Authozs it appeareth, what delay this Eſſoine de ulcra 
mare W2zought to the Demandant ; and by the Law no averment could be had 
againſt it, no moze then ina Pzotection, o2 in the Effoine de ſervice le roy, 
which (ſpecially in thoſe dates when ſuch Efloines-de ultra mare were ſo fre- 
quent) was very miſchievous ; fd2 ſome feigned ſuch a paſſage o2 Peregtina- 
tion, and ſome went gf purpoſe after the purchace of the Przcipe, which'ss 
well erpzeſſed by Fleta: Sunt tamen quidam, qui cum fuerint breyia ſuper ipſoz 
Impetrata, extra regnum ſe diyertunt, ne ſummonriorie fit preyenti vt fic jus pe- 
rentis per efſoniumde ultra mare deferri poſſit, & unde proviſum eſt,” quod fi pe- 
tens offerat yerificare, quod tenens fuerit in Anglia die ſummonitionis, & per tres 
ſeprimanas ſequentes, adjournetur eſſonium, & irrotuletur alan pom, & fi 
alia die conſtare poſſit Juſticiariis per inquifitionem, vel alio modo, quod tenens fait in 
Anglia die ſummonitionis, & per tres ſeprimanas ſequentes, ita quod potuir rationas 
biliter przmuniri, yertatur illud eſſonium in defaltam, ſed hoc obſeryetur tantummodo 
coram Juſticiariis, | 


T Font fauxment eſſoine.) ail falſhwdis abhozred in Law, and 
thereſoze the Mirrour ſaid well, Abufion eſt que faux cauſes de effoine ſont de ey 
que drolt ne allowe fauxune en aſcun caſe ; the Law alloweth no falſhod in any 
caſe, which is a Parime of the Common Law, Contra yeritatem lex nunquam 
aliquid permittit, 


T Effoine de ouſtre mere.) This a doth extend onely to the 


Evſoine de ultra mare, whereof we have ſpoken at large, and not to the Efloine 
de ſeryitio regis, &c, Vide 21 H.6, fol. 20, 


T Ec ſoit priſt daverrer, &c,] ghis averment, as hath bin 
ſatd, could not be taken by the Common Law, no moze then in caſe of on 
ion 
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tection befoze the Statute of 33 E.r. which giveth an averment in caſe of Star. de 33 8.4; 


Pzotection ; of which Statute you ſhall read in our Books, and how the Pz0- 
tection may be repealed ; and in the common Efſoine de malo veniendi, 02 de ſer- 
vice le roy, no ſuch averment can be taken againft if, * But if the Tenant be 
eſſoined in any Action de ſervitio regis, where in truth he is not in the Kings 


de Prot, 3$H.6-3+ 
21 H.6.20. 39 E, 
3-35- 47 Ec3.6- 
1H.6.6. 34 H.6. 
62. 35 H.6.5,8. 


ſervice, then the Demandant oz Plaintife may ſue a * ſpecial Writ ont of 29 H.6.35.5 . 


the Chancery direced to the Julfices, rehearſing, that he is not in the Kings 
ſervice, and.commanding them to pzoced ; then the Efſoin ſhall not be adjour- 
ned, but ſhall be quaſhed p2eſently. ; 

And ſo- befoze this Statute in the Eſſoine de nlcra mare, if the party were in 
Engiand, the Demandant might have purchaſed the like Writ, as is above- 
ſaid; but foz that many times that could not be obtained without great difficul- 
ty, this averment was given foz avoiding of falſhod. | 


q Jour que le ſomons fuiſt fair, & per tres ſemaignes 


apres. ]  Fo2 the Summons alwaies is made upon the land by two Sumners, 
whether the Tenant, oz any fo2 him be there 82 no. 

The day of the @ummans is not counted parcel of the thzz weks, but it 
mult be thz&e weeks after that day ; otherwiſe had it been,if the wozds had been, 
thze weeks after the @ummons made. 


T Deins lequater meres D'*angleterre.} wnithin the four Seas, 
is 4s mich to ſay, as within the juriſdiction of the King of Mp foz all 
within the four Deas was either part oz holden of the Crown of England, as by 
many ancient Recozds appeareth. 


T Que il puit eſftre reaſonablement garny de 14 ſum- 


mons. ] The thze weks after the day of the ®#ummons were given as a 
reaſonable time, wherein by common intendment he might have notice of the 
Summons made upon his land. 


T Soit leſſoine turne en un default.) myis is the remedy gi- 
yrs - Act foz the benefit of the Demandant, who was unjuſtly delayed 
in. 


4.2. 21 E.4.20, 


4 Regiſt, fol.18, 
F.N.B. 17 H. 
b Gloc' cap. 8. 


A woman Tenant in a Writ of Entre, 4c. was eſſoined, foz that ſhe was 3 E.3. 25. 


interra ſan&a, viz, from the time of the Cſoin, foz a year and a day, and it was 
ſaid,that the Wenant ſhould loſe her land, if it be found by Jnqueft that ſhe was 
in England the day of the Eoin; and there it is ſaid, that at the day that the 
parties have by the Eoin, the Demandant ſhall be received to aver his chal- 


% 


lenge. Conſider well this Bok, and the Bok alſoof 28 H.s, which expounds .z H.6.3; 


the Statute of 33 E,r. VideRaR.. Pl. fol. 297, ©& moze foz the antiquity of 
Coins, and great variety of mattcr, both of this Eoin and of all other, in 


roure : Mirror cap.1. $ 3. 
And thoagh this kind of Eoin is this day out of uſe, yet have I ſpoken ap $256 


of the ſame thus much foz two cauſes : firſt, foz that mine endeavour hath n 


ben, to erplatn theſe ancient Laws, and to make every wozd of them ſo fo 
ſpeak, as they may be underſf@od, DSccondly, the ſeveral points of Learning 
that do riſe out of this Law (though the particular caſe be out of uſe)may ſerve 
to god purpoſes : you ſhall obſerve in this and many others of this nature, in 
this ſecond part of mine Inftituces, 

Where the Text is evident, it were loſſe of time to make any grpoſition, 


CAP, 


ins. cap. 5.9 i, 
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CAP. XLFVS. 


E delayes cn touts maners des briefes, & des attach- 
D ments eſt purview, que {1 le tenant ou ledefendant, 
apres le primer attachment teſmoign., face defaulr, main- 
tenant ſoit le grand'diſtreſſe agard. Er fi Vic ne reſpoigne 
ſafficientment au jour, ſoit grevouſment amercie, Er fil 
maunde que il ad fait lexecution en due maner, & les iſ 
ſues bailes as mainpernors, adonques ſoit maunde au Viſ- 
count, que il al auter jour face venir les iſſues deyant Juſti- 
ces. Et fi lattachee veigne a ceo jour a ſaver ſes: defaults, 
eit i] ſes iſſues. Er fil ne veigne, cit le roy les iſſues. Ec 
les Juſtices le roy les facent liverer a la Gardrobe, & Juſti- 
ces del banke a Weſtminſter les facent liverer al Exchequer, 
& Juſtices en Eyre, au Viſcount de cell' countie ou ils ple- 
dent, auxybien de cel countie, come des forcine coun- 
ties, & de ceo ſoicnt charges en ſummons per rolles des 


Juſtices. 


The miſchief appeareth by this ſhozt P2zeamble, to be Delay, xc. 


1H627H69, T Attachment.) The Attachment mutt be made by movable gads, 

—_—_—_— «& andmer perſonal,which may be fvzfeited by Dutlawzy,and not by ga'ds which 

ments he hath as Erecutoz oz Adminiſtratoz, noz by a clod of the earth, noz by any 
chattel real, as Warvlſhip, oz the like. 


"FP q Grand diſtreſle.] pigriaio magna, it is fo called, not fa; the quan- 
ho judic tity, faz it is very ſhozt ; but foz the quality, foz the extent is very great : foz 
Brir.fol.z6.b thereby the Sheri is commanded, Quod diſtringar tenentem, ira quod ipſe, nec 
48 E.3. 26. aliquis per ipſum ad ea manum apponar, donec habuerit aliud prxzceptum, & quod 

de exitibus eorundem nobis reſpondear, & quod habeat corpus ejus, &c. 

This Writ tieth in two caſes, either when the Tenant oz Defenvant is 
attached, and ſo returned, and appeareth not, but makes default, then by this 
Act a Grand diſftreſſe is to be awarded; oz when the Tenant oz Defendant 
hath once appeared, andafter makes default, then this Writ licth by the Com 
mon Law in tieu of a Pecix Cape. 

Brit. ubi ſupra. Bricton ſpeaketh of Diſtrefles perfonal, which he tutenveth of perſonal 
gads upon the Attachment, anv Diftrefſes real, which concern the Realty ; 
and a third may be adved, viz, Diftreffes which do concern both the Realty and 
Perſonalty, as this Grand diſtrefſe doth, 

28 E.3. Judge= Jn a ſea ad molendinum, after Apparance the Defenvant made default, where- 

ment -7h upon a Grand viſtreſſe was awarded, and the Defendant made default again, 

—_— 235 and thereupon the Plaintife had judgement. 


17, T Ecfi latrachee veigne a ceo jour a ſaver ſes defaults, eit 


il ſes iſſues.) Here the Lacrachee is taken foz him that is diſtrained, and ap- 
peareth upon the Grand diſkreſſe. . 
C Ec 
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C Erfilne veigne eitle Roy les iflues.] #0; then judgement 
is to be given againſt the Defendant, as hath been ſaid befoze, andthe King to 
have the iſſues, 


C Et les Juſtices le Roy.] That is, the Juſfices of his Bench, ſo 
called, fo2 that all the pleas there are coram Rege. 


© Les facent liver a le Gardrobe.] There hath been an ancient Octtum 51 8. 4. 
Dfficer of the Kings Youſhold of old time, called Cuſtos magnz Gardrobz,Uar- Star. de Scacc. 
den oz Keeper of the great Uard:ope oz Wardzobe, of later times called ÞPa- Artic.ſuper Chart, 
ſter of the Wardzobe, ſo called, becauſe he hath the keping and charge of the — * he 
Rotal Robes of fozmer Kings and Nueens, and foz pzoviding of Robes, xc. of er 
the King : he hath alſo the charge of keping and pzoviding of hangings, bed- 
ding,tc. in ſtanding Ward2obes in the Kings houſes, and the delivery of Uel- 
vet and D@carlet allowed fo2 liveries, xc. And many other things belong to his 
Dffice, which are not neceſſary to be here repeated ; he is accountable in the 
Crchequer. 

De articulis porre&tis: coram Domino Rege per comicem Mareſchatlum pro hiis Rot, Parl, Paſch. 
uz ad officium ſuum in Curia Regis clamabar pertinere, Dominus Rex yult quod 31 E.z. Rot.z, 
kai arciculi irrotulentur in Garderoba, & quod tranſcriptum eorundem liberetur 
przfato Comitt, & quod nec ipſe nec miniftri ſut aliquid habeant, ſeu fibi artrahant 
ulcra ea quz ibidem inveniuntur, &c, | 
Vide in the Exchequer, de anno 19,3. a patvy ſeal bearing date zo Junij, Iar' communia i 
anno 19 E.2, concerning his account amonglt others. Scac, de anno 
But here it may be demanded wherefoze theſe iNues were to be delivered in- *? = 
to the Wardzobe : Foz the anſwering hereunto, it mult be underftod, that the 
Kings Juffices of his Bench did in thoſe dates follow the Court (the return 
of the Pzoceſſe of which Court to this day is coram Rege ubicunque fuerimus in Arr. ſuper Chart. 
Anglia) therefoze it was fitteſt fo; them to make delivery of theſe iſſues to this ©?: 5 
Dfficer of Court. Fleta [.2, Cap. 2. 


T Les Juſtices del Banke al Weſtm'*.] That is, the 3uftices 


of the Court of Common Pleas ſhill make their eſtreats, and theſe iNnes arg 
part of the green war. 


q Al Viſcount de cel Countie.] Jn this particular caſe of if- w.:.ca.18; 


ſues the Juſtices in Ey2e delivered the eſfreats to the Sheriff, yide befoze c.x 8. 
which extendeth to fines and amerciaments. 


fot hy Per Rolles des J uſtices.] That is, particularly, and not a W.2. cap.18. 
otfal, 


Vide moze foz eſtreats the Dtatutes of 51 H.z. W.z, cap.8. 42 E. 3. cap. 9. 
7 H.4. cap. 3, 


Re 


C AP, XLP/I. 


| Caeer elt cnſement, & per le Roy commaunde, que 


, les Juſtices de Banke le Roy, & Juſtices de Bank a Welſt- 
minſter deſormes per pledant les plees a terminer a un jour, 


avant que rien ſoit arraine, ou commence des plees del 
jour 


Flera [j.2, Ca.29. 


May. Chart. c.29. 


Mirror 6a.5.$ 4+ 
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jour enſuant, forſpris que lour eſſoines ſoient —_ udges, 
& rendus, & per encheſon de ceo nul home fe athe, que 
il ne veigne au jour que don luy eſt. 


Firft, in ſome impzeſſions both in French and Engliſh of this Ac, theſe 
wozds [Er Juſtices de Bank al Weſt!) be omitted, and towards the end theſe 
wozds, [forpriſe lour effoines] be likewiſe omitted, both which without queſtion 
ought to be inſerted as parcel of this excellent Law, 

The miſchief befoze this Statute was, in reſpec of pzepoſferous oz diſoz- 
derly hearing of canſes ; foz many times the Judges of the Kings Bench, any 
of the Court of Common Pleas would by impoztunacy of great men and others 
in the irregular time of H. ;, put off matters to be heard at one day until ano- 
ther, and at that time hear ſome other matters appointed to be heard on a day 
following, whereby the parties, whoſe cauſes were then diſappointed, were not 
onely delayed, and put fo further charges, but many times when their cauſe 
came to be heard, either were diſappointed of their councel which they had in- 
fkructed, 02 the day appointed not being come, had no councel inffrucedat all, 
and beſides, where witneſſes were requiſite, they many times failed of them; 
This Law therefoze is made to remedy theſe pzepoſterous and diſo2derly pzo- 
cedings, and to give Judges a jult cauſe of denial of any ſuch requeſts, though 
never ſo powerfully, oz impoztunately made, and that this Law may ſerve foz 
their buckler and ſhield, which Fleca rendzeth in theſe wo2ds : 

Et proviſum eſt, quod Juſticiaru de utroque Banco placita ad unum diem adjour- 
nata perfiniant, antequam placita diei ſequentis quicquam placitare incipiant, hoc 
tamen excepto, quod effonium illins diei ſuperyenientis admitatur, ad judicetur, & 
reddatur, 

And hereby it appeareth that both the ſaid clauſes ſo omitted, as is afo2eſain, 
ought to be inſerted. Df this kind of hearing of cauſes it is truly ſaid, Merito 
hec dicuntur przpoſtera, quia in hils przſunt poſtertora, 


« Que Juſtices de Banke le Roy, & del Banke al 


Weſtm', &c.] This Statute being made in affirmance of common right 
doth extend to the Court of Chancery, Court of Trchequer, and to all other 
Courts of Juſfice, foz that all are within the ſame miſchief,and therefoze ought 
to be within the ſame remedy. 


T7 A terminer a un jour. ] wypon this Ac this ancient concluſion 
of Law doth follow, Judicis officium eſt opus diei in die ipſo perficere. 

And this agreeth with that excellent Law of Magna Charta, Nulli yendemus, 
nulli negabimus, aut differemus juſtitiam, yel retum, 


A——— 


C 4 ÞP, XL/IL 


Urview eſt cnſement, que fi ul deſormes purchaſe 
briefe de Novel diſſeiſin, & celuy ſur que le briefe vi- 
ent, come ___ difleifor mourge avant que laſſiſe ſoir 
paſſe, que le pl' cit ſon briefe Dentre foundus ſur diſſeiſin, 
ſur le heire, ou ſur les heires les difſeiſors, de quel age que 
ils ſoient. En meſme le maner ei le heire, ou les heires le 


dil- 


Cap.47. Weſtm, primer. TT 
ledifſeiſee lour briefes Dentre ſur les difleiſors loyy aun- 
ceſtre , ou lour heires , de quel age que ils ſoient. Er fi 
paraventure le diſſeiſce mourge avant que il eit fon purchaſe 
fait, iſſint que pur les nonages des heires dun part ne dau- 
rer ne ſoit le briefe abatus, ne le plec delay, mes en quant 
que lhom' poir ſans ley offender, ſoit haſte pur la freſh ſuit 
apres ledifleiſin. Er en meſme le maner ſoir en ceo point 
gard' en droit des prelates , gents de Religion, & aurers, as 
queux terres & tenemients en nul maner puiſſent. deyener 
apres auter morrt, le quel = ils ſoient difleiſees, ou diflei- 
ſours. Ec files parties en pledant diſcendont en enqueſt, & 
lenqueſt paſſa encounter le heir deins age, & noſmement en- 
counter le heire le difſeiſee, que il en ceo caſe eit latraint de 


la grace leroy ſans rien doner. 


The miſchief befoje this Statute was, that if a man had been diſſeiſed, and $ee che Cuſtum, 
tither the dilſeiſce , o2 the diſſeiſoz had died, their heir being within age, in a 4c Norm. ca. 43; 
Writ of Eancre ſur diſſcifin bzought by the heir of the diſſeiſee being within age, 

02 by the difetſee o2 his heir againf the hetr of the diſſeiſo2 being within age, 
the paroll had demurred untill the full age of the heir reſpectively, which was 
a great delay, and is remedied on both parts by this A. 


© Purchaſe briefe de Novel diſſeiſin.] aiveit the vileiſe , 
purchaſed no Writ of Afſiſe of Novel difleifin , pet the heir oz heirs of the diſ- 8 
ſeiſo2 are within this Statute ; fo ſ&eing in this caſe here pat bythe makers 
of this Law, true it is , that notwithſtanding the purchaſe of the Writ in a 
Writ of Entre ſur difſeifin bzought by the dilſeiſce againT the heir of the diſſeiſoz, 
the heir ſhould have-had his age to the great delay of the Demandant, this is 
thewed foz a miſchief in this particular caſe, to perſwade that the Law might 
be generall, though no w2it was bzought, as by the body of the Ac appeareth. 

T Briefe de Entry foundus ſur difſeifin, ſur le heire ou «: 8. 415... 


heires les difleifors. ] This is to be underſtodof a Writ of Entry inthe © ©7* 
Per, andnot in the Poſt, foz the wozds'of the Statute be Sur le heire le difſeiſor , 

' Which is a Writ of Entry in the Per, and therefoze if the heir of the viſſeiſo2 ; E.3.3.21 E:4 
make afeoffment in fee, and the feoffe dieth his heir within age , in a Writ -x5. 27 8.6. *, 
-of Entry againlt the heir, he ſhall have his age, foz this Act extenas but to the Dicr 4 Mar.1 37. 
hetr of the diſſeiſoz, who fitteth in his Fathers ſeat, and cometh to the land | 

without conſideration; but otherwiſe it is of him that purchaſeth the land of the 
heir, foz he and his heirs are out of the letter and meaning of this A: the ſame 
Law is of the Uowch@® and P2iee in aide within age; | | 
If the fem! heirofthe diſſerſo2 taketh husband, and hath iNue within age, , 
and dieth , the diſſeiſee b2ing a Writ of Entry againft the tenant by the cur- : 
teſie, he p2ay in aid of the heir within age, he ſhall have his age, fo2 this is 
a Writ of Entry in the Poſt, being bzought againſt the Tenant by the curte- 
fie, and ſo out of the Statute. | | , 
If there be two bzothers.and a ſiſter, the elder bzother dilſeiſeth one, + dieth, 74 ©35®: 4%) 
and the land deſcendeth to his bzother, and-he enters atid dieth ſeiſed,, and the * 
land deſcendeth to the ſiſter within age : in a Writ of Entry bzought by the 
difleiſe againſt the ſiſter, ſhe ſhall be ouſted ofher age by this Statute:wherein 
th:& things are to be obſerved, Firft, that the —_— heir on the part of 
L the 
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BraR, lib, 5. fol. 
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Lib, 6. fol. 4. 
Markgls Caſe, 
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the-dilCeiſo2 is within this Dtatute, 2. That though the iter is to make her 
ſelf ſiſter and heir to:the younger b2other, andnot to the diſſeiſo2, fo2 that her 
pdtinger bzother entred, yet is the heir within the meaning cf this Statute to 
the dieiſs;, and therefoze to be ouſtedofher-age. 3. That aWrit of Entry in 
the Per and Cui tn this ſpeciall caſe 1s within this:Act. 

Speciall heirs, as in Gavelkinde, Bozough Cnglith, and the ſiſter cf the 
whole bloodare on both fides within this Statute, fo though they be not heirs 
by the Common Law, yet are they heirs Within the intention of this Law, 
which is to be taken benignly, being made fo2 expedition of Juſtice, andto ouſt 


< En meſine le maner eit le heire, ou les heirs le dif- 


ſeiſee lour briefes Dentre ſur les difleiſors ou Jour heirs.) 
This is to be underſtood as well of the mediate as of the immediate heir of the 
diſſeiſo2 ; and therefoze if there be Gzandfather, Father, and Son, and the 
Gzandfather is diſſeiſed and dieth, andthe Father of fnll age likewiſe diefh, 
theſon is within age, and bzings his Writ of Entry againſt the difſeiſoz, he s 
an heir within this ®tatute, foz he maketh himſelf heir to the Gzandfather, 
who was the dilſeiſce. 


T Er ſiperaventure le difleiſee murge avant que il cit ſon 


purchaſe fait. Pere by erp2efſe wozds p2oviſion is made, though the diſ- 
on & die befoze the purchaſe of his Writ, whereof ſomewhat hath been ſaid be- 
92, 

T Iftintquepur les nonages des heirs dun part ne daur”,&c.) 
Where the Demanvant oz the Tenant ſhall have hts age at the Commen Law, 
you may read at large in Markals Caſe aboveſaid : It is there reſolted, that 
is _er as well of the Demandant as the Zenant, ſhould have had his age in 

caſe. 


T Neſoit le briefe abatus nele plea delay.) were abatement 
is taken fo2 putting off the Writ and Plea without day untill full age, but the 
Writ is not abated, that is , overthzown, non cadic breve, foz ſo Bracton ſaith, 
Minor ante tempus agere non poteſt infra ztatem, maxime in cauſa proprietatis, ng 
etiam conyenire , ſed differetur uſque ztatem, ſed non cadi breye, 


. © Purla freſh ſuitapres le difſeifin.] $mmumum de W. 1, habe- 
tur intellisi, ubi heres difſeifiri facit recentem ſeam, aliter non, 

This freſh ſuit is not to be underſtod between the difſeiſo2 and the dilſeiſe, 
although the diſſeiſoz continue in poſſeion by the ſpace of 30, 02 40. years, gc. 
3Bnt when the difeiſo2 dies, then is the freſh ſuit to be made, and that is regys 
larly within a year and a day after the death of the diciſoz, foz within that time 
continuall claim may be made , Which is in Law recens & continuum clameum, 
and within that time an appeal of death may be bzonght , which is receas inſ- 
cutio, and fic in multis alus fimilibus, 


En droit des prelats, gents de religion, & auters, &c.] 
This clauſe is to be underft@d of Eccleſlaſticall perſons, that be regular, and 
not of Ecclefiaſticall perſons, that be ſecular, fo2 the regular are dead perſons 
in Law,to whom no lands (as this Statute ſpeaketh)can deſcend after the death 
of any other : but to the ſecular, as to Biſhops, Parſons, Uicars,and the ltke, 
lands may deſcend, and therefoze they are not Within this cleuſe, tut within . 
the fozmer bzanchesof this Ad fo2 ſuch lends xs thipaic ſciſcd cf to them and 
their heirs in their naturallcapacity. 


T Eit lattaint.) Df the Writ of Attaint, ſ& befoze the Statute of 


Marlebridge cap. x4. and here Cap. 37, CAP 
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CAP. XL/IIZ 


| gardein ou chiefe _— cnfcoffg ul homede la terre 
g queeſtdel heritage del enfant (que eſt deins age & en 
fagarde) ale diſherirance del heire : Purview eft, que le 
heire eyt maintenant ſon recoverie per briefe de Novel FA 
ſeiſm vers ſon yo & vers le tenant. Er ſoit la ſeifin 
baille per Juſtices ( {i el ſoit recover') al prochein amy 
lenfant, a que le heritage ne pnrra my diſcend', pur ap- 
prover al oepes lenfant, & a reſponder des iſſues al heire 
uant il viendre a ſon pleine age. Et le gardein perdea tout 
p vie la garde de meſme Ja choſe recoyer', & tout Ia 
remainder del heritage , quel tient en noſme del heire. Ec 
fi auter gardein que chiefe ſeigniour le face, perde le garde 
de tout cel choſe acel foits & loit cn grieve peine envers le 
roy. Eti lenfant ſoit eſloigne, ou diſturbe per le gardein, 
ou per le feoffee, ou per auter, per que il ne puiſle ia 
Aſsiſe ſuer, ſue pur luy un de ſes prochein amies que vyou- 
dra, & ſoit a ceo reſceve. JW. 2. cap. 15. 


The miſchief befoze this Dfatute was, that when the Gardein in Chivalry 
made a feoffment in fe&, the Judges, foz the ſaving of the Warranty between 
the Feoffoz and the Feoffee , and that the right of each may be ſaved, allowey 
that a Writ of Entry in the Per didlye foz the heir befoze this Statute, as it 
appeareth by BraRon, and 1 5 H, 3.. nay, the Judges in ancient time didallow |. Boa Brebok 
a Writ of Entry in the Per, as it appeareth bythe old Kegiſter,ofa Feoffment 7.5 x; :.a9. 400, 
made by a Baillie ; but this opinion, oz errour rather, was holpen by the reſolu- 4 E. 2. Br'e 790, 
tion of the Judges ; and the alienation of the Gardein (after this Aa) to bs 
made is holpen by this Ac, by enacting and declaring, that an Aſſiſe of Noyel 
diffeifin doth Lye againſt the Gardein and his feoffee ; therefoze of a feoffment 
made by the Gardein after the ®tatute, no Writ of Entry in the Per doth lye, 
but an Aſſiſe of Noycl difſeifin : and the Statute hath adjudged the feoffment a 
Diſleifin ; but of an alienation by the Gardein befoze this Statute, a Writ 19 &. z. Aſ.z00., 
of Entry in the Per doth lye after this Ac, becauſe this Act doth ertend to feoff- 7 E.3. 69. 8 E, 3. 
ments made afterwards, as appeareth by the letter thereof ; but if the Tenant $3- 3Af.38, 
alien, and the Gardein andhis Feoffe dye, 02 if the heir dye, ſoas no Aſiſe '+ 5:3. Feot| 
can lye by this Ac, then of ſuch an alienation after this Acta Writ of Entry x; View a 
doth lye : and all this is app;oved by the authozity of our 1Boks, and upon theſe 2;. 
diberſities all the Books are reconciled, 

Lhis Statute ſpeaketh onely of a Gardein in Chivalry, therefoze Tenant 
foz years, Tenant by clegic, Statute Perchant, xc, ſhall be reſerved till we 
come to the Statute of W, 2. cap, 25, Weſt.z. cap.2$: 


7 Enfeoffe,”] The feottment at theſe times was the generall afu- 
__ the Realm, but a Fine is within this Act, foz that is a feoffment of 
020, 


LY 1 2 4 Main- 
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Mirror cap. 5. 
$.1, 


Fleta li. x. ca.11. 
10 E.4.18.W.:. 


Cap. 25, 


Fleta ubi ſupra, 


Fleta li.r.ca.1 1, 


Vide 2. part In- 


ſir, ſe&, 968. 


Fleta ubi ſupra, 


Cap.48. 


T Maintenant ſon recoverie per briefe de Novel diflci- 


ſin vers ſon gardein, & vers le tenant. ] Here two things are tobe 
obſerved, 1. upon this wozd Mcintenant, that is, pzeſently without any delay: 
And this is the 7. Act made at this Parliament fo2 expedition of Juſtice, and 
fo2 the ouſting of delayes ; foz2 as it is commonly ſaid, the devill deviſed delays; 
wherein this noble Kingfollowed the ſteps of that godKing Alfred, in whoſe 
time the Law of England was as followeth ; En ſon temps puiſloic cheſcurr pr 
ayer commiſſion,. ou briefe a ſon Viſc al Seigniour de fee, ou a certein Juſtices af. 
fignes ſur cheſcun 'tort ; En ſon temps ſe haſta droit de jour en jour, iffint que ouſter 
I 5. jours neſtoit nul default, ne nul eſſoine adjornable, 

2, By this Ac, not onely the Gardein is a diſeiſoz, but the Feoffee alſo, 
and ſo doth Flea render it, Er apud Weſtm' fuit proviſum quod cuſtos, qui alienar 
terras hzredis, habeatur pro ffſeifrore, &c, and ſoon after he ſaith, Habcancur pro 
difleifitoribus tam cuſtos, quam emprtor, 


CT Er ſoit le ſeiſin baille per Juſtices, &c. al prochein 


amy del infant, a que le heritage ne purra my diſcend”.) 


This clauſe Fleca rend2eth in this manner, Et cum terra fuerit recuperara, trada- 
tur propinquiori amico, cut hzredits deſcendere non debeat, qui reſpondeat puero 
de Lev ve » Cum ad ztatem ſuam pervenerit, 

And where the Statute ſaith, Soit, &c, baille per Juſtices, the meaning is no 
moze but this, that the Juſtices befoze the recovery was had, ſhall charge the 
nerf of the kin, to whom the land cafinot deſcend, to take accozding to-this Act 
the cuſtody of the lands, and to ye&ld a true account to the heir at his full age, 
and to enter an o2der of Court thereof acco2dingly, 

And he is neither a Gardein in Chivalry , no2 in Socage, but a Statute 
Gardcin in lien of the Gardein in Chivalry by fozce of this Act. 

Andaif thts Gardein dye befoze the full age of the heir, his Erecuto2s ſhall. 
not have the cuſtody, but the nert of kin, fo whom the land cannot deſcend ; foz 
this Ac hath annexed it to the nert of blood, to whom the land cannot deſcend, 


q Er legardein perdeatout a vie la garde, &c. ] ghis 


bzanch is to be underſt@od of a Gardein in Droit, that is to ſay, of the chief 
L 02d, foz he is not onely to loſe the cuſtody of the land aliened, and of all the 
reſidue of the heritage which he had in Ward ; but alſo to loſe all benefit of 
Wardſhipof that tenancy, by the letter of this Law during his life, fo2 that 
againft the office andduty of a Gardein, he hath ſought the diſheriſon of the 
heir which he hadin his cuſfody : and Fleta tranſlateth' this clauſe in theſe 
wozds, Ec fi fit capitalis Dominus qui hoc faciat, amittat cuſtodiam tota vita ſua 
tam de refiduo, quam de terra alienata ; but in this caſe the Lod by his feof, 
ment of the tenancy, o2 any part thereof hath extinguiſhed his Seigniozity 
fo2 ever, whether the fecffment be made of all the tenancy, o2 but of part, by 
the Common Law: and theſe wozds (during his life) being in the affirmative, 
reſtraineth not the operation of the Common Law in this caſe. 


T Erfi auter gardein que chicfe Seigniour. } This is in- 
fendedofa Gardein in fait : as where the Lo2d aſſigneth over the cuſfodies to 
another, he is called a Garvein in faic ; hereof Flera ſaith, Er & alius fuerit cuſtos, 
quam capitalis dominus feodi illius, amittat cuſtodiam rei recuperatz, &c. 


T Perde le garde de tout cel choſc.] The feoffment mane 
by the Gardein in fait is a fozfeiture of his eſtate by the Common Law of the 
whole, if the feoffment were made of the whole ; and if of part , then ofthat 
part onely by the Common yaw ; but this Statute giveth the fozfeiture of the 


whole land in Ward; but it ſeemeth in this, tbe Wardſhip of the body - ry 
cu, 
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both ſoz body and land. 


« Sue pur luy un de ſes prochein amis.) wetoze the ma 
king of this Ac, the Gardein oz his feoffee, o2 ſome other would eſſoign o2 di- 
fturb the Infant, ſo as he could not take his remedy by law, and by attozney 
he couldnot appear, therefoze this Ac in this paticular caſe doth give the Jn- 
ſant to purchaſe and follow this Writ of Afiſe upon this Ac by prochein amy, 
albeit he be not p2eſent in Court ; and ever fince the Statute of Weſtm. 2. 
which is generall, the common rule is holden, that an Jnfant ſhall ſue by 


prochein amy, and defend by Gardein, 


T Pr ochein amy. ] Amicus propinquior ; Jn our Buks the names of 
Gardcin and Prochein amy are ſometimes taken the one fo2 the other , becauſe 
the Gardein and Prochein amy are oftentimes all one, as the Gardein in ſocage 
1s alſo Prochein amy, &c, And now aſwell the Gardein, as the Prochein amy 
are allowed by the Judges to be ſome of the Dfficers of the Court, and both 
in reſpect of their place and skill are in troth the beſt Prochcin amyes, fo2 the 


god and furtherance of the Infants cauſe. 


Flera rendzeth this clauſe in theſe wozds, Er 6 hzres impedicus fucrit ad ſe- 
quendum, ſequatur unus de propinquioribus amicis, & admirtatur ; and this ad- 
million is by the o2der of the Court, but the Gardein muſt put in a War 


rant. 


ſaid Ac of Weſtm. 2. 


Jn an Action of waſf, bzought by an Infant againff the Abbot of R, as Gar- 
dein in Chivalry, quas tener, the Infant came not in perſon, but one came as 
Prochein amy. by the Statute, which is intended by the ſaid Statute of Weſt. », 
and p2ayed to be received to ſue , fo2 that the Infant was eſſoined; againſt 
which this objection was made , that it appeared not judicially to the Court 
that the Infant was eſſoined,and that ſuch a ſuggeſtion in the caſe of Aſiſe and 
Dozdanceſter had uſed to be made, becauſe the eſſoyning, which is the cauſe 
that the Statute ſetteth down, might be enquired of, being a jury, the firſt 
day, but otherwiſe it was in the caſe at the barre being an Action of waſt ; but 
it was reſolved, that the Prochein amy ought to be admitted upon the ſaid 
ſuggeſtion in this caſe, foz that the Writ is bzonght againſt the Gardein, 
which peradventure had eſſoined the Infant, and he of his own wzong ſhill 
not take an advantage, and therefoze the Court did award that the Prochein 
amy ſhould be admitted to ſue, #c- Which caſe J have remembzed here, be- 
cauſe it may ſerve foz an expolition aſwell of thts Ac of Weſtm, x, as of the 


CAP. XLIX. 


N briefe de Dower dont dame rieris nad , ne ſoit le 


briefe abatus per exception del tenant, pur ceo = el 


avera reſceive ſon dower de auter home avant ſon brie 


Cpur- 


chaſe, fil ne puit monſtre que el eit reſceive partde ſadower 


de luy meſme, & en melſme la ville ayant ſon briefe pur- 
chaſe, | 


The 
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loft, becauſe this bzanch ertendeth tothe landonely ; no moze then upon the Gloc', cap. 5; 
Statute of Glouc' in caſe of waſte done to the diſheriſon of the heir, the Ota- 
tute ſaith, Perdra le garde) yet ſhall he not loſe the cuſtody of the body ; and in 
both theſe caſes, the Seigniozy , Which is the cauſe of the Wardlhip, contt- 
nueth ; but where the Seigniozy is extinct, there the heir ſhall be ont of Ward, 


Mich. 2$ H, 8. 
Benloes, 


See before, ca. 42, 
40 E. 3.16, 
W, 2. ca. 15, 


Fleta ubi ſupra, 
40 E.3.16,48 E, 
3-10. 33E.3, 
Attorney, 94. 
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$3-34 All. 5, 
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ney 76. 
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Brs8, lib.q. fo, The miſchief befoze this Act doth notably appear by Braton,who treating of 

311. b. this Writ, Unde nihil haber, ſaith Ad hoc autem quod dicit mulier in intentione 
ſua ( & unde nihil habet) & quidem partem dotis habuerit, licet minimam fi hoc 
dedicere non poſſit , yel cum hoc probatum fuerit, cadit breye , nec de refiduo quod 
ei defuerit poterit ſibi proſpicere mifi per breye de refto de dote nihil igitur recipiat 
de dote ſua ante brevis impetrationem, ita quod breye contineat omnes deforcien« 
tes ubicunque faerintin uno comicatu, yel 1n diyerſfis, Et cum omnes contineantur, 
tunc primo reciplat, & fi reciplat ante judiclum , etlam fine judicio non obſtabic 
ci exceptio , quod aliquid habuerit, . quia reſpondere poterit, quod fatisfaQum eſt 
et ante judicium, &c, &1 petens dicat quod exceptio, &c. elnocere non debet, quia 
nihil habet in tall villa, vel in alia tali villa, non yalebit talis ſua replicatio, quia 
id quod dicitur ( unde nihil habet ) non debet referri ad villas, ſed ad dotem:; heres 
by doth the miſchief befoze this Act manifeſtly appear. | 

Fletali. 5. ca. 25, - AndFleta rehearſing the effect of this Dtatute, ſaith, In breyi autem de dote 
unde mulier petens nihil habet, non cadit breye per exceptionem tenenris petentis 
judicium de brevi, deficut ſupponit eam nihil habere , cum aliquid habeat, yel do- 
tem ſuam de aliquo receperit pro parte ipſam contingente, nift partem dotis rece- 
perit a ſeipſo in eadem yilla ante breyis impetrationem, 


Brirdol. 248. T Perexception del Tenant.) xegularly Tenant is taken fo; him 

33 E.1.Br'c $63. that is Tenant of the freehold, but in the caſe of Dower, it lyeth againſt Gar- 

8 E. 2. ibid. 809. Dein in Chivalry, becauſe in that caſe he is to anſwer foz the heir, but not as 

Sn” 2.ibid.833 gainſt the Gardein in Socage. © hereafter in this Chapter, where this er- 

— -—4 ception ſhall lye in the month of the Yonche& being Tenant in Law. 

10E, 3. ; 

I E3-Bre we. Y De luy meſme. ] Firft, it muſt be of the Came Tenant, and nof 

13 E.3-ibid. 242. of another, though it be in the ſame Town; as if the husband infeoffeth A. of 

16 E.z. ibid.657. UUhiteacre, and B, of Blackacre, both inDalc, andthe wife receiveth Dower 

4E. 3. 42, of —_ On nee euro of Fw op (unde nihil haber) a- 
gainft B, by the exrp:eſſe purviewof this Ac, fozhe is not the ſame Tenant 
of whom the received her Dower. 

Brir. fol, 257. Secondly, if A, having a wife doth infeoffe the hnsband of one acre, and the 

a E. 3. Dower yyife of —_— __ _ s - per dry m— Dover of 

, his acre, yet the W r (u thil habet) lye againſt the husbany 

and Wife, fo2 they are not the ſame Tenant. ”X 

2 K. 2, Dower Thirdly, if the Baron bs ſeiſed of Blackacre and Whiteacre in Dale, and 


.. we after the coverture maketh a leaſe foz life of Blackacre, and granteth White- 
4+ =- 3 "7 acre and the reverſion of Blackacre to A. and his heirs, towhom attoznment 
aa is made, and dyeth,the wife receiveth Dower of A. of Whiteacre, and after the 


Leſſee fo life dyeth, the wife ſhall have a Writ of Dower (unde nihil haber) to 
be endowed of Blackacre ; fo2 albeit it be againſt the ſame Tenant, and in the 
ſame Town, and befoze the Writ purchaſed, which are the thz& points requi- 
red by this Act, yet is there another p2operty neceſſarily implyed, and that is, 
that he be ſuch a Tenant of both the one land and the other,at the time of the re- 
ceit of Dower, as ſhe might have had her Writ of Dower (unde nihil haber) as 
gainlt him, of both which ſhe conld not have in this caſe, in reſpect the Lefſſ& 

ſo: life was Tenant of the fr&@-hold at that time, and ſo no default in her, 
_ o_—_ The Waron is ſeiſed of a carne of land holden by Knights ſervice , and of 
ther 236. Kely, CUhiteacre in Dale, and after-the coverture infeoffeth A, of Whiteacre with 
128, Warranty, and dyeth,his heir within age, the Gardein aſſigneth er of the 
carue of Land, and then the wife bzings her Writ of Dower againſt A. who 
voucheth the heir in the cuſtody of the Gardein, the Gardein pleads the receil 
of Dower of the ſaid carne in the ſame Town, and adjudged a gud plea, and the 

Writ If Dower (unde nihil haber) abated, 

The ſame Law it is, if ths Gardein that aCigned the Dower dyed, and the 
heir had been vouched in the guard of his Erecutozs, his Erecutozs in the caſe 
aboveſaid ſhould plead the ſame plea, h_ 
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2.63 


And ſo if the heir in that caſe had b&n vowched of full age, he might have Firſt part ofthe 


pleadedas vowchee, as an aſſignment of Dower by himſelf in the ſame Town, 


4 Enmeſine la ville.] a writof Dower, unde nihil haber, doth lie 
in an Yamlet, but yet if the demandant have received Dower, out of the Daſh 
tet, and in the ſame Town, the Writ ſhall abate ; otherwiſe it 1s, t «it 
be in the ſame Parifh, if it be in another Town, fo2the wozds of the | 
be, En meſine la ville, 315. 


q Avant ſon briefe purchaſe.” we this clauſe Flera faith thus, 
Si partem dotis ſux receperic polt breve impetratum, quamvis ab- ipſo cenente; non 
propter hoc cadit breve muleris» cum dicexq poterit ante judieium, quoadgde -rehdyg, 
yel omiſſione eſt ei ſatisfaftum, and ſo it appeareth by Bratton, it was, as ts.this 
point, at the Common Law. | 


— 


LY ; op 


EF; pur ceo que le Roy ad fait cel choſe al hononr de 
Dieu, & faint Eſgliſe, & pur le common profit de peo- 
ple, & pur le allegeance de ceux queux ſont greves , il ne 
voit my que auterfoits mp turner a prejudice de luy, ne 
de ſa corone: Mes queles droits , que a luy apperteign', luy 
ſoient ſaves en tours points; 


This is a ſaving to the King of the Rights of his Crown; 


Cel choſe: ] That is, that this Statute of w. r. which hath ban made 
to four ercellent ends, viz. the honour of God, the honour of the Church, foz 
the Common-wealth, and fo2 the remedy, disburdening, and eaſe of them,that 
be grieved, ſhould not be p2ejudictall to him, oz fo his Croimn, but that the 
rights, which to him appertain, ſhould be ſaved. | | 


T Allegeance de ceuxqueux ſontgreves.] This ſhould be A1- 


leviance de ceux, &c, That is, disburdening, remedying, and eaſing of ſuch as 
be grieved, 


T Mes queles droits queux a luy appertain'.] gyat is toſay, 
the Kings Rights, o2 the Kings Rights of his Crown, oz the Rights bf the 
Crown, foz ſo theſe, which ſince are called pzerogatives, befoze this time were 
called Jura Regja, 02 Jura Regia Coronz, gz Jura Coronz ; Brafton cals them 
Privilegia Regis and Britton, Droit le Roy, 

_ But fince this Act jus Regni, &c. hath been commonly called Przrogativa Re- 
2, which is all one with this, that this Act calls Droic le Roy, 
Dee the firlt part of the Infticuces, ſcR. 3, Lex Corone, 


Inſt. ic. 39. 


1$E. 2. bre 829. 
4 E. 3- ibib, 745- 
4 E:3452.8 E.q46: 


Flera ubi ſupra. 
BraRon ubi ſupr, 
3 E. 3. Vowch, 
196. 12E. 3. 
Dower 86, 
Regiſt, 17. 


Regiſt. fol, 6t. 
Bratton, 


Britton fol, 1. 


17 E. 2. Prarog, 
Regis. 26 E. 3- 
Quar. Imp. 95. 
18 E. 3. Scire fac, 
10. 8.H. 4. 2. 

9 H,46. 15 E.4+ 
12,13. 
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Britton Ca+ 53- 


Harveſt, 
Arvi veſtis.' 


op Edw- 
Regis. anno 
Dom, 924. 
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CAP. LI. 


T pur ceo que graund charitie ſerra de faire droit a 

touts en tout tempts, ou meſtier ſerroit: Purview eſt 
per afſentment des Prelates , que Aſiſes de Novel diſſciſin, 
Mordauncefter, & de Darrein preſentment fuiſlent priſes en 
le Advent, en Septuageſime , & en Quareſme, auxibien 
come le home prent lenqueſts, & ceo pria le Roy as E- 
veſques. 


Mhe canſe of the making of this Statute doth manifeffly appear by Bricton, 
who being 15. of Hereford, anderpert both in the Commgn and Canon Law, 
in his Chapter De challenge de Jurors, faith thus, Ec fils yſoient affer des Jurors 
uncore purrount aſcuns eſtre remoyables per yerie challenges des parties, & auxi 
pur le tempts en caſe : Car heures ne ſont pas meures: Car per Canon eſt defentu 
de ſaint Eſgliſe ſur peyne de excommengement, que de la ſeptuageſme jeſque al 
Utas de-Paſche , ne del commencement de Adyent jeſque al Uras de la Epi. 
fayne, neen jours del quatre tempts, ne en jours de major Letanies, ne en 
jours de Roveyſounds , ne en le ſemaigne de Pentecoſt, ne en temps de ſcier blees, 
ne de yendenges quedurent de Ja S. Margaret jeſque al 15. de ſainti Machael, 
ne en 'folemne jours de feſaints de ſaints nulluy ne jurge ſur le Euangelies, ne 
nul ſecular plea ne teigne, ne ſummons ne face en tempts ayandits , iffint que 
touts ceſt tempts ſoit done a Dieu prier , '& de peſer contekes, '& de accor- 
der ceux, que ſont a diſcord, & pur colller les biens del terre, dont le people 
doit yivre. . | 

Which in reſpec of ſome difficulty J hate thought ga'd fo fo tranſlafe, 
« And if-ſufficient Jurozs appear, ſome are removeable foz juſt challenges of 
« the parties, and alſo foz the time in caſe ; fo2 all hours are not fit: fo2 all ſea- 
<« ſons : foz2 it ts fozbidden by the Canon of holy Church upon pain of Excom- 
c munication, that from the Septuageſms untill eight days after Eaſter, and 
« from the beſinning of Advent untill eight days after the Epiphany, (& 
« Twelfe dap) oz in the days of the four times (that is,the Ember days appoin- 
« ted foz publike Faſts four times in the year) o2 in the days of the great Leta- 
«nies 02 in Rogation oz Gange days, o2 in the w&k of Pentecoſt, o2 in time if 
« PÞarveſt, oz of Vintage which dureth from the Feaſt of ©. Margaret (which 
c« is the thirteenth of July ) untill 15, days after the Feaſt of ©. Michael the 
« Archangel, oz in the ſolemne Feaſts of the As of Saints,rno man be ſwozn 
*« upon the holy Cuangelifts, no2 any ſecular plea be holden inthe times a 
<« fozeſaid, but that all theſe times be giten foz pzayer to God, and to appeaſe 
ſ« debate, and to accozd them that be at diſcozd, and fo gather the fruits 
« of the earth, whereof the people may live, which were wozks of ptety and 


« 'N | 

Mhis Act beginneth with a Paxime of LaW, Summa charitaseſt facere juſti- 
tiam fingulisin omni tempore, quando opus fuerit, and therefoge -pzovideth that 
the the Alliſes, viz. of Noyel difleifin, Mordaunc*, sndef Darrein preſentment 


ſhould be taken in Advent, Septnageſme, and Quareſme, 


T Touttempts) Here isunterffad Coycnable in Ley, foz in the Com- 
mon Law there be Dies juridici ; & dies non juridici ; dies non juridici ſunt dies 
Dominic, the Lo2bs days thzoughout the whole year , ſo called, becauſe the 
Lo2d and Saviour of the wozld did ariſe again on that day : and this was the 
ancient Law of England, and extended not onely to legall pzocedings, but to 
ccnfrads, 


Cap.51, Weſtm. primer. 
contracts, #& Dacus fi die dominico quicquam fuerit mercatiisz re ipſa, & oris prz- 
terea duodecim mulRator, Anglus triginta ſolidos numeratoz And it tg truly ſaid, 
Reges, qui ſerviunt Chriſto, faciunt Legs pro Chriſto, 2, In Caſter Term the 
day of the Aſcenſion of the Lozd Jeſus Chaiſf, 3. Befaze the Statute of 
32 H,8. Trinity Term ertended into the time of , andthen in that 
Term the day of the Nativity of D. John Baptiſt was not dies juridicus, but by 
that Statute that Term is ſo abbzeviated, . as that day falls not within the 
ſame, onely dies Dominici are not dies juridici in that Merm, Jn Michael- 
maſſe Term the day of all Saints, and the day of all Souls ; And in Vilary 
Term, the day of the Purification of the bleſſed Uirgin Mary, are not dics 
uridict, 
And it ſhould ſ&m by Forreſcue, that there be alſo horz juridicz, fo2 he dedt- 
cating his 1Bok to the Pzince, ſaith, Scire te eriam cupio, quod Jufliciaru Angliz 
non ſedent in Curiis Regis, niſi per tres horas in die, ſcilicet ab hora oRaya ante 
meridiem, uſque horam undecimam completam, quia poſt meridiem Curiz ille non 
tenentur, ſed placirantes tunc ſe divertunt ad perviſum, & alibi conſulentes cum ſer- 
vientibus ad legem, & alus confiltartis ſuis, Quare Jufticiaru, poſtquam ſe refecerint, 
totum diei refiduum pertranſeunt Rtudendo in legibus ; ſacram legendo ſcripturam, & 
alicer ad eorum libitum contemplando, ut yita ipſorum plus contemplatiya yideatur, 
quam aCtiya, &c, | 
And the Mirror ſaith, Abufion eſt que tient pleas per Dimenches (i, ®abbath 
daies) ou per auters jours defendus, ou deyant le ſoleil levie, on noRantre, ou in 
diſhoneſt lieu, 


q Purview eſt per aſſentment des Prelates.] which is er: 
pzeſſed, not that the Pzelates aſſented alone, but that it was enaced by the 
King with the whole aſſent of Parliament, which is implied by theſe wozds, 
Purview eſt, and this Ac 1s entred into the Parliament Roll with the reſt 
made in this Parliament. ut per aſſent des prelates is added to manifeft that 
this Act concerning the croſſing of a Canon of the Church was enaced by their 
aſſents. ; 

And here it is wozthy of obſervation, that albeit divers Judges of the 
Realm were men of the Church, as Bricton, Martin de Patteſhull, William de 
Ralcighe, Robert de Lexinton, Henricus de Stanton, and many others ; and that 
the honourable Dffiters of the Kealm, as Lo2d Channcelloz, Lo2d Treaſurer, 
Lo2d P2ivy Seal, Pafter of the Rolls, xc. were in thoſe daies men of the 
Church, yet they ever had ſuch tonourable and true-hearted courage, as they 
ſuffered no incroachment by any fozein power upon the Rights of the Crown, 
92 the Laws and Cuſtomes of the Realm, as in Cawdryes Caſe in the fifth 
part of my Repozts is partly thewed, and much moze (if it were requiſite) 
may be ſaid in that behalf, 


i- © En Afliſe de Novel difſeiſin, Mordaunceſter, & 


Darrein preſentment] Yereof Britton ſaith, Les Eveſques nequident & 
Prelates de taint Eſgliſe fount diſpenſations que Aſſiſes, 8 Juries ſont priles en tiels 
temps per reaſonable encheſons, 


T Advent. Adventus Domini in carne, & incipic die Dominica proxim' 
ante feſtum Sancli Andrex, vel ipſa die Santi Andrez, fi in Dominica yenerit z and 
endeth eight dates, after Zwelf-tie, oz the Epiphany, 


T Septuageſime.) $epruagefima beginneth on the third _ 
foze Shzoveſunday, and endureth till eight dates aſter Eater A aa 
T Qua. 


M m 


27 H.6. cap.5. 


Forreſcue cap. 5t 5 
. b. 


fol.66 


Mirror ca.5. $ t. 


See the farlt part 
of the Inſtituces, 


ſeR.524. 


Li.$. fol.r. Caws 


drics Caſe. 


Beit, ubi (npra. 


7; Aſp.7.14 aff.4, 
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T Quareſme.)] Quadrageſima beginneth the firſt @unday in Lent, 
and endureth all Lent. 


\ © Et ceopria le Roy as Eveſques.”) Fair and god wo;ds many 
times further, but never hinder any god wozk, 

How the Canon aboveſaid tok no place in other Actions not named 
in this Ac (if you obſerve the times fozbidden by the Canon) is manifef 
-4 = Books , and common erperience in all ages fince the making 

reof. 


STATUTUM 


TISCICTILISESSESSSLEILELEIESSTSES 


Scaturum de- Bigamis, 
Editum Anno 4 Edw.1. 


— 


Cr IIL—_— 


TT is called Stantum de Bigainis of the Fift Chapter of this Parliament; 
wherein thoſe that be Bigami, are barred of the pzivilege of Clergy, 


N preſentia venerabilium patrum quorundam Epiſco- 
X porum Angliz, & aliorum de conlilio. Regis, recitatz 
fuerunc conſtitutiones ſublcriptz, & poſtmodum coram do- 
mino Rege & Conlilio ſuo auditz & publicatz, quia omnes 
de confilio, tam Juſticiarii, quam alii- concordayerunt, 
quod in ſcripturam redigerentur ad perpetuam memoriam, 
& quod firmiter obſeryentur. 


Vere may you obſerve the ancient ozvder of p2oceding in Parliament foz 
paſſing of Bills ; firſt a ſelect Committee of certain Biſhops, Barons,andſome 
of the Commons, with the Judges aſiftants (who after are erpzeſly named) 
erpzeſſed here under theſe wozds, Er aliorum de confilio regis, (foz at this time 
the L 02ds and Commons ſate together) and after the Committee of both You- 
ſes had reſslvted hereupon, then to Repozt it to the whole Councel here erpzeſ- 
ſedunder theſe wozds | Audicz & publicatz :] which ozder in the ſeveral Youſes 
is continued to this day. 

Shard beholding the manner of the penning of this Ac, was of opinion that 
it was no Act of Parliament ; but the contrary is holden by many erpzeſſe au- 
thozities both befoze and after him. And theſe wozds in the firſt Chapter [Con- 
cord' eſt per Juſticiarios & alios ſapientes de confilio regni] doe p2ove it to be by au- 
thozity of Parliament, foz Concilium regni is the L 020s and Commons legally 
called Commune concilium regni, 


T Quia omnes de confilio, tam Juſticiarii, quam alii 


concordaverunt, &Cc.] gnd becauſe this was done by the advice of the 
Juſfices, and was but a declaration of the Common Law concerning aid prier 
of the King, and Warrantles, as by the wo2ds of the Act it appeareth, therefoze 


zo Aſs. 8E.z. 
Dawer 169. 5E.3- 
65.9E.3.33. 
I0E, 3.26, 39E.3- 
»H.7.,7.4H.7.1, 
2. tir. Aide le 

roy 33- 


they are inſerted into the Ac with this addition, Qui conſuerudines &uſum ju- * 


diciorum haCtenus habuerint 3 And Sir Ralph de Hengham was chief Juſtice of the 
Kings Bench, and Sir Thomas de Weyland chief Juſtice of the Court of Com- 
mon Pleas at this Parliament, 


Mm 2 C AP. 


Tnter leges Inz, 
An. Dom.7 27. 


Inter leges Alu- 
redi regis, Anno 
Dom. goo. 


Incer-leges F- 
thelſtani, anno 
Dom. 940. 


Tnter leges E- 
theldredi, anno 
Dom. 1016. 


See the firſt part 
of the Inſtitutes, 
ſeR. 534- 


3 H.6.56.ſic adju- 
dicatur tempore 
E. 1 


Statut, de Bigamn. Cap... 


Þ) placitisuþj renens excipit, qnod fine Rege reſpon- 


dere non poſlit; Concordatum eſt per Juſticiarios, & 
alios ſapientes de confilio Regni domini Regis, qui conſue- 
tudines & uſum judiciorum hactenus habuerunt, quod ubi 
feoffamentum fa&tum fuerit per Regem, & charrta ſuper 
hoc confecta, tantum ſe habeat, quod 11 alia perſona per 
conſimile feoffamentum & conſimilem chartam tenererur 
ad warrantiam, Juſticiarii ulterius procedere non potuerunt, 
nec hucuſque proceſſerunt, niſi tuper hoc praceptum a 
Rege habuerint, nec videre poſſunt quod procedere poſ- 
1nt, 


T Per Juſticiarios, & alios ſapientes de conſilio regni 


domini r e915. ] Yere was uſed the ancient fozms of Parliaments, when 
the Ads were Rex ex confilio ſapientum, &c, 

At a Parliament holden by King Inas, anno Domini - 27. the Statutes be- 
gan thus, Ego Inas Det beneficio- rex ſuaſu & inſtituro Cenredt patris met, Heddz 
& Erkenwaldi epiſcoporum meorum, omnium lenatorum meorum, & natu majorum 
ſapientum populi mei in magna ſeryorum Dei frequentia, &c, Yere is the Parli 
ament erpzeſſed, as it confinueth to this day. 

Has ego Aluredus rex ſanGtiones in unum collegi, &c. multa tamen que nobis mi- 
nus commoda yidebantur- ex conſulto partim antiquanda , partim innoyandz 
curayl, 

And again, Hzc ſunt ſenatus conſulta ac inſticura, &c, quz a ſaptentibus recitata 
ſzpius, atque ad communem Regyi ucilitatem _ —_ 

Decreta aRaque ſunt hxc omnia 1n celebci Grantaleano concilio, cut Wolſtanus 
interfuit Archiepiſcopus, & cum co opt'martes & ſapientes ab Achelſtano eyocari fre 

uentiſſimi ; this is that Grandceftier in Cambridge-fhire, of which the Poet 
id, 


Olim Granta fuit mults urbs inclyta rebum, 
Nunc etemn magnum ml ni nomen habet. 
And that great Parliament which Echetdred held, is called Sapientum con- 
cilium : and moze of this kinde might be remembzed. 
T Qui conſuerudines & uſum Judiciorum ha&enus ha- 
buerunt.) Foz of ancient, and at this time many of the Nobility and of the 
Clergy were expert inthe Laws and Cuſfomes of the Realm, and had judicial 


rm as partly hereby, and moze at large may appear in the firſt part of the 
Inſticutes, 


7 Tantum ſe habear, quod fi alia perſona per conſimile 
feoffamentum & conſimilem chartam teneretur ad warran- 


tiam, Juſtic ulterius procedere non potuerunt.) 1y this bzanch,if 
the King give lands with clauſe of an erpzeſſe Warranty, yet the Patentc,#- 


\ 
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ſhall not have 02 recover in val | 
| | ue againft the Ki | * 
the | ng, withou | 
rY qr phy _ in value upon evicion;xc. Rs that : 17 E-3.12, H. 
Tei ae ene dr eprops 
dence that he hath foz2 mainten ald the Patentee withany Recozds 02 evi b8E.3.10.18E.3- 
warranted fs him. * Bat if the Kin of the eſfate which he hath grant ? tit. Aide. 31, & 
OO ing exchange anoth enced and 142. 
np Aben gy 1 _ is bound to —_— = en in EE war- 2 H 77.&15H. 
| , Hil.6 E,1, incor i baric w—_ and \@ it 7-2 
" ; —_ King give lanys fo rae in progeny wv Adm —_ caſe, Wal lia, : _ wg 
- > oy -u heyeie by pterr eyed 3:36. b. 
by this wozd bend FIG caſe another perſon ſhonld be + ——_ ACS 
. . t th ra tAfz.7E. 
the ry L-02ds, | » & WU thr tenure by the Patent is to hold of 39 E-3. — ”y 
a | 43-11 H.4.86, 
rier be _———— Court, that the Letters Patents, 02 other cauſes. of ai Har 4.6 
the Law will -- have tas mn in LaW, no aid ſhall be mn - _ 09.7 6g, 
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50, &c, 


2 H,7.5,8.39E, 


3. 12513, 


14 E.z. C8p.14- 
9 E.4.32. Dier 


15 Eliz. 330. 


Cap. 2. 


Statnt. de. Bigamu, 


CAP. INI, 


Ncertis autem caſibus, utpote ubi rex confirmayerit, yel 

ratificaverit factum alicujus in rem alienam, yel rem 
aliquam alicui conceſlerit, quantum in ipſo eſt, vel ubj 
charta profertur, quod rex tenement” aliquod reddiderit, nec 
ds aliqua in ea contincatur, per quam warrantizare 
debeat, & in conſimilibus cafibus, non erit ſuperſedendum 
occaſione confirmationis, ratificationis, conceſſionis, ſeu red. 
ditionis, autaliorum confimilium, quin poſtquam hoc regj 
fuerit oftenſum, ſine dilatione procedatur. 


Ubi rex confirmaverit, vel ratificaverit.] Here be this 


caſes where aid,tc- ought not to be granted of the King, no2 the Court ſurceaſe 
by fo2ce of a Writ De domino Rege inconſulto ; whereof the firlk is, when the 


- King confirms oz ratifies, xc. which muſt ſo be underffod, when the confir- 


mation giveth no effate, and if it giveth any eſtate, where no rent oz ſervice is 
reſerved,oz where in like caſe (as hath been ſaid) another perſon were not bound 
fo Warranty ; but if a rent oz ſervice be reſerved, and by the Action brought 
(if the Demandant p2evail) the rent oz ſervice theuld be defeated, then there is 
god cauſe of aide prier, &c- 02 if a common perſon were in that caſe bound to 
Warranty, then ts the confirmation in nature ofa Feoffment, and within the 
fi:it Chapter : what hath been ſaid in caſe of confirmation, the ſanie holdeth in 


caſe of releaſe. 


@ Alicui concefſerit, quantum in ipſo eſt.) were is the 
cond caſe where no aid ought to be granted, fo2 the King granteth but his own 
eſtate without any Warranty. 


T QuodRextenementum aliquod reddiderit, nec clau- 
ſula aliqua in ca contineatur, per quam warrantizare de- 


beat, &c.] This is the third caſe where no aid thall begranted, in caſe of 
a reſtifution. | : 
T Poſtquam hoc regi fuerit oftenſum, fine dilatione 


procedatur.] Pere ſome have ſuppoſed, that in theſe th2& caſes aid ſhould 
be granted, but by fozce of theſe wozds, that no ſearch ſhould be granted, where- 
in twoerrours be committed : x, That aid ſhould be granted, which is againſt 
the erpzelſſe letter of the Statute, Non erit ſuperſedendum, &c, and againft the 
ook of 39 E.3. ubi ſupra, 2. That in caſe of aide prier of the king, oz of the 
Writ De domino Rege inconſulto, no ſearch ought to be granted, but oncly ina 
petition of Right. - 

And if aidhad ben in any of theſe thz& caſes erronionſly granted, the Te- 
nant o2 Defendant ſhould have a Procedendo fine dilatione, that is, without de- 
lay, and of courſe, Which is the ſenſe of theſe wozds. 


CAP. 


Cap.3- Statut. de Bigamy. 


CHP, IT4 
D:, dotibus mulierum abi aliqui cuſtodes hareditar' 


maritorum ſuorum cuſtodias habent ex dono vel con- 
ceſſione Regis, ſive cuſtodes rem petitam teneant, five hx- 
redes dictorum tenementorum vocentur ad warrant', fi 
excipiant, quod fine Rege reſpondere non poſlint, non ideo 
ſuperſedeatur, quin in loquela predict, prout juſtum fuerir, 
procedatur. 


This Statute having not been put in pzint until towards the latter part of 
the reign of H,8, and thereby, as it ſemeth, not commonly known ; there hate 
divers aid pzayers ben granted direcly againſt both the points of the pur- 
view of this Statute, as well when the Writ of Dower hath been bzought 
againſt - the Kings Graunte o2 Tommitte, as where the hcir came in as 
Uowche in his cuſtody ; and the like rule Brian gave in 4H, 7. but when 
Juſtice Towneſend remembzed him of this Statute of Bigamis, the aid was 
ober-ruled. 

And at the Parliament holden in 1$ E, x, an Ac is in the Parliament 
Roll thus entred, Quod viduz recipiant dotem de terris in cuſtodia Regis exiſten- 
tibus, Dominus Rex przcepit Juſticiariis de Banco, quod viduz poſt mortem yir3- 
rum ſuorum petant dotem ſuam, &c, & quod in placitis illis procedant ſecundum 
communem legem Regni, & quod partibus faciant  debitum Juſticix comple- 
mentum, 

©0 as ſ&ing the letter of this Chapter of 4 E, r, extenvs but where the 
King hath graunted the cuſfody over, o2 where the heir came in as Uow- 
ch&, this Ad of 18 E, 1, made about fourteen years after, addeth, that theſe 
Widows ſhall recover Dower againft the heir in the cuſtody of the King, 
where the King graunteth not the cuſfody to any, but kepeth the lands in 
his own hands. And J am verily perſwaded, that ſeeing the graunting of 
aid, where no aid was grauntable, was not any Erroz —_— the judge- 
ment might be reverſed) ſome Judges either foz that cauſe, o2 fo2 fear, have 
graunted aid of the King in many caſes, where it was not to be graunted by 
Law, and the rather, fo2 that in ancient times atds of the King were little oz 
no delay at all ; foz Writs of Procedendo were ſpedily graunted, whereas of 
later times aids pzayers, and ſpecially Writs De Domino Rege inconſulto are 
uſed meerly foz delay of Juffice, and that foz no ſmall time. 


CAP. IT. 


ID- purpreſturis, ſeu occupationibus quibuſcunque fa&tis 
ſuper regem, ſive in libertatibus, five alibi : Concorda- 
tum eſt quod tempore regis H. diffinitum erat & concordat', 
quod ubi occupatores ſuperſtites fuerint, Rex de pr re- 
umat 
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Ad Parliam, tent? 
poſt feltum S, 
Hil.18 E.xz fob. 


17 E.2, Cap.13- 


2/72 


Glany-li.9. ca.lls 


Cap. Irineris. 


Glany, ubi ſupra. 


Statut. de Bigamts. 


ſumat ſibi rem taliter occupatam de manibus occupantium, 
quod etiam de czrero inregno obſervetur, Er fi aliquis de 
hkujuſmodi reſumprtionibus conqueratur, prout juſtum fue- 


rit, audiatur. 


Cap.4. 


This Act is but a confirmation of a fozmer Statute made in the reign gf 


KingH.3. 


q De purpreſtaris.) Purpreſtura cometh of the French wozy Pur. 
priſe, 02 Pourpris, which lignifteth an incloſure 02 building, and in legal under- 
ſfanding ſianifieth an incrochment upon the King, either upon part of the 
Kings demeſn lands of his Crown, which are accounted in Law as res publi. 
cx, & ſemper fayorabile fuit in omni republica principis patrimonium ; 02 in the 
bigh-wapys, oz in common rivers, o2 in the common frets of a City, oz gene- 
rally when any common nuſans is done to the King and his people, endeavon- 
ring to make that paivate, which ought to be publick, which Glanvil very aptly 
deſcribeth in theſe wozds, Dicicur autem purpreſtura, vel porpreſtura proprie, 
quando aliquid ſuper Dominum Regem injuſte occupatur, ut in dominicis Regis, 
vel in.yus publicis obftruct', vel in aquis publicis tranſyerſis a refto curſu, yel quan- 
do aliquis 1n Ciytate _ regiam plateam aliquid zdificando occupayerit, & 'gene- 


raliter quoties aliquid ' 
yitatls, 


ad nocumentum Regul tenementi, vel Regiz viz, yel Ci- 


Jt was an Article of the Cy2e befoze this Act to enquire De purpreſturis faQtis 
ſuper DominumRegem, five in terra, five in mari, fiye in aqua dulct, fiye infra liber- 


tate, five extra, 


It appeareth alſo by Glanvil, that there be alſo purpzeſtures done to @ub- 
jecs, but this Chapter treateth onely of purpzeftures done to the King and his 


people. 


T Seu occupationibus.” Here occupationes are taken fo uſurpations 
upon the King, and it is pzoperly, when one uſurpeth upon the King by uſing 
of Liberties and Franchiſes, which he ought not to have : and as an unjuſt 
Entry upon the King into lands oz tenements ts called an intrufion, ſo an u- 
lawful uſing of Franchiſes oz Liberties is ſaidan uſurpation, but occupariones 
in a large ſenſe are taken foz purpzeſtures, intruſions, and uſurpations. 


© Seu in libertatibus, ſive alibi.) That is to ſay, within liberties, 
92 places that have franchiſes, oz pziviledges, oz without. 


T Ubi occupatores ſuperſtices fucrint.)] ghis was a Law of 


great equity, foz it extended not but to the w2ong doers themſelves. 


T Rex de planoreſumar.)] That is, may clearly reſeiſe, ut this 


is fo be intended upon due convicton, 
ipſam aliquam hujuſmodi fecifle purpreſt 


mini Regis remaneat, &c. & quod occupavir, redder, 
7 Er &1 aliquis de hojuſm' reſumprionibus conquers 


thall not be final, but the party grioved 
Et prout juſtum fuerity audiatur, 


tur, &C.] and yet ſuch reſeiſures 


may complain of ſuch reſeiſures, 


foz ſo ſaith Glanvill, Er qui per Juratam 
uram conylctus fuerit, in miſericordia Do- 


C ATP 
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CAP. F. 


E Bigamis quos Dominus Papa in concilio ſuo Lug” 

dunenſi omni privilegio clerical privavit, per conſtitu- 
tionem inde editam, & unde quidam Przlati illos qui effe- 
&i fuerant Bigami ante prxdiftam conſtitutionem, quando 
de felonia rectati fuerunt, ranquam clericos exegerunt ſibi 
liberandos : Concordatum eſt & declaratum coramRege & 
concilio ſuo, quod conſtitutio illa intelligenda fit, quod five 
effe&i fuerint Bigami ante prxditam conſtitutionem, ſive 
poſt, de cztero non liberentur prelatis, immo hat cis juſticia 
ſicut delaicis. 


T De Bigamis.] Bigamus is he that either hath married two oz moze Mirror cap. 3. 
wives,02 that hath married a widow, as it appeareth in the ®tatutes of 18 E.z, d 
cap, 2.1 E. 6. Cap, 12. | | 
Oe Flera lib. z.ca.33. 
q Concilium Lugdunenlſe,&c.] The conffitution here mentio- ** 1-4 —— 
ned, is in theſe wozds, Alcercationis antiquz dubium prazſentis declarationis oraculo Pac gyro —_ 
decidentes bigamos omni priyilegio clenicali declaramus effe nudatos, & coertioni I III 
fort ſecularis additos, conſuetudine contraria non obſtante ; ipfis quoque anathe- ſtol' Gregor. 


mate prohibemus deferre tonſuram, vel habitum Clencalem, lib. 6.d 2, 
This conffitution is hereafter in this Chapter erplained, Bonifacio 8. in 
This Councell was holden at the City of Lyons in France, Bonifacius the E24uncnk 

eight being Pope. TEIN 


At the Councell of Lyons Britton and Flera ſay, at Lateran ſaith BraRon, the 
Pope endeavoured to taks away the p2eſentations from Pzinces andLay Pas Britton fol. z 25. 
trons to pzeſent by Laps, foz that the conffitution ſaith, Quod cotlatio beneficii Flea li.r.ca. 32, 
eſt res ſpiritualis, & alicer credentes efſent hzrerici, &c, and the Common Law ſaith Bu, l4.f0.247. 
that a pzeſentation to a benefice is tempozal, and ſo, it is declared by divers 
Ads of Parliament. 

At this Councell after ſix moneths the Dioceſan ſhall pzeſent : the Regiſter 
ſaith, that to pzeſent by Laps was Dioceſanis ſpecialiter indultum after ſir 
months, and yet if after the fix months the Patron pzeſent befoze the Dioce- 
= collate, he ought to receibe his Clerk, notwithtanding the generall 

ouncell. 

But when the Kings turn came fo pzeſent Jure Coronz by Laps, the Regi- Regiſt. 
er ſaith, Nullum tempus occurrit Regi ex conſuetudine haGtenus obtenr' 1n 18 E.3.21.388.3 
Regno Angliz, ſv ag the Councell did not bind the right of the King, noz cogld 2- 27 E.3.8. 
the Dioceſan pzeſent by Laps untill if was « indulcum; that is, untill it dap 26.11 H.4 
was allowed to htm by conſent of the Realm with ſach linutations andrceftri- thn 6 
ions, and with binding him in many caſes to give notice, as was thought e.x.s. ;8. £ 
juſt and reaſonable in Dubjeds caſes, foz the better ſervice of God and & 35.2. 
inftruction of the people. 1But the King, who is ſupremus Dominus, loſeth S*< W.2.ca-5. 
not His p:eſentation by any Laps at all, the ſaid conffitution notwith- verbo ſemeltre 
ſtanding, 


T Undequidam Przlati, &c.] Certain Pzelatesdidinterpzet the 
ſaid generall Conncell to ertend onely to ſuch as became Bigami after the 
| Nn Coun- 


2,74. Statut. de Bigams. Cap.s. 


Councell, and they challenged ſuch Cierks, as were Ligan.i befoze that Coun, 
See Art. Cler. cell, when they were arreigned fo2 felony, «nd required to hate delivery gf 
Cap. 15. them. 
go > hath the Parliament power in theſe caſes to make Declarations : 
Pea, and in greater, foz by authozity of Parliament it was declared, that Ur. 
ban the twelfth was duly elected, and ought to be accepted Pope ; the truth is, 
that the Cardinals fozſ@k Urbag, and elected Clement the ſeventh, therefoze it 
was enacted that all Benefices and Poſſeſſions cf Cardinals rebcls within 
Eneland ſhould be ſeiſed, xc. | 
; is ®chiſme between theſe two Popes continued 39. years,till the Conn/ 
mag cell of Conſtance, one curſing and warring with another, in ſo much, that by 
pA reaſon of this ®chiſme, above 2coooo. Chziltians were miſerably flain, this 
Urban dzowned, five Cardinals ficw the Biſhop of Aquicane, gave authozity 
to Spencer Biſhop of Norwich againſt Clement the Antipope. 


T7 Concordatum eſt & declaratum coram Rege & con- 


cilio ſuo quod conſtitutio illa intelligenda fit.] were the King 
by adviſe and counſell of his high Court of Parliament doth expound and ex- 
plain this conſtitution made at the ſaid generall Cenncell , and declareth 
where Clergy ſhould be taken away in reſpec of Bigamy, 
And this interp2efation of the Parliament was againlt the p2actiſe of the 
ÞPzelates, as befoze it appeareth, and contrary fo the cuſteme befoze uſed, as 
by the conſtitution it ſelf appeareth. 
Ceo ut the true cauſe of this declaration by Act of Parlianient was, that ſ&ing 
24 _ 55.4, (he Judges of the Common Law were Judges of allowance o2 diſallowance of 
2%. 22 E.4, Co» Clergy to him that was arreigned of felony , and that the ſaid conſtitution 
r08.44-15 H.7.9. took away the pziviledge of Clergy, and by conſequent the life of man, the 
Judges befoze they allowed of the ſaid conſtituticn, would have it declared by 
authozity of Parliament, 
This Law to dep2ive men that were bigami of the paibiledge of their Cler- 
Ror.Pail.zt E.3. &y Was complained of in Parliament, in 51 E.3. and by KingE.s. in the firſt 
nu.63.1 E-6.C.12 year of his reign wholly abzogated and taken away. 
It fell out at this Councell of Lyons mentioned in our Act (as eur Viſtozies 
William Thorn, repozt ) that the Popes Wardzobe in that City (wherein was that deteſtable 
- Sprorte> Charter which King John made tothe Pope to bzing the Crown of England 
; in ſervage tothe © of Rome) then was wholly conſumed with fire ; a divine 
Rot. Parl.anno and fiery revocation of that moſt unjuſt and fozceleſſe Charter, as was una- 


40 - TOY 8.Rot. nimouſly reſolved both in Parliament and elſewhere, 

claul. 3E. 1. 

memb.9,in [chc» 

dula. EDLED _ 


CAP. /I. 


2 R.2.cap. 6. 


' 'N Chartis antem ubi continentur ( Dedi & conceſsi tale 
renementum fine homagio, vel fine clauſula quz conti- 

net Warrantiam, & tenend'de donatoribus & hzredibus ſuis 
per certum ſervitium ) Concordar' eſt per coſdem Juſticiar', 
quod donatores & hxredes ſui teneantur ad Warrantiam. 
Ubi autem continentur (Dedi & concelsi, &c.) tenendum de 
Capitalibus Dominis fozdi, autde aliis, quam de feoffatori- 
bus, vel hzredibus ſuis, nullo ſervitio fibi rerento fin ho- 
magio, 
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magio, vel ſine dita clauſula Warrantie , hzredes ſui nori 
ceneantur ad Warrantiam. Ipſe tamen feoffatur in vita ſua 
ratione doni proprii tenetur warraritizare, Przdi&' autem 
conſtitutiones editz fuerunt apud Weſtmonaſterium in Par- 
liamento poſt feſtum ſancti Michaelis, Anno Regni Regis 
E, filii Regis H. quarto, & extunc locum habeant. 


There be two bzanches of this Act, and two conſequents thereupon, the firſt 
bzanch is, that where Dedi is contained in a Ded (albeit there be noother war- 
ranty) to hold of the Donoz and his heirs (as at the making of this Ac viz. in 
4E. 1. a man inight have done) there the feoffo2 and his heirs had been bound 
to warranty , and this was the Common Law; foz where Dedi is accompa- 
nied with a perdurable tenure of the feoffo2 and his heirs , there Dedi impo2- 
tetha perdurable Warranfy fo2 the feoffo2 and his heits to the ſeoffee and his 
heirs ; and herewith agreeth Glanvil, Tenentur autem hzredes donatorum donatio» G1any. 1. 7. aa. >: 
nes & res donatas ficut rationabilicer fatz ſunt, illis quibus faRtz ſunt, & hzredibus 
{uls Warrantizare, 

And BraAon herewith agreth, ſaying, Er ſciendum eſt quod ad omnes Char- p,acon tib, 5 
tas de fimplici donatione competit tenenti Warrantizatio , & tenentur donatores & fol. 388.bs 
eorum heredes ad Warrantiam, f hora congrua, & modo debito cum proſecutione 
competenti yocati fuer” ad Warrantiam, nifi forte in Charta de feoftamento contra- 
rium exprimitur, And in thoſe dayes regularly the done did hold of the donoz, 
unleſſe there were a ſpeciall limitation tothe contrary. And when the feoff- eg Fa 
ment was made by this wozd [Dei] to hold of the donoz and his heirs, then he Ge. , 90. 2M 
and his heirs are bound to Warranty, ; 

The conſequent is, that although there be an erpzeſe Warranty contained 20 E. ;. Count, 
in the Deed, yet that taketh not away the Warranty that is wzought by fozce « garr. 7: 
of Dedi, but the feoffe& may take advantage either of the one, oz the other at 3**-3-V9#-286. 
his pleaſure. | - —_ 1. Nokes 

The ſecond bzanch is, that where Dedi is containedin the De&d, to hold of ** 
the chief Lozd,and not of the feoffo2,there, although there were no other War- 
ranty in«the Deed, the feoffo2 ſhall be bound fo Warranty ducing life, Briccon pricton fol. 88 y 
ſaith, Si le purchaſor ſoir del done challenge in Ca ſeifin, fi ert le donortenu de gAr- 
ranter auter ſon done tant core 11 viyera, tout ne ſoit a cco oblige per eſpecialtie de 
eſcript tout face le purchaſor de ceo homage 2 auter que al donor, ficome al chicfe 


Seigniour, 
Ic the gift be made tohold of the chicfe Lozdofthe f&, then Dedi bindes none zr E. x. Vows 
to Warranty, but him that made the gift. cher 290, 


Andit is to be known that ſince the Statuteof Quia cmptores, 18 E, 1, the gx ,.youch.258. 
ſeoff@ in fee ſimple doth hold of the Chiefe KL 02d, and therefoze at this day in 39 E.3-26,2H.7, 
that caſe the feoffoz is onely bound to Warranty during his lifs ; but if a man ,, ; 11, ,,.. 
at this day give lands in tail by the wozd Dedi,the Donoz and his heirs are bound 20 8. 3. Conne. 
to Warranty; andſo it is of aleaſe foz life, reſerving a rent, though it be with- de garr. 7. 
out Deed. 6 E. 3-11.23 Af. 
The conſequent hereupon is, that albeit there be in this caſe of the ſecond * *6 2 * 
bzanch an expzeſſe Warranty, the feoffee may take advantage of the one 02 6H.7. 2. 10 H.9. 
the other, as upon the firſt bzanch hath ben ſaid, @®& fo2 this Nokes caſe a- + N. B. 134. h. 


Eliz, Dier 1 2x, 
boveſaid, Nokes. Cale, 


ubi ſupra, 


T Sine homagio.] The Law was generally holden in thoſe days, pra8.15.fo.z85; 
that homage being parcell of the tenure reſerved to the feoffo2 and his heirs,im- Flerali.6. ca. 23. 
pozted a Warranty to the feoffee and his heirs, and ſo much is implied by theſe Britton. fol. 170, 
wozds in this Act, Sine homagio, that is , without any Warranty by reaſon 7k firſt par: of 


of homage, but that was ever intended, ſo long as the Tenancy conti- Cap. Homage 
Non 2 nued Aunceſt.c&.143: 


2.76 


Statut. de Bigamu. Cap.6. 


nued by deſcent in blod of the firſt purchaſer, foz if the Tenement were tranc, 
ferred out of his bled by feoffment, o2 any other tranflation, in that caſe the 
Tenant ſhould touch his Feoffoz oz his heirs, ifhe had any Warranty, but ne 
in reſpect ofthe Yomage ; And that this was the ancient Law, appeareth by 


Glany, li. 9. ca.q. Glanyile, who ſaith, $i aliquis alicui donayentt aliqued tenementum pro ſeryitio & 


14 H. 6. 25. 


Vide the firſt 
part of the In- 
ſtirures ubi 1up, 


31 E, 1, Voucher 


290. 


BraR. ubi ſupra, 
48 E. 3.2.2 
14 H. 6. 25. 


11 H.6.41.11H, 
4-41. 14 H.6.25. 
6 H,7.2-F.134.h. 


39 E. 3.26, 


11H.7. 13. 


homagio ſuo, quod poſtea alius yerſus cum dirationayerit, tenebiter quidem doi. 
nus tenementum id cet warrantizare, yel competens excambium et reddere. Secus ef 
tamen de eo, quide alio tenet feodum ſuum ficut hereditatem luam, & unde fecerir 
homagium, quia licert is terram illam amittat , non tenebitur dominus ad'eſcham. 
blum ; and this is ſignified in the doing of Yomage, Homagium fi dominus re- 
cipere volueric , tunc in Fgnum warrantiz acquietationis & defenſionis manus te. 
nentis infra manus ſuas tenere debet, dum tenens profert verba homagii, And thig 


day it holdeth in caſe of Yomage Aunceftrell. 


T7 De donatoribus & hxredibus ſuis.) wo it is if a body Pali 
tique o2 Jncozpozate had by Deed, wherein Dedi was contained, infeoffedano- 
ther to hold of him and his ſucceſſozs, this had created a like Warranty, as in 


- this Ac is mentioned, 


q Concordatum eſt per coldem Juſticiarios.] That is (as 


{> my ſaid befoze) enacted accozding to the advice, and reſolution of the 
uſtices, 


T Ipſetamen feoffator in vita ſua. ] The letter of this ad 
extends but fo the Feoffoz upon a Feoffment made, but if Dedi doth enure by 
way of releaſe oz confirmation, it impozteth a Warranty during the life ofhim 
that makes the Deed; ſo it is if a reverſion expectant upen an eſtate fo2 yers, 
life, o2 in tail be granted by this wozd Dedi , and Attoanment had, here Dedi 
doth impozt a Warranty, though the ſtate paſſeth not by way of feoffment ; ſoit 
is of a Rent, of an Advowſon, oz the like. 

BraRton ſaith, Si vero charta fuerit de confirmatione , non ſ<quitur inde warrane 
tizatio, niſi in ſe contineat donationem z ut fi dicatur, do, & confirmo tali & hzre- 
dibus ſuis, &c, Jf a man by Dedi letteth land foz life, by this the Leſſ& hall 
vouch the Leſſoz (though the reverſion be granted away) and yet the Leſſo; is 
not pzoperly Feoffator, 


T Ratione doni proprii tenetur warrantizare. 7 gibeit intwo 
places befoze in this Ac Dedi & Conceſſi are coupked together, yet theſe wozds 
Ratione doni proprii do app2op2tate the Warranty to Dedi onely ; and agreable 
to this expoſition in our Boks is the common and conſtant opinion of learned 
men at this day. 

Two Jointenanfts make a feoffment in fe by this wozd Dedi, the one dyes, 
the ſurvivour ſhall be vouched, and renver in value foz the whole ; foz though 
the ſtate paſſed from both, and the Statute ſaith, Ratione doni proprii, yet each 
of them did warrant the whole by this wozd Dedi, otherwiſe the ſurvivour 
ought not to have yelded the whole in value, as it hath ben adjudged, and the 
reaſon is, fo2 that the heir of the Jointenant that dyeth cannot be bound by the 
Warranty created by this wozd Dedi, 

But if two Jointenants make a Feoffment in fe, with an erpzeſſe War- 
ranty fo2 them and their heirs to the Feoffe and his heirs , and the one of 
them dye, the ſurvivour ſhall not be vonched alone, but the heir alſo of the 
other, and the recompence in value ſhall lye equally upon them ; but if theone 
of them have nothing, the other ſhall anſwer the whole ; foz it is a Parime in 
Law, Quandode una & eadem re duo onerabiles exiſtunt, unus pro inſufficientia 
alterius de integro onerabitur, But in the ſaid caſe of Dedi , the ſurvitour was 
onely chargeable with the Warranty, 


Statutum 


Staturum de Gloceſter, 
Editum Anno 6 Edw.1. 


— — 


Tz Parliament was holden at Gloceſter bozdering upon Wales, foz the 
better pzeſervation of peace in Wales, Lluellin Pzince of Wales ; and the 
UWelſh-men being a little befoze this Parliament brought toquietneſſe, 


Fg du grace M. C.C. Ixvii. & del raignele roy Ed. fits 
le roy Henry, vi. a Glouceftrele moys Dauguſt , pur- 
view ante meſmele roy , pur amendement de ſon roialme, 
& pur plus pleiner exhibition de droit ficome le profit dot- 
fice demaunde, appelles les pluis diſcreetes de ſon roialme, 
auxibien des greinders come des meinders. Eftablie eft & 
concordantment ordaine , que come meſme le roialmeen 
pluſors divers caſes, auxibien des franchiſes, come dauters 
choſes, en les quels ley avant fallit, & a eſcheverles treſ- 
greves damages , & les nient numerables diſhetiſons, les 
quels icel maner default de ley fiſt a 1a gent du roialme, eir 
meſtier dediversſuppletions de ley, & de novels purveian- 
ces : Les eſtatutes, ordeinments, & purveyances ſuis eſcri- 
ptes de tout la gent de la roialme deformes ſoient firme- 
ment gardes , come Prelates, Countces, Barons, & auters 
del roialme clament daver divers franchiſes,& les quels exa- 
miner* & judger', le roy a meſmes les Prelates, Countees, 
Barons, & auters, avoit done jour, Purview eft, & con- 
cordantment grante, que les avantdits Prelates, Countees, 
Barons, & auters cel maner de francheſe uſent, ifſint que 
rien ne lour accreſer per uſurpation, ou occupation, ne rien 
ſur le roy occupient, jeſque al prochein venue ceo roy per 
le countie, ou ale procheine venue des Juſtices errants, as 
common plees en meſme le countie, ou jeſques le roy com- 
mande auter choſe: fave le droitle roy come i] en voudra 
parler, ſolonque ceo que il eit contenue en le briete le roy. 
Er de ceo ſoient maundes briefes as Viſcontes, Bailifes, ou 
. auters pur cheſcun demandant. Er ſoit la forme del briefe 
change, 
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change, ſolonq; la diverſitie des franchiſes, lesquels cheſcun 
claime daver, Er les viſcontes per touts lour baillies ferront 
communement cryer , ceſtaſcayoire, en cities , burghes, & 
villes merchandes, & aylors, que touts ceux que aſcuns fran- 
chiſes claiment aver per les charters les predeceflors le roy, 
royes Dengleterre, ou en autermaner, ſoient devantle roy, 
ou devant Juſtices en Eire a certaine jour & lieu, a mon- 
ſtrer quel manner de franchiſes ils claimant daver, & per 
quel garrant. Er les viſconts meſmes donques ſerrontillong; 
perſonalment, ou lour bailifes & miniſters a certifierle Ro 
{ur les avandits franchiſes, & auters choſes que celles fran- 
chiſes rouchent. Er ceſt crie deſtre deyant le roy conteigne 
garniſement de iij. ſemaignes. Er in meſme le maner fer- 
ront les viſconts crier en oyer de Juſtices. Er in meſme le 
manor ſerront ils perſonalment, ou lour bailifes & lour mi- 
niſters, a certifier A Juſtices de tiel maner de franchiſes, & 
des auters choſes que celles franchiſes rouchent. Et ceſt crie 
contigne garniſetnent de quarante jours, ſicome le common 
ſummons contient : iſsint que f1 la partie que clame davyer 
franchiſes, ſoit devant le roy, ne ſoit paz misen defaurt de- 
vant les Juſtices en Eyre, pur ceo que leroy de ſa grace 
eſpeciall ad-grant, que il gardera la partie de dammage quant 
a cel ajornement, Ec {1 cel party ſoit implead' ſur tiels ma- 
ners de franchiſes devant un payer de Juſtices avantdits. 
meſmes les Juſtices devant les queux la partie eſt en plee, 
garderent le partie de dammage devant auters Juſtices, & de- 
vant le roy luy meſme, melq, il {ache per les Juſtices, que 
le partie fuiten plee devanteux, ſicomeileſt avantdit. Et 
ſi ceux que tiels franchiſes clament aver, ne veignent paz 
al jour avantdit, donques ſoient les franchiſes en noſmede 
diſtreſle priſes en la maine leroy per le viſcontdel lieu, if- 
ſint quils tiel manners de franchiſes ne uſent, jeſques ils 
veigne .a receiverdroit. Erquantils veignent per cel diſtres, 
lour franchiſes eux ſoient replevies fils les demand, les quels 
replevies reſpoignent maintenantin la formaayantdit. Et 
peradventure les parties exceptent, quils ne debuient nient 
de ceo reſpondre ſans briefeoriginal, donques fil puiſle eſtre 
ſure que cux de lour-proper fait, cient uſurpe ou occupy 
aſcuns feanchiſes ſur leroy, ou ſur ſes predeceſſors, dit lour | 
ſoit que maintenant reſpoignent ſans briefe, & puis reſcei- 
yent 
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vent judgement, ficome le court le roy agardera, Er fils 
diont ouſter, que lour anceſter, ou lour anceſters de meſmes 
les franchiſes morront ſeiſies, ſoient oyes, & maintenant 
ſoit le verity enquiſe, & ſolonque ceo aillent les ayant en 
le beſoigne. Er f1l ſoit trove _ lour ancefters ent moruſt 
ſeifie : donques eit le roy briete —_— de ſa Chancery en 
forme fair de ceo. Le Roy mande ſalute au viſcount: Sum- 
mones per bone ſummmonours un tiel, que il ſoit devant 
nous a tiel lieu en noſtre prochein venue en cel countie, ou 
devant nous Juſtices a primer aſsiſes, come ils en celles 
parties veindront, a monſtrer per quel grant il clame da- 
ver quirance de torn pur ſoy ou pur ſes homes per tout 
noſtre roialme per centinuation apres la mort tiel jadis ſon 
predeceſſor. Er ciets les ſummonours & ceo briefe, Er i les 
parties veignont al jour, reſpoignent, er ſoit reply & judge. 
Er fils ne veignenr, ne ſoy eſloinent devant le roy, & file 
roy demurra ouſter en cel county, ſoir commande au viſcont 
que il le face vener al quartjour. Aquel jour fils ne veigy 
nent, & le roy demurr' ouſter en cel county, . ſoit fait 
come en Eyre de Juſtices. Ec f1 le roy depart del countie, 
ſoient les parties ajornes a briefe jour, & cient reaſonables 
delaies, juxtre les diſcretions des Juſtices, ſicome en aCtions 
perſonal. Er les Juſtices en Eyre facent de ceo en lour oy- 
ers ſolonque lordeinment avantdit, & folonque ceo que 
tiel maner de plees debuient deſtre dedu&t. En oyer de pleints 
fairs & affaires des bailifes le roy, & dauters bailifes, ſoit 
fait ſolonque lordeinment avant fait de ceo, & ſolonqueles 
enqueſts de ceo avant priſes, & de ceo ferront les Juſtices en 
Eyre ſolonque ceo que le Roy lour ad cnjoynt, & ſolon- 
que les articles que le Roy Jour ad livere. Videtour ceo 
in latin pluis plaine 3o E. 1. leſtar' de Quo warranto tit. Fran- 
chiſes 5. 


7 Landu Brace, 1 267.) This ſhould be x 27$. foz that was An. Vet.Mag.Char:, 
no6E, 1, this Parliament being holden in Auguſt, anno 6 E, 1. foz 1267, was fol. 130. 


in 51.H, 3. 

This Chapter concerning Liberties and Franchiſes,and the Quo warranto, 
(and intituled Staturum de quo warranto ) hath been ſuppoſed by many to be 
enaced in Latin, Anno 3o E.r,and therefoze ſome have omitted to inſert it tn 
the 6. year ; but it is utterly miſtaken : fo2 the King in the 30.year Bid publiſh 
and pzoclaim this Act under the great Deal,and doth recite it to be made, Anno Lib g. fol.: 3, 
Dom. 1298, and-in the 6. year of his raign, Vide 14 E, 1.Inter original” de In thecake of 
Anno 14 E. 1, Breye de libertatibus allocandis, and there is another Statufs made $53 Marcella 
in 


Pol, Virgil, 


Vide Vert. Magna 
Charta.fol.1 36. 
Stat.de Quo 
Watrranto. 

Pol. Virgil, 


Mag, Charts, 
cap-1,9,38. 
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in 18 E.x. called Statutum de quo warranto noyum, fo clied, in reſpec £f this fcg/ 
mer Statute. | 
And beſides, the Statute in French differcth from the recitall thereof in 
30 BE. 1, which, fo2 that it agreeth With the Recozd, we will follow it when we 
come to the body of the Ac. : 
q Puramendement de ſon Realme, & pluis plenier exhi- 


bition de droit.] Which by the ſaid Pzoclamation in 30 E.1. is rendzed 
thus, Ad Regni ſui Angliz meliorationem, & exhibitionem Jufticiz pleniorem : 
two ercellent ends of a Parliament, Regni melioratio, that ts foz the Common 
good of the Kingdom, the Parliament being Commune concilium, and exhibt- 
tio Juſticiz plenior, foz nothing is moze gloztous, and neceſſary, then full erecu; 
tion of Juffice. 

And it is added, Prout Regalis officii expoſcit utilitas ; and accozdingly at 
bx Parliament many p;ofitable and juſt Laws were made, as ene ſpeaking of 
this Parliament ſaith truly, In quo quzdam de Regni ſtatu decrera ſunt, que 
Nunc ut jura, & #quitate plena maxime uſurpantur, And that J may ſpeak once 
fo2 all, it is wozthy of obſervation that the Dtatutes made in this noble Kings 
time are ſo agreeable to common right and equity, as few o2 none of them have 
ben abzogated, but being formded npon theſe two pillars, (the amendment of 
the Kingdom, andthe due execution of Juſtice) remain and continue as juſt 
and conſtant Laws fo this day. 


CT Hujuſmodi libertatibus utantur, &c.) #0 the better un- 
derffanding of this Act it ſhall be neceſſarie out of Viſtozy to ſhew the cauſe of 
the making thereof, 

The truth is, that the King wanting money,there were ſeme Inncyatores in 
thoſe dayes, that perſwaded the King, that few o2 ncne of the Nobility, 
Clergy, oz Commonalty, that had franchiſes of the grants of the Kings pe 
deceſſo2s, had right to them,fo2 that they had no Charter to ſhew ſo2 the ſame, fo; 
that in troth moſt of their Charters either bylength of time,o2 injury of wars 4 
inſurrections, 02 by caſualty were either conſumed, o2 loſt: whereupon (as com- 
monly new inventions have new wayes)it was openly pzoclaimed, that every 
man that held thoſe liberties, oz other poſſefſions by grcunt fromeny of the 
Kings P2ogenitozs, ſhould beſoze certain ſeleced perſens thereunto appointed, 
thew, quo jure, quoye nomine 111” retinerent, &c, Wherenpon many that had long 
continued in quiet poſſeſſion, were taken into the Kings hands, Eo quod nulla 
tabella conſtarent ; Yereof the @tozy ſaith, Viſum ct omnibus ediftum ejuſmo- 
di poſt homines natos longe acerbiſſimum : Qui fremitus hominum ? quam iratl 
animi ? quanto in odio princeps eſſe repente cexpi? 

The good K ing underffanding hereof, and finding himſelf abuſcd by ill ceun- 
ſell, and conſidering the Statute of Magna Charta, at the Parliament holden 
in the end of his fourth year by Pzoclamation ,and at the petition of the Lozvs 
and of the Commons now at this Parliament, by authozity of Parliament po- 
videth remedy, as hereafter you ſhall hear : This is fully agreed upon in all 
our Yiſtozies, onely the time in ſome of them (as oftentimes in other caſes it 
falleth out) is miſtaken, which by this Ad ſhall be recified accozding to true 
Chronologie. 


T Proviſum eſt & concorditer concefſum.] xt was rightly 


ſaid concorditer conceſſum, faz that the ſaid innovation was like to have ben 
a cauſe of great diſcozd between the King and the better ſozt of his 
Subjects. 


T Quod dicti Prelati, Comites, Barones, & alii hujul- 


modi libertatibus utantur in forma brevis ſubſcripri.] 
zThis 
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This fozm of a Writ is moze ſatisfactozy then any other fozm is, and this was 
the ancient nſe. 


{ Cum nuper in Parliamento noſtro apud Weſtmi',] 
That is, in the laſt Parliament holden after Michaelmas, towards the endof 
the fourth year of his reign, and therefoze the great grievances aboveſaid muſt 
be befoze that Parliament, foz the cure was after the diſeaſe, and the remedy 
after the grievance. | 


« Proviſum ſit & Proclamatum:)} wut this was never (that 3 
can finde) recozded : Now by this Act it is pzovided that a Writ ſhall be 
graunted. 


 Quibus hucuſque rationabiliter uſi ſunt.] & the Re- 
giſter 162,163. De libertatibus allocandis, & F,N,B, 229,230, 


q Uſque ad adventum noſftrum per Comitatum predi- 
um, vel uſque proximum adyentum Juſticiariorum Ici- 


nerantium, &c. ] That is, until the Court of Kings Bench came thi 
ther, oz the nert coming of the Juffices in Eyze : ©o all men ſhould quietly 
enjoy their franchiſes which they had reaſonably nſed,until the Court of Kings 
Bench, oz until the Juſtices in Eyze came into that County : Yere it is to 
be obſerved, that this god King and his Councel in Parliament referred the 
party grieved to a legal pzoceding, which implieth, that a contrary courſe was 
holden befoze. Wut you will demand, What remedy was this foz him, that 
could not p2oduce his Charter, fo be left to the Law 2 I anſwer, that this was 
a full and perfect remedy accozding to Juffice and right ; foz the better appze- 
henſion whereof theſe dilfindtons are to be obſerved; Firft, theſe franchiſes 
intended by this Act be of two ſozts, The one may be claimed by uſage and p2e- 4 x, ,..q. cox 
ſcription, as wzeck of the Sea, Waif, ®tray, Fairs, Parkets, and the «:.z5 aſſz4. > 
like, which are gained by uſage, and may become dne withont matter of Ke- zo Af.31.34 AF, 
cozd: And Felons gods, outlaws gods, and the like, which grow not due 4 38 As. 
bat by matter of Recozd, and therefoze cannot be claimed by uſage in paiis, * 5:4: 33 H+ 
on X Charter: And yet all theſe at the firſt were derived from the > E.4.22. 7H6, 
ro . .9 H.y.1n. 
Secondly, Judicis officium eſt, ut res, ica terhpora rerum Quzrere'z All theſe toH.g.14.26H-f 
were granted either befoze the time of memozy, oz after the time of memozy ; as 20 H.7-7. 
if befaze the time of memozy, then foz the fozmer ſozt, ſuch as might be clai- yg q? *5919® 
med by p:eſcription, the parfy grieved might pzeſcribe, and by Law he onght 
to be relieved. And fo2 ſuch as lay in point of Charter granted befoze time of 
memozy, the party grieved had two remedies, either by allowance, o2 confir- 
mation ; by allowance in the Kings Bench, 02 befoze the Juſfices in Eyze, 
and in ſome caſe befo2e the Juſtices of the Court of Common Pleas, and in 
the Exchequer ; oz by confirmation of the King under the great Seal : and 
theſe were ſufficient foz him without ſhewing the Charter, and the equity of 
the Law herein was notable, foz that no Charter befoze time of memozy was 
pleadable by Law, 
If thoſe Franchiſes either of the one ſozt oz other were granted within me- _ 
mozy, yet if the ſame had been allowed, as tis afozeſaid, the ſame might alſo 18 H.6. preſeripe, 
be claimed by fozce of the Charter andallowance, without ſhewing the Char- z{z'4. 16112, 
ter, becauſe it had ben adjudged. and allowed of Recozd, And if ts to be ,89, $a. dc 
known that all Franchiſes, which any man had either by pzeſcription oz by 18 E.z, De quo 
Charter, ought to be claimed befoze Juſtices in Eyze, 02 elſe foz non-claim the wacranco novum. 
ſame might be 1olf, as hereafter ſhall be ſaid: So as the remedy pzovi- LÞ$ fola9. in 
ded by this Act was plenary and perfect to give relief to them that right 4accell,, 


Do T9 


282 
34 Al. pl. 14- 


Gloteſter. 


To this fo2 the time may be added, that ancient Charters, whether they be 


40 AN.1.6 E.3- befoze time of memozy, 92 after, ought to be conſfrued, as the Law was taken 
54,55-7E-3-49:41 when the Charter was made,and acco2ding to ancient allowance. * Now what 


18E.3.Conul. 39. 
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time of memozy is, ſc the firſt part of the Inſtitutes, ſeA, 170; | 
* But now by the ®tatutss of zE.6. and x ; Eliz. there is further remedy gi, 
ven : foz albeit the Charter oz Letters Patents be loſt,yet the exemplification 
02 conſtat of the Roll may be ſhewed fozth,+c. And when any claimed befoze 
the Juſtices in Eyze any Franchiſes by an ancient Charter, though it had ex; 
p:eſſe w9o2ds fo2 the Franchiſes claimed, oz if the wo2ds were general, and a 
continual poſſeſſion pleaded of the Franchiſes claimed, o2 if the claim was by 
old andobſcure wozds, and the party in pleading, expounding them to the Court, 
and averring continual poſſeſſion accozding to that expoſition; the Entry was 
ever Inquiratur ſuper peſſeſſionem & uſum, &c, Which I have obſerved in dj 
bers Recozds of thoſe Ey2es, agreeable to that old Rule, Opriows interpres re. 


rum uſus, 


7 Habeant prxmunitionem per 40. dies.] This was by Writ 
of the common Summons of the Eyze,by the ſpace of 40. days befoze the ſitting 
of the Juffices in Ey2e. | 

Now leaving all that is evident, and nedeth no erpoſitton, let ns come tg 
the nert that is wozthy of obſervation. 


C Et fi forte exceperint quod non tenentur' fine breyi 


OT iginali reſponder Ee. ] Pere is an ancient Parime in the Law implied, 
that regularly no man ought to anſwer foz his Freehold, Franchiſes, oz other 
thing without oziginal Writ ſecundum legem terre; an that the * Statutes 
to that end p2ovided are but declarations of the ancient Common Law, as here 
it is to be ſ&en in caſe of Franchiſes in the Kings own caſe, 


C Et fi ulterius dicunt quod anteceſſores ſui inde obie- 


rint ſeiſiti, ſtatim audiantur,8& ſtatim veritas inquiratur,&c.] 
By this it appeareth that a deſcent of Franchiſes doth put the King fo his 
Writ of Quo warranto, which Writ is here expzeſſed ; andnote that the Quo 
warranto is in mature of the Kings Writ of Right foz Franchiſes and Liber 
ties, wherein judgement final ſhall be given either againſt the King foz the 
point adjudged, oz foz the.King ; and the Salyo jure fo the King ſerveth foz any 
other title then that which was adjudged ; and therefoze William de Penb 

the Kings Attozney, foz pzoſecuting of a Quo warranto againff the Abbot of 
Fiſchamp fo2 Franches within the Dannour of Steynings fine przcepto, was com 
mitted to the Gaol. 


T Er fi non venerint, &c. precipiatur vicecom' quod fa- 
ciateos venire, &c. quo die {1 non venerint, &c. fiat ficut in 


Itinere J uſticiariotum.) ze befoze the Juſtice in Ey2e the party came 
nof, the Franchiſe ſhould be ſeiſed into the Kings hands nomine diftritionis, 
which the party in the ſame Eyze might replevy ; but if he did not replevy 
-_ _—_ the Cyze ate in that County, the Franchiſes were loſt and fozfei- 
ed foz ever, 

Therefoze if the party now upon the Venire facias (Which this Act doth give) 
come not while the Ey2e fit in that County, the Franchiſes be loſt foz ever. 

Andſo it is in the Kings Bench, if the party come not in upon the Venirc 
facias during that term, and replevy his Franchiſes, they be loſt foz ever. And 
therefoze we concurre not with that chief Juſtice that ſaid, that Non-claim of 
Liberties befoze Juſfices in Cy2e loft the Liberties, fo2 that (ſaith he) was but 


ofthe Kings Gracg to grant a Replevy of them, and not of Right ; foz this 


" opinion 
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opinion is againft the authozity of our Baks, and the continual pzacice befoze 


the Juſtices in Cy2e. . 
De the Statutes of 18 Er. De quo warranto noyum, and De tallagio non con- 
cedendo. 


« De querimoniis facis & faciendis de balivis regis & 


aliorum fiat ſecundum ordinationem prius inde factam.J 
That is, accozding to the Articles of the Juſkices in Eyze called Capicula Ici- 
neris collected and authozized amonglt other things, as here it appeareth, by oz- 
dinance of Parliament, and entred info the Parliament Roll, which you may 
ſ& in old Magna Charrta, fol,150,15 1, &c, 


© Juxca articulos ciſdem Juſtic noſtris tradit.) The French 


ſaith, Solonque les articles que le roy lour ad livere, Theſe Articles were delive- 
red by the King fo the Juſtices in ©y2e to be enquired of, heard, and determined 
by them th:zough all the Counties of England, which afterwards were increa- 
ſed, as by the ſame may appear, 


CEP. I. 


Ome avant ces heures damages ne fueront agardes en 
Aſfiſes de novel difleifin forlque tantſolement vers les 
difſeifors : Purview eſt, que 1 les difſeiſors aliont les tene- 
ments, & nient dont les damages puiſſent eftre levies, que 
ceux 4 que maines ceux tenements deviendront, ſoient char- 
pes des damages, iſſint que cheſcun reſpoign' de ſon temps, 
Purview eſt enſement, que le diſſeiſce recover' damages cn 
briefe Dentre foundue ſur diſleiftn, vers celuy que eſt trove 
tenant apres le difſeiſor. Purview eſt enſement, que la ou 
avant ces heures damages ne fueront agardes en plee de 
Mortdanceſtor, forſque en cale ou tenerments fueront re- 
coveres devers chiefes ſeigniors [ceo fuiſt per ſtatut' Marlbr, 
cap.16.] que deformes weT" 7 foent agardes en tours 
cales, ou home recover per Aſlil 


e de Mortdanceſtor, ſicome 
eſt avantdit en Aſſile de Novel difleilin. Et in meſime le 
maner recover home damages en briefe de Cofinage, Ayel, 
& Belayel. Ec la ou avant ces heures damages ne fueront 
taxes, for{que a le value des iffues de la tette: Purviery eſt, 

ie le demandant puit recover vers le tenant les coſtages de 
fn briefe purchaſe, enſemblement oveſque les damages 
avantdits, Er tout ceo ſoit tenus en touts caſes, oi: home re- 
cover damages, Er ſoit deſormes cheſcun tenus a render 
damages, la ou home recover vers luy de ſa intruſion de- 


melne, ou de ſon fait demelne. h 
| Do 2 Wefoze 
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Bekoze this Dtatute no damages were recovered in Aſſiſe of Novel diſſeiti, 
(which then wa#frequens & feſtinum remedium) but onely againf the Difleiſaz, 
and not againſt the Tenant that came fo the lands oz tenements after the 
Diſeiſin, fo2 no damages could be recovered by the Common Law, but againſt 
the wzong doer by him, to whom the w2ong was done. | PT, 

Now the miſchief was, that many times the Diſſeiſo2 was inſufficient, and 
not able to ſatisfie the damages, and by that means the Difeiſee recovered da; 
mages in ſhew againſt the Dilſeiſo2 (who was the wzong doer to him) but hay 
not the effec thereof; now this bzanch doth remedy this miſchief, as by the 
ſame it appeareth. 


q Alienont les tenements.] The letter of this Law erfendeth one- 
ly to them, that came in by title,as by feoffment,oz fine after the Difſeifin ; but 
by equity it erxtendeth to them, that came in by w2ong, and tothem alſo, whoſe 
eſtate was befoze the diſeiſin ; foz example, if the difſeiſo2 were diſſeiſed, the ſe 
cond difſeiſo2 is within this Statute, foz if he that comes in by title ſhall be 
within the remedy of this Law, a fortiori, he that comes in by wzong ; and ſo it 
is of all others that come in under the difſeiſoz, though it be not by alienation, 

Alſo if the Lozd diſtraineth foz his rent,and a ſtranger without the pzivity of 
the Tenant maketh Reſcous, the ſtranger is onely the diſſeiſo2, and though the 
Tenant claim not under him, but his effate is befoze, 4c. yet in Aſſiſe againſ 
the diſeiſo2 and the Tenant, if the diſſeiſo2 be found inſufficient, the Plaintiff 
by fozce of this ®tatute ſhall recover damages againſt them both. 

And yet in ſome caſes the Tenant that claimeth under the diſſeiſo2 ſhall nat 
foz the inſufficiency of the diſſeiſoz be anſwerable to ye&eld damages by this 
Statute ; As if the diſſeiſo2 of lands holden in Capice alien the ſame to another, 
the Alience dieth, his hetr within age, upon offfce found the King committeth 
the cuſtody to A. who taketh the whole pzofits, the diſſeiſo2 is inſufficient, the 
heir within age is no Tenant within this Statute, fo2 that he never did, ng 
could take any p2ofit ; 1But if the diſſeiſoz alien to an Infant, who taketh the 
p2ofits, he is a Tenant within this Statute; oz if the Jnfant coming in as 
heir had ben out of Ward, and had taken the pofits, ye had ben a Tenant 
within this Statute. 

If the diCeiſo2 infeoff the Uillain of the diſeiſe and a ſtranger, and the 
dileiſo2 is inſufficient, in this caſe either the diſſeiſee muft loſe his damages, oz 
infranchiſe his Uillain, 

No leſſee fo2 years, oz Tenant by Statute Staple, oz Perchant, oz the lik, 
that have but a chattel,ſhall be accounted a mean occupier within this Statute, 
but he that hath the Jnheritance oz Free-hold at the leaſt; otherwiſe he is not 
ſaid to be a Tenant of the land; and ſo much is implied in thts wozd alicn, 
which cannot be intended of a leſſe fo2 years, &c. where he, that bzingeth the 
Allie, hath right to the Inheritance oz Free-hold; But where Zenant by 
Statute Perchant, oz ®taple, xc. bzings an Aſſiſe, there leſſee foz years, 0; 
Tenant by Statute Berchant,4c. may be a mean occupier, becauſe the Plain- 
tiff in the Aſſiſe hath right but to a chattel, 


T Et nicnt dont les damages poient eſtre levies.) yere- 
upon do follow thze conclufions in Law : + That if the diſeiſoz be ſufficient 
fo yeld the whole damages, he is ſolely to be charged therewith ; foz then this 
Statute extendeth not to the Tenant ; and, as it appeareth by the Pzeamble, 
he was not anſwerable by the Common Law, 

The 2. concluſion is, that foz the inſufficiency of the dieiſoz the Tenant 
ſhall anſwer the damages by this Ac, 

The 3. concluſion-ts, that if the diſſeiſo2 be able to y&ld part, and nof the 
whole damages, both ſhall be charged, and therefoze Judgement is ever given 
as well againft the diſſeifo2 (though he be found inſufficient) as againſt the Te- 


nant generally, 
C Cheſcun 
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q Cheſcun reſpondra pur ſon. temps.) The ground hereof is; 
Quod bonz fidei poſleflor in id cantum, quod ad ſe perveneric, tenetur, 
Vereupon ſeven Conclufions are grounded ; 16 E.z. Dapie- 
1+ Albeit the mean occupiers are neither diſſeiſozs noz Tenants, yet un- 8 5z- 
leſſe they be named in the Aſſiſe, no Judgement can be given againft them,nei- 
ther can they be charged foz the time they take the pzofit. 

2+ Though they be named, yet, as hath been ſaid, the diſſeiſoz muſt be found 
by the Aſſiſe to be inſufficient, and the mean occupiers muſt be found to take 
the p2ofits; fo2'if they be omitted,and none but the diſſeiſoz and Tenant named, 
and the diſſeiſo2 is found inſufficient, and no further enquired of, the Tenant 
ſhall be charged fo2 the whole. 

3- Ifthe ACliſe be bzought againſt the diNeiſoz and the Tenant, and it is z5 Als. 
found by the Aſſiſe, that the diſſeiſo2 is inſufficient, and that the diſſeiſoz in- 
feoffed A, who infeoffed B, who infeoffed the Tenant, and that A, had it one 
year, and B. half a year, and the Tenant two years , upon this ſpecial finding; 
the Tenant ſhall anſwer damages but foz his time, foz Cheſfcun reſpondra pur 
ſon temps , and the Plaintife hath loſt his damages againſt A. and B, foz2 that 
they were not named in the Writ, ' 

4+ If the diſſeiſoz, A. andB, andthe Tenant in the caſe befoze be all named, 
and the diſſeiſo2, A. and B, are all found inſufficient, the Tenant ſhall anſwer 
fo2 the whole; foz although the letter of this Law is, where the diſſeiſozs have 
nothing, #c. yet theſe wozds, Cheicun reſpondra, &c, do imply (If they have 
ſufficient) foz otherwiſe they cannot anſwer, that is, they cannot ſatisfie ; foz 
in that ſenſe [Anſwer] is here taken. 

5+ It ſhall never be cnquired of the Tenants inſufficiency, fo2 againft the 
diCeiſo2 and him mult the Aſiſe of neceſſity be bzought. 

6. Upon theſe wozds, Cheſcun reſpondra pur ſon temps, ſeveral Judgements «8 £.z. ic. 
ſhall not be given, but one Judgement is to be given intirely againft all, and ſo Exccucion 14. 
was it ever uſed ſince this Statute; but the @herife upon the execution may 
uſe ſuch indifferency as Juſfice requireth, 

And it ts ſaid, that if the Aſſiſe be bzought againſt the diſſeiſo2 and the Te- ,8 x2, u6i cg 
nant, and Judgement given foz the Plaintife, and a Writ iſueth to the Þhe- ; 
rife, and he returns that the diſeiſo2 is inſufficient, the Plaintife ſhall have 
P2oces fo levy it of the Tenant, 

Vide the Statutes of Weltm.1, 34 E.r. 1 H,4. & 8 H.6,%c. where double and Weſt.:. cap.24. 
treble damages are given in Alliſe, there alſo every mean Tenant, that came 3+ E-1- 4* plead 
in to be Tenant of the Fr&-hold under the dileiſoz, ſhall foz the inſufficiency = _ ft 
of the diſeiſo2 anſwer every one fo2 his time the treble oz double damages, \,,.., H, = 
7- Laſtly, this giveth no damages where none was recoverable in the Aſiſe 8 H.5. cap. : 
at the Common Law, but giveth damages againft the Tenant foz the inſuffici- 3 E-6. cap 3. 
ency of the difſciſoz, as hath been ſaid. T7, 

As if he in the reverſion upon a term foz years, o2 Tenant by Statute 
Staple,4c. be difſeiſed, he ſhall have an Aſſiſe to recover the ſtate of the land, 

o_ ney recover no damages foz the pzofits of the lands, beeauſe they belonged 
not to him. 

If the diſeiſoz committed the diſeifin with fozce, and infeoffeth A. who ,,- , «5; 
infeoffeth B. who infeoffeth C. an ACiſe is bzought againſt them all, and treble zz A.p.:. 
damages foz the inſuffictency of the difſeiſo2 ſhall be levied upon all, accozding 
to this Ac Cheſcun reſpondra pur ſon teraps, that is, what damages ſhould be 
recovered againſt the diſſeiſo2, if he were ſufficient, ſhall be recovered foz his 
inſufficiency againl the mean occupiers and the Tenant ,and foz inſufficiency 
of the mean occupiers, againft the Tenant onely. 


7 Purview eft enſement, que le diſſeiſce recovera da- 
mages en briefe Dentre foundue ſur diſſeifin yers ccluy que 
eſt 
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s Eſtrrove tenant apres le difleiſor.] Uegnlarly in perfenal and mirt 

 Adtions damages were to be recovered at the Common L aw, but in real Adis 
ons no damages were to be recovered at the Commen L «aw, becauſe the Court 
cotild not give the Demandant that which he demanded not, and the Deman- 
vant in real Actions demanded no damages, neither by TU rit,no2 count : Judex 
non reddit plus, quam qued petens pſec requirit, and if is a Parime in Law, Que 
droit ne done pluis que ſoit demaunde ; and therefoze in real Actions, where da- 
mages are given by this Act, the Demandant ſhall recover damages pendente 
brevi, becauſe the old fozm of the connt remaineth. The wozds of the Ac are, 
Vers celuy que eſt troye tenant ; he may be Tenant by title, by wzong, oz by Ac 
in Law; and of theſe in o2der. | 

If the Difſeiſoz make a feoffment in fe, and the Diſeiſce dieth, the heir of 
the Diſſeiſce ſhall not recover damages by this Ac againff the Altene ; foz 
this bzanch of the Act pzovideth foz the Diſſeiſee, and not fo2 his heirs, 

* But if a man be difleiſed, and the Diſſeiſee die, his heir ſhall recover dama- 
ges againſt the Dilſeiſoz, but not by this bzanch, but by a latter bzanch of this 
Act, viz, Et ſoit deſormes cheſcun tenus a render damages la ou home recoyer vers lu 
de ſa intruſion demeſne, ou de ſon tort demeſne : and by the diſtinction this Boks 
that ſeemed prima facie fo differ are well reconciled, but by the intention of 
this Law, the heir in his Writ of Entry againft the Difeiſoz ſhall recover 
bamages but from the death of his Anceſfoz. 

The DiCeiſe ſhall recover damages by this Ac in a Writ of Enfry ſur 
diffeifin tin the Poſt: As if the Tenant cometh to the land by Diſeiſin, Jntru- 
ſion,oz Abatement, o2 when by alienation it is out of the degrees , foz the wozps 
be, Vers celuy que eſt trove tenant apres le difleiſor, within Which wozds he that 
comes in the Poſt 1s included, Note the Writ of Entry in the Poſt ts given by 
the Statute of Marlebridge, cap. ultimo ; foz the Difſeiſee was dziven to his 
Writ of Right at the Common Law. 

And in this ſecond bzanch the Tenant is onely charged with the whole das 
mages, though there were divers mean Tenants, foz Cheſcun reſpondra pur ſon 
temps ts onely in the caſe of an Aiſe upon the firſf bzanch; neither onght the 
Writ of Entry to be bzought againf any, but againft him, this is the Tenant 
of the land : but in ſome caſe another then the Diſſeiſes ſhall recover damages 
by this bzanch ; as'the ſucceſſo2 of an Abbot, but otherwiſe of Biſhops, oz other 
ſole ſecular bodies politique. 

If the Tenant cometh to the land by Act in Law, which he cannot withftand, 
and where there is no-Ac, oz default in him ; in that cafe he ſhall not be char- 
ged; As if the Difeiſoz alien to A, and his heirs,and A. vieth without heir,the 

Law (that there may be a Tenant toa ffrangers Przeipe) doth caft the land up 

: ontheLod; in this caſe, if theLo2d doth not take any p:ofits of the lands, in 
a UWrrit of Entry in the Poſt bzought againff him foz the land, the Lozd may 
plead the ſpecial matter, and how that he never fek any pofits of the lands, 
and fo diſchargo himſelf of the damages ; foz albeit he be a Tenant of the. land, 
yet is he no Tenant againſt his wilt within the meaning of this Law, becanſc 
there 1s no w2ong no2 default in him. 

Wut if ths Lo2dby Eſcheat dofh enter, and fake the p2ofits of the land, then 

ſhall he be charged as-a Tenant within this Ac, fo2 albeit he coutd not with- 
{tand the Eſcheat, which made hins Tenant in Law, yet might he have refrat- 
ned fo take the p:ofits, which in right belonged to the Difſeiſee, bnt his rent 02 
valuable ſervices ſhall be recouped in damage. 
. Ando if is i all-reſpeds, when the Altence of the Diffeifoz vic feifco, and 
the land deſcend to his heir, he may refrain from the taking of the pzofits, 
and plead the like plea, and diſcharge himſelf of the damages. 

- Fnike manner; if the Dilfeiſs?'tzake a Deed of Feoffment, by the which he 

infeoffeth A. and B. azjjd,maketh;lidecy of ſeilin to A, my the name of tbth, B. ne- 
veragrezing to the feoffment,no2 taking any pefit of the land, A, dicth; in this 

a caſe 
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caſe by the Law the free-hold and inheritance is veſted in B, by ſarvivoz; And 
in a Writ of Entry in the Per bzought by the diſſeiſee againft B, he may, as is 
afozeſaid, plead the ſpecial matter, and that he never agred, noz twk any p2o- 
fits, and diſcharge himſelf of the damages foz the cauſe afozeſaid, 

Er fic in cafibus confimilibus : foz nemo punitur fine 1njuria, fafto, ſeu defalta ; Reguls, 
and Aus legis nemini eft damnoſus, | | 

The Statute ſaith, Ce” que eſt trove tenant, and yet if aUWrit of Entry be 
b:ought againft two joynt-tenants, and the one diſclaim,and the other take the 
whole tenancy upon him, and plead in barre, and it is found againf him, the 
Wemandant ſhall recover damages foz the whole againſt him, becanſe he tok 
upon him the whole Tenancy. | | 

A difſeiſoz infeoffeth A. which infeoffeth B. the diſſeiſce bzings a Writ of 5 =. 29E.3- 
Entry in the Per and Cui again{t B, which vowcheth A. who pleads and loſeth ; _ q 
judgement foz the damages ſhall be given againft the vowche, foz he is found ;,,.+..6. 
Tenant in Law. 


 Purview eſt enſement que lou avant ceux heures da- 
mages ne fuer agardes eri plea de Mordaunceſter forf- 


Uuc cn cale, &c.] This plea of Mordaunc', and the other pleas hereafter 
in this Act named are pleas real, and Aunceſtrel, and therefoze no damages are 
recoverable (as hath been ſaid) in them by the Common Law; | : | 
1But yet it is to be obſerved once foz all, that theſe Actions in this Eiv.6. cap.z. 
Act named, are Actions Aunceſtrel poſlefſaric, and not Actions Aunceſtrel Markals cal. 
droiturel. 


T De Mordaunc'.] of this Writ you thall reave plentifully in Cgetatiets 
pur ancient Authozs, and other 1Boks. fol. 283,282,253) 
: Fs 2 54. Brit. to.r$9. 
T Recoveres de vers chiefe Seigniors.] This was by the @ta- F!*55<13.8c: 
tute of Marlgbridge cap, 16, 
Jn ancient time not onely the references, as here, were ever general, but 
alſo the citing of anthozities in Law were in like manner ; Eft tenus in ng- 
ire hvres, 


T Damages ſoient agardes en touts caſes,&c.) This purview 
being general muſt be taken in a particular ſenſe, that ts, in all caſes in the 
Mordaunc,as in the Aiſe,having regard to the time of the damages, viz. from 
the w2ong done, foz in the Mordaunc* the Plaintiff ſhall not recover damages 
againft the mean occupiers fo2 the inſuffictency of the abatoz, as in the Aſiſe 
foz the inſufficiency of the diſCeiſo2 ; fo2 in conſtruction of general references in 
Acts of Parliament, ſuch reference muſt be made onely as may ſtand with rea- 
ſon and right : And therefoze ſ&@ing the Writ of Mordaunc' muſt of right be 
bought againſt the Tenant of the land onely, and not againſt the mean occn- 
piers (as hath been ſaid in the fozmer clauſe concerning the Writ of Entry) 
the mean occupiers cannot be charged in the Mordaunc', but the Tenant ſhall 
be charged foz the whole damages; 
If a man hath iſſue two ſons, and the Father dieth ſeiſed of lands in f&- 
ſimple, the eldeſt ſon dieth, the ſecond ſon ſhall have an Aſiſe of Mordauncefter, 
and he ſhall make himſelf heir to his Father, and he ſhall recover damages, not 3. 3.damag, r 21. 
8nely from ſuch time as the right accrued unto him from the death of hts bzo- Do&. & Stud, 
ther, but from the death of his Father, becauſe he hath not the right of this 1ib.2-cop.:2. 
land as heir to his bzother, but as heir to his Father. Boze ſhall be ſaid hereof 
when we come to ſpeak of the Writ of Cofinage, &c. 
In a Mordaunc' if ths Tenant vowch,and the Uowchee plead and loſe,in this 9 E-3-30- - 
caſe the Plaintiff ſhall recover againſt the Tenant the land, and the Tenant 
in value againſt the Uowche, and the Plaintiff ſhall recover his damages 


againſt 
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21E.3.57.288.3. Jainff the Uowchee, And by this Act damages ſhall be recovered in a Ny. 


damag.61.13E-3- 


ibidem 97» 


For this Writ (ce 
all the ancient 
Authors ubi ſup. 
6 E.3.34 7 E+3- 


46 » &c. 


2 E.3.9. 3 E:3. 
dam.132, 17 E«3. 
45. 2 B.413 

2 E.z. dam.118, 


Mirror |.5.$ 1. 
Glanv.li.z- ca,z2. 


Fleta li.2. cap.12, 


14H.6.13- 


9E.46. 13 Hu, 
Execution 118, 
21H.6.9. Livrede 
encres Raſt,z82, 
Lib. x0. fol. x ©. 
Jentlemans caſe, 


13 H.7, 16,17- 


per obtit, ; : 
«| En meſme le maner recover home damages en briefe 


de Colinage, Aiel, & Beſaicl.] 3na Writ of Coſinage, of the ſeiſin of 
the Treſaiel, de ſeifina Tritavi, ſeu Atayi, &c. it is to be ſeen foz what time the 
Demandant ſhall recover damages by fozce of this Act, and ſo of the Writ of 
Befaiel, breye de Proayo, and of the UUrit of Aicl de Ayo. | 

And it is a rule npon this Statute, that in none of theſe Writs the Deman, 
dant ſhall recover damages but from the death of his next immediate anceffer, 
whoſe heir he is : As if there be Grandfather, Father, and Son, the Grandfa, 
ther dieth ſeiſed, an cſtranger abate, the Father dieth, the Þon in a Writ of 
Aiel muſt make his reſo2t as ſon and heir of the Father, ſon and heir of the 
Grandfather, therefo2e he ſhall in that caſe recover damages but from the death 
of his Father,becauſe he is his nert immediate anceſter,and from him the right 
deſcended ; and ſo in the Writ of Beſaiel and Coſinage ; but in the caſe befoze, 
ifthe Grandfather had ſurvived the Father,the ſon ſhall recover damages from 
the death of his Grandfather, becauſe he is immediate ancefter, and the right 
immediately deſcended to him : Et fic de czteris, 

If a man hath iſue two daughters, and dieth ſeiſed of lands, an effranger 
abate, one of the daughters hath iſſue and dieth, the Aunt and Niece ſhall joyn 
in an Aſſiſe of Mordaunc', and the Aunt onely ſhall recover damages till the 
death of the ſiſter, and both of them from her death, which tandeth upon the 
reaſon afozeſaid. 

If there be Grandfather, Father, and Daughter, the Grandfather dieth ſei- 
ſed, an eftranger abate, the Father dieth, his wife being privement enſeine 
with a ſon, the ſon is bozn, he ſhall recover damages in- a Writ of Aie! 
_= the death of the Father, foz now he is immediate heir to the 

ather. 

q Vers le tenant les coſtages de ſon briefe purchaſe en- 


ſemblement oveſque les damages avandits.] wetoze this ®ta- 
tute at the Common Law no man recovered any coſts of ſute either in plea 
real, perſonal, o2 mirt ; by this it may be collected that Juſtice was god cheap 
of ancient times, fo2 in King Alfreds time there were no Writs of grace, but 
all Writs remedials were granted frely ; andFlera ſaith, Ne clerici ſuperflua 
perant ſtipendia pro ſcriptura ſua Conſtitutum eſt, quodtam clerici Juſticiar', quam 
cancellar' de ſolo denano pro ſcriptura unius breyis ſe teneant contentos, This Stay 
tute was the firlt that gave coſts. 


T Coſtages de ſon briefc purchale.] Vere is erpzelſe men- 
tion made but of the coſts of his Writ, but it ertendeth to all the legal coſts of 
the ſuit, but not to the coffs and expences of his travel and loſſe of ttme, and 
therefoze coſtages cometh of the verb conſter, and that again of the verb con- 
ſtare, foz theſe coftages mult conſtare to the Court to be legal coſfs and er- 
pences. 

Jf a Writ doth abate by the Ac of God, Jn a new by Journies Accounts, he 


' hall have coſts foz the firſt Writ and the pzocedings thereupon ; but if the 


firſt Writ be faulty in default of the Demandant oz Plaintiff, in the ſecond 
Writ the Demandant 02 Plaintiff ſhall have no coſts foz ſuch an inſufficient 
oz faulty. Writ. 


qT Enſemblement ove les damages.) Foz coſts are in Law ſo 
conpled together, as they are acconnted parcel of the damages. And therefoze 
if the Plaintiff in Treſpaſſe declare fo the damages of twenty marks, and the 
Jury give twenty marks fo2 damages, and twenty marks fo2 coſts, yet ſhall 


the Plaintiff recover in all but fwenty marks, foz damages and coſts muſt = 
. erce&d 
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erced the damages, Which the Plaintiff demands by his cotinf, and the 

entry reciting both the damages and coſts, Quz damna in coto {e attingunt 

ad, &c, 

In an Action real, perſonal, oz mirt; where double o2 treble,xc. damages are 
given by any Statute, it hath ben controverted in boks, whether the Deman- 
dant oz Plaintiff ſhall recover coſts, and whether the ſame ſhall be alſo doubled 
oz trebled; which doubt and variety of opinions hath grown in reſpec the right 
reaſon of the diverfity of the Law in thoſe caſes hath not been obſerved; which 
is, that whenſoever any Statute doth increaſe damages to the double oz treble 
value, xc. where damages befoze were given, there the Demandant o2 Plain- 
tiff ſhall recover his double oz freble damages and coſts alſo,and the coſts alſo as 
parcel of the damages ſhall be trebled. : 

But where damages double oz treble are in an Action newly given, where .,.1.6.57.149.6. 
no damages were fozmerly recoverable, there the Demandant oz Plaintiff ſhall : 3.1914.6.6,7,32. 
recover thoſe damages onely, and no coſts, Foz example, Jn an Action upon 2744.5-10-12E.4. 
the Statute of fozcible Entry upon the Statuts of 8 H.6. which giveth treble * *-25-248-<- 
damages, in this taſe the Plaintiff ſhall recover his damages and his coſts tg 
the treble, foz that he ſhould have recovered fingle damages at the Conntion 
Law, and the Sfatute increaſed them fo treble, 

But upon the Statute of x & 2 Phil, & Mar. fo2 chafing of diffreſſes onf of Dicr 2 Eliz.177, 
the Yundzed, #c- whereby 5 1. is given and treble damages, the Plaintiff 
ſhall recover no coſts, becauſe this Action and penalty is newly given, 

And fo in the Quare impedir no coſts, foz that no damages were given at the 7 H.6.:0. 
Common Law, | 

Jn an Action of Waffe againſt Tenant foz life o2 years, the Plaintiff ſhall 39 E-3-37- 5 E.3; 
recover the place waſted, and treble damages given at this Parliament,Cap.s, dam. ow 
but no coſts, becauſe no Action lay againſt them at the Common Law, but the 7/2. 4H.6.13; 
Action and damages are newly given: But againſt the Gardian, oz Tenant 1; 11. -- 
in Dower,xc. there the Plaintiff ſhall recover treble damages and coſts alſo, Commani Banc, 
fo2 that an Action lay agatnſf them at the Common Law, and foz the Waſte Ror.103. 5 £.4.7: 
damages ſhould be recovered ; and ſo are all the Boks, that ſ&m prima facie 13 E441, 
to be at variance, well reconciled, 


C Ft tout ceo ſoit tenus en touts caſes ou home recover 


damages.] Wefoze the making of this Statute no Demandant recovered 
dainages in any real Adion, but onely in a Writ of Dower, unde nihil haber, 
by the Statute of Merton cap, 1. | 
This clanſe doth extend to give coſts, where damages are given to 
any Demandantf o2 Plaintiff in any Action by any Statute made after 
= Parliament ; Ubi damna dantur, viftus vitori in expenfis condemnari Regula, 
eper, 


T Soit deſormes cheſcun tenus a render damages, la ou 
home tecover vers luy de fon intruſion demeſne, ou de 


ſon fait demeſne.] This is a general and a beneficial bzanch, which 
we have partly expounded befoze in our erpoſitions upon the ſecond bzanch of 
this Chapter ; generally this bzanch giveth damages to him that right hath and 
od = againit the Jntrudoz, Abatoz, DiCeiſoz, oz other wzong doer 
And de ſon fair demeſne, ts interpzeted de ſon tort demeſne, of his own 33 E.4. dam-6. 
| Wyong. And therefoze if a coparcener refuſe to make partition in a Writ of 28 £3: ibid.6:. 
partition againff her, the Plaintiff ſhall not recover damages,foz this Writ is 3.53: Þi697- 
_ a Right in his nature, and the hath a right per my & per tout to take 5, £452" 14.6. 
p 6-36-3.10.48, 
If a man makea leaſe foz life, the Le& dieth, an eſfranger intrudes, the ts 
P P Leſſoz 
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4tE.3.13. 

18 E. 3-238 
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2. eſſo2 o2 his heir ſhall have the Writ of Intrufſon againlf the Jntrudo2 hims 
ſelf, —— damages by this Ad, Er fic de Goulibus, | 

And that J may obſerve it here once fo2 all concerning theſe ancient Sta 
tutes both of thoſe that are paſt, and thoſe that ate to come, how neceſſary it is 
not onely to know the Law, bat alſo the rot and reaſon, out of which the Law 
deriveth his life, viz. whether from the Common Law, oz from ſome Ad of 
Parliament, left if he taketh it to ſpzing from the Common Law it may lead 
him into erroz tn like caſes. 


C A Þ, IL 


I enfant deins age ſoit tenus hors de ſon heritage apres 
g la mort ſon =_ colin, ayel, ou beſayel, per que Foo 
vient que il purchaſe briefe, & ſon adverſary veigne en courr, 
& en reſpoignant alleage feoffement, ou auter choſe dit, per 
que Juſtices agardent lenqueſt, Ia ou lenqueſt fuir Jelay 
jcſque al agelenfant, cy paſla ore lenqueſt auxy come il fuir 
de pleine age. 


Firft, it is god to clear this Chapter, which is a very beneficial Law made 
foz avoiding of delay, that great enemy to Juſfice. 


ſticiam non Tuſticium vult Juris amicus, 
uſticium non Tuſticiam vult juris inmicms. 


Foathe very Tert of this Law in two main points hath ben falſified oz 
mtraRken. 

Firſt of ancient time ſome Panuſcripts of this Chapter befoze pzinfing 
came to 1s were apres le mort ſon cofin, aicl, ou beſaiel, omitting theſe wozds, 
ſon pier 3 Which being ſhewed to the Judges in 8 E.;, they were of opinion that 
a UUrit of Mordaunceſter was not within this Law. And Fleta following that 
erroz rehearſing this Chapter ſaith, Apud Gloc' proyiſum fuir, fi heres infra zta- 
tem peta ſcifinam conſanguinei, ai ſul, yel proayl, & excipitur contra cum,&c, onilt- 
ting patris ſut. 

ut in the p2int the fozmer erro2 is amended, and accozdeth with cur latter 


Anvit is not to be thought, that the wiſdome of the Parliament would p:o- 
vide fo2 the ſeifins of them that were ſo farre remote, as in the Writ of Belaicl 
and Coſinagse, and leave unpzovided the ſeifin that was in the nert anceſter of 
all, as of the Father, ec. 

_ therefoze the rule is gad, Satius eft perere fontes, quam ſeRari ri- 
VU1OS, 

The other erroz, and that continueth till in the pzint, was, the wozds of the 
Recozd be, Per que les Juſtices agardenc le age, and in ſtead of le age, it is in the 
pint lenqueſt, Which is oppofitum in ſubjeo, foz in the Writ of Aicl, Be- 
ſaiel, and Coſinage, there could be no enqueſt awarded befoze an iNue joyned, 
neither could any enquelt in thoſe Writs enquire of circumffances (as in 
the ACiſe of Mord',oz Afſiſe) but of the iNue joyned only, and this alſo may well 

be collected by our Books. 
13ut 
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And theſe wo2ds next following, [Ou lenqueſt fuic delay jefque al age lenfant] 18 E.4.23. 8 E.3- 
'are to be referred to the Mordancefter onely, becauſe in that Writ there appea- 23: Dicr 3 & 4 
reth-a Jury the firſt day, asin the Aﬀiſe of Novel diſſcifin ; but ſo it is not th 7? —_— 
the Writ of Aycl,Beſaiet, 2 Coſinage, unlefCe you will take Enqueſt fo2 Trial, 6,1; aG 
and then the ſenſe is, Where Zrial is delayed until the age of the Infant, and 
then it may have reference to all the Writs named in this Chapter. 

Now theſe clouds being removed, we ſhall moze clearly peruſe the Text, 

WBefoze the making of this Aa, albeit the anceſfo2 died ſeiſed of the lands, ſo 
as a Free-hold in Law was calf upon the heir ; if an eſtrander abated, in a Mor- 
danceſter, Ayel, Beſatel, 02 Colinage, the Tenant might have ſhewed, that the 
Demandant was within age, andhave pzayed that the Parol might demurre 
until the age of the heir, as he may doe when the Action is Aunceftrel droicurel, 
that is, when the anceſtoz hath but a right, and no poſſeſſion, that 1s, no Fre- 
hold and Jnheritance at his death, ſo as no Fre-hold and Jnheritance deſcegd 
to the heir, but a bare right ; and ſo note a diverſity betwen an Adion Aun- 
ceſtrel droitutel; and an Acton Aunceſtre! poſleſlary, But at the Common Law, 
if ina Mordancelter, Ayel, Beſaiel, 02 Colinage, the Tenant did plead a feoff; 
ment, 02 a releaſe from a. collateral anceſtoz with Warranty in barre, #c, 
there, left the Infant foz want of intelligence might receive pzejudice: by trial 
thereof during his infancy, the Law in his favour at the firſt gave him the be- 
nefit of his age, which when it was uſed foz delay to his pzejudice, this AR 
was made foz his relief therein, 


T Apres le mort ſon pier, Couſtn, Ayel, ou Befaiel.] 
After the dcath of his Father. By this is neceCarily implied the Aſſiſe of Mor- 
dancer ; and the caſe of the father is here put fo2 an example, foz it ertendeth BraR. fol. 2 53, 
to the caſcs of the mother, bzother, ſiſter, uncle oz aunt, nephew oz nece, af- 254: Brirt0.480. 
ter the dying ſeiſed, of all which perſons a Writ vf Mordancefter doth lie ; foz a = ads 26. 
all the ſaid caſes are in equal miſchief with the caſe ofthe father, andtherefoze ' ks 
are within the ſame remedy. | 

But in a Formedon. in the deſcender bzought by an Infant; if'the feoffment ; x2. age r33. 
of his anceſto2 be pleaded in barre with Warranty and Aſſets, 02 a collateral 33 E. 3- Age 153. 
Warranty without'Aſets, this caſe is not within this Statute foz two cauſes; ® £-3-9- 42 E-3- 
ficſt,foz that is an Action Aunceſtrel droiturel, foz nothing deſcerided but a right, 73 3 ___ - 
and therefoze had not any Fre-hold and Inheritance at the time of his death,” ; & ee Mar. 
and therefoze -out of the letter and, meaning of this Ac. . 2. The Formedon 3 37. 
in the deſcender is in nature of his Writ of Right ,fo2 the iu in tail can have Lib. 2. fol.z. 
noUrit of an higher nature, and therefoze not within this Statute ; foz ſ&@s Þarkballs caſe, 
ingthis Act gave the Infant a trial during his minozity, it gave it him in ſuch 
Actions as he might not be fo2-ctoſed of his right ; but though he were barred 
in any of the fatd, Actions during his minozity, he might at his full age hate re- 
cotirſe to his Writ of an higher nature, ſo as he ſhould not be rentedijefe, oz 
any final Judgement given againft him during his infancy. 

By this it appeareth, that the Writs of Formedon in the Reverter, 92 Re- 2 E-2- Age 145, 
mainder, Dum non. fuit compos- mentis, Dum fuir infra 2ratetm, Sur cui in vica, In *= 3 30, 19. 
calu proviſo, Caſu conſimili, and all Actions of like nature are neither within the Wi. 64a 
miſchief, no2 within the letter oz meaning of this Ac,foz that none of them are Mackhalls caſ 
Actions Aunceſtrel poſſeſſary, as hath been ſaid, ubi lupra. 


T Alledge feoffment ou auter choſe.) q teofrment with wars 39 48. p:5: 

ranty from the ſame anceſto2 is a barre to the Alſiſe, andno barre in the Aſſiſe 43.5® y-20- 

of Mordanceſter ; and therefoze this is to be intended of a feoffment of a collate- ? SEES 4 
ral anceſtoz with warranty, oz a releaſe with warranty from ſuch an ancefſfoz, 8+ 3.3 :.8AfL1 4 
oz ſuch other matter, whereunto the Infant during his mino2ity could not an- 6 E.4-11, 

ſwer, as hath-been ſaid, at the.Common Law ; and the Rule of Glanyile is gad, 435-3 5- 23 E-4, 
Generaliter verum eſt, quod de nullo placito tenetur reſpondere is, qui infra #ratem Clarity li 

ett, per quod paſt exhzredari, nec-iph minori ſuper refo reſpondebit donec ple- cap.15, "p 


P 2 nam 
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BraR. lib. 5, nam habuerit #tatem, And that of BraKon, Quod minor ante tempus agere non 
poteſt maxime in caſu proprietatis, nec etiam conyentre, differetur uſque #tatem, (ed 
non cadit breye. 


q Si paſſa ore lenqueſt come il fuir de plein age.) ws as 


now ſuch pleading, trial and pzoceding ſhall be in theſe four Actions, as if the 
Plaintife were of full age. 


ld. _—_ 


CHP, J2L 


Stablie eſt enſement, que {1 home alien tenement, que 
* Cuſtumer de FE il rient per le® ley Dengleterre, ſon fits ne ſoit pas for:- 
bags. '* barreperle fait ſon pier (de que nul heritage luy diſcend') 
a demander & recoverer per briefe de Mordanceſter de 1a 
ſeiſin ſa mier, tour face le charter ſon pier mention que luy 
& ſes heyres ſont tenus a la garrant. Ecfi pag di- 
ſcend' de part ſon pier, donques ſoit il forcloſe de le value 
del heritage, que luy eſt diſcendus. Ec fi en tiel cas apres 
la mort fon pier, heritage luy ſoit diſcendus per meſme le 
pier, donques avera le tenant vers luy recoverie de la ſcifin 
{a micr, per bricfe de judgement que iflera hors de rolles 
des Juſtices, devant queux le plee fuit pleade, a reſom' ſon 
garrantie ſicome avant ad efſtre fait en auters caſes, ou le 
garrantie vient en court, & dit que riens ne luy eſt diſcend 
de luy per que fait il eſt youche, Eten metme le maner 
eit lifſue le firs recover' per briefe de Colinage, Ayel, & 
Beſaicl. Enſement & en meſme le maner —__ Pheire Ia 
feme apres la mort le picr & la mier barr dation a de 
mander le heritage ſa mier per briefe Dentre, que ſon pier 
" remps {a mier aliena, dont nul fine neſt leyie en court 
e roy, * 


BraR.lib.4. fol. Wekoze the making of this Statute, when the heir demanded inheritance on 

75 A Z. the part of his mother, the Warranty of the Tenant by the curtefie, whoſe 

Sor he © 0. + heir he was, barred him of that inheritance without any Aſets, This Statute 

ohe Ioftiewes: doth p20vide, that it ſhall not be a barre without Aliets. 

ſe&.197,724,726, Uut at the Conimon Law, if the heir had been within age, and his entry 

727. 32 E,z. Gar, congeable, though he had not entred in the life of the anceſtoz, the warranty 

30. bound him not, but that he might enter and avoid the warranty ; but if he were 
d2iven to his Action, the warranty had bound him, and ſo it was in caſe of a 
Fem coyerrt, 

Temps E.1.$7. . 

31 - ibid.o5. q_ Alien tenements. ] This extendeth to alienations made after tht 

7 E.3.53. brat, DSfatute, andnot befoze, foz it is a Rule and Law of Parliament, that Kegns 

lib 4. tol.zz28. Jarly Noya conftitutio futuris formam mponere deber, non preteritis, 


This 
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ſerve to little purpoſe. yn, =_ 


© Tient pet la ley Dengleterre.] zcthe heir demand the heritage ___— 
of the part of his father, and the Warranty on the part of his mother be plea- roy {*&. 
ded, this caſe is not holpen by this Statute, as in the firff part of the Infticutes 724,725. 
it appeareth ; fo2 this Act by this bzanch pzovideth onely foz the caſe of the Te- 
nant by the curteſie, and therefoze ZMenant foz life, o2 Tenant in Dower is not —_— Stature of 
within the caſe 02 claClis of this Ac ; but as concerning the caſe of the Tenant Tons Ape nan 
by the curfeſie, which is the caſe of this Ac, this Dtatute ts taken by equity, as gg, ;; Ag. p.g. 
heretofoze hath been partly touched, and hereafter ſhall appear, 


T Son fits ne ſoit pas forbarre.] This voth not oncly extend to «: 5.3. gar,82. 
the ſon, but to the daughter, and to any other heir immedtiite, as here the er- 
ample is put, oz mediate, as coſin and heir, be they never ſo remote, 


q De quenul heritage luy deſcend.) That is to ſay, from 

whom no lands oz tenements in fe&-ſimple of the yearly value of the inhert- 
tance of the part of the mother doth deſcend to the heir, foz the warranty is no 
barre without ſuch aſſets. 

And by the equity of this Statute the warranty of Tenant in tail is no barre ;, s.,, garranty, 
unleſſe there be aſſets in fe-ſimple deſcended. Statham. z1 E.z. 

Albeit the wozd heritage be general, yet hath it in conſtruction a ſpecial ſig- 28. 38 E-3-23, 
nification, foz the aſſets mult reſpec the eNential quality of the inheritance, LAOS _ 
whereof the heir is fo be barred, and that is, that it be a local, poſſeCary, and mae ws ha 
certain inheritance, as lands, rents, commons, and the like : and therefoze an Dog. & $r.to.76, 
Annuity, that is a perſonal inheritance, and lieth in Action, noz any right of Kelwey $24,124, 
Action of inheritance is no heritage within this Statute, until it be reduced 
into poſſeſſion, Er fic de fimilibus, 


F Per bricke de Mor daunceſter ] And after the Writs of Aicl, «: E.z. gar. $4. 
Beſaiel, and Cofinage are alſo named, , 8 E.z. ibid;$1, 

The intendment of the makers of this Ad is, that the warranty of him that 4* #-3- oh 76, © 
held by the curteſie ſhould not be a barre tothe heir of his wiſe, unleffe he left {53 959% 
aſſets; and the makers of the Statute could not put all the caſes that might 
happen, but did put the ſtrongeſt caſes, and by conffrucion the leſſer ſhall be in- 
cluved, and therefoze in all Actions, as the UWrit of Right, the Formedon in 
the deſcender, the Writ of Entry in the Per, the Writ of Entry ad communem 
legem, and the like,are within this Statute. 

7 Heritage luy deſcend de meſine lepicr.]- 3ca @cigniozy of 158.4 2-66.44, 

homage and fealty deſcend to the heir, this is no aſſets, but if a tenancy doth Br.5. 6 H.4.4- 
eſcheat to the heir, although if were never in the Father, this th.ll be accoun- K*l»cy 104. b, 


ted aſſets, becauſe the ſeigniozy that came from the Father was the means to = I haps 
bzing it to the heir, Er fic de fimilibus, Jie, 


7 Donques avera le tenant vers luy recovery de la ſciſin 


fa mere. ] By this Act the warranty of a Tenant by the curteſie being 

pleaded with alets deſcended is a bar to the heir of the mother - but if aſſets be 

not then deſcended, but aſter it deſcend from the ſame Father, then the Tenant 

thall have recovery of the inheritance of the mother by a Writ of judgement;as Hil.58-2.64. b. 
this Act appointeth : And by the equity of this Ac it is taken, that in a Forme- #* =o = di, 
don in the Deſcender, if the Warranty of Tenant in tail be pleaded, where no 7; 7.0" 


- 6 Ez. 39+ 
allets is then deſcended, but after aſſets doth deſcend to the iNue, there the Te- HC bol.12 a 


nant 


Pl. Cor, 116. 


Lib.8, fol.52. 


Syms Cae. 


$ E.2. gar. $1. 
Hil.g E.2.ubi ſup. 


17 E.z Si. 
27 k.3.89. 


Hil.9 E.2.ubi ſup. 
TT homas de Met- 


tons caſe. 


See the rſt part of 
the Inftitures, 


Cap. gar. ſxpe; 


27 E.3.89. 


Pl, Com, 57. 
Firſt part of the 
Inſtitures, ſeR. 
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nant ſ<:11 have a Scire facias to have the aſſets,and net the land in tail, foz if he 
hould have theland in tail,it was conſidered, that if the iNue altened the aſets, 
his iſſue might recover the land tailed in a Formedon : wherein is to be obſervey 
the great wiſdome of the Sages of the Law in ancient times, eter ſo to reſolve, 
and give judgement, Ut fir finis litium, But in none of the Boks that treat of 
this matter is expzeſſed how the Tenant ſhall demean himlelf in pleading to 


take advantage upon this Statute of the aſſets, Which after deſcended, 


And therefoze if in a Mordanc', &c, the Tenant plead the warranty of the 
Zenant by the curtefie with aſſets (as in ſome of the Backs it 1s ſatd) oz in 
a Formedon the Tenant pleada lineal warranty with aſſets, and the Deman- 
dant take iſſue upon the aſſets, andit 1s found that nothing deſcended, and 
thereupon the Xemandant recover, and after the recovery aſſets deſcend, the 
A.cnant ſhall never have a Scire facias fo take benefit of this Aa, foz he that 
will take benefit of this Ac muſt not begin with an untruth, but niuft plead 
the warranty, and confeſſe the title of the Demandant, and pzay the advantage 
of this Ac, when aſſets ſh.ll deſcend, and upon this Recozd when aſſets de- 
ſcend, he ſhall have a Scire facias ; fo2 our Ad ſaith, Per briefe de judgement que 
ifſera hors de rolles des Juſtices ; And this erpolition agreeth with the wozds 
of this Ac, A relummon ſon garrantie ficome avant ad eftre fait en auters caſes ou 
le garrantee vient en court, & dic, que riens ne luy eſt deſcend' de luy, per quel faitil | 
eſt vouch : Foz there without queſtion after aſſets ſhall deſcend, upon the Re- 
£02d a Scire facias ſh.ll be awarded. 


« Enſement & en meſme le maner ne ſoit le heir 1a 
fem, CC. ] This is the laſt bzanch of this Ac. 


T Barre da&tiona demander le heritage ſa mere,&c.] wy 
the firſt bzanch the Ac p2otideth remedy againft the warranty made by Te- 
nant by the curteſte after the deceaſe of his wife ; this bzanch p2ovideth remedy 
againft the alienation of the husband with warranty during the life of his wife: 
upon theſe wozds ſome habe conceited, that this warranty ſh:1l not bind, albeit 
aſſets doth deſcend from the Father, becauſe aſſets is not menticned in this 
bzanch, as it is in the fozmer. But theſe wozds,cnſement & en meſme le maner, 
doe ſo couple this bzanch by reference tothe fozmer, as if in this caſe aſſets 
doth deſcend, by the warranty and aſſets the heir is barred. 

If the husband make a feoffment in fe of the wives land with warranty, and 
hath iCue by her, and they both die, in a Writ of Entry Sur difſcifin bzought 
againſt the feoffee he vowcheth the heir of the husband, who is alſo the heir of 
the wife, he may upon this Statute devolte the ten' of the warranty, foz 
that the husband left no aſſets, and that he hath an Action as heir to his mother 
to recover the land, andif he ſhould enter into the warranty, he ſhould ſozcloſe 
himſelf of his Action, and therefoze by the rule of the Court he centred not into 


© Briefe Dentre.) That isa Sur cui in vita, but if the lands were en- 
tailed to the wife, and andafter the Statute of Donis condic* de W. 2. the heir 
_—_ a Formedon, the collateral warranty of the husband ſhall barre in that 
ton. 


T Dont nul fine eſt levie en court leRoy.”] This is fo be 
underfſt@d, whereof no fine-is lawfully levied, that 1s by the husband and 
wife, foz then her heir claiming a fe-ſiwple is barred; 45ut a fine leticd by 
the husband alone was a wzong,and af that time a diſcontinuance,and therefoze 
ſuch a fine was not withinthe intention of this a, 


CAP. 


Cap.4- Gloceſter. 
| CAP. IT. 


[ Nſement fi home lefſa fa terra a ferme, ou a troyer 

eſtovers en viver, ou en veſture, que amount a la quart 
part de la veray value de la terre, & celuy que [a terre ti- 
ent iſſint charge la leſleſt giſer freſh, iflint que home ne 
puir trover diſtreſſe per deux ans, ou per trois, a faire le 
ferme render, gu a faire ceo que eſt contenue en leſcript ou 
leas : Eftablie eſt, que apres les deux ans paſſes cir le leſſor 
aftion a demander la terre en demeign' per briefe que il 
avera en le Chancery. Ec fi celuy vers quela terre eſt de- 
mande, yeigne avant judgement, & render les arrerages 
& les damages, & trova ſurety tiel come la court verra 
que ſoit ſuffſant a render en apres [{olonque] ceo que eft 
contenue en leſcript du leas, ci reteign' Ia terre. Er fil de- 
murr” tanque ele ſoit recover per judgement, fot il for- 
cloſe a remnant. W.z. cap.2 1.0 cap.41. 


What the Common Law, oz ſome cuſfome was befoze the making of this 
Statuts, you may reade in Bratton who wzote a little befoze this Dtatute , 
Item poterit interyenire juſtum judicium ab initio, ut in diſtitionibus faciendis, & 
yertitur ex poſt faRto in difeiſinam, ficut in burgagiis, terris, tenementis, & tenuris 
exterioribus, Ut fi Dominus per conſiderationem curiz ſuz pro defeRu ſervitii ce 
perit tenementum tenentis ſut in manum ſuam, ficut fimplex namium, donec de 
redditu fuerit ſatisfatum ; ſed cum talis, cnjus ten fuerir, obculerit de Catisfaciend' 
d redditu & arreraglts, reſtitui ei deber poſſefſio, & fi Dominus hoc recuſayerit, tunc 
erit manifeſta difſeiſina, And afterwards in another place he ſaith ; Item 6 
propter _—_— poſſefſionem dereliquerit, & ita quod Domitws capitalis pro 
defeQu ſervitt tenementum ſuum in manum ſuam ceperit & retinuerit, yel alia ex- 
colend' dederit, &c, ſatis moritur tenens ſeifitus, 

And J reade amongſt ancient Recozds, that a ceflayic was bzought in the 
reign of King John, but this Ac is the firſt Statnte that was made by au- 
thozity of Parliament concerning the ceſſavic ; After this came the Statutes 
of Weſtm.2, and 10 E.2, De Gamletro : And note that the UUrit framed upon 
this Act doth recite this Statute. 


q Lefla {a rerre A ferme.) Leſſa, demiſe, nota dimittere is a god 
wozd of a feoffment, and therefoze if a man let oz demiſe lands to a man and 
his heirs, and make livery of ſeiſin, this is a god feoffment, and ſo is this wozd 
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BraR. lib. 4. 
ol.205_ b, 


Fol. 262, 


Int' Record $7, 
Regis Johannis. 


W.2,c.21. & 4t. 
10 E.z, Stat, de 
Gamlerto, Vet. 
Mag. Cha.fo.z 42. 
Palch. 17 E. 3. co 
ram Rege. Rot. 
139. London. 
Firlt part of the 
Inſtitures, (eR. r. 


here to be intended, fo2 a ceſſayic lieth not againſt Tenant in tail, o2 Tenant 45E.3-27. 33H.6. 


foz life, unleſe the remainder be limited over to another in fee, ſo as he is Ze- 
nant to the Lozd, as Tenant by the curteſie is. 


T Eſftovers en viver'ou veſture.] That is to ſay, Eftovers in vi- 


ctu & yeſtitu, Df this ſufficient hath been ſaid in the erpoſition upon the ſeventh 
Thapter of Magna Chara, 


T A 


$3-13E.2,Cefla- 
vit51, F.N.B. 
209. 2. 

See Mich. 9 E.t. 
in Banc,Ror.39. 
Kanc,Hil.r3E.1. 
in Banco Rot.7, 
Paſch, 16 E.t. 
Rot. 5. 
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T Ala quart part de la.verie value. yide fo; fe ferm the er, 
poſition upon the twenty ſeventh Chapter of Magna Charta, And ſuch rent oz 
other p2ofit, as was anſwered fo the owner of the land, was accounted the very 
value. 


T. Celuy que la terre tient.) wo as there muſt be atenure betwe@n 

the feoffo2 and the feoffe& in fe-ſimple, foz a ceſſavic lieth not upon a reſerva- 

tion without ſuch a tennre, and ſo'was it adjudgedin 11 E.2. 
11 E.2, cefſav.go. At the making of this Ac all eſtates of inheritance were in fe-fimple, and 
21 E.3-23-45E-3- therefeze the dono2 upon an effate in tail (created by a Otatute made after this 
15-37.2111-6.59. Act) ſhall not have a ceſſayic againſt the done in tail, noz againſt Tenant fu; 
rpgbd life , neither fo2 the ceſſer of the meſne a ceſſayic lieth, ſap he holdeth not the 
11 H.4.3-27 H.8, land as this Ac ſpeaketh,which ought to be overt, and ſufficient to the diffreſſe 
28. Kel.r04,105. of the L 03d, Which is a gad plea in a ceſſavic, 
Paſch. 16 E-z.in Qndin this Writ the tenure betwen the Demandant and the Tenant is 
Ban.Rot.s. Non trayerſable,becauſe this Writ is grounded upon the tenure by fozce of this Ac; 
R_ £xcov7e but in this Writ the ſeiſin is not traverſable, becauſe it is not grounded u 
diſtrifiones. the ſeifin, neither is the quantity of the ſervices traverſable, but to be taken 
Regiſt, 237. by p2oteffation ; fo whether he hold by moze o2 lefe, the ceflavic lieth , but in 
F.N.B.z10.2. an Atowzy the ſeiſin is traverſable, foz that is grounded as well upon the ſet- 
yd 39- nnp-ae, ſin, as the tenure ; Alſo in the ccfſayic the land'is to be recovered, and not the 
- -- +-v:onfoni * ſervices, and it is in his nature a Writ of Right, and the Jury ſhall meaſure 
30E.3.22.43E.3. In theix'conſtiences the quantity of the ſervice. | 
15. 8H.6.17, Neither is hors dc {on fee a gad plea ina ceſſayic, becauſe (as hath ben ſaid) 
33 H.6.8, the tennre is traverſable, 


C La leſſeſt giſer freſh.) The Tenant of thc land is called Tenant 
per availe, becauſe it 1s pzeſumed, that he hath availe and p2ofit by the land, and 
therefoze the Law never expeced that he would let the land lie freſh,that in his 
p2oper ſenſe is as much as unmanured, 02 unoccupied, 

It is ſaid in Law to lie freſh, not onely when there is no cattle,oz other thing 

diſtrainable upon the land of the value of the rent, oz «ther p2ofit behinde ; but 

 AlCo, though there be a ſufficient diftreſſe to be taken, yet by contruction upon 

Temps E.1, ceſſs- this At, if the land be ſo immured oz incloſed about, as the L 02d cannot come 

vit 58.10E.4.1,:. to take and carry away the diſtreſſe to the pound, it is ſaid to lie ſreſh, that is, 

—_ —_ without pzofit as to the Lo2d, fo2 though it be ſufficient, vet it is not ſufficient 

ibid.7. F.N.B, £0 his diſtrelſe, ſo as the land mult lie open and ſufficient to the diftreſſe of the 

208, 209. L02d; oz elſe it is ſaid in Law folie freſh within this Statute, which conftru- 
ion is wozthy of obſervation. 


_— _ T Per deux ans.) per biennium ; ©0 as by theſe wozds is implied, 
- 1p that it lieth onely foz annual ſervices, and not foz homage, fealty, oz the like- 
17. 14 H.4. 44, Andupon theſe wozds, Ricn arere,&c, is a god plea in this Action. 
338.6. 44.6.7, This Ac ſaith, if the Tenant let the land lie freſh, yet if aftranger w2ong- 
7. 8H 7.2, fully occupy the ground by putting in his cattle and feeding of it, o2 otherwiſe 
3:.3-22-14E-3+ by manurance of the ground, this is ſufficient to the viſtreſſe of the Lozd with- 
39 R.z, ſurety 27, 811 this Act, fo2 the Lozd may diftrain them, which is the endof this Aa ; other- 

. Wiſe it ts inthis caſe if cattle eſcape, and the owner freſhly follow to take 
35 H.6.ceſlavit 7, them. 
F.N. B. 209, 

T Ou a faire choſe que eſt contenue en leſcript.] wy 


theſe wozds the ceſſayic did lie foz non-patment of a fe& ferm contained in 
the ded, 


T Eyrt le leflor ation a demaunder terre en demeign'.? 
Five doubts were conceived upon this Act ; 
1, TWhe- 
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x. Whether the heirs of the Lozd might have a ceſſayic, becauſe the wozds Regi8.zz7. 
be Eyr le leflor, | | 
2+ Upon the ſame wozds whether the granfe of the Seigniozy with at- 
toznment, oz Tenant by the curtefie, Tenant in dower, 4c. might have a 
Ceſſavit, | | 
3+ Whether againſt the alien of the Tenant of his difſeiſoz, 4c; a Ce. 
ſavic did lie upon this Act, becauſe the letter of this Law ertended but to the 
feoffee. 
4+ Whether the Ceſſavic ſhould be againff the heirs of the ſeoffee. _ 45 Ei3-157 
5- Whether it extended to Rents and Services created without Deed, foz 
as much as this Ae ſpeaketh of ſuch onely as were reſerved by Deed. 
Theſe doubts were conceived upon that notable rule delivered in our Boks 
in the caſe of Ceffayit, Ou recoyerie eft done en eſpecial caſe pereſtacur, il coyeir que 
home aver touts yotes accord al ſtatut, 
As to the firſf Britton ſaith, Fee fermes ſont terres tenus en fee a reſponder pur 
eux per an le yerie yalue, ou pluis, ou meyns, de 1 rent fi les feoffees ceflſent a 
reſpondre per deux ans enſemble per tant accreſt ation as feoffors & lour heires a 
demaunder les tenements en demeane, But notwithCtanding, this point anv 
the reſidue of the doubts are bztefly and excellently remedied by the Statute of W.:, cap. 21. 
W, 2. made ſeven years after this A, as we ſhall ſhew when we ſhall come 
to it. 


T Demaunder {a terre in demeign':] yipon theſe wozds it is 
concluded that a c<fMayic doth not lie of a meſnalty conſiſting of rents and ſervi- :;t.z. gard 33. 


ces, but this Writ lieth againff the Tenant per ayaile, 21E.3.44.27H.8. 
It is holden that a ceſſavic doth lie of art advowſon, and yet it is not in de- **:* 94.3: 
meſne, and overt, and ſufficient to his diſtreſſs cannot be pleaded, 12R.2, ceſlay.46, 


. X SH.7.37.43 E.z- 
| © Per briefe que il avera en la Chauncery.) Hyereupon alſo £353 
great queſtion grew fo the fozm of the Writ, but in the enda Writ was cons g.... © 
ceived upon this Ac, as if appeareth in the Regiſter, and F, N, B, I 7A 


T Avant judgement, & tender les arrerages & dama- 
45 E.$.27,29. 31 


BS, & Cc. ] After verdictand befoze judgement, the Tenant may tender the ©:3-23- 33 5.6. 
arrerages, tc. Ye ought to tender the arrerages in pzoper perſon, though he be we 358.135, 
ALo2dof Parliament, fo2 the wozds of this Act be, Celuy vers que le terre eſt de- , 5 H ——_ 
mande vient, &c, and he ought to finde ſurety. OY 

Jn a ceſſavic after the enquelt joyned, the Tenant made defaylt, and at fhe Tr. 9 E.z. fol 65 
return of the petic cape, the Tenant appeared, and offered to a the arrera- in libro meo in 
ges with damages, and to finde ſuch ſurety as the Conrt would award, which ceſſavir, 
ww aagprerduomany _ m_ pores and found ſurety,that is, thz& 
pledges, whic nd their lands to the diſtreſſe of the Lo2d in the >, 
as = Tenant his _ _ | a rags 

e ought to tender all the arrerages, fo2 ſo are the indefinite wo2ds E.3.33. 7 E.2. 
ken as well befoze as after the two years, and —__ to be lions be ” ; 8. try 
Court, but if the Demandant doe not alledge how much is-behinde over and 23-3 **: 6 E-2 
above the two years,tc. and that be found by the Jury that finds the illue, the 
Lenant need not tender moze then foz the two years, becauſe it appear not of 
Reco2d, 02 by neceſſary conſequence as ſuch arrerages as incurre hanging the 17 E.3.57. 
Writ ; and foz any arrerages incurred befoze this tender, the Lo2d ſhall not 
avow, becauſe the Tenant ought tohave paid all. | 
The Court may aſſeſſe the damages by their diſcretion. 12 E.z. ceſlay.10, 

Where this Ac ſaith,that he ſhall tender the arrerages,it ts to be undert@d 23 5-3: ubi cuprs. 
of ſuch things as may be yeelded, as rent, xc. but of ſuit,divine ſervice, and ſuch 4 + 34 
like which cannot be yelded, damages ſhall be paid fo2 the ſame. 40E.3-40.31E-3. 

If two Joyntenants be impleaded in a ceſſayic, and the one make default, xc. =— SY py 
the other cannot tender the arrerages but foz the moity, fo2 the other joyntenant fo. 5o& 51,in lib, 

N q bath mce in cefſawir. 
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hath power to alien and loſe his moity, the wo2ds of the Statute be, Celuy yers 
que la terre eſt demaund, and the land is demanded againſt both. | 

But if A. and. be ſciſed to them, and the heirs of A, and B. make default, 
A. may tender foz the whole in reſpect of his remainder. 
: In a cefſavir, the Jury in Anno6 E.2. found the ceſſer, and that the rent was 
gw tir. ceſla=  4,chind by 30. years, part of which time was befoze the Statute whereupon 
_ the Writ was grounded, and yet the Demandant ſhall recover all the arrera- 
ces, as is well warranted by the Statute. | 
If the Demandant in the ceſſavic be ont-lawed in a perſonal Acton, this 
ontlawzy may be pleaded in barre of the Action, becauſe the arrerages are due 
to the King. 


« Et trovera ſuertie come le Courr verra ſufficient, &c.] 
This ſurety is referred to the diſcretion of the Court, foz herein upon theſe 
wo2ds there is a rule conceived, Suretic eft al Court d'ordeiner, & al Tenant 
daſſent & affirme, And therefoze being referred to diſcretion, in divers caſes 


25 E. 3-42. ſeveral ſureties have ben o2dained upon due confideration had in reſpect of the 
ſtate of every particular caſe, : 
5o E.3-23- Sometime in reſpec of the quality of the Demandant, as if he be a body po- 


19 E.4-5.17 E-3- litick oz co2pozate, Eccleſiaſfical o2 Lempozal foz fear of a Mortmain, there: 
- + th foze their collateral ſurety is to be found, xc. Vide 1 5 Martini, Anno 4 E.3, 
Vans 133, Coram Juſtic' Itin* apud Dunſtable, ſurety was granted to the Pzioz of D, De- 


mandant in a ceflavic, that he ſhould diffrain foz the rent in other lands. 


410E4.5; * Sometime in reſpec of the quality cf the Tenant in reſpec he is a body po- 
Temps E.1. ceſſa= tick 02 cozpozate, o2 a feme covert, o2 an infant, | 
vit $5256. » Sometime in reſpec of the Tenancy it.ſelf, as if it be a houſe, xc. left the 


<5 rrpdege Tenant ſhould waſte it, and ſo make it not ſufficient to pay the rent. 


19 E.2. ibid.21. Though the Statute referreth the ſurety to the diſcretion of the Court, yet 
4E.3.42.13E.3, will it be god to follow pzecedents of fozmer times, foz diſcretio cſt diſcernere 
ceſlavit 29-21E.3, per legem quod fic juſtum, ; 


likes, oc.& Sud. © < qlbeit it is fo2 the benefit of the Demindant to have ſurety, yet he canndt 
b4r E.3.29, Waiveit, becauſe'it is made parcel of the judgement. 


19 E.4.5- * But what if the ſurety be a judgement of the Court, that if he cefſe again 
C50 E.3.23. by one oz two years, que la terre incurgera la remnant, that is, that he ſhall have 
> Foy judgement to hold the land,ec. foz ever,wherein the Tenant thall never tender 
19 R.z, Scire Any Mmo2e, and his remedy, that after ſuch ceſſer again, he ſhall have a Scire f:- 
fac' 334. cias Upon the Recozd, and if the Tenant be warned and make default, xc. the 


- Demandant ſhall have judgement againff him foz ever. 

', IftheTenant after a judgement given againſt him in a ceſſavit; that if he 
ceaſe again,Que la terre incurgera le remnant, in that caſe if the Tenant alien, the 
alienc ſhall not be bound by the ſaid ſurety oz judgement, becauſe it bound him 
that was Tenant in the ceſſayit onely, and npon a new cefſer a new ceſlayic 

"muff be bzought. But if the ſurety oz judgement be, that if he 02 his aſſigns doe 
ceaſe again, 4c. Then the aſigne is bound thereby, and upon a Scire facias the 
matter ſhall come in queſtion. . 


T Soit forcloſe a remnant.) That is, thall be fozcloſed oz barred 
6 hays ; fo2 ever, fo2 this wait is a wait of Right in his nature ; by this A if the Lo2d 
4 Ez. droit 411 recover by default, judgement final by theſe wozds, = forcloſe del remnant] 
thall be given, and ſhall be a barre in a wzit of Right ; otherwiſe it is of a 

Judgement by verdic. 


De moze of the wzit of Ceſſayit in our erpoſition upon the Statute of W. 2. 
cap.zT, 


CAP. 


Cap.s. Glocefter. 


CAP. FV. 


Nſement eft purview, que home eit deſormes briefe 
FE de Waſt en le Chancery vers home que tient per le ley 
Dengleterre, ou en auter maner a terme de vie, ou des ans, 
ou feme que tient en dower. Et celuy T ſerra attaint de 
Waſte, perde le choſe que il aver Waſte : Er ouſter ceo 
face gree del treble de ceo que le Waſte ſerra taxe. Et en 
Waſte fait en gard', ſoit fait ſolonque ceo que contenue eſt 
en le graund Charter cap.4. Er per la ou il eſt contenue en 
la grand Charter, que celuy que avera fait Waſte en garde, 
perdr' le garde: Accorde eft, que il rendra al heire les da- 
mages del Waſte, fi iſſint ſoit que la garde perdue ne ſufhſt 
mie a le value des damages, avant lage del heire de meſme le 
garde. W.1.cap.21. Articuli ſuper chartas cap.1 8, 


At the Common Law Waffe was puniſhable in thze& perſons, viz, Tenanf 
in Dower, Tenant by the Curtefie, and the Guardian, but not againff Te- x2H.4.3. 21 1.6. 
nant fo2 life, o2 Tenant fo2 years ; and the reaſon cf the diverſity was, foz that 28. Do&t. & Sud, 
the Law created their eſtates and intereſts,and therefoze the Law gave again —_—_—_ 
them remedy; but Tenant foz life, and foz years came in by demiſe and leaſe -;% nokds 
of the owner of the land, xc. and therefoze*he might in his demiſe pzovide 1ogirures, ſe&.67. 
againft the doing of Waſte by his Leſſee, and if he didnot, it was his negli- 
gence and default. 
There is alſo an Action of Waſte by cuſtome, as in London, &c. 7 my - __ 
Now the remedy at the Common Law was in two degres : Firft, if he that 3*: 3! — Ss 
had the inheritance did fear (foz example) that Tenant in Dower would doe 1,88 Stud: 1.2. 
Waſte, he that had the inheritance might befoze any Waſte done have a pzohi- c.:.F.N.B. 5 5.c. 
_ directed to the Sheriff, that he ſhall not permit her to doe Waſte, in W-:.cap.14. 
this fozm ; 
Rex Vicecom' Salutem, Pracipimus tibi quod non permirtas quod talis mulier fa- 
clat yaſtum, vel yenditionem, yel exilium de terris, hominibus, redditibus,domibus, bo- 
ſcis, yel gardinis, quz tenet in dotem de hzredicate talis in cali villa, ad exhzreda- 
tonem Iphus talis ne amplius, &c, 
And Bractons advice hereupon is as followeth : 
Er hoc faciat tempeſtive, ne per negligentiam damnum incurrat, quia melius eſtin p,  ,, 
tempore occurrere, quam poſt cauſam yulneratam remedium quzrere, __ 
And the Sheriff having the Warrant of this wit may, as in caſe of a1, c: .. 
_= of Eſtrepement, take poſſe Comicatus, and withſtand the doing of any Foljambes cole, 
e, 
And this was the remedy that the Law appointed befoze the waſffe done by 
the Tenant in Dower, Tenant by the Curteſie, oz the Gardian, to pzevent 
the ſame, and this was an ercellent Law, foz Przſtat cautela quain medela, Regula 
and p2eventing Juſffice excelleth puniſhing Juſtice. And this remedy may yi w 2. c.14, 
be uſed at this day, Now after waſte done there lay an Acion of waſte at 
the Common Law, in this fozm: Rex Vicecom*, Salutem, Si tals fecerit te 
ſecurum de clamore ſuo proſequendo , tunc pone per vad', & falyos plegies 


Nq 2 tatem 


zZ&O 


ibid.140, 8 R.:. 
tit. Attachment 
ſur prohib. 15. 
Brac 1,4.f0.285, 
Vide W.2. ca.14. 


* Foreſtarius in 
ancient Authors, 
is taken tor cuſtos 
boſcorum,a Wood- 
ward, 


(loceſter. 


Cap.. 


talem mulierem, &c, quod fir coram Juſticiarus noſtris, &c, oſtenſura quare fecir 
vaſtum, yenditionem, & exilium de terris, hominibus, redditibus, boſcis, vel gardinis, 
quz tenet in dotem de hzredirate talis, in tali villa, contra prohibitionem noſtram, 
& habeas ibi nomina plegiorum,, & hoc breye, teſte, 8c, 

Where in this Writ it is ſaid Contra prohibitionem noſtram, the Plaintiff 
4 H.3.Waſte 129, ſhould have well maintained his Writ,albeit no Writ of p2ohibition of Wafte 
had been ſued out befoze, fo2 that the Common Law was a p2ohibition of it 
ſelf, and ſo ſaith Bra&on ſpeaking of the Waſte dane by a Guardian, Domi- 
nus yaſtum emendabit fic,quod damna reftiuet,fiye yaftum fecerit ante prohibitionem, 


five poſt, 


35y this Writ of Waſte the Plaintiff, if the Waſte were done in wods, 
BraR.fo.3152316, Fr mulier inde per inquifitionem convincatur, talis erit ei pena infligenda, & in tan- _ 
rum crit coarRtanda, quod de cztero nihil capiat in boſco illo, nifi (per viſum * fore. 
ſtariorum hzredis) rationabile eftoyerjum ſuum, & talis ſervitus imponetur ei ad 
onam, & de foreſtario apponendo fiat tale breye (Which there you may reade at 
rge) Si cuſtos de yaſto conyincatur, amitrit cuſtodiam, & reftituer damna, & det 
Donino Regi miſericordiam, quod non eſt in muliere, {i de dote ſua fecerit yaſtum, 
quia dotem ſuam non amittit, ſed cultos yel curator e1 adjungatur, qui impediat ne 
faciat, & damna deber refundere, 
Do as the Tenant in Dower (and likewiſe the Zenant by the curfeſie) had 
two puniſhments, viz. toy&eld damages to the value of the Waſte, and a Ke- 
per-o2 Curate to be appointed to them, who ſhould withſkand any Uraſte to be 


afterwards done by them. 
And the Gvardian had th2& puniſhments : 


1+ Ye ſhould loſe the cuſtody, 


1oH.z3.Waſt 133. 2, Ye ſhouldyeld damages to the value of the Waſfe : and 3. Ve ſhould be 
20 H.z.ibid. 139. fined to the King, fo2 that contrary to the truſt in him repoſed by reaſon of his, 
34E.3. Waſt 146 Guardianſhip he did Waſte to the diſheriſon of the heir, and this did hold as 
well in caſe of a Guardian in droic, as a Guardian tn fair, 

And the reaſon wherefoze at the Common Law the Action of Waſte did lie 
againft the Tenant in Dower, oz Tenant by the Curteſie, albeit they had aſ/ 
ſigned over their eftates,was, becauſe no Action of Waſte by the Common Law 
DoR.& Stud.l.z. lay againft the aſſignee foz Waſte done after the aſſignment, therefoze the 
&1.F.N.B.56. qdion of neceſſity did foz ſuch Waſte (after the alignment) lie againlT the 
Tenant by the Curteſie, o2 Tenant in Dower, which Law continueth to 


Temps E.x, Waſt 
132. 30 E.3-16. 
38 E.3.23.40E «3. 
33.11 H.4.18, 


Firſt part of the 
Inſtir. ſe&.67. 
F. N, B. 56.b. 


this day, 


3ut ifthe heir granted away the reverſion and the Tenant attourned, the 
Action failed at the Common Law, as hereafter ſhall be chewed moze at large. 
Pereby it appeareth how neceſſary it is foz the undertanding of this Act, to 
know what the Common Law was, and the reaſon thereof, befoze the making 
BraR. ubi ſupra, of onr Dtatutes, whereof you ſhall reade moze largely in Bratton both concer- 
ning the points aboveſaid, and other matters concerning Waſte, wozthy of 


your reading and obſervation. 


1But at the Common Law if the Guardian in droit had aſſigned over his 
eſtate and intereſt, the heir ſhould have had an Action of Waſte foz Waſfte 
done after the aſſignment againlft the aſſignee, fo2 he was Guardian tn fair, and 
ſo within the rule of the Common Law, 


T Home cyt deſormes, GC. ] Yere the perſons are not named 
who ſhall have the Action of Waſte, but that is left fo the Common Law to 
judge thereupon, of which matter you ſhall reade plentifully in our Boaks,and 
it were to long to be here inſerted, neither doth it tend to the erpoſitton of this 
Act being left to the Common Law. 


T Briefe de Waſte.) Breve de vaſto, Df this Wozd yaſtum you may 
reade in the firfſf part of the Inſticutes, ſe&,67, onely this may be added, that nel- 


ther this Act, noz the Statute of Marlebridge doth create new kind of Wn 
U 


Cap.5. Gloceſter. 
but doe give new remedies fa2 old waſtes , and what is Waſte, and what not, 
mult be determined by the Common Law. 


T7 Home que tient per la ley D'angleterre.] yere Tenant by 
the curteſie is named fo2 two cauſes : x. Foz that albeit the common opinion 
was, that an Action of Waſte did lie againf him, yet ſome doubted of the ſame, 
in reſpec of this wozd tener in the Writ, fo2 that the Tenant by the curteſte 
did not hold of the heir, but of the Lozd Paramount, and after this Ac the 
Writ of Waſte grounded thereupon doth recite this Dtatute. 

2+ Fo2 that greater penalties were inflicted by this Ac, then were at the 
Common Law. 


«q Ou en auter maner a terme de vie.) Jt a leaſe be made 
uam diu ſola fuer”, 02. quam diu ſe bene geflerit, 02 _ promotus fuerit,&e, 
in all theſe and like caſes they are in judgement of Law leaſes foz life within 
this Ad. 
Upon theſe wo2ds there be many concluſions wozthy of obſervation. 
Firft,albeit the aſſignee of the Tenant by the curteſic,oz Tenant in Dower, 
is within the letter of this Law, foz he holdeth in ſome manner foz life, pet no 
Action of Waſte ſhall be bzought by the heir againft the aſigne, but onely 
againſt the Tenant by the curteſte, o2 Tenant in Power ; fo2 in conftrucion 
of Statutes,the reaſon of the Common Law giveth great light,and the Judges, 
as much as map be, follow the rule thereof. 

But if the heir granteth away the reverſion, and the aſſignee attozn, there 
the grantee by this Statute ſhall have an Acton of Waſte againft the aſſignee, 
and the Plaintiff muſt declare upon this ®tatute : fo2 (as hath ben ſaid) in 
that caſe there lay no Action of Waſte at the Tommon Law, ſo as in this point 
our Act is introducozy of anew Law, 

2+ If the heir had granted his reverfion erpectant upon an eſtate in Dower 
v2 by the curtefie, the grantee ſhould not have had an Acton of Waſte againſt 
Tenant in Dower o2 by the Curteſie at the Common Law, foz that the pzivity 
was deſtroyed, therefoze the grantee in an Action upon this Statute both re- 
cite the Statute. 

3+ A leſſee fo2 his own life, 02 fo2 another mans life, is within the wozds 
and meaning of this Law, and in this point this Ac introduceth that which 
was not at the Common Law. 

4. If aleaſe foz life be made to A. the remainder fo2 life toB. he in the re- 
verſion ſhall have no Anion of waſte againſt the firſt lee, fo2 then the cſtate 
of him in the remainder ſhould be deffroyed, and ſuch conffkrucion muſt be made 
to pzeſerve the eſtate of an eſtranger,in whom there is no fault o2 default. 1But 
if he in the remainder foz life dieth, then the waſte is puniſhable as well bec- 
foze, as after his death. 

5+ * If aleaſe be made to A. fo2 his life, the remainder to A. foz the life of 
B. if A. doth waſte, an Action of waſte doth lie againft him, foz the wzong doer 
hath both the ſtates in him ; andof that opinion was Sir ]ames Dier Chief Ju- 
ſtice of the Common Pleas, Paſch.18 Eliz, 

6. If aleaſe fo2 life be made, the remainder fo2 years, an Action of waſte 
ſhall lie againlft the leſſ&, foz the recovery therein ſhall not dcftrop the term 
fo2'years. | 

7+ Fem' leſſee fo2 life taketh husband, the husband doth waſte, the wife di- 
eth, the husband ſhall not be puniſhed by this Law, fo2 the wozds of this An 
be, Home que tient, &c, pur vic, and the husband held not fo2 life, foz he was 
ſeiſed but in the right of his wife; and the eſtate was tn his wife. 

8, An occupant is within this Law, foz the wozds of this Act (as hath been 
ſaid) are Home que tient, Which are moze liberal wozds then if the Dtatute had 
ſpoken of a leaſe oz demiſe, and certain it is that the occupant holveth fo? life, 
ſo it is of the Lozd that entreth on his villain Tenant fo2 life. 

9. De 


zot 


293 H.6.t. 
21 H.6.39. 


37 H.6.26. 


Temps E.xi, Waſt 
122,4E.3.25, 
18E.3.3.30E.34 
16, 38E.3.23; 
it H.4.18. 
F.N.B.$6.f. 


Regiſt.72, lib, z; 

fol. 23.b, Walkers 
Cale. li, rr.fo, $4. 
Bowles caſe. 


Regiſt 72.11 H.4, 
3. 5 H.7.17. 
Lib.1s, fol. $3, 
Bowles cate. 


Matlb cap.z3. 


33 E.3.Waſt 144. 
It E,z.oraunt 1}, 
11E,3.receiti4s. 
4E.3-18.50E.3-3. 
10E.4.9.l. 5E.4. 
89. Reyiſt, 

F, N. B. 59. 

Lib. 5.fol.76. b. 


Pagets cale. 

8 E.3.26, 
"17E.3.68.39E.2. 
25,6 E.3.19. 
4E.3.18 3E.3.18, 


F.,N,B.59. h. 


46 E. 32. 46. tir. 
Waſte Seatham. 
Lib. xo, fol. 1 r- 
Southcots cale, 


43 E.3.19. 1.6. 

fol 3. Le D. de 
Worcelters cale. 
Lib. 10. fol.98, 


zO2 Gloceſter. Cap.s. 


*Hil.z6E.z-in 9, Ye that hathan eſtate * fo2 life by conveyance at the Common Law, oz 
Banco Ro:.63. by {imitation of uſe, is a Tenant within this Statute, 
_ - Ic. A leaſe fo2 life is made, the remainder over in tail o2 in fe, he in the 
——_ remainder ſhall by this Ac have an Action of waſte ; foz the wozds of the Sta- 
Temps E.z. Waſt tute are general. Re = 
126. 39 E.3-16. 11+ Albeit Tenant in fail apres poſſibility of iNue ertin doth hold but foz 
45E.3.25- Li.rr. life, and ſo within the letter of this Law, yet 1s he out of the meaning thereof 
fol. 83. Ewens caſe jq reſpect of the inheritance which was once in him, in reſpect whereof his 
271.6. Aide  ifate is by Law diſpunitſhable of waſte, but his aſſignee ſhall be puniſhed foz 
Statham, 
29 E.3.1.b. Dot, Wale by this Statute, | 
& Stud, 1i.2.ca.z, 12+ It ts fo be obſerved that ſuch remedy as the heir had againft the Te- 
nant in Dower, and Tenant by the Curteſie, &c. by the Common Law, ſuch 
Marlb.c.23.1.1z. remedy had the leſſo2 and his heirs againſt the Farmozs foz2 life oz years by 
--" hy b. Bowles the Statute of Marlebridge, Which remaineth to this day, 
Calc, 
_— _ « Ou des ans. ] 9x befoze the Statute of Marlebridge cap. 23, 
= Den & Sr, Tenant by Statute Perchant, oz Staple, 02 Elegic, are not within this 
fol66. b. E.N.B. Att fo2 albeit they have but a Chattel, yet are they not Tenant fo2 years. 
58.h. 11.6. fol.z7.. Although the wozds of the Ac be Tenant foz years in the plaral number, 
Firſt part of the yet Tenant foz a year, o2 half a year, 4c. is within this Ac. 
Inſtiures, ſe.67, CErecutozs 02 Adminiftratozs of a Term foz years, though they hold in au- 
38E.3.17-10E.4, ter droit, ſhall be puniſhed foz waſte done in their time, but not in the time of 
1-23H.8. WaſtBr. the Teſtatoz, 02 Inteſfate. 
3E.2, Waſt 3. Two @Erecutozs be of a Ward, the one doth waſte, the Action lieth againſt 
him onely. S& moze hereof hereafter, and note the diverſity. - 
30 Ec3-16. Tenant foz ycars grants his eſtate upon condition, the leſſe doth waſte, the 
grantee enters fo2 the condition bzoken, the Action of waſte is to be bzonght 
againft the grantee, and ſo it is in caſe of leſſee fo2 life, 
$ E. 3.26. Tenant by the curteſle, oz other Tenant fo2 life maketh a lcaſe fo2 years, he 
in the reverſion confirmeth it, Tenant by the curteſie dieth,an Aion of waſte 
licth againft the leſſee. 
10E-3.32.44E.3 Tenant fo2 years ofa moity, third, 82 fourth part pro indiviſo holdeth a term 
34-45 E-3-35- fo2 years, he is within this Ac ; and ſo it is of a Tenant by the curtcſie, oz 
4 —_ other Tenant foz life of a moify, #c. In like manner if two be Plaintiffs, and 
21 H.7.40, one of them is ſummoned, and ſevered, a moity ſhall be recovered. 
| Tenant foz years o2 fo2 life aſſigns over his leaſe foz years, 02 eſtate fo: 
Lib.s. fol.i2. life, excepting the timber tres, and after waſte is done in felling down the 
Foljambs calc. trees, the Action of waſte is maintainable againft the aſſignee; fo2 as to the 
leſſo2 they are not ſevered from the land, 
Lib. 5. fol.78. Tenant foz years o2 fo2 life aligns over his eſtate, and notwithſtanding 
Booths caſe, takes the pzofits, an Action of waſte lieth againft the firſt lee, and ſo it is of 
mean aſſignes, the Action licth againff him that taketh the pzofits, but this is 
by the Statute of x x H.6, cap. 5. foz in that caſe the pernoz of the p:ofits did not 
hold the land. | 
23 E.3 p.6.6E.3 W@Two Joyntenants foz years, 02 fo2 life, one of them doth waſte, this is the 
54. 34 E.3-1- waſte of them both, as to the place waſted, and yet the wozds of the Ac are, 
ED Ed (home que tient) but treble damages ſhall be recovered againſt him that did the 
waſte onely. ; 
40 E.3-3341E.3 Tenant fo2 years o2 foz life doth waſte, and after aſſigneth over his cffate, 
27.43 E-3-15- nowthe wozds be (home que tient) &c, he that holveth fo2 life o2 foz years, and 
. ——_ after the aſſignment he holdeth not the land, yet ſhall the Acjon of waſte be 
Waſle Ig * * bought againff him in the cener, becauſe in the eye of the Law he is Tenant 
as to the Action of waſte, and againſt him that was the w2ong doer did the 
Action accrew, which he cannot avoid by his aſſignment, and againſt him 
ſhall the treble damages be recovered and the place wiſfed, znd ſo it is of the 
mean alſignes ; a jult interpzetation that he that did the wzong ſhould anſwer 


4 4 tht the ſame, and this is the cauſe that general nontenure is no plea in an Agion 
0 
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of waſte, buf ſpecial non-tenure may be pleaded, as the granting over of his 
effate, befoze which grant no waſte was done. 


T Ou feme que tienten dower.] This is to be underſtod of .,, _ .._ 
all the five kinds of Dowers whereof Lictlecon ſpeaketh, viz, Dower at the Le Ae — 
Common Law, Dower by the Cuſfome, Dower ad oftium Ecclcfiz, Power ex Rot, 21. Nor® 
aſſenſu patris, and Dower de 1a pluis beale, and againft all theſe the Action of 
wafte did lie at the Common Law, 


CT Ec celuy que ſerra attaint de Waſte.] ag it hath 
_ ſaid, if one Joyntenant doe the waſte, both ſhall be attainted of the 
e, &C- 

In an Action of waſte bzought againſt Tenant by the curtcſie, Tenant foz 
life, Tenant foz years, oz Tenant in dower, which befoze hath been named in 
this Act, the entry of the plea of the Tenant 1s quod przdi&?* (talis) non fecit ya- 
ſtum, and yet all theſe by conſtrucion of Law ſhall anſwer fo2 the waſte done 
by any ſfranger, foz he in the reverſion cannot have any remedy but againſt the | 
Tenant, and the Tenant ſhall have his remedy againſt the wzong doer, and 3* E-3. Waſte 30; 
recover all in damages againſt him, and by this means the loſſe ſhall light np, *? £-3- ibi-\.30. 
on the w2ong doer , foz voluntary waſte and permiſſive waſte is all one to him ** TROY 
that hath the inheritance. 1But if the waſte be done by the enemies ofthe King, 3; 14.6.1.5.N.p. 
the Tenant ſhall not anſwer fo2 the waſte done by them, fo2 the Tenant hath 59.b.Diec 288.s. 
no remedy over againft them, The ſame Law it is if the waſte be done by tem- 33- 29 9:85.36. 
peſt, lightning, oz the like, the Tenant ſhall not anſwer foz if. Jt is adjudged * £34: 
in 9E.2, that if thieves burn the houſe of Tenant foz life, without evil keping 7*<-95-2.63.5- 
of leſſes foz lives fire, the leſſee ſhall not be puniſhed therefoze in an Action of 15.22 me%, Un 
waſte ; Nora the caſe of fire, xc. 19 E.3, Waſte 31 

A, ſeiſed of land in fe acknowledgeth a Statute Perchant, and infeoffeth 3. 
who letteth the ſame fo2 life, the land is extended upon the Statute, B. bzing- 
eth an Action of walte againſt the leſ&, he may plead this erecution, xc. befoze 
which execution no waſte done, fo2 the poſſeſſion of the land is lawfully taken 
from him by conrſe of Law, which he could not withſtand, and if he ſhould be 
puniſhed fo2 waſke, he ſhould have no remedy over. | 

Do it is if a man make a leaſe foz years, and put out the leſſ&, and make a 
leaſe foz life;the leſee enter upon the leſe& fo2 life, and doth waſte, the leſſe foz 
life Chall not be puniſhed therefoze fo2 the cauſe afozeſaid. | 

If Tenant in dower be of a Bannoz,and a Coptholder thereof commit waſte, 3z2zE.3.Waſte104; 
an Action of waſte lieth againſt Tenant in dower. 

If an infant be Tenant by the curteſie, oz leſſee foz life, oz years, he ſhall an- Do&. & Scud. 
ſwer fo2 the waſte done by a ſtranger, and have his remedy over, though ſome 
have holden the contrary, fo2 in that caſe alſo the loſe ſhall be upon the w2zong 
doer , andſo it is in caſe ofa feme covert, foz2 the pziviledge of infancy and co: Temps E.r. 
verture in this caſe ſhall not pevail againſt the w2ong and diſheriſon done to V+ 128. 
him that hath the inheritance, eſpecially when they have their remedy over,and 3 pry” AM 
the cſtate is of their own purchace oz taking. And ſo it is if a leaſe be made to : A E. 3.17. 
the husband and wife, and the husband doth waſte and dieth, if the wife agreeth 42 £.3.21.46E-3; 
to the eſtate, ſhe ſhall be puniſhed fo2 the waſte done by her husband in like 25: > 4.4-3-* 
manner, as if a ffranger had done the waſte, and after the death of her husbany 7 LANES 
the is in from the leſſoz, andif the Action had been bzonght againlt the husband j#7 337,55 
and wife, the Writ ſhould have been quod fecerunt yaſtum, ſg as it was as well 108.4.18.158. 3. 


the waſte of the wife, as of the husband, Waſte 133. 
| : * Temps E 1. 
T Perdra le choſe que il aver Waſte.] That is,thcre four Te, Whe 157-367 
nants befoze named ſhall loſe the thing which he hath waſted, but it is cver 32. 158.3.Judge- 
rend2ed amittet locum vaſtatum, ment 134. 


* If waſte be committed in a houſe ſparſim in divers ſeveral parts, the whole *5 gg co$; 
houſe ſhall be recovered, although all be not waſted, Jn ancient time it was 3} pep 


holden 
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holden by ſome, that if the hall were waſted, the whole houſe ſhould be recove, 
red, fo2 that in thoſe daies the hall was the place of greateſt reſozt; and uſe, in 
ſo much as the whole houſe was called by the name of the hall, as Dalchall, &c, 

but the purview of this Ac is, that he ſhall loſe the thing that he hath waſted, 
4 E.6. Waſte. So it is of a wood, if waſte be done ſparfim, though all the wod be not waſted, 
Br.136, 18H.8.1. the whole wood ſhall be recovered : and the reaſon of both theſe caſes was, foz 
that if waſfe were done ſparfim in houſes o2 woods, that by the conſtruction of 
theſe wozds, the whole ſhould be recovered, foz that otherwiſe the houſe that 
was foz the habitation of man, o2 the woods that ſo many waies were foz mans 
neceſſary uſe, could not be enjoyed, neither by him that had the inheritance,noz 
by the Tenant without continual treſpaſſing the one to the other, Er boni ju. 
dicis eſt cauſas litium dirimere ; But if waſte were done in one part of the way 
that might be conveniently divided from the reff, that part onely is locus ya- 

ſtatus, and ſhall be recovered. | 
And co it is of bzok medow, if the Tenant plough it up ſparſim (as hath ben 
befoze ſaid.) 
7H.z.-Waſtezq1, A Tenant foz life o2 years of a park, vivary, warren, oz dove-houſe, if he 
—_ in Caſe peſtroy the deer, 02 the fiſhin the vivary o2 ponds, o2 the game in the warren, 
*R. -—MY 97. 92 the doves in the dove-houſe, it is waſte, and he that hath the inheritance 
Temps E.1.Waſte ſhall recover the park, vivary, warren, oz dove-houſe, and therefoze the ma- 
128, kers of this Ac meaning to include all kind of waſts, uſed this general wozd 
choſe, 
: —, ſo it is if the Tenant kill ſo many of the der, fiſh, game oz doves, as 
there be not left ſufficient foz ſtoze having regard to the number that were 
there when his eſtate oz intereſt was created oz made, this 1s waſte, and ſo it 
was holden, Paſch. r 5 Eliz, in Communi Banco, & fic de finulibus, 
Erile and deſtruction of villains by fallage and opp:eſſion is waſte, and this 
Act ſaith [perdra le choſe. ] 


$82. Wales © Er oulter ceo face gree de treble de ceo que le Waſte 
E.2. . 
76 Hs. bid.n25. ſerra taXe. ] Concerning coſts in this Action ſufficient hath ben ſpoken c.x, 


9H.6.42. 22 H.6, . The Plaintiff ſhall not recover damages foz any waſte done hanging the 
_— = , Writ, and therefoze the Plaintiff may have a Writ of Eſtrepement in this 
hs _ 7 E.2, Aion, Er ficde fimilibus, 
ibid.118.15 H,3. Lefle fo2 years committeth waſte, and the years doe erpire, yet ſhall the leſ- 
ib. 30. zH.6.10. ſoz have an Action of waſte foz the treble damages, although he cannot recover 
_—_ oo. 0. the place waſted,and although the Statute be in the conjundive, perdra le choſe, 
-_ + > ng 4 *  &c+ & ouſter ceo face Sree, &c, foz as there was at ths Common Law two fozms 
, - of Actionsof waſte, viz. inthe tenet, as againſf Tenant by the curteſie, 4c, and 
Regiſt, 72, in the cenuic againſt the Gardian after full age,ſo upon this Ac the like kinde of 
fo2ms is framed by equal conſtruction, viz, in the cenct to recover the place wa- 
ſted, and treble damages, and in the tenuic to recover treble damages only, 
But this is to be underffod when the term expires by efflurion of time, as 
in the caſe of a leaſe foz years, oz when the eſtate determines by the Act of God; 
46 E.3. 25. as when ceſti que vie dieth, oz when the eſfate is ended o2 defeated by the act and 
w2ong of the Tenant, as when he makes a feoffment in fe, o2 commits any 
19E.2. Waſt 190. other fo2feiture, and the leſſoz enters, yet the leſſo2 ſhall have his Action of 
$8.6.10.45E-3.9- waſte ; but when the Tenant commits waſte, and after ſurrendzeth to the leſ- 
$1.5.3-4E-3.33 ſo2 his eſtate oz term, and he in the reverſion agreth thereunto, he ſhall not 
248.6.14.19H.6, ave an Action of waſte in the cenuic,fo2 he cannot by his own ac alter the fozm 
41,66. 12 H.4.5, and nature of his Action from the tener to the cenuic,and he cannot plead, Deyant 
3 8.6. Waſte 35. quel ſurrender nul Waſte fair, 
32 . 3 _=_ 262. An Acionof waſte is b:ought againſt the leCſe foz years, o2 againſt Tenant 
Te eto 2099 pur terme daurer vie,and hanging the Action the term expires, o2 cc que vie dieth, 
vet the TUrit ſhall not abate,fo2 that an Acton of waſte (as hath been ſaid) lieth 
onely foz the damages in thoſe caſes, which he ſhall recover in that Action then 
depen ding. In 
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"In an" Action of Wafte againſt a leſſee foz life foz UWafte done fn thzi acres, 33 E.3. Judge- 


the Defendant claimeth fee, whereupon iſſue ts joyned,the Jury findes againft =*nt 255. 
the Defendant that he hath but an eſfate foz life, and enquired further of the 
Wafte,and found the Waſte done in one acre onely,the Plaintiffe cannot have 
judgement fo2 the whole land,in reſpect of the fozfeiture and treble damages, fo2 
that judgement is not acco2ding to this Ac,that is to ſay,of the place waſted, 
and treble damaxes in reſpec of the place waſted, wherefoze hehad judgement 
accd2ding to the Statute of one acre and treble damages, 
Upon this bzanch it hath been received 'foz a certain rule, that if waſfe be 
committed, and he in the reverſion dieth, that the Action of waſte faileth, fo2 
that the heire cannot recover damages foz the waſte donen the life ofthe aun- 
ceſto2, and the waſte was not done by the diſheritance of the her, and yet the 
Law doth ertend the Action of waſte favourably as much as with conventencie 
may be, left waſte which is hurtfull to the Common wealth ſhould remaine un- 8 f.2.WaR.. r10. 
puniſhed; and therefoze if two coparcenes be,and they make a leaſe fo2 life oz ** E-2+ ibid.xx5, 
yeares,and the leſſee commit waſke, and dne of them hath iſſue and dyeth, and id E.3 
after the leſ&@ commit waſte againe, albeit the wzit hall ſay that both the JH.62 ENBR 
waſts were done to the diſheritance to the aunt and neece, yet ſhall the Aci- 6.r. Kelwey 105. 
on be maintained, and the judgement ſhall be ſeverall, though the Action be 
joynt, fo2 judgement ſhall be given fo2 them both fo2 the place waſted, and the 
damages treble foz the waſte done in their own time, and the aunt ſhill have 
a ſole judgement fo2 the whole damages fo2 the waſfe done in the time of her 
ſiſter by ſurvivour, which is a leading cafe, and wozthy of great obſervation, 


CT Eten Waſte fait en garde.) There is Gardein in Chivalry,and 4G1an1.7.c,9,r0 
Gardein in ſocage:again Gardein in Chivalry is twofold, Gardeiri in droic,antd Bra&.li.4. fol.z8. 
Gardein tn faic of the graunt of the King, oz of the Subject ; alſo both theſe are & 36> 317. 
either Gardeins by right, o2 Gardeins by clatme and poſſeſſion without right : 7 py 
Likewiſe Gardein in ſocage is two-fold, viz, Gardein by right, whois called , j4.4waſe 145. 
tutor proprius, and Gardein by poſſeſſion and claime, who is called tutor 9 H.z ibid.x6. 
alienus, 10 H.3.ibid.142, 


* Againft all theſe both a p2ohibition of waffe,and an Actionof waſte lie at the 223 ibilem. 
Common Law, but none cf theſe Gardeins ſhall bs charged but fo2 the volunta- eras ho 
ry 02 permiſſive waſte, and not fo2 the walte done by a ſtranger. But if there 16.3 Waſte ted 
be two Joytenants of a ward, and the one doth waſte, this is the waſte of 1 5.3 account. 77 
both, foz he is no ſtranger, 3 E. 3.18. 33 E.z.ibid.5g. 

If the Gardein ſuffereth aſfranger to cut down timber trees,02 to pzoſtrate #7 5:3: — 
any of the houſes, and accozding to his name of Gardein doth not endeavour to *;, #R.2 Waſte? 
kep and p2eſerve the inheritance of the Ward in his cuſtody and keping, noz 97. 11 R:2.ib.g8. 
fo fozbid and withſtand the w2ong doer, this ſhall be taken in Law foz his con- 28 H.6.ibid. 9. 
ſent, fo2 in this caſe, Qui non prohiber quod prohibere poteſt, aſlentire videtur. 474 os 
* And if ſuch waſte and deſtruction be done without the knowledge of the Gar- dT ag 
dein, 02 with ſuch number as he could not withſfand, then ought the Gardein _— LW 
to cauſe an Aſſiſe to be bzonght againſt ſuch w2ong doers by the heire, wherein egy 'E.N.B 
he ſhall recover the freehold and damages foz ſuch w2ong and diſheriſon: So note 60.g. 26 £.z. 
adiverſity between the intereft of a Gardein created by Law, foz there in an Waite 0. 

Aſſiſe the heire ſhall recover damages, but otherwiſe it is in the caſe of a leaſe «Regiſt. 72. 


fo2 yeares, Which is the lefſozs own Act. . d F.N.B.59.c. 


* The Gardein doth waſte aud after aſſigneth over his intercſt,an Action of \=:*Wae 1: 
waſte lieth againft the graunto2 in the cener, wr 


* Note that the Action of waſte againft the Gardein is generall,Fecic yaſtum, x17. Temps E.1, 
&c, de terris, &c, quas habet vel habuic in cuſtodia de hzreditate przdict', Which ib. 127.5ce Mich, 
wart doth extendas well to the Gardein in ſocage as in chivalry. # 8. 80 CO. 

ni Banco Eſſex. 
© Perdra lagard,& rendra al heire les damages del Waſte.) gra 
0 as if the heire bzing his Action of waſte within age, the judgement by this North Lovers 
Ac is, that he ſhall loſe the whole wardſhip, not locum yaſtacum onely, __ 4 ” 
Rr WET: 


s 
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and ye&ld to the heire ſingle damages, if the wardſhip be not ſufficient tg 
ſatiſfie the damages ; ſ& befoze what the judgement was at the Commen 
Law. 

ut then it may be demanded, What if the Gardein commit UWaſte,and the 
heire did not oz perhaps could not bzing an Action of Walte,being done ſo neare 
his full age o2 having no notice thereof, what remedy hath the heire after 
his full age, foz the Gardein cannot loſe the wardſhip,foz his eſtate is ended,and 
E. 2'Waſtez, If ſeemeth by the letter of the Law that he mult bzing his Action upon 
SG C0.23- this Statute within age, foz the wozds be | Perdra 1a gard.”) To this it 
43 E.3.88. is anſwered that the heire at his full age ſhall have an Acton cf Waſte, 
Regiſt.72.F.N.B any recover treble damages by this Aa, foz the wardſhip cannot be loſt, and 
59. e. &: 630 the wzong and diſheriſon done to the heire ought to be fully recompenced, and 
_—_ **" the Statute hath annexed treble damages to the Action of Waſte, as if it were 
lacita apud Dub- enacted by Parliament, that an Acton of Waſte ſhould lie againſt Tenant in 
lio-Coram Jo- tails apres poſſcff. therein treble damages ſhould be recovered as incident oz 
hanne, Juſtic.Hi= annexed by this Law to the Action of Waſte. 
bern,Palch.zoE-1 a whereſoever the Common Law gave ſingle damages againſt any, this 
1 vv Act doth give treble, unleſſe there be any ſpecial pzoviſion made by this Ad. 
*:2-5.00.  Alſoinan Action of Waſte the Jurozs ſhall have the view of the place waſted, 
Ec as an incident to the Action of Waſte, fo2 in the Acion at the Common 
Law the Jurozs ſhould have had the view. 
5 The Law appointeth not of what value the Waſte ſhall be, neither in the 
BbLs - 71.4, caſe of the four Tenants firſt befoze mentioned, nozin the caſe of the Gardein, 
- NS Ka. * who is fo loſe all foz Waſte done in any part. Yerein the rule of BraRon is 
Waſt 111.34 E.3 gd, Vaſtum erit 1njurioſum, nifi yaſtum ita modicum fuerit, propter quod non fit 
3b.146.12 H 4.3 inquifitio faciend', and de minimis non curat lex ; foz Waſte done to the valne 
F.N.B.60.p. of rx.d. ( which now is v. s. ) the Gardein loft the whole wardſhip. 
Ifa feme Digniozeſſe take husband,the Tenant holding by Knights ſervice 
T1. Com.in ijeth, his heire within age, the husband doth waſte and dieth, the Action of 
Stones, Cale. paſte lieth againff the wife, Do if an infant be Gardein in Chivalry, and doth 
waſte, an Acton of waffe lieth againſt him, fo2 he is within the letter and 
meaning of this Law made againſt waſte and deſtruction. 


Mich.6E.zin © Si le gard' perdue ne ſuffiſt a la value des damages, 


Banco en #7, avant le agede meſme le gard.] we a notable Recozd upon this 
cots Caſe. bzanch in the ſame yeare that this Statute was made. 
A. hath the wardſhip of 1Blackacre and the heire of B, and whiteacre and 
Y the heire of C. per cauſe de gard, A. deth waſte in Blackacre, he ſhall loſe but 
Wlackacre, fo2 that waſte 1s done onely to the diſheriſon of that heire ; and ſo 
it is if he doth waſte in whiteacre, he ſhall onely loſe that acre foz the waſte 
done there to the diſheriſon of that heire, 
11 H.4.75.12E.4 At theCommonLaw in caſe of Tenant by the Curteſte,Tenant in Dower 
10. 15 H.7.4 gz Gardein, the heire ec.' might have entred into the houſes andlands fo ſe if 
—_ waſte were done, to the end that if he found any waſte done, he might bzing 
—_ _- wt his Action, and to that end might the hetre o2 he in reverſion ſend anyother to 
that infent;now this Ac giving an Action of waſte againſt Tenant foz life, and 
Tenant foz2 years, doth impliedly give authozity to him in the reverſion either 
by himſelf, 92 by another to enter into the houſes 02 lands ſo letten fo life 0; 
years, fo ſ&'if any waſte be done, Quia quando lex aliquid concedit, concedere vi- 
detur 8 jd,per quod devenitur ad i1lud, and therefoze he in the reverſion may law 
fully enter to ſee if any waſte be done, wherenpon he may ground an Action upon 
this Sfatute. | 
28 H.6.25. An Action of waſte lieth not upon this Ac in the Court of ancient demeſne, 
7 H.6.35. 8 H.6. becauſe that Court fails of the incidents to an Action of waſte. viz, toaward a 
35-32 —_ wzit to|the Sheriffe to enquire of the waſte, xc. | 
32 = 3* If 4 Tenant foz life oz years commit waſte, o as he in the reverſion is in- 
42 E322, tituled 


Cap.s. (locefler. z07 


tituled to his action of Waſte, yet if the Tenant repaire the ſame befoze any” _ : 
Icon bzoucht, hein the revberſian cannot have an Action of waſte, but ft $0 foul. 
Tenant muff plead if ſpectally : But if the Tenant doth repaire it after the bs s * 
ar,” a þ day to plead, he cannot plead it in barre of 
the Action. | 
Upon the conſtruction ofthis Act, whether in this mirt Action the place wa- 
ſed is the pzincipall,oz the damages,ſome queſtion hath ben made,and in divers 
reſpects the one 1s moze pzincipall then the other, foz in reſpec of the antiquity 
againſt Tenant in Dower,and the Tenant by the Curteſte, the damages are 49 ©-3-37-38E3- 
the pzincipall,as hath been befoze ſhewed; and therefoze they ſhall be ſometime *7* 73 ©4*5- 
pzeferred, viz, the Plaintiffe to have erecution of the damages befoze the place 
waſted. 2But in reſpect of the quality.the realty is ever pzeferred befoze the per- 
ſonalty,and therefoze in waſte, if the Defendant confefſe the Action,the Plain ; 
tiffe may have judgement of the land, and releaſe his damages, which pzoveth 3+ 5 on M2 
the realty to be pzincipall, and an accozd is nopleain an Asion of waſte Finchd. ” 
in the tener, foz Omne majus dignum trahit ad ſe minus, 1iH.7.13-1 zH7: 
And in an Action of waſte there ſhall be ſummons, and ſeverance, fo2 the 20 Lib. 6. fo. 4x. 
Writ is ad exhzredationem, and the Acion of waſte is a pleareall : Jn an 4+ <5 aſc. 
Action of waſte bzought by two in the cenuir, areleaſe of the one is a barre to 5%7; 1mm 
both, but otherwiſe it is in the tener, foz there it barreth but himſelf, Jo ESI 
Thus have we endeavouredto erpound this ercellent Law enacted pro bono 
publico, foz pzeſervation of buildings foz the habitation of mankinde, and of 
woods and timber, ſometime one of the beautifull, and pzofttable oznaments of 
England,and generally againſt all waſte and deffrucion by particular Tenants, 
which Law being very penall, and thoztly and artificially penned, bath ben 
with great wiſedome and judgement erpounded in our Boks, and may be a 
light to many other like caſes. Vide Magna Chara cap, 4. Marlebridge cap.2 3. 
W, 1. cap. 21, W, 2.cap.14, 21, 20E.1. Vet, Magna Charta 124: 28 E.1.ca.18. 
See the firſt part of the Inſtitutesſet. 67,71, 380,381,38244924570,57 335741577» 
585,586,666,667,668,674,675- 


— 


CAP. JI. 


Urview eft enſement, que {1 home mourge, & eit plu- 
P ſors heires, dont lunelt firs ou file, frere ou ſoer, ne- 
phew ou niece, & les auter ſont en pluis longe degree, 
touts les heires deſormes eyent recoverie per briet de Mort- 
daunceſter. 


Jt appeareth by our ancient Authozs that this Act is made in affir- BraR.L4. fo. 254; 
mance of the Common Law, foz BraQon ſaith, Cum fit Aſfiſa mortis 283: Brinen 
anteceſſorts eonjungenda cum conſanguinitate, non erit poft recurrendum ad Elets lik 54P\2, 
Przcipe de conſanguinirate, ſed ad Affifam mortis, quia perſona quz propinquior "RI 
eſt, & facic Aſſilam, & trahit ad ſe perſonam & gradum remotiorem , ut 
1bt potius procedat Affiſa, quam Przcipe, quia illud quodeſt majus remocum non 
trahur ad _ -. majus junum ; ſed & contrario in omni _ & bene 
poterit quzhiber iſtarum conjungi cum alia aRione, quia quzliber loquitur de 
ſeifina h uam habuit die quo obiit, quod non eſt ih wt de Ref, & quz- 
liber de eons & non de proprierate, 

©0 as it appeareth by BraRon that the aboveſaid rule- doth not hold 
onely in caſe of Mordaunceſter, but in the Writ of Aicl and Beſaiel, which is 

Rr 2 alſg 
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Cap.6. 


(loceſter. 
TempsE.1.joyn- alſo a p2ofe of the Common Law, fo2 this Ac nameth the Aſliſe of Mordannc* 


oncly, and his opinion is app2oved by our 1Boks. | 

Allo wee ertends to dying ſeiſed after the @fatute, and yet like joyning 
ſh:11l be in the Writ of Mordaunc', Aiel and Beſatel of dying ſeiſcd afoze the 
Statute, which is another p2oofe of the Common Law. And the ſame Law it 
is in a Formedon in the Deſcender, andin Writs of Entry ſur diſleifin to the 
common aunceſtoz, and in a Sur cui in Vira,Writs of Entry In calu proviſo,Con- 
fimili caſu ad communem legem, and the like, the Aunt and the Necce ſhall joyne 
at the Common Law. ; 

To know what the Common Law was befoze the making of any Statute, 
(whereby it may be known whether the Act be introdudozy of a new Law, oz afs 
firmatozy of the old) is the very lock and key to ſet open the windows of the 

Statute, as partly appeareth by that which hath been ſaid, and particularly in 
the expoſition of this A ſhall appeare. 


q Si home mourge.] Yereby it appeareth that one right muſt de 


" fcendfrom one aunceſtoz, oz elſe the caſe is not within this Law. 


If two copartners die ſciſed, anda franger abate, the Aunt and the Neece 
ſhall not joynein a wzit of Mordaunc', but have ſeverall waits, theone a Mor- 
daunCc, and the other a w2it of Aicl, 

In like manner if two coparceners be difſeiſed, the one hath iſſue and die,the 
Aunt and the Nece ſhall not joyne, fo2 they have not one right, but ſeverall, 
and therefoze they muſt have ſeverall Actions, but when they have recovered! 
they ſhall hold in coparcenary. 


T Pluſors heires.] Divers heires either in Gavelkinde by the cu/ 
ſtome, o2 heires females coxarceners by the Common Law,foz this Act extends 
fo both of them, 


T Dont lun eſt fits ou file, &c.] wy this it appeares that this 
Act extends as well to heires by the cuſtome, as by the Common Law, 

The Aunt and the Nece bzing a wait of Mordaunc' of the dying ſeiſed of 
the Father, the Aunt is ſummoned and ſevered, yet the Neece ſhall pzoc&d and 
recover the moity (although the alone could never have a wait of Mordaunc' of 
the dying ſeiſcd of the Gzandfather ) becauſe the wzit was rightly and duly com- 
menced,and when the Neece hath recovered, the Aunt may enter, + enjoy that 
moity with her ; foz the rule of the Law ts, that in all caſes when coparceners, 
o2 Jointenants may joyn in Action,and have one and the ſame remedy, there if 
one be ſummonedand ſevered,and the other ſueth fozth and recovers the moity, 
the other may enter with her ; but when they are d2iven to ſeverall Actions,o; 
where their remedies are not equal, there if one recover oz continue the one moi- 
ty, the other cannot enter with her, and yet when both have recovered they 
ſhall be coparceners again. 


T Frere ou ſoer, nephew ou niece.) Here is implied the Un- 


cle and Aunt being relatives, and then here be all the perſons that may have 
an Afſiſe of Mordaunc'.and ſo there be one that may hate an Aſſiſe of Mordaun', 
it maketh no matter how remote the other is. 


i. Deſormes,} So as this Law ertends to the ſuture, and not to the 


time palt, and yet being made in affirmance of the Common Law, the ſame 
Law that guidefh in fucuro, ruleth alſoin przcerito, 


. T Eyentrecoverie per briefe de Mordaunc',] Theſe wozws 
are generall,but they have a ſpecial intendment,foz as to the damages,the Aunt 
alone ſhall recover damages untill the death of her husband,and both of them da- 
mages from the death of her ſiſter, andſo it is in the wzit of Aicl,and Bzſaie!, 

| and 
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ind all this is acco2ding fo the courſe of the Common Law befo2e the ma- 
king of this Act, ſee the expoſition upon the firſt Chapter of this Parliament, 


CSP. FEE 
Cuſtumier de 


Nſement fi feme vende ou done en fee, ou a terme de Nomap. 
vie tenement que el tient en dower : Eſtablie eſt, que #38. 

le heire, ou auter, a que la terre devercit reverter apres le 

deceaſc la feme, eirmaintenant ſon recoverie per briefe Den- 

tre, faitde ceo en la Chauncerie. 


The miſchief befoze the making of this @fatute was not,where a gift oz feoffe- ——— 6. 
ment was made in fee,o2 foz terme of life by Tenant in Dower, foz inthat caſe xi. pure of the 
he in the reverſion might enter foz the fozfeiture,and avoid the eſtate : But the 1n&ir.c8.483. 
miſchief was, that when the feoffee,o2 any other died ſeiſed, whereby the entry of 
him in the reverſion was taken away,he in the reverſion could have no wzit of 
entry ad communem legem untill after the deceaſe of Tenant in Dower, and 
then the warranty contained in her Deed (as in thoſe dayes all Deeds of feoffe- 
ment foz the moſt part compzehended warranty,and ſpecially when ſhe intended 
to barre her hejre that had the reverſion) barred hum in the reverſion,if he were 
her heire,as commonly he was,and foz the remedy of this miſchiefe this Statute 
gave the wzitof Entry in caſu proviſo in the life time of Tenant in dower,which 
is implied by this wozd[maintenant,&c. ]The purview of this Act Flera rendzeth Fletali. 5.ca. 34, 
thus, Eft autem quoddam breve proviſum de ingrefſu, per quod habens Ratum, 
recuperabit dotem alienatam per formam ſtatuti, quod tale eſt ; f1 mulier aliener do- 
tem ſuam in fxdo, vel ad terminum vicz donatoris, heres yel alius ad quem ſpeRat 
reyerfio, Ratim ipſo fato habeat aRtionem petendi dotem 1]1lam in dominico, 


T Fen, &c. que tient endower.] The Tenant by the curte- 
ſie,o2 the leſſee foz life 1s not within the caſe of this ©tatute,but he in the rever- 
fion upon their alienation ſhall have a wzit of Entry in confimili caſu by that 
excellent Statute of W. 2. cap, 24. quotieſcunque evenerit in cancellaria, quod in **AM. 37.29 AT 
uno caſu reperitur breye, & in confimili caſu cadente fimilt indigente remedio, &c, AR E.2.catry &. 
concordent clerici de cancellaria in brevi faciendo, as we ſhall ſhew moze at large , pops 
when we come to that Statute. 13,14. 38 H.6.3, 

Tenant in Dower taketh husband,the husband aliens in fe, he in the rever. 30. 14 H.4.28, 
ſion during the husbands life may enter fo2 the fozfeiture, but he cannot have a 
wait of Entry in caſu proviſo, fo2 the husband hath nothing but during the co- ,,,-. 
berture in the right of the wife, and our Ac ſaith Fem' que tient en dower vend' ; 
ou done,ſoas the alienation ofthe husband is not within the caſe ofthe Statute, 
and ſo if is in confimili caſu when Tenant foz life take huſband and he alien. 


| © Doneen feeoutermedevie.] at this time all eſtates of 
inheritance were f&-ſtmple, and here (foz term of life )is intended of a ſtate foz 
the terme of the life of a ſtranger,and not foz the life of the Tenant in Dower 
her ſelf, foz ſuch an eſtgte wzought no w2ong. 

| The wozds of the wzif*grounded upon this @tatute are generall, Er que poſt 
dimifſionem faRtam ad przfatum B, reyerti debet, without erpzeCing any eſtate, ** tbe firſt par: 
and doth count that the Tenant in Dower did alien in f&,and the Tenant ſaith ————— 
that the Tenant in Dower did not alien in manner and fozme #c-if it be found E.N.B 406.2 
that the Tenant in Dower didalien in fe taile,oz foz life,the Demandant hall BcaR.fol.z33. 
recover, 


z10 
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12 E.2,ibid. 60. 
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recover as it appeareth by Licrleton, foz ancient fozms of Writs oz Counts 
cannot be altered. 


T A queleterredeveroit reverter..7 3F a man haththe reterſ 
on in fe, in taile,oz fozlife,cither upon his own gift o2 leaſe, oz by aſſignation, 
he ſhall have a wait of Entry upon this Statute(and in like caſe a confimili 
caſu) foz the wozds of this Act are general (fo whom the land ought to revert) 
and the wozds of the Writ grounded upon this Statute are, Quam 
clamat eſſe jus & hereditatem ſuam, but yet an eſtate fo2 life, as hath been ſaid, 
is within this Statute. And this Act p2oviding againft the alienation of Te- 
nant in Dower, ſpeaketh onely of him in the reverſion, becauſe there can be 
no remainder limited upon her eſfate, otherwiſe it is of the writ of Conſfinili 
caſu, as we ſhall ſhew when we come to the Statute of W.2.cap.24. 

And this Act ſpeaketh onely of land which lieth in livery, fozthe feoffment 
o2 eſtate fo2 life made by Tenant in Dower deveſteth the reverfion,otherwiſe 
it is of rents, and other things that lie in graunt, 


yl Eyrt maintenant. ] what is pzeſently after the alienation made in 
the life of Tenant in Dower, which wait he could not have, as hath ben ſaid, 
at the Common Law in the life of Tenant in Dower. 


qT Son recovery per briefe Dentre.)} This Wzit of Entry 
goeth by the name cfa wzit of Entry in caſu proviſo, ſo called, becauſe it hath 
the wozds of the Writ of Entry, ad communem legem (mentioned by BraQon) 
with this addition, by fozce of this Ac, Er que poſt dimiſſionem per ipſum C, 
(viz, tenentem in dotem) prefato D. contra formam Ratuti de Gloc', de commu- 
ni concilio Regni noſtri inde provifi ad prefatum B, reyerti deber per formam 
ejuſdem ſtatuti. ut dicir, and of theſe wozds, inde proviſo, it taketh his name of 
the wzit of Entry in caſu proviſo, and by theſe wozds this wit differeth from 
the wzit of Entry ad communem legem, becauſe this wait lieth during the life of 
of Tenant in Dower by the reference it hath to this Ac, which giveth the 
w2it maintenant, &c. as hath ben ſaid. | 

But the wzit of Cntry ad communem legem lieth not during the life of 
Tenant in Dower, and the wit of Entry ad commnem legem Both not 
_ —— of the death of the Tenant foz life, bat that muſt be erp2eſed in 
the Count. 


CAP, /TIT. 


Urview eſt enſement, queles viſconts pled” en counties 

les plees de treſpas, auxy come ils foilent eſtre pledes. 
Er que nul neit deſormes briefes de treſpaſſe deyant Juſti- 
ces, fil neaffirme per foy, que les biens emportes vailent 
4. s. al meins. Er fil fe pleint de batery affirme per foy 
que (a pleint eſt veritable. Des plaies, & des maihemes, cit 
home briefe ſicome home ſoleic ayer. Er graunt eſt, que 
les defend' puiſſent faire attorneies en tiel plees, ou appell 
ne gift mie, iſsint que fils ſoient artaints dy treſpas en lour 
abſcnce,ſoit maund'al viſc,queils ſoient priſes, & cient adon- 
ques 


Cap.s. Ghocefter. 
ques la pein. que ils averont fils uſſent eſtre Ip eſents quant 
le judgement fuit rendus. Er hi les pleintiftes deſormes en 
tiel treſpas ſe facent effoine apres la primer apparans, ſoir 
jour done jeſques a la venue des Juſtices errants, & les 
def. en dementires ſojent en peace en tielx plees, & en au- 
ters plees, ou attachments, & deſtre giſent. Si le defend” ſe 
face cſloine del ſervice le Roy, & ne port ſon garrant au 
jour que done luy eſt per ſon effoine: eſtablie eſt que il ren- 
dra al plaintife les damages de la tournede xx.s. oudepluis, 
ſolonque le diſcretion des Juſtices, & jademains ſoit en le 
oreve mercy le Roy. 
This Att is divided info two bzanches. 

The firſt bzanch is in affirmance of the Common Law. 

The ſecond bzanch concerning the Afidayic, this is new and made in favour 
of the County Court, but experience taught that this courſe was ſo full of dan- 


ger and trouble, that it was fozbozn, and the Defendant left to take ſuch ercep- 
tions as the Common Law gave him, 


q En Countie Courts.) This is put foz an example, foz the Yun- 
dzed Court, andthe Court Baron being no Courts of Recozd are alſo within 
this Law, 


T Briefes detreſpas devant Juſtices.] wyits of Treſpatſeare 


here put but fo2 an example,foz Debt, Detinue,Covenant and the like: But if 0 
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the Treſpaſſe be ps armis,where the King upon the convicion of the Defen- /- +. 3, 


dant ſhall have a fine, thre the Sheriffe in his County cannot hold plea of it, ©  % 2724s 4 


foz no Court can aſſeſſe a fine but a Court of Recozd,becauſe a Capias to take” Regilt: x1; 
the body is incident to it: foz it is a Rule in Law, Quod placica de cranſgrefſione F-N-B-47. 


contra pacem Regis in Regno Angliz yi & armis fa&' ſecundum legem 8 con= 


ſucrudinem Angliz ſhe brev Regis placitari non debenc, 


Neither thall he hold plea of Treſpaſſe foz taking away of Charters concer- Sas t 


ning inheritance oz fr&e-hold,foz it is a Barime in Law Quod placita concernent* 
Chart”, ſeu ſcript? liberum tenementum tangentia in aliquibus Curiis quz recor- 
dum non habent ſecundum legem & conſuetudinem Regni Angliz fine breyi 
Regis placitari non debent, 


T Vaillent 4o.s. al meyns.] Foz as the inferionr Conrts which 
are not of Recozd regularly cannot hold plea of debt, xc. 82 damages, but under 
40 8. ſo;the ſuperiour Courts that are of Recozd cannot hold plea of debt xc. 03 
damages regularly, unleſſe the ſumme amount to 40, s. oz above. Now the 
ounce of ſilver was at the time of making of this Ac but 20. d. and now it is 
above thzice ſo much ; foz the wiſedome ofthe Common Law was, that men 
ſhould not be troubled foz fuits of ſmall value in the Kings Courts, bat that they 
ſhould be heard and determined in the Country with ſmall charge,and little oz 
no ftravell oz loſſe of time,fo2 it was then accounted againſt the dignity and in- 
ſitution of thoſe high Coarts, to hold plea of ſmall oz trifling cauſes, Ne digni- 
tas curlarum 11larum yileſceret & ne materiam ſuperaret opus ; otherwiſe the Law 
that was inffituted fo2 the quiet of man, and foz his defence, might be abuſed 
fo his charge, veration and offence. 

Now as the ſuperiour Courts ought not to incroach upon the infertour,ſo the 


inferiour Courts ought not to defraud the ſuperiour Courts of thoſe cauſes that F: 


belong 
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belong fo them, Foz example,if in the County Cout,o2 other iifericur Courts, 
they ſhall divide a debt of xx.1, info ſeverall pleints under 40.8. in this caſe the 
Defendant may plead the ſame to the juriſdiction ef the Court,o2 may hate a pzo- 
hibition to kay that indirect ſuit, fo2 as an ancient Kecozd faith,Centra jus com- 
mune eſt, petere integrum debitum excedens ſummam 40.5, per diyerſas querelas, 
cr parcellas, ſcilicet 3 g.s. 11d. ob, q. SA 
The Parime of the Common Law ts, Quod placita de carallis, debitis,&c.quz 
ſummam 4O. $- attingunt, yel cam exccdunt, ſecundum legem & conſuctudinem An- 
oliz fine brevi Regis placitari non debent, ' | 
And theſe wozds fine brevi Regis are materiall wozds, foz by the Kings wait 
tbe Sheriffe in the County Court may hold plea of gods,debts,+c.above the va- 
lng of 40. $- and by fozce of the Kings Writ of Juſticies, he may held plea of an 
Dbligation of what fumme ſoever,fo2 example of 1000. marks, the which Writ 
is in nature of a Commiſion to the @heriffe to hold plea of debt atove 40.5. the 
wozds of which Writ are, Rex Vicecom' ſalutcm : Przcipjmus tibi quod Juſticies 
A. quod juſte & fine dilatione reddat B. mille marcas, quas ei deber, ur dicit, &c, ne 
amplius inde clamorem audiamus pro defectu Juitic:z. By fozce of Which Writ 
be may hold plea of the ſame, + the p2oces therein 1s attachment by his ge ds.4c, 
but no Capias,and although the power of the Court by this wait is in this parti- 
cular inlarged,and the wozds of the Writ to the Sheriffe are, Quod Juſticies,&c, 
yet is not the juriſdiction of the Court as concerning the judicature thercof, 
altered,fo2 thoſe wozds of the Writ do not,no2 can make the Sherifſe Judge of 
that Court in that particular caſe,fo2 that were to alter the juriſdiction + judica- 
fure of the Court,whereof by the Common Law the ſuitozs be Judges, which 
cannot be altered but by Ac of Parliament : The Plaintiffe may remote this 
plea without cauſe ſhewed, but the Defendant cannot without ſhewing cf cauſe. 
Alſo by fozce of a Juſticies to the Sheriffe,he may hold plea of a Lreſpaſſe Vi 
& armis, Vide Regiſter & F, N, B, divers fozms cf Writs of Juſticies 1n many 
Actions. | 
The Sheriffe may alſo hold plea in a replevin of gods and chattells above the 
value of 40-5.foz if it be by Writ the wozds of the Writ, be, Rex Vicecom, &c, 
Przcipimus tibt quod juſte & fine dilatione replegiari facias B, ayeria tua, 02 bona 
& catella ſua, = D. cepit 8 injuſte derinet, ut dicit, &c, ne amplius inde clamorcin 
audiamus pro defectu Juſticiz, Wy fozce of which Writ, which is in nature of 
a Commiſſion, the Sheriffe may deliver the beaſts, oz gods and chattells cf 
what, value ſoever, Andifthe Replevin be by pleint in the County Court, the 
Sheriffe by the Statute of Marlebridoe may hold plea of what value ſocver, 
The like Writs in the nature of a Commiſſion directed to the Sheriffes are 
the Admeaſurement of paſture,Recaption, Nativo habendo, and many others. 
The ſaid wozds, Vaillent 40.5. al meins, have received this conſtruction, that 
the ſame muſt ſo appear to be of value in the Plaintiffes count,fo2 it is not ſuf- 
ficient that it appeares by verdic that the ſumm is-under 40.5. Foz example,if 
the Plaintiffe count in Treſpaſſe,Debt,Detinue,Covenant, xc.to the damage 
of 40-s. and the Jury find the damages under 40.s.yet the Plainfiffe ſhall have 
no judgement,albeit in truth the cauſe de jure belonged to the infericur Courts. 
This ſhall ſuffice fo2 the expoſition of this bzanch of our Acthe reſidue ſhall 
be referred to the treatiſs concerning the juriſdiction of Courts whereunto this 
matter p2operly belongeth. 


T Desplayes & des mayhems eyt home briefe ſicome home 


ſoiloit aver. ; This is the third bzanch of this Act, and hereby it appearcth 
that the County Court hath no juriſdicon, to hold plea De plagis & mathemiis, 
of wounds + mathems,but thoſe pleas muſt be determined in the Kings higher 
Caurts,but of battery(without wounding oz maiheming)this Ac p2oveth that 
the County Court hath juriſdiction. 

What in Law is adjudged a matheme, and whereof the wozd is derived, you 
thall readinthe firfſt part of the Inflicuces, SeR, 194, k 
« Ec 


Cap.s. Gloceſter. 
© Eegraunt eſt, que les defend” puilſenc faire attornies en 
tiels plees, ou lappeale negilt, 8&c.] we veteze W, x. cap, 41, Mer. 


ron Caps 10s W.2, cap. | 

' - Some have thought that this clauſe concerning making of Attozneys is 
generall,and ertendeth to all Actions reall and perſonall,but if ſemeth tobe par- 
ticular, foz in ancient manuſcripts the fozmer bzanch, viz. des playes & des 
mayhems, &c, is a diſtin Chapter by it ſelf, and this bzanch is parcel of that 
Chapter, ſo as theſe wozds, en ciels pleas, ſuch pleas mult be referred to pleas of 
treſpaſſe, battery, wounding,and mayheming,unlefle it be in an appeal of may- 
heme, Which being felonice maihemarir, the Defendant ſhould not maks an At- 
toznep no moze then he could at the Common Law : and the wozds ſubſequent 

(ifiar que fils ſoient attaint de treſpaſle en lourabſence ) pgobe that this bzauch is 

not generall, but referredto the clauſe nert pzecedent : and note that neither 

the Plaintiffe noz Defendant at the Common Law conld make an Attonrney 

in any appeal untill triall, acquital, judgement, xc. 

But it may be objected, that againſt this erpoſition the hoke in 21 H, 7. is, 
Que home ferra Attorney in appeale de maiheme, quad-vide de common courſe 
16 H.7.in Caworths Caſe; which Caſe 1s incertainly repozted, fo2 it appeareth 
not whether it be meant ofthe Plaintiffe oz Defendant ; but of the Defendant 
if cannot be intended, fo2 that ſhould be againſt our Boks, the true inferpze- 
ters of this Act, Andof the Plaintiffe (it ſemeth it was intended) he cannot 
be by Attourney, and that was Caworths Caſe mentioned in the Repozt of 
21 H,7, the Kecozd whereof being found out.1is againft the repozt thereof; which 
very point came in queſtion in my time in the Kings Benchin an appeale of 
mayheme bzought by Hudſon againſt Marwood, the Plaintiffe appeared by 
Attourney, and declared againſt the Defendant, the Defendant pzayed 
that the Plaintiffe might be. demanded, fo2 that he could not appeare by 
Atfourney, and if the Plaintiffe appeared not, that he might be nonſaited ; 
againff which the Councell of the Plaintiffe objected, that the Plaintiffe-in an 
appeale of mapheme might appear by Attonrney, fo2 that it might be, that he 
was ſ0 Wounded as he could not appeare, and foz authozity cited the ſaid boke 
in 21 H. wherennto anſwer was made by the Conncell of the Defendant,and 
reſolved by the whole Court,that the Plaintiffe could not appeare by Aftourney, 
fo the Defeudant may demand oyer of the mayheme,+c. Which ſhall be peremp- 
"Wk Holy being a triall of the mayheme, which is a tryall which the Law 
gt im, 

And albeit it may be hard and difficult in ſome particular caſe in reſpec of 
the grievouſnelle of the mayheme foz the Plaintiffe to appear in perſon as it 
was in 16 H.7, where the mayheme was hainous and hozrible,the leggs of the 
Plainfiffe being bzoken over a thzeſhold, yet that muſt not change the Law,noz 
take from the Defendant his juſt defence and triall, fo2 ſo upon the like ſur- 
miſe the Defendant might be barred thereof in all caſes. 

And Sir Chriſtopher Wray Chief Juſtice ſaid that the Recozd of Caworths 
caſe had been ſen, and that the Recozd thereof was againf the Repozt, and 
thereupon the Plaintiffe was called, and by the rule of the Conrt was not-ſuif, 
and J was of councell in this caſe, which J have the rather repozted the moze 
at large, foz that no man ſhould bee deceived by the ſaid Repozt of 


21H,7, 


T Soit maund al Viſc que ils ſont priſes.] his is the 
fourth bzunch of this Ac. 

Albeit this Statute ſpeaketh ouely of the execution of the body, yet might he 
habe had at the making of this Act a Fieri fac' : And afterwards by the Statute 
of W. 2. cap, 4.5; he may have an Elcgic, foz this bzanch being in the affirms- 
tive doth not reſtrain the Plaintiffe fo take aup other remedy. 


Sl CH 


$3 


Regift. r9.b. this 
extends to Juſti» 
ces in Eyre, 


6 H.7.1. 


3 H.7. Cap-1, 


40 AT, t7.408-3- 
42.11 Hat, 
$E.4. 3. 

21 H.7.39. b. 


$ E.z. Attourney 
93. 2R.y.13. 
6H.7.1.F.N.B, 
26,27, Ver, N.B, 
19320. 


M.25.&% 26,Eliz. 
Coram Rege Rot 


" Flee.  — — Capi. 
; @ Si les Plaimifes deſormes en tiel treſpas,&c. ſe facent ef. 


ſoine,&c.ſoit jour done tang; al venu des Juſtices errants, &c,] 

45 > 9p b. Thts is the fift bzanch of this Aq,and is to be intendcdof an eſoinede ſervice 

Marie>< 23-75: Je Roy,Qand extendeth to Acions of TreſpaCſe,andnot Actions of Debt, Tonch, 

43» Kc, " ing commoneſſoines, which were uſed fo2 delay onely, ſozmer pzotiflons hay 
been made. By matter ſubſequent this bzanch is beceme of no uſe,foz ſeeing the 
auttozity of Juſtices in Cy2e is ceaſed, when the Plaintiffe is eſſoined of the 
ſervice of the King, the Conrt cannot give day beſoze the Juſtices in Eyze, and 
therefoze it remaineth, as it was befoze the making ofthis Ac. 

Tr. 18 E.3- Note that when the Demandant oz Plaintiffe is eſoinedde ſeryice le Roy,and 

21 E-3. 77h. aft the day bzings not in his warrant,this ſhall be adjudged anon-ſuif. 


-75.38:1H4 ©TEntiels pleas & en auters pleas,ou attachments & diftres 


14. per Skrene iſnt 7 : 
»J That is to ſay, in perſonall Actions, where the p:oceſſe is by attach, 
Sint and diftreſſe. This is the ſixt bzanch of this Ac. 


ia Eſfoinede ſervice le Roy.) Herein the vclay is great, viz, fo; 

14.2 E.4. 16. A year and a day, therefoze he that calt the eſoine mult appeare in perſon in 

| 5 E470. . Court, to the end he may be ſwozne,txc. and that day may be given to bzing in 
the warrant foz the eſſoine. 


< Etneport ſon garrant. ] A Warrant under the p2ivp ſeal is 
244.6.1.35H.6.3 nat ſufficient, but it muſt be by UUrit under the Scal direced to the Jus 
fkices ; alſo the warrant muſt teſtiffe that he is in the Kings ſervice,ec. which 
commonly is upon certificate made to the Lozd Chanceloz by the Captain of 
the Yoſt under whom he ſerves. 
And this is the firſt Act that concerned the eſfoine de ſervice le Roy. 


T 11rendraal Plaintifeles damages dela journey de 20.5. 


4E.z.Efoine 79. Ou de pluis ſolonque le diſcretion les Juſtices.) gmye weatute 
288.3,98. Kel- ſpeaketh where there is one Defendant, ec. he ſhall pay 20.s. and if there be 
wey 206. & 197. yivers Defendants, and they are eſſoined de ſervice le Roy, & at the day bzing in 
no warrant, every one of them ſhal pay 20.s.foz they are in Law ſeveral eſſoins. 
And the Court by their diſcretion may by fozce of the Actincreaſe it fo x 
:9 E.3.13, 36. greater ſumme, as ſometime to 40.5. #c. 
And albeit this bzanch doth not by expzeſſe wozds determine what ſhall be 
29 E.3-36. further done, yet if the eſſoine were caſt after iue in a perſonall Acion,s fe 
21 E337 ing the eſſoin foz want of a Warrant is turned to a default, it followeth that by 
the Common Law the enqueff ſhall be awarded by deſault, and therefoze in that 
* 13.16 E.1.in caſe he ſhall have the * 20-5. pur la journey by the @fatute, and by the enqucft 
Banco 75.Buck. Tecover his damages and coſts by the Common Law; foz Statutes made foz the 
& Rot 72. ouſt ing of delayes are ever conftrued liberally and beneficially. 
Hereford, 'In a real Adjon if an eſſoin be cal foz the Tenant de ſervice le Roy, and no 
las col warrant is bzonght in at the day, he ſhall not pay the * 20.5. ec,fo2 this Ac er- 
— "05.3: tendsnot toreall Adions; but a peric Cape 02a graund Cape ſhall lie as upon a 
Aion de Waſte default, as the caſe ſhall require. 


vers Tenant 
pur vie. 


CAP. IX. 


Urview eſt enſement,que nul briefe ne iſſer' deſormes de 
le Chauncery pur mort de home, denquirer fi home oc- 
ciſt auter per miſadventure, ou ſoy defend',ou en autermaner 
ſans 


GC ap. 9. (7 ocefter. zZ15 
fans felony, mes celui ſoiten priſon jeſquealvenuedes Ju- 
ſtices errants, ou -alsign' a goal deliverie, & ſe miſten pais 
devant eux de bien & male. Er {1 ſoit trove per pais que 
il le fiſt ſoy defend', ou per miſadventure, donques fra les 
Juſtices aſſavoier au roy, & le roy luy en fra fa grace, ſilu 
pleiſt. I. 1. cap. 11. Purview eſt enſement, quenul anpols 
ſoit abatue ci legierment come avant ad eſte, mes {1 lappel- 
lour counte le fait, lan, le jour, le heure, le temps leroy, & 
la ville ou le fait fuiſt fair, & de quel arme il fuiſt occile, ſe 
eſtoia la appell' & jammes ne ſoit lappell' abatus per default de 
freſh ſuit puis que home ſue dedeins lan & lejour apres le fair. 


Befoze the making of this @tatute,fo2 that men were detained long in pzi- S** the Mirror 
ſon befoze they were called fo anſwer, which was ever odious inLaw, Writs ©? 5- 2 F- 
De odio & atia iſſued out of the Chancery foz their relief (as it appeared befoze 13% 00” 
in the erpoſition upon the Statute of Magna Charra ) ſpecially where the fac $ce w. z. cap. 25. 
was either by Piſadventure oz ſe defendendo,and therefoze this Ad reſtraining Regiſt. : 34, 
thoſe Writs, doth p2eſcribe a courſe foz their ſpe@dy calling to auſwer in thoſe 
two caſes. 1But now .the Writ de odio 8 atia is revived by the Statute of 
42 E.3.cap.r,as it appears in the expoſition upon the ir and twentieth Chap- 
ter of Magna Charrta, ; : 

Any where the @tatute of Marlbridge had determined, that killing of a man Matlb. cap. 26. 
by Piſadventure ſhould not be any offence foz the which the delinquent ſhould 
dye, this Statute maketh the killing of a man ſe defend” in the ſame degree, 21 E. 1, 17.b 
where by the Common Law he ſhould have dyed foz it. 

Laftly, where the Statute of Marlbridge had. tok an o2der foz the parties 
ſpedy delivery out of pziſon in caſe of Piſadventure, this Ac p;ovideth fo2 the 
fame both in caſe of Piſadventure and of ſe defendendo. 


q Per miſadventure ou ſoy defendant, ou en auter man- 


ner ſans felony.) Df this matter ſomewhat bath been ſaid in the erpoſi- Marlh. cap. 25 

tion upon the Dtatute of Marlbridge: an Indictment 92 a Uerdict that A.killed 43 ACp.z. 3 E-3- 

B. ſe defendendo is not gad, but the ſpecial matter muſt be ſet down, to the Coron. 302, 354. 

endthe Court may adjudge it to be upon inevitable neceſſity; whereof you ſhall *F 53+ ibid. rr6, 

read a notable Recozd in the Parliament Rolls of 3 R. 2. John Imperialls caſe ; ; qt ny 

Note the wozds here, Sans felony, vide Marlbridge ubi ſupra, and in gur Boks _ * 7a 

it is ſaid fo beno Felony ; and the reaſon is, becauſe neither of them is done Roc. Pacliam. ;; 

felleo animo, R.z. nu. i8.Jobn 
If a man kill another in his own defence, if he eſcape, ec. the Town hall Imperials caſe 

be amercied, as an auncient mark of the Common Law, that made it Felony. 


T Soiten _ jeſque al venue des Juſtices errants oual- 


ſign a gaole cliver 1C. ] Yereby it appeareth what expedition ought to 
be uſed fo2 aboiding of long impziſonment, viz, untill the nert coming of the Magn. Chart. 
Jufices ; ©c& foz this Magna Charta, CaP. 26. & 29, 
| And here it is to be obſerved, that the Law of England is a Lawof mercie, 
Lex Angliz elt lex miſericordiz, foz th2e& cauſes : 
Firtt, that the innocent ſhall not be wozn and waſted by long impziſon- 
ment, but (as hereby, and by the Statute of Magna Charta appeareth) ſpedily 
come tohis triall. 
Decondly, that pziſoners foz criminall cauſes, when they are bzought to their 
friall, be humanely dealt withall ; foz * Severos quidem facic Juſticia, inhumanos * Reguls. 
Sſ 2 non 


316 (loceſter. Cap. 9, 


non facic, And therefoze it is ſaid; Cum autem captus coram juſticiartis pro- 
Bra&lib.z.fol qucendus fuerit, produci non debet ligatis manibus ( quamyis al:quando compe- 
137.4, Prit.far7.b 1 propter periculum eyafionis ) & hoc ideo, ne videatnr cozCtus ad aliquam 
purgationem ſuſcipiendam, And Fleta ſaith, Cum autem cap 1n judicio pro- 
duct debeant, non producantur armati, ſed ut judictum recepturl, nec ligatl, ne yi- 
deantur reſpondere coaQti, 

Thirdly, the Judge ought to exhozt him to anſwer without fear, and that ju- 
ſtice ſhall be duly adminiftred to him, 

It is to be obſerved, that Juſtices of Gaol delivery mayfake an Indiq/ 
ment of killing of a man ſe defend”, becauſe their authozity 1s generall, but 
Juſttces of Peace cannot take ſuch an Jndictment, becauſe their Commiſſien 
is limited, and if is taken not to be within their Commiſſion. 


Flera lib.x.cap.31. 


T Ec ſiſoir trove perpaiis que il ſoy fiſt ſoy defendend? 


ou per miſadyentur e, &Cc. |] This may be two waxes, citler when 
he 1s indicted of $urther oz Yomicide, and the Jury finde it ſe defendendo, 
v2 when he 1s ſpeci..lly indicted, that he killed a man ſe defendendo, whereuntg 
( fo2 ſafeguard of his geds) he may plead Not-guilty ; and if he be found guilty 
{e defendendo, he fozfeiteth his gods, if not guilty he ſaveth them. 

Þere is implied a Parime of the Common Law, that the life of a man ig of 
37.8, Appeal. ſo pzecious regard in Law, that the death of a man cannot be juffificd, as in 
wy Af _ 3 this caſe the Defendant in the appeal cannot juſtifle the death ſe defendendo, 
PL _ -" "* but muſt plead Not-guilty, andas our Act ſpeaketh, $i ſoir trove per paiis, &c, the 
Pl.Com. 101. Jury may find yeritarem fa&!, the truth of the fart, 

25 E.342.29E.3 And herein note a diverſity between an appeal of Death and an appeal of 

94 PBayhem ; foz in appeal ef Payhem, if the Defendant plead Not-guilty he can- 
not give in evidence that it was ſe defendendo, foz that he ought to have pleadey 
it by way of juffification in barre of the Action. 

A here is alſo another diverſity between an appeal of Bayhem, o2 an Action 
1911.6.31.21H.6 gf Treſpaſſe foz wounding, 02 mannas of life and member ; and an Action of 
= _ 14. Treſpaſſe of Aſſault and Battery foz a man in defence, oz foz the p2eſervation 
"x © * ofhis poſſeſſion of lands o2 gecds ; foz in that caſe he may julfifie an Aſſault any 

4attery ; but- he cannot juſkifie either mayheming, oz wounding o2 mannas of 
life and member ; andſo note a diverſity between the defence of his perſon, and 
the defence of his poſſeſſion o2 gods. 
2 E.z. Coron. If a man be indiced befoze the Tozoner of the death of a man ſe defendendo, 
286, Sce Marlbr. and that he fled foz the ſame,, he ſhall fozfeit his gods, Which ſaveureth of the 
cap. 25. Common Law. 

No man can be acceſſary to one that killeth another ſe defendendo, 
= = 3- Coron. "If @ manbe indicted fo2 killing of a man by Piſadventure, oz ſe defendendo, 

and is out-lawed thereupon, he ſhall fozfeit no lands, but gavs and chat- 


tcllsonely. 


T Ferra les Juſtices afſayoir aut roy, & le troy luy ferra 


py Crmmede grace fil luy pleiſt.] To the King, that is, in the Court of Chancery 
44 E:3-442 1":4- the Pleas whereof be Coram domino Rege in Chancellaria ; and there the Lozd 


; PI.C : 
I your Chancelloz upon the Recozd certified to him in the Chancery by fozce ofa 


Writ of Ccrciorari, ſhall of courſe by fozce of this Ac grant him his pardon 
without ſpeaking hereof to the King, foz that ſpeaking ts intended judictally in 
Court, as hath been ſaid ; And note this Clauſe is generall, andertendeth 
aſwell toan Appeal,as to an-Jnvictment; and therefoze if a man be appealed of 
Darther, and it ts found thaf he did if ſe defendendo, oz by Piſadventure, the 
Ling tis to pdon it, fo2 the offendo2 cannot be put to death; whteh is the end 
of his ſuit, and Appeal lteth not fo2 ſuch a killing ; otherwiſe it is where the 


Appellex is to have judgement of death, cz there the King cannot pardon -* 
q rcrra 


Cap. 9. Gloceſter. 317 


C Ferra grace {1 luy pleiſt.). Are but wozds of reverence to the vg Caootd, 206; 
R , . * *% : . +354. 2) E:3. 
King, fo2 the King ts obliged Ex merico Juſticiz, to grant the pardon,albeit ſome ,.. 4; x.z. 44. 
opinion ts to the contrary ; otherwiſe the Lo2d Chancelloz could not do it with- Stam. Pl. Cor. 


ont warrant from the King. 16.b. Kelwey 108; 
| Purveiw eft enſement que nul appeal ſoit abatu cy 


lioverment come avant ad eſtre.] Zhe miſchief befoze this bzanch of 
this Act, was, that tyere were ſo many erceptions fo abate the appeal,eſpectally 
being ever allowed learned Councell to defendthem ; and the miſchief was 
the greater, fo that the appeal being once abated, never any other appeal (in 
favour of life) could be bzought afterward, 

At the Common Law, theſe exceptions were allowed to the Plaintiff in the 
appeal of death : 

1+ That the Plaintiff was not pzeſent at the moztall blow given,oz Felony 
done ; foz Glanyile ſaith, Ita ur de morte loquatur ſui viſus ſuo teftimonio mu- 
ler auditur accuſare aliquem de morte yiri ſut 4 de yifu loquatur, And Braon Glanv. lib.ule 
ſaith, In omni vero caſu criminali, quz ſub ſe continet feloniamy in appellodebet cap. 1 ,4,5, &c. 
fieri mentio de anno, de loco, de die, de hora, loqui etiam oportet de ilha auditu, Bra, lib, 3. fol. 
And the concluſion of the Writ of Appeal then was, Offert ſe diſrationare, &c, 23% &c. 
ficut ille, ſeu illa, qui vel quz przſens fuit, & hoc yidit, 

Andin another place he ſaith, Non autem haber appellum famina nifi de morte 
virt ſui inter brachia ſua 1nterfecti, &c, And Bracton ſaith, Des fems yolons nous Lib.3-fol.x 254 
que nul ne puiſſe appeale de felony de mort de home, forſque de mort ſon baron Brir.ubi ſupra. 
te deins lan & jour enter ſes braches, 

Theſe wozds Infra brachia, have this ſignification, that ſhe muſt nof onely _ | 
be his wife de jure, but alſo de faRo, that is, in poſſeſſion ; fo2 the wife in poſſeſ, 2'** <2p.2. C.7; 
ſion without lawfull matrimony ſhall not have the Appeal, but ſhe muſt be his _— $4548 
wife both in right and in poſſeſſion without elopement from her huſband, xc. 02 15. 38 fs : 
divo2ce, xc. Pany other erceptions were befoze this Ac, as appeareth by our 27 44.3. 
ancient Authozs, to be taken, and another manner of count made befoze this Ubi ſupra, 

Act, now this Ac hath retained all that was certain, and rejecedthe reſt, as 
hereafter ſhall appear. 

If the Writ of appeal doth comp2ehend the ſpeciall matter, viz. that the 
husband o2 anceſto2 wes flain ſe defendendo, oz by Biſadventure, the Writ of 
his own ſhewing ſhall abate ; foz an Appeal as hath been ſaid, lyeth not of ſuch 
a killing becauſe the end of the Appeal of death is, that the Appell& may 
have judgement of death, v1z. death foz death, 


T Purview eſt que nul appeale ſoit abatu;,&c.] his clauce 
if it be taken by it ſelf,is generall, and literally,as ſome hath taken it,extendeth 
to all Appeals, as of Death, Robbery, Rape, Felony, Bayhem, xc. but Ex 
antecedentibus & conſequentibus fir optima interpretatio, andall the antecedent 
clauſes do concern the death of man ; nay in this very ſentence theſe wozds are Se :. part of the 
contained, Er de quel arme il fuir occiſe, Which manifeſtly do pzove that this Ac 1nfir. ſc8. 500, 
is onely intended of the Appeal of the death of man. And therefoze the Appeals 52": Brit fol. 45. 
df Robbery, Rape, and of other Felony and Payhem are not within this Act 46, 22 Aſſp. 97. 


foz the miſchief was, as hath been ſad, in the caſe of the death of man, bi. Cor is = 


Brit, fol.40, b. 


 Lappellour counte le fair, lan, le jour, le heure, le Wo 


temps le roy, & la ville oule fair fuiſt fair, & dequel arme «4 5.1. oe. 


«4 © N : or is. 
1] fuir occiſe.) By this Act the count of the Appellant muſt compzehend AY 
theſe ſeven things : 1. The fac, 2. the yer, 3. the day, 4. the hour, 5+ the 

ime of the King, 6. the Town where the fa& was done; and laltly, with 

what weapon, 


T Le 
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Brie. fol. 7. lib.5. 


fol. 120, 122. 


Longs caſe. 
See hereafter 


Heydons calc. 


Bra. li.5.fo, 359 


Lib.4.f0.4 1 <4 bs 
Heydons caſe. 
2: E.z.Coron. 


244. 11 Hi4. 1 


T1. Com. 401. 


Bra&, ubi ſupra, 


Heydons caſe, 


vbi ſupra. 


Lib. 9. fol. 6:. 


Seign' Zanchars 


caſe, 


Paſch, 32 Eliz. 
reſolved by the 
Juſtices. 


Cap. 9. 


Gloceſter. 


CT Le fait.) Lhe fac : Yercin muſt le ſet fo2th,fii ff whether it was by 
weund,o2 without wound, if by wcund,feur things are necefſary tobe rehearſed 
in the ſetting out of the fac, beſides the circumftences nmienticncdin the Acviz, 
x.Jn what part of the body the wcund was: 2.of what length & depth the weund 
was, where the wound is of ſucha quality, ſo as if may appear tothe Conrt 
that the wound was mozfal ; but if his arm was cut eff, o2 the like, there the 


length o2 depth'cannct be ſhewed: 3. that the party wennded dycd of that 


* wound; and laffly, that it may appear that be dyed cf that weund within the 


ver and vay after the giting of the wcund; Jf withcut wcund either by Weaxen 

02 without;If by weapon,as by a blow oz bzuiſing, o2 by putting up a hot Jron 

in the fundament, 02 the like, then as many of the cicuniffinces befoze menti- 
oned in the declaration of the fac as dee agree therewith z.nd the reff cf the cir; 

cumftances required by the Acareto be ſet fozth : If withcut weapon, as by 

poyſoning, dzowning, burning, ſuffocating,trangling, o2 the like, the manner 

of the fac muſt be ſet fozth, and ſo many of the circumikances required bythe 
Act as agree therewith, namely, all the circumſtances, ſating with what weas 

pon the ny was done, becauſe no weapon was uſed in committing of this 

Felony, but notwithſtanding,this Ac ertendeth to all Yomicides, theugh they 
were not done with any weapon, 


T Lan.) what is, the y&r of the raign of the King. 


« Lejour.] The vayhere is taken foz the natural day, comp2chend, 
ing both the @olare day, and ths night alſo,confaining 24. hcure,and therefoze 
if it be done inthe night, it is ſaid In ncRe cjuſdem die1, 

Ifa man be feloniouſly ffrucken the 10, day of December, gc. whereof he 
dyed the 10+ day of January, he cannot alleage the killing the x0, day of De- 
cember when the ftroke was, but he may alleage the killing tobe the day that 


+ he dyed; but the ſureff concluſion is, and ſo he killed him in manner and fozm 


afozeſaid;fo2 though to ſome purpoſe the death hath relation to the blow, yet this 
relation being a fiction in Law maketh not the Felony to be then committed. 


T Le heure.)] Hora conſtat ex 40 momentis, The hour, as foz example 
to ſay 16, die Decembris, viz. in hora decima in ncRe ejuſdem die, 
There are divers diverſities between the alleaging of the hour, and the day, 
02 yEr. 1+ In the count upon the Appeal one may ſay, Circa horam 10.ante me- 
ridiem, &c, 02 Inter horam decimam & undecimam ante meridiem ; but the like 
cannot be done either of day, yer, o2 part of the body : as the fac cannot be 
alleaged to be done circa 10, diem Decembris, &c, 02 inter decimum & 1 1. diem 
Decembris, 03 circa annum ſextum Dominz Regis nunc, 02 inter ſextum & ſepti- 
mum dicti Domini Regis nunc, 02 alleage the Weund to be given circa oz circiter 
peQtus : and the reaſon of this diverlity is, that it is moze difficult to alleage 
the true hour, then the true day e2 yer ; andyet the Plaintiff in the Appeal 
is not bound fo pzove in evidence, neither the pzeciſe hour,no2 the very day that 
he alleageth in his count : another diverſity is betw&n the Appeal and the 
Indictmont, foz in the Indictment the hour ne&ds not to be allezged, 

And although the day be alleaged, yet if the Jury finde him gailty at another 
day, the verdict is god, but then in the verdic it is ga;d to ſet down on what 
day it was. done, in reſpect of the rclation of the Felony , andthe ſame L awis 
in the caſe of an,Indictment, | 

At the Seſſions of the peace toldcn fo2 the County of No, cone Syer was in- 
diced of Burglarte, 1 Avguſti 31 Elz,and upen not guilty pleaded, it fell out in 
evidence that the Burglary was done 1, die Septembris in eodem anno, ſo as 
primo Auguſt there was no Burglary done, and thercugcn he was found not 
guilty, and afterwards he was indiced again x, Sertembris, &c, and it was re- 
ſolved by Wray and Periam Juſtices of AMiſe, and by the greatcſt part of the 


Judges, 


Cap.9. (loceſter. 
Judges, that he ought not fo be fried again, foz he monght have been found 


guilty upon the firſt indictment, foz the day is not material , but it is neceſſary 
foz the Jury in that caſe to ſet down the day,and ſo in caſe of appeal. 


9 


T Le tempsle Roy.] The year being already named,it might ſeem y;4. 11ctni, 
that the time of the King,which is the year of the raign of the King, is nedleſſe, Cacc here follow« 
but it is hers again added, to the end, that not onely the year want py 


alledged wherein the blow, xc. was given, but alſo the year when the death en- Calc 


ſued thereupon, to the end that it may appear,that he died of that blow,xc. with- 
in the year and day ; and whenſoever the year of the King ought to be alledged, 
it dzaweth with it time and place,that is, the dap and time, when and where the 
death enſued. ' 


T La ville.] This-muſt be underſtwd, if the murder 02 homicide 
were done in a Town, but if it were done in a place known ont of any Town, 
then may it be alledged in that place known in ſuch a County, - 

And- ſoina City it may be alledged in a Pariſh, xc. becauſe ſugh a Pariſh is 
in lien of a Town. 

But ,in the Country ifa Pariſh contain divers Towns, the murder oz ho- 
micide cannot be alledged in ſuch a Pariſh, foz that this Stafute requireth, 
that the fac be alledged in a Town, 


+ and 
Caſe ubi ſupra, 


' © Ertdequel arme fuit occiſe.] with what weapon the wound Lib. fol. Mas 
was given : Andalbeit one certain weapon mult be alledged-in the Count, pet <ballis Caſe. 


upon the evidence, if it be p2oved that the wound were given with any other 
weapon, the offender ſhall be found guilty ; as if it bealledged in the indictment 
that the wound. was given with a Dagger, and it is pzoved in evidence,that it 
was given with a Dwozd, Rapier, Poke, Yatchet, Bill, oz any like weapon 
with which a wound may be made ; foz it were unreaſonable to dzive the Plain- 
tife in the appeal to pzove the ſelf ſame particular weapons, whereof many 
times he cannot have notice ; But upon ſuch a count, oz an indictment in evi- 
dence it cannot be pzoved, that the party was poyſoned, 02 dzowned, oz 
burnt, ſuffocated, oz ſtrangled, o2 the like, where no weapon at all was uſed; foz 
that evidence doth not maintain the count in the appeal oz the indiament, 
becauſe it.-is murder o2 homicide of another kind, and not under tho ſame 
claſſis that is alledged in the count o2 indictment, and therefoze the Plaintife 
by ſuch as btewed the body may have notice. 

Andalbeit this Statute requireth, that it be allcdged in the count of the ap- 
peal, with what weapon he was killed, it is to be nnderffd in caſe where he 
is killed with a weapon, foz albeit ( as hath ben ſaid) there was no weapon at 
all, as in caſe of poyſoning, dzowning, ec. yet doth the appeal lie foz ſuch a 
murder oz homicide ; and the weapon is in this Ac mentioned foz example, 


T Purdefaultde freſh ſute.] gt the Common Law if the 
Plaintiff in the appeal of death had not made ſreſh ſute, he ſhonld not have 
maintained his appeal: fo2 freſh ſuit recens inſecutio, that is,a ſpedy and conti- 
nu. il purſuit of the felon fo2 his appzehenſſon and convicion,and that is foz two 
(everall purpoſes,one to have reffitution of his gods,as in the appeal of rob- 
bery and the like, and the other foz the maintenance of the appeal it ſelf, as 
here in the caſe of death, where no reſtitution of gods is to be had, but puniſh- 
ment of the offendoz by death,and that freſh ſute which the —_— in the ax- 
peal of death is to make,is here intended.U hat this freſh ſuit was at the Com- 


mon Law zoth notably appear by BraKon, Qui appellare yolueric & bene ſequi,de- 
ber ille cui injuriatum erty tatim quam oY poterit hutefjum levare, & cum huteſio — P31 


ire ed villas vicinas & propinquiores, & ibi manifeftare ſcelera & injurias 
perperratas, & continuo accedere devet ad ſeryientes Dorttini Regis, fi —_ 
poſſing 


320 Gloceſter. Cap. 10. 


poſſint., ' & ' deinde' 4d" cororiatotesz/ 8 fic inde fine” interyallo ad proximunm 
. Commatumm, &c, 


q Deins Van &lejour.) Here the year is.to be accounted fo; 
the: whole year accozding to the Kalender, and not'acco2dingto 28. dayes tothe 
moneth,and the day is intended of the natural day,and by this A. if the appeal 
of death be commenced within the'year and the pay, it is ſufſictent freth ſuit, 
but after the year and day the appeal of death cannot be commenced, 

If. the nert heir'of the dead be within age, -he mult b2ing his appeal of 
27E.3.83.32E.3. death within theyear and the day acco2ding to this Act, but it þath ben holden 
gn $7:456-3d7: | Books that the paroll ſhould demurre untill his full age ;: andthe rea- 
13 Af.z0.21 ACN, Wanany 
24. 21 E.z.23, ſon ye&lded therefoze is, that the Defendant cannot wage battell, xc. ut it 
11 H.4.94.17E.4 hath been often adjudged and appzoved by continuall expertence of latter times 
2b. 37 H.8.11.4. that.it ſhall pzoced during his minozity, and the reaſon of failer:gf Battell is of 
SomtT.Cor. no fozre, foz that a/ man above ſeventy years of age ſhall have an appeal, ec. 

E :.Cor. 23, and yet the Defendant ſhall be ouſted of battell, and ſo if the Plaintife in an 
15 6-be-0le 5*5* appeal-be mayhemed, ec. the Defendant thall be ouſted of battelj, andyet the 


appeal ſhall pzoced, 
qT. Apresle fait.) That is, after the felony by homicide committed, 
Stamf.pl. Cor, If a man be mozfally wounded, xc. the firſt of May, and thereof di; 
{0l.63.2, eth the firſt day of July, ſome doe hold that the appeal 1s to be b2ought 


within the year and day after the ,blow given, fo2 that the death enſuing 

hath relation to it, and that is the cauſe of the death, and the offender vid no- 

thing the day of the death. 

Vere-the Law hath made a limifation in the'appeal of death : By the 

See the fourth ancient, Law Juſtices in Eyze did ride fromſeven year toſeven year, and 
part of the Inſt, befpzg them no plea of the Crown could be inquired of fo2 any offence commit- 
my _ ow ted befoze the laſt fozmer Ey2e : ©o the Juſtices in Eyze in the Kings fo- 
ancent Authors Teſts may hold a Juſtice ſeat from thzce year to thze year. But no offence in 
quoted there, the. fozeft can be at the Juffice ſcat inquiredof befoze the laſt fozmer Juſtice 
See the fourt ſcat. | 
> ofthe] Inſt. *Wwnt the year and the day ſhall be accounted from the death, foz befoze that 
of Fe Foreſt, fimemo felony was committed, and thus it hath ben often reſolvedand adjuy- 
* Heydons Caſe, Sed,; 8d the reaſon aboveſatd grounded upon relation, which is a fiction in 
ubi ſupra. Law, holdeth not in this caſe, : | 
26 Aſſp.52. Jf an appeal of murder be bzought, and hanging the ſuif, and after the year 

and day is run out, one become acceſſary to the appellee, the Plaintiffe ſhall 

have an appeal againſt him aſter the year and day paſt after the death, but it 

mul be b2ought within the year and day after this new felony as acceCſary, fo; 

that in this caſe [apres le fait ] is underfi@d after this new felony as ac- 

ceſſary done. 

Thus much ſhall ſuffice fo2 the expoſition of this Law, moze ſhall be ſaid 
concerning: appeals in the treatiſe of Pleas ofthe Crown, whereunto it p;o- 
perly belongeth. 
Dce the Statute of z H.7, cap.r, 


Cr er rr —_— _— 


CAP. X. 


W, 1.02.43 $-- i] ſoit contenue en leſtatute le Roy que ore eſt 
IW. 1. cap. 43. quedeux parceners, ou deux queux teigne 
en common , ne. puiſſent fourcher per efloine, del heure 


que 


Cap. 1t. Gloceſter. 


que ils ount un foits apparus en courte : Purvieweſt, que 
meſme ceo ſoit tenus & garde per la ou home & a feme 
ſont empledes en la court le Roy. | 


The miſchief befoze this Statute was, that notwithſtanding the Statute of 
W.1. the hugband and wife(unleſſe they were joyntly enfeoffed)might Fourch 
by eſſoine,foz that Statute extended but to Parceners and Joyntenants;See in 
the expoſition upon the Statute of W.x. cap. 43. 

This Statute extendeth to common efſoines, and not to efſoine de ſeryice 

e Roy. 
| Allo this Statute extendeth onely to reall Actions, and therefte in perſo- 
nall Actions baron and feme may Fourch by eſſoyn, 

Pozeover this Ac extendeth to eſſoines after appearance, that is, that all 
the Tenants have appeared, and therefoze baron and feme may Fourchby 
eſſopne befoze appearance notwithftanding this Ac ; hereby it appeared that 
eſſoynes, at the firſt allowed upon juſt cauſe, were afterwards aſed merly foz 


delay. 


CAT. AL 


Urview eſt enſement , que f1 home bailla en 1a Citie 
de Londres ſon tenement a terme des ans, & celuy a 
que le franktenement eſt, ſe face empled'per colluſion, & 
face default apres default, ou veigne en court, & la voile 
render pur faire le termour perdre Ga terme, & le deman- 
dan eit querele, iſsint que le termour puiſſeayer recover 
per briefe de covenait, le Maite & les Bailifes puiſſent en- 
quirer per bone viſne en la preſence del termour, & del 
demandant, le quel le demandant moveſt ſon plee per bori 
droit quel ayoit, ou per colluſion & per fraude pur fairele 
trermour perdre ſon terme. Et fitrove ſoit _ enqueſt, que 
le demaundant moveſt fon plee per bon droit quil ayoir, 
ci ſoit le judgement performe maintenant, Ee > troye ſoit 
per enqueſt, que il luy empleda per fraud pur toller le 
termour ſon terme, ci demurge letermor en ſon terme, & 
lexecution del judgement pur le demaundant ſoit ſuſpendus, 
jelques apres le terme naſe. Er en meſme le maner ſoit fait 
de equitie en tiel caſedevant Juſtices, fi le termour le chal- 
lenge devant judgement rendus. 


Lhe generall miſchief befoze this ®fatute was, that the Tenant fo2 terme 
of yeares was ſubject to the pleaſure efhim that had the fre&hold, foz if he hav 
luffered a recovery in a reall Action, thongh in =_ it were by colluſion ( uy 

t $row 


13 E.;.Eoine g. 
3E.3-29.12H.4.3 
38E.3.18.39E.g 
29, 12 Hi4b. » 
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eredit the Common Law gate to recoveries inreall Actions)ths intereſt of the 

termour was overthzown, becauſe he could not fc.iſifie the recovery of the free; 

hold, foz that by the Common Law none could falſifie a recovery of a freehold, 

but he that had a freehold. This Act pzovideth a twofold remedy: 1.foz the City 

of London by Writ in nature of a Commiſſion to the Bayo2 & Ballifes groun, 

ded upon this Statute, ec. 2. generally by receit befoze judgement, which gg 

Fleta lib,2.c3.48; Flera doth render in theſe wozds, Conſticutum elt, quod {1 quis in hujuſmodi 

locis (viz. Civitatibus & Burgis privilegiatis ) renementum dimuſit ad terminum an« 

norum, &-ille cujus liberum eſt tenementum permiſertt ſe umplacitarl per collnſio- 
nem, & defaltam fecerit poſt defaltam, ( and ſo fo the end) Vide Fleta, 

Another zniſchief was, that after ſuch a recovery had by colluſion, any 

the leſſee ouffev thereupon, he 'ſheuld hate his Action of Covenant ( at the 

-. leaſt)upon this wozd dimific, &c., againſt the lefſoz, and ſo the termour If 

- his poſſeſſion, and was d2iven to his Action, which was a canſe of multiplica, 

tion of ſuits, 'Er boni legjiſlatoris et lices dirimere, 


19 E.3Aſ8s Bailla a ſon tenant a terme des ans.] at the making of 
- = " quem" 4 this Statute there was neither Tenant by @tatute Merchant, noz Staple, no; 
too. 7 H.4-12. 3. Elcgit, foz theſe executions againſt lands were given by Acts of Parliament 
&b.zo H.6.Faux- mabe afterwards, and yet having but Chattells, they could not falſifie( as 
erderecorery 9. hath ben ſaid) no moze then tenant foz yeares. And though in our boks 
5 + there be aConceſſum that Tenant by Statute Perchant might fallifte, yet the 
i anebh. -,m Treaſon yeelded there doth weaken the authozity thereof, foz there they give the 
83 Kelwey x08. Treaſon, foz that he was not made party, which he couldnot be in the Prz- 
E.N.B.198.lib.6 cipe he having but a chattell ; And latter authoaities are againft if, and a 
fol.135. _ judgement in Parliament alſo, yet being in equall miſchief, though they be 
-5""g We. created ſince our Statute, yet are they within the remedy of this Ac, foz upon 
Aſcoughs Caſe, the matter -they are but termours, But otherwiſe it is holden in caſe ofa 
21 H.$.cap.15. Gardian in Chivalry,, that he is not within this At, foz he commeth not 
24 5.4.27 _ in by any contra betweerle the parties, as-lefſ@ foz yeares, and Tenant 
12,Kelwey 128, by Statute Perchant, Staple, oz Elegir oziginally doe, but merly by gd 
in Law, . > 

,.- This termonr foz yeares intended by this Law muſt be by Deed by the er- 

33 trot p2efſe w0z0s/ of the body of this Ac, Iifine que le termour ey: recover per 
19 E.z.receit. 15, briefe de coyenant ;5 Which mull be by De&d, as, in thoſe dayes few were 
9 Eliz. Diez. made otherwiſe, and ſo it was reſolved by the Court of Common pleas, 
brireon 93.d. and this Act required a Deed, left it might be uſed fo2 delay. But now by 
kn 3 Jacobiin the Statute. of 21 H,8.cap.15, Tenant foz yeares by D&d oz without 
ommunt Banco ed may falifie, and ſo by that Law may Tenant by Statute Perchant, 
21 H.3.coÞ.15- Staple, oz Elegir doe, which Ac being a beneficiall Law is conftrued fa- 


bourably, 


1b. r1.fol.z3.b. CT Enla Citie de Londres.) That is, in the Court of the Hu- 
Powlterscale. fAlirgs, the greateſt and higheſt Court in London ; it is called Huſtingum 83 
Huſtings of two Saxon wozds, viz, Huſ, 1, domus & %1ing 1, placitum, 0 
Huſtingum is as much to ſap, as domus placitorum, oz forum contentioſum, 
where cauſes are pleadcd; and other Cities have the like Court,and ſo called,as 
York, Lincoln, Wincheſter, &c, 

Vere the City of London is named, but it appeareth by that which hath ben 
ſaid ont of Flera,that this Ac extends to ſuch Cities and Bozoughs pzeviledged, 
that is, ſuch as have ſuch p2iviledge to hold plea as London hath, 

4But London was named foz erccllency, fo2 that in thoſe dayes if ercelledin 
freedom and fulneſſe of trade and Perchandizing ( with ozder, but without 
monopolizing) like the gad Wayliffes of the Kingdome erpozting our 
native, neceſſary, and reall commodities, and impozting pzofitable and 
neceary commodities. Andin thoſe dapes the erpoztation farre ercededthe 


impoztation, whereby ths Realm flouriſhed in all opulency and in —_ 
0 


Fleta ubi ſupra. 


Cap. 11. Glaceſter. 


of Ships, Berchants,and Pariners, afwell in warre as in peace,inſomuch as 
taking one example that was nert my hand, in time when England was deply 
ingaged in a long and chargeable war, the native Commodities erpozted ( as 
taking one yer fo2 erainple) amounted to the value of two hundzed and twelve 
thouſand, thze hundzed thirty and eight pounds, the Dunce of Silver then 
being xx+d; and the gods impozted to the ſum of Thirty and eight thouſand 
fourſco2e pound3, and nine pence ; whereby it may be concluded what money 
was b2zought into the Realm, and how much the erpoztation erceded the 
impo2tation- | | 

"has to the end that Merchants and others might enjoy the houſes which 
they held foz peers ſoz the advancement of Zrade and Traffique, London was 


particularly named. 


C Ecceluy a que franktenement cſt.] Theſe wozds are ffrong- 
er, then if the Statute had ſaid Tenant, and yet the vouchee is taken within 
this, and the other bzanch alſo, as in the expoſition upon the ſecond bzanch 
ſh.ll be ſhewed. 


C Se face implead per colluſion.) wut the Termoz that is to be 
received by the ſecond bzanch which referreth to this, muſt not onely alledge 
thaColluſion, but alledge matter fo the ſafeguard of his intereff, as thete 
ſh:11 be ſhewed. 


« Facedefault ou voille render.) Faint pleaver is not taken to 
be within this Ac : ſee the laff clauſe of this Ac, 


C Er ledemandant eyt quereF.] That is, if the Demandant have 
Crecntion,and the Termour ouſted,ſo as he may habe his Action of Covenant, 


q Le Maire & les Bailifes puiſſent enquirer, &c.] And this 


enquiry muſt be done by wait in nature of a Commiſſion grounded upon this 
Act, directed to the Paioz and Bailifes, reciting the Leaſe, the bzinging of the 
Acion by colluſion, and this Statute, and concluding thus, Ideo yobis manda- 
mus, quod conyocatis partibus coram vobis, & inquifita ſuper hoc plenius yeri- 
tate eidem A. ( that is the Termoz ) de pradit' meſſuagio cerminum ſuum 
quod juſtum fuerit ſecundum formam Ratuti prxzdi&?* habere faciatis, And ſo 
regularly, when any like authozity is generally given by any Act todo juffice, 
{t ought to be done by fo2ce of the Kings wzit grounded npon the Ac, any 
the wzit grounded upon this Act is called, Breye de inquirendo yericatem 
ſuper ſtatutum GloC', 


T Execution del judgement pur le demandant ſoit ſu- 


ſpendus.] 209 as the LAo2 andhis heires in the mean time having the re- 


, notwithſtanding the Judgement; thall habe the Refit andſhall puniſh 
aſte, 4c. 


7 En meſme le manner ſoit fait de equitie intiel caſc 


323 


car”, 


Regiſt, 179.2; 


17 E.3.fol.29. 
Kelw, 168. b. 


deyant Juſtices,ſile termor ceo challenge deyant judgement.) 4 £.:.Recci 159 


This Termoz mult be by fozceof a leaſe by Deed, as it was reſolved Trinic, 3, 
Jacobi ubi ſupra, 


10 E.3-45. 21 Es 
3-1.17 E.3.29. 
zz E.3.8. 19 E.3 


This is the firlf Ac that gave receit in any caſe, and by ſo2ce of this Act tht Receir 1x2 9 E.44 
Lermoz2 befeze Judgement may paay to be received tb defend the right and 30. 7 H-7-11, 12; 
intereſt of his term upon the defcult,o2 Render,oz Nient dedire of the Tenant, 2* 1-7425-14 H. 


but not upon Faint pleader : and Tenant by Statute Merchant, Staple, and 


fp - kaken within this bzanch, aſwell as within the fozmer bzanch of 
v : 


Andit is not ſufficient fo2 the Termoz to alledge Colluſion, but he mnſt alſo 
Tt 2 traverſe 


8, 4. 


45 E. 3.7. 13 H, 


8.7. ig Eliz. 


Dier. 253. Þ. 
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19 E.z-receit. 15, 


14 H. $.4, 27 H., 
3.7. 


Regiſt, 2.b.34 H. 
4. 25. 

See how this is 
corre&ed by the . 
Stature of 9 E.2. 
Iintituled, Ar ticu- 
los Statuti Glo® 
Correfos, Ofc. 


(Flocefter. Cap.12, 


traverſe the point of the Demandants Urit, o2 plead ſome barre to his title ; 
foz this Law that giveth him to be received, enableth him to plead foz the ſafe; 
guard of his intereft. 

The Termoz muſt be received befoze Judgement, and albeit he doth defend 
hits term, he thall not arreſt Judgment, but ſuſpend Erecution during the 
term; foz theſe wozds, En meſme le manner, maketh this bzanch in equipage 
with the fozmer. 

If the Tenant vouch,and the Uouche enter into Warranty,and after make 
default, the Zermoz ſhall be received ; foz albeit the firſt bzanch ( whereuntg 
this doth refer ) is, when he that hath the franktenement make default, pet in 
as much as the Uonche is Tenant in Law ( this Law being benefictall foz 
ſafeguard of the intereſt of the Zermoz) he ſhall be received, foz it is within 
the ſame miſchief. 


LAT. A145 
Ji eft enſement, que ſi home ſoit implededete- 


nement en meſme la citie, & vouch forrein' a garrin- 
tie, quel yeigne en la chancery & cit briefe de ſummons 
ſon garrantor a certe jour deyant Juſtices du banke, & un 
auter briefe au Maire & as Bailifes, que ils ſurceſſent en le 
parolle que eſt devant eux per briefe, jeſques a tauntquele 
paroll* de le garrantee ſerra termine devant Juſtices du bank: 
Er quant le parol de la garrant' ſerra termine devant Ju. 
ſtices du bank, donques ſerra dit au garrant” que il yeigne 
en la citic de Londres a reſpoign' de chief plee. Er le de- 
mandant per ſa ſuit eit brief de Juſtices de bank, au Maire 
& as bailifes que ils yoilent avant en le plee. Erfi lede- 
mandant recover vers letenant, veigneletenantas Juſtices 
de bank, & eit brief au Maire & as bailifes, que fi lete- 
nant eit laterre perdus, que ils facient extendela terre, & 
retorne lextent en bank a certe jour, & apres ſoit maunde 
au viſcount du pais oule garrantee fuiſt ſummons, que il 
luy face aver dela terre legarrantor a le value. Yide Articul 


Glouc. correft Anno 9. Edw. 2. 


—_ 


The miſchief at the Common Law, when the Zenant did vouch one fo 
Warranty, and p2ayed that the. Uouche might be ſummoned in a fozrein 
County, was the great delay that the Demandant hadthereby, and ſpecially 
in London, foz that in London the Plea could not be removed neither by Tol: 
no2 Pone ; but the Plea was put without day, and the Reco2d removed by the 
Kings Writ info the Court of Common pleas, xc. and ſome did hold, that af 
the Common Law the inferiour Court was put out of juriſdiction: but now by 
this Statute, and that of 9g E. 2. the Demandant ſhall ſue out of the Chancery 


a Writ of Summons ad warrantizandum againft the Uouchee, retoznable "= 
| 


Cap.12 (7loceſter: 325 
the Juſtices of the Court gf Common pleas at a cerfain day, and another wit 
out of the Chancery called a Recordare to the Baioz and 1Bailifes to remove 
the Recozd befoze the ſame Juffices at the ſame day, and thereupon the 9Paioz 
and Bailifes, being required thereunto by that wit, to pzefir the day of the 
return of that w2it to the parties to appear at the return of that wzit ; and 
when the Court of Common pleas hath determined of the Warranty, then 
the Uouche fh.ll be commanded to go inta London, ta anſwer tq the chief Plea, 
and by a judiciall w2rk the Courtof Common pteas fhalt remand the Reco2d, 
requiring them to pzoceedin the ſamePlea ; and fo fozth, as it is contained wn 
both theſe Acts. 


T Enlacttie.] That is, the Citie of London ſpecially namedſoz the 
cauſe afozeſaid, but extendeth by equity to all other pzivileged places where F/*2!% >. ca. 48 
a fozrein Uoucher is made, as to Cheſter, Durham, Salop, 4c. —_— $Aﬀ 
. Ancient demeſne is (as ſome do hold) within this @tatute, becauſe the Free- —_ — 
hold is in the Tenants, and is within theſe wazds Soir implead de renement )but 3Aflp.10.40 E.3; 
otherwiſe it 1s af a Tenant by copy Roll in a Court Baron, becauſe he hath no *+: Accord. 13, 


franktenement. 11H 27,28. 
14 H.4.25.18 H. 


y/| Vouch forrein' a gar rantie.] De forinſecis yocatis ad warrantiam, 3. 3+ y E.6. Dier 
that ts, when one is vouched, andthe Tenant pzayeth that the Youche may be 69. 12 E.z.Vou- 


ſummoned in a fozrein County. _ 115.21 E., 3. 
* This Act being a beneficiail Law foz furtherance of juftice,and fo2 ouſting ibid. a_ _ 
ef delay is taken in this point alſo by equity, not onelyto fozrein pleas in reall ibi4.3:6. 8 E.4 
atons, buf alſo to pleas although they be not fo2rein, yet foz default of power *2: 34 £5.42; 
fo p2oced, the ſame ſhall be removed ur ſupra, and remanded ut ſupra : as if in —_— oma = 
an Action Aunceftrel the Tenant plead barffardy in the Demandant, oz in a Temps B, 1. Gur 
wait of Dower the Tenant plead unques accouple in loyall marrimony, neither 4c Chartres n 
* the Court in London, oz any like inferiour Court cannot awarda wzit to the * 4-7-3927 H.4. 
Biſhop foz friall thereof, foz Nullus alius przter Regem pofſit Epiſcopo deman- 12. Palch.gs H.8 
dare inquifitionem faciendam. And another treating of the Plea of Ne unques _ - — 
accouple, in barre of a wait of Dower, faith, Ac fi alius quam Rex demandarer 2 46E.3. Voucher 
Epiſcopo uu inde RT Epiſcopus alterius mandatum quam Regis non *33- 3 H4.13.4, 
tenerur oDte rare ; an | ; 2 H.6.26. 
7 ch mperare z herewith agree our Bokes in all ſucceſions : = EN.$6b 
And thereſoze if ſuch Pleas be pleaded in London, oz ſuch of op > ae 3.4106, 
Courts, the Recoadſhall be removed ; and after a wait A wy Li: —_ Flew lis” = 24; 
tificate made by the Biſhop, the Recozd ſhill be remanded: *© and it appeareth 5£-3-59-14 F..3- 
, that this A doth ertend to reall Actions wherein Uoucher lyeth, andnot to {5 $3-245-3- 
perſanall Adions ; *and left that fozrein Youchers ſhould be uſed foz delay, 272: 485: 3:7" 
they mufk ſhew a Charter, xc- compzehending Warranty tothe Conrt, 6. 3 16 H, 6-33, 
37 1.6.30. 14 H, 


T Veigne en la chauncerie & eit briefede ſummons, &c.} 7-**-»1 8.7.34, 
" This is cocrecedand altered by the ſaid Article upon this Statute in An. 9. J _— —_— b, 


E.2.fo2 by that Dtatute the Batoz and Batlifes ſhall adjourn the parties befoze per Hankford. 

the Julfices of the Bench at a cett.cin day, and ſhall ſend the Reeozd thither, Ec c 3 H.4.fol.12. 

le Juſtices face ſummon le garrantee devant eux & pledent le garrantie, and hereby 3* *7.6.26. 

the Juſtices of the Bench thall award the ®ummons ad auxiliandum, &c, and © 35*3-Voucter 

' not fetch it out of the Channcery : and by the ſaid Acof g Ez. it is p2ovided, oO 

that if at the day given in banke the Tenant make default, a Petic cape hall eg £.z ubi ſupra 

be awarded to the Paisz and Bailifes, to give Judgement upon that default, f $5 notable 

fit can de ſaved, tc. | caſe,Paſch.31 E.z 
Jn aPrzcipe in the Huſtings in London, the Tenant voucheth one in London, f0l-31.a. & b. in 

and other fozrein Uonchees in the County of Norfolk, xc. In this caſe as well 22 =*0- 

the Ueucher within London as the fozrein Weuchers ſhall be removed, fo2 at, 42 £- 3- 9 & to- 

thongh the wo2ds of this Aa be Vouch forrein? a oarrantic, yet becanſe Pzoceffe 50 E. z. Voucher 

mul? be made zgainft all the Uonehees at one time, and if Pzocelle ſhould be Sc 

made 


326 (Gloceſter. Cap. I2. 
made by the Conrt of Common pleas onely againff, the fozrein Uouches, al- 
though they came in, they ſhould not warrant, no2 anſwer without the others 
befoze Pzoceſe were determined againft them in London , fo as neceſſity re- 
quireth, that P2oceſſe ſhould be made againſt all at one time, and that ought 
to be done in the moze wozthy Court, and when the Warranty is determined 
in the Court of Common pleas, all ſhall be remanded. 

T Que le parol del garrantie ferra termine deyant les 


. _ Juſtices del banke.) his is the power given to the Juſtices of the 
18 E:3-1-49E+3+ Court of Common pleas, and this Ac is in nature of a Commiſſion to them, 
Palſch. 15H.s, therefoze it is god to be ſ&n what is within their Commiſſion, the wozds of 
Rot.343-in com- the ſaid TUrit of Recordare are, Ut terminata warrantia ills coram prefat* Juſtic? 
muni banc.5 E.6. e2dem recordum & proceſs' yobis rerymittamus, &c. 
Dicer 69. If the Tenant vouch a fozeiner to Warranty, andthe Reco2d is removed 
Kelw.re9-13 E-3 jntg the Conrt of Common pleas to determine the Warranty, the Uouche 
op ne + may vouch over in a fozein County, andthat Uouchee may vouch over, and if 
7611.319.4r E.z. the Uouche make default, the Court may make Pzocefſe againſt him, ec, Quia 
31-42 E.z-4. quando lex aliquid alicut concedit, omnia incidentia tacite conceduntur ; but none 
49 E.z. Vouch. of the Wouches can pleadin chief, but that muſt be pleaded in the inferiour 
4 et we Court, foz that is not within the ſaid Commiſſion given by this Act, ut if 
6 E.z, Efloin, the Demandant in Banke appear not, the Court may award a Non ſuir as inci- 
167.28 4.8.1. Dent, and ſo the Tenant in Banke may be eſſoined, | 
In Dower in the Huſtings in London againft the huſband and wife, who 
vouch a fozeiner to Warranty, whereupon the plea is adjourned into the Com- 
mon pleas at a certain day,at which daythe husband and wife ſued ont a Writ 
againſf the Uouche ; whereupon the Uouchee appeared, and the baron made 
3 E.2.1.2b:j,. default, andthe wiſe pzayed to be received upon his default ; andby the rule of 
Receis x06, the Court ſhe was received, and that it was within their Commiſſion, foz that 
3x E.z3-Recei, the default was made in this Court, whereupon the land was to be loſt ifſhe 
125. were not received ; fozit is a Barime in Law, Neceſſicas ſub lege non conti- 
netuw, quia quod alias non eft licitum, necefſitas facic licitum, but yet others are 


Bro8.lih.+-7:-93 of another opinion. 


_ T Unauter briefeal Maire & Bailifes que ils ſurcels',&c.) 


Regiſt. ſol.7. FThat is, the ſaid Writ of Recordare whereby they are commanded quod recor- 
dum & proceſſum ejuſdem loquelz cum omnibus ea tangentibus Juſticiariis 
noſtris de banco ſub figillo veſtro mitratis, &c, Which to them is a Super- 

ſedeas in Law, p 


© T Et le demandant per a ſute eit briefe des Juſtices.] 
mg 4 je" This is a Procedendo in loquela directed to the Paioz, 4c. to pzoc&d, which 
you may read in the judiciall Regiſter, 


T Queils facient extender la terre, &c.] $0; the better 
perfozmance of this A, the Tenant muſt ſurmiſe, that Erecution is ſued 
againft him, and pzay a Venire fac* recordum, 

By fozce of this Ac the Juſtices of ths Common pleas upon that Recozd 
ſhall award a Writ of Excendi & appreciari fac*, to the Baioz and Bailifes, 
which Writs grounded apon this Ac are ſufficient expoſitions of the ſame, 
and will reſolve many donbts that may ariſe herenpon, 

Hil, 24.F.z.in A notable Recozd you may read in libro G. in the Chamber of th# Guild-hall 
com” banc*. Raſt. in London, fol.7. in Anno 24 E. 3. whereby it appeareth that Thomas Dorkenſ- 
Inuce de _ field and Emme his wife bzought a Writ of Dower in the Huſtings, againf 
A hn. Alice Colwell, to be indowed of a houſe in London, of the indowment of R. de 
Note here the Envil late her baron, the Tenant appeared, and vouchedto Warranty Thomas 
forein Voucher, ſon and heir of John de Colwell, and pzayed that he might be ſummoned in the 


County of Middleſex, whereupon the Recozd ſaith, Dies datus cf parcibus 
coram 


Cap. 13 Glocefter: 
coram Juſticiariis Domini Regis de Banco apud Weſtm?* in craſtino Purifica- 
tionis , uc tunc fiat 1b juxta formam Artic' Gloc*, pro Ciyibus London inde 
corre&i, | 

And there it appeareth that the Juſfices of the Common pleas awarded the 
ſummons againſt the vouche, who appearedupon the grand Cape, and entred 
into the warranty, Ideo loquela prad* remittatur in Huſting' coram Majore & 
Vicecom'; ut ibi ulterius fat, prout hatenus de jure fieri conſueyit : whereupon 
a reſummons was awarded in the Huſtings againſt Alice the Tenant, & idem 
dies given tothe Demandant, at which day the Tenant appeared and the vow- 
ch& alſo, and rendzed Dower, and thereupon judgement was given againſt 
Alice the Tenant ,: Er diftum eſt per Curiam diftz Aliciz quod ſequatur in 
Curia Domini Regis coram Juſticiariis de Banco ad habendum de terra di&* 
Thomz de Colewell tenentis per warrantiam in Comitat* Midd* fi fibi yide- 
rit expedire, And after the Tenant came into the Court of Common pleas, 
and pzayed her remedy againff the vouche ſaurmiſing that erecution was 
ſned againſt her, and a th ird part of the houſe delivered to the Demandant; 
whereupon a Writ iCued out of the Court of Common Pleas, Ad yenire faci- 
endum recordum coram Juſtic' de Banco , by which it appeareth that in the 
Huſtings by the fozein vowcher , Placicum przdiR* fine die remanſit, & partes 
prxdit' ſecundum formam Raturi coram prefatis Juſticiariis noſtris apud Weſtm?, 
ut eadem Alicia verlus przdit* haredem de warrantia ſua habenda ſecundum 
formam ejuſdem Scaturi proſequi poſfit, adjornat* fuiſſent, &c, 

J have ſet fozth this Recozd the moze at large foz that it ſetteth fozth this 
Statute, and that of 9 E.z. in their lively colours, ſo as a man may ſe that 
(as it were) acted, which by thole Ads ts required, And J know that many 
have followed that Pzecedent ; which is wozthy to be ſeen at large ; But he 
that is deſirous to read this whole Chapter in a (mall Pap, let him read 
Flera, who ſaith, De warrantis vocatis extra juriſdiftionem hujuſmodi locorum 
privilegiatorum ( vix, Civitat' & Burgorum, &c. ) talicer ſatutum eſt, quod ſi im- 
placicati per breve de reo aliquem forinſecum vocarunt ad I_ runc per- 
quirant fibi de Cancellaria duo brevia, viz, ad ſummon' Wartant* coram Juſtic* 
de Banco ad certum diem z & aliud balivis Civitatis, quod placitum illud ſuperſe- 
deant, donec de placito warrantiz fuerit terminat', quando terminat”, dicatur war= 
rantis, quod adeant Civitatem & reſpondeant de placito principalt , 8 habeant 
brevia judicialia ad baliyos quod tenementa petita extendantur fi fuerint amiſſa, 8 
retornentur extentz ad certum diem coram Juſtic', per quos mandetur Vicecom* 

uod . faciat tenentibus habere ad yalenciam eſchambium, And it is wozthy the 
ervation that at the Common Law in caſe of a fozein voucher in the 
Huſtings of London, the plea was adjozned beſoze the Juſtices in Cyze, when 


Flers lib. 2.ca. 4. 


they came to the Tower of London ; foz the Court of the Huſtings London wag Int" leges Ed. Res 
not derived out of the Juriſdiction of the Court of Common pleas, as other 8's Lamb. :36:þ. 


Courts that have power fohold pleas reall are, and therefoze the adjoznment 
was ( as hath been ſaid) befoze the Juſtices in Tyze : Foz the antiquity of this 
Court of Huſtings amongſt the Laws of ©, Edward, you ſhall read, Debert enim 
in London, quz caput eſt regni & legum, ſemper curia domini Regis fingulis ſeptima- 
nis diz Lunz Huſtingis ſedere, & teneri, &c, 


CAP. XII1I. 


Urview eſt enſement , que del heure que plee ſerra 
moveen la Citie de Londres per briefe, que le renanc 
neit power de faire Waſte, ne El 


epement du' tenement 


que 


328. (loceſter. Cap. 13. 
ue eſt endemaunde pendant le plee, & fil face, le Maire 
& les Bailifes facent garde a le ſuit le Demandant: Er meſme 
le ord' & Statute ſoit garde en auters Cities, Boroughs, & 
ailours per tout le Roialme. 


IT 355-. Vefkoze this Dtatute there lay at the Common Lawa Writ of Cfrepewent 
Dig ;.2 after judgement,/and befoze execution ; and ſo an Ctrepement doth lie foz 
21 E:3.51.4 E.3. UWaſfte done after verdic, and befoze judgement. . 
32.6 H.4-1.5E.2, here are two kinds of Eftrepements p;ohibiting Wale pendente placito, 
Efirepement 31+ ane gziginall, and may be ſuedout of the Channcery, either together with the 
aG233006.00 oziginall/Przcipe by which the land is demaunded, cz at any time after Pendant 
_ .— 4-002: lc plea dirgced to the Sheriffe, the party, #2 both ; the ether is judictall to be 
Lid. fol.48.Li:= graunted by that Court where the plea dependeth. | 
tletons Caſe, And ſome doe hold that the oziginall Writ of Cſkrepement did lie af the 
Regiſt, 126, Common Law to pzohibite any Waſte done pendente placiro,(foz2 ſay they)there 
F.,N.B.61. lieth a Writ De bonis arrcſtandis ne diſſipentur pendente placito, &c. a Fortiori 
in caſe of inheritance, wherein if Waſte Qhould be done, it ſhould be inconvent- 
ent, and againſt the Common-wealth : But certain it is, that the judiciall 
Writ is given pendente placito by this Dtatute, 


Mirror fol,76. T Que plea ſerra move.) &eme toe hold that this is to be in- 
tended of reall Actions, wherein no damages are to be recovered, foz that in 
reall Actions where the Demandant ſhall recover damages, he ſhall recover da- 
mages pendant le briefe, and that is the reaſon, that in thoſe caſes the De- 
mandant count to no damages,and therefoze in thoſe caſes the Menant might be 
doubly charged, once in the Ekrepement, andagain in the pzincipall Acton. 
To this it is by ſome anſwered, x1, That this Statute is generall to reall 
Actions. 2, There is no miſchief, fo2 a recovery of damages in the one isa 
barre to the other. 3 It is ( as hath ben ſaid) inconvenient and againſt the* 

Lib.cfol.11s. Common-wealth that Waſte ſhould be done, But where damages are fo be 

Fol <a Caſe "42 but not pendente placito, there without queſtion the Efrepement. 


Rot Parl. 28K.3 Amongſt the petitions of the Commons in the Parliament holden in Anno 

nu.19. 28 E.z. one was, that the UWrit of Eſtrepement might liein every Acion 
where the party ſhould recover damages foz Cftrepement after the Wirit pur- 
chaſed ; And the anſwer was, the old Law ſhould be continued, 


T7 Queletenant.)] 3r the Tenant make a feoffment pendente 
2d H.6.3.b. + placico, in Law he remaineth Tenant ; and yet the Demandant may havean 
F.,N,B.61.b. ins \ 

eN.B, Ctrepement againft him and the feoffee alſo, and ſo againft the Tenant and 
the Uowchee oz Price in aide, 
TYAER there be two Tenants, the Demandant may ſue an Effrepement againſt 
B.6 


F.N.B.61.. the oneefthem; andafter judgement a Writ of Eſtrepement lieth againſt the 
Tenant and ftranger by the Common Law. 

3 H.6.16. Jn anCltrepement the Tenant ſhall not have his age, foz it is in nature of 
a Treſpaſſe. 


ONO" Jn the Eſfrepement pendente placico, the Demanvant ſhall not recover da- 
6 Rez. ENrePE- mages befoze judgment be given;in the pzincipall, 
33 E.3.ibid.7, Jf an eſtranger of his own W2ong without the pztvity of the Tenant doth 
3 H.6.17.F,N.B Cftrepement o2 Waſte after the UWrit ſued out, the Tenant ſhall not be pu- 
61 - a nilhed fo2 this Waſte, 
211,6.1 3-33 . 


6. 14.786 © Duntenement que eſt en demaund.) zna Scire fac to ers 


16 Lliz.frs, Pecntea fineo2 a recovery( though no land be demannded thereby ) vet may the 
Plaintiffe have a Writ of Cftrepement,foz it is in cquall miſchief, and ſoit is 


- 


G l oceſter: 


Cap. 14- 


$n a Quid juris clamar, and in an Attaint an Efkrepement doth lie, andyet no 34 By: Eftrepe= 


land is demanded. | 

In an Action of Waſte no land is demanded,and yet an Effrepement in that 
caſe lieth. 

In a 2 don fac no Efkrepement doth lie, fo2 both them are in poCeCion, 
and there is no reaſon that one ſhall be reſtrained, and not the _ 

If a_Formedon be bzought of a Pannoz, and the Demandagtſue out an 
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ci F. 
4 E.3.32. Fol- 
jambs Caſe ubi 
ſupra. 
12 R.z, Eſtrep, 
Br.r3, Paſch, 33 
H.8. Bendloes 


Eftrepement, and after that a Tenancy eſcheat, the Writ df Effrepement &.N.s. 6:. 


extends to the land eſcheated, becauſe it cometh in lieu of the ſervices, and yet 
that land was not demanded. 


q Neyrt power de faire Waſte.] The Tenant notwithſtanding x 1.3, 6; c. 


the pzohibitton in the Writ of Efkrepement may cut down co2n, oz grafſe, 02 
underwod, 02 the like, ſo it be no Waſte oz deſtrucion, 


q Pendant le plea.) This is to be underſtod of a judicial Writ of 
Eftrepement granted out of the Court of Common Pleas, xc. when the p2in- 
cipal Writ is returned, fo2 befoze that it is not depending there, but the De- 
mandant may have an oziginal Writ of Efkrepement (as hath been ſaid) toge- 
ther with the pzincipal Writ out of the Chancery, 

This Ac is ſo conſtrued, that by a conſequent the party hill recover dama- 
ges foz Waſte done (pendente placico) after the Writ delivered, and therefoze 
it is good policy to purchace the Writ of Efkrepement together with the Writ. 
Note the Writ it ſelf founded upon this Statute is but a pzohibition,and upon 
the attachment the parties doe pleade, xc. 

But note upon the Writ of Eftrepement at the Common Lav, iz. after 
judgement, the Plaintiff ſhall recover damages foz the Waſte done befoze, 
without any p2ohibition fo2merly delivered. 

And upon a Writ of C\trepement grotnded upon this Ac, the Sheriff may 
reſiſt them that doe oz offer to doe Waſte ; and if otherwiſe he cannot doe it, he 
may lawfully (mp2iſori them, oz make a warrant to others to doe it, and if ne- 
ceſſity require it, he may take poſſe Comitatus : ſo ovions in Lat is-Walte 
and deftruction. | 


I - _— 


CAP. XIV. 
| Aim Roy grant de ſa grace as Citizens de Londres, que la 


ou avant ces heures ceux queux fueront difſeifies de lour 
franktenement en meſme la Citie, ne poient recover lour da- 
mages avant le venue des Juſtices ala Tower : Que deformes 
iceux diſſeifies eyent lour damages per recogniſans delaſſiſe, 
per lequel ils recoveront lour tenements, & les difſeiſors ſoi- 
ent amercies devantdeux Barons Dexchequer, queux un foits 
per an veindr* en le Citie a ceo faire. Et ceo ſoit maunde a 
Treaſorer & as Barons Dexchequer quels le facent faire cheſ- 
cun an per jj. de cux a lour lever apres la Chaunceleure, Ec 
les amercements per les ſummons +a Eſchequer ſoient levies 


al oeps leRoy, & al Eſchequer deliyeres. 
U u The 


138H.8$.5, 
2 H,6.13. 


Regiſt. judic.13. 
22 E.z. Eftrepe- 
ment 9, 
Foljambs Caſe, 
ubi ſupra, 


Wo. 


Fleta li.2, cap.48. 


Lib. intrat. Raſt, 
F. N. B, 7,13: 


BraR. 164. b. 


Cap. 5. 


(loceſter. Cap.is. 


The miſchief befoze this Dtatute was, that in London if one were difſeiſey 
of his freehold, he could not in the Aſliſe of ſreſh-fozce recover damages, but the 
land onely, becauſe the Aſſife of freſh-fozce did not lie by oziginal Writ, but by 
Bill ; and therefoze if he would recover damages, he mult tarry until the Ju, 
tices in Ey2e came into the Tower, which came but once in ſeven years; Any 
therefoze this Statute doth give damages un the Aſſiſe of freſh-fozce, and by 
equity it extendeth to Gloceſter, and fo other Cities and WBozoughs which by 
uſage and cuſtome hold plea of Aſſiſe of freſh-fozce by Bill, = ; 

Note Brafton ſaith, Recognicio Aſfiſz noye difleifinz multis yigiliis excogitata & 
inyenta recuperandz poſlcſl, gratia, ut per ſummariam cognitionem abſque magna ju- 
ris ſolemnitate, quaſi per compendium negotwum terminetur : And it was called 
[ Afſiſa nove diſſeiſinz] in reſpect of the delay beſoze the Jnufkices in Eyze, 


q Citizens de Londres.) Rate London is a Cozpozation by pze- 
ſcription, and therefoze may have divers names of Cozpozation, as namely 
here (Citizens. ) 


LAT TF. 


| * paar eſt enſement, que le Maire & les Bailifes avant 
le venue de ceux Barons enquergent des V ines vendus 
encounter laſſiſe, & le preſentent devant eux a lour venue, 
& donque ſoient amercies, la ou ils ſoilent attendre, jeſque 
a le venuedes Juſtices errants. Dones a Glouceſtre le quart 
jour de October, lan dureigne le Roy Edward fits le Roy 
Henry. 6. 


The like miſchief was concerning the enqutry of the bzeach of Aſſiſe of 
wines, as befoze in the fozmer Chapter concerning the recovery of damages: 
Therefoze this Act giveth power to the Payoz and Bailiffs to enquire of the 


bzeach of the Aſſiſe of wine, and not to tarry till the Juſtices in Ey2e doe 
come, 


T Des vines vendus enconter laſſiſe.] This Statute here in; 
tended 1s limited by the ®tatnute De piſtoribus & Braciatoribus, 
Aſſiſa vini ſecundum Afſiſam Domini Regis obſeryetur, ſcilicet fixtertium ad xy. d. 
& {1 Tabernarii illam Affiſam exceſſerint, per Majorem 8 Balivos oftia claudantur, 
& non permitrant yinum vendere, donec licentiam 4 Domino Rege obtinuerint, But 
this Act is repealed by 2x Regis Jacobi. 


STATUTUM 


+4+4+4+.v64+: 


* «FEST a WT YG +» +» 


% 


Staturum de VVeſtrainſt 
Editum Anno 13 Edw.1. 


PTY 


DO —— OO —— 


The Prefate of the Statitte of W.2. 


(9 M_nuper Dominus Rex, in quindena San&i Johan- 
nis Baptiſtz, anno regni ſui ſexto, conyocatis Przlatis; 
Comitibus, Baronibus, & concilio ſuo apud Glouceſtre; 
Quia plures de Regno ſuo exhzredationem paticbantur; eg 
quod in multis cafibns, ubi remedium apponi debuit prius, 
non fuit per prxdeceſſores ſuos, aut per iplum remedium 
provilum, quzdam ftatuta _— {uo valde neceſſaria & 
utilia edidit, per quz populus ſuus Anglicanus & Hyberni- 
cus ſub ſuo regimine gubernartus, celeriorem juſticiam, quam 
prius, in ſuis oppreſſionibus conſecutus eſt, ac quidam ca- 
ſus, in quibus Lex deficiebat, remanſerunt indeterminati, & 

uidam ad reprimendam opprefſionem populi remanſerunt 
era Dominus Rex in Parliamento ſuo, poſt Paſcham, 
Anno regni ſui tertio decimo apud Weſtminſter, multas op- 
preſfiones populi, & Legum defe&tus, ad ſuppletionem di- 
Rorum Statutorum apud Gloceſter editorum, recitari fecit, 
& ſtatura edidit, ut patebit in ſequent 


T is commonly called Weſtminſter the Second : Weſtminſter, becauſe thts 
Parliament was holden at Weſtminſter z and the Second, tt reſpect of the foz- 
mer Parliament holden at Weſtminſter, called Weſtminſter che firſt, 


CAP. L. 


T7 primis, de tenementis, quz multotiens dantur {ub con- 
ditione, videlicet, cum aliquis dat terram fuam alicui vi- 
ro & <jus uxori, & hzred' de ipſ1s viro & muliere procrea- 
tis, adjeta conditione expreſla tali, Si hujuſmodi vir & 
mulier fine hared' de ipfis viro & muliere procrear' obiif- 
ſent, terra ſic data ad donatorem, yel ad cjus hixredem re- 
vertatur, In caſu etiam cum quis dat tenementum alicui itt 
Vu 2 liberung 


3zi 
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liberum maritagium, quod donum habet conditionem an- 
nexam, licet non exptitmatur in charta doni, quz talis eſt, 
Quod fi hujuſmodi vir, & mulier fine hzred' de ipſis viro 
& muliereprocreat” obiifſent, tenemientum fic datum ad do- 
natorem, vel ad cjus hzredem revertatur, In caſu etiam cum 
quis dat tenementum alicui, & hzrcd de corpore ſuo excun- 
tibus, durum videbatur, & adhuc videtur, hujuſmodi dona- 
toribus, & heredibus donatorum, _ voluntas donato- 
rum ipſorum in donis ſuis expreſſa, non fuit prius, nec 
adhuc eft obſervata. In omnibus enim pradictis caſibus 


' poſt prolem ſuſcitatam, & exeuntem ab ipſis quibus tene- 


mentum ſic conditionaliter fait datum, hucuſque habuerunt 
hujuſmodi feoffari poteſtatem alienandi tenetnentum fic da- 
tum,& exhzredandi exitum eorum, contra voluntatem dona- 
torum, & contra formarn in dono expreſſam. Et preterea 
cum deficiente exitu de hujuſmodi feoffatis, tenementum fic 
datum ad donatorem, vel ad cjus hzredes reverti debuir per 
formam in charta de dono hujuſmodi expreflam, licer exi- 
tus (f1quis fuerit) obuſſer per fatutn tamen & feoffamentum 
corum, quibus tenemeritum fic fuit datum ſub conditione; 
exclufi fuerunt hucuſque de reverſione eorundem tenemento- 
rum, quod manifeſte fuit contra formam doni : Propter quod 
dom' Rex perpendens, quod neceſſarium & utile eſt in pre- 
diQtis caſibus apponere remedium, ftatuit quod voluntas 
donatoris, ſecunduin formam in charta doni ſui manifeſte 
expreſſam, de cztero obſeryetur, ita quod non habean illi, 
quibus tenementum fic fuit datum ſub conditione, poteſta- 
tem alienandi tenementum fic datum, quo minus ad exitum 
illorum, quibus tenementum fic fuerit datum remaneat poſt 
corum obitum, vel ad donatorem, vel ad cjus haredem (fi 
exitus deficiat) revertatur, per hoc quod nullus fit exitus 
otmnino, vel ({1 aliquis exitus fuerit, & per mortemdeficiet) 
hzrede de corpore hnjuſmodi exitus Ss Nec habcar 
de cztero ſecundus vir bujuſmodi mulieris aliquid in tene- 
mento ſic dato per conditionem, poſt mortem uxoris ſux,per 
legem aan: nec exitus de ſecundo viro & muliere ſuc- 
cellionem hzreditariam : ſed ſtatim poſt mortem viri & mu- 
lieris, quibus tenementum fic fuir datum, poſt corum obi- 
tum ad corum exitum, vel ad donatorem, yel ad cjus hzre- 
dem (ut pradictum eſt) revertatur, Er quia in novo caſu 
novum 
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novum remedium eſt apponendum : fiat impetranti tale 
breve. Prxcipe A. quodjulſte, &c. reddat B, tale manerium 
cum pertinentiis, quod C. dedittali viro, & tali mulieri, & 
hzred' de ipſis viro & muliere exeuntibus. Vel quod C. 
dedit tali viro in liberum maritagium cum tali muliere, 8& 

uod poſt mortem prxdictorum viri & mulieris przdi&to 
B. filio corundem viri & mulieris deſcendere deber per for- 
main donationis przdi&z, utdicit : Vel quod C. dedittali 
& hxred* de corpore ſuo excuntibus, & quod poſt mortem 
ipſius calis, predict” B. filio przdicti talis deſcendere deber 
per formam donationis, &c. Breye = quod donator ha- 
ber recuperaredeficiente exitu, ſatis eſt in uſu in Cancellaria, 
Et ſciendum eſt, quod hoc ftatutum quoad alienationem te- 
nementi contra formam doni impoſterum faciendam, locum 
habear, & ad dona prius fata non extendatur. Er fi finis 
ſuper hujuſmodi renementum impoſterum leverur, ipſo jure 
fir nullus. Nec habeant heredes hujuſmodi, aur illi ad quos 
ſpeRar reverſio, (licet fucrunt plenz ztatis, in Anglia, & ex- 
tra priſonam) neceſſe apponere clameum ſuum. 


T In primis de tenementis.] what inheritances may be intai- Sethe 6ſt part of 
led within this Ac; you may reade at large in the firſt part of the Jnffitntes, *b* Inſticures, 
cap, Taile, ſect.14, : eR.24. 


T Multotiens dantur ſub conditione.)} Befoze this Statute, See the firſt part 
all Inheritances were eſfates in fe, viz, either fe-ſimple abſolute, oz fee of cheInſticuces, 
condiftonal,- oz a qualified fe, whereof you. may alſo reade in the firſt part {8:3 
of the Inſtitutes, Sc&. x. And Tenant of lands tntailed had befoze this Dta- 
tute a fee-ſimple conditional ſubſequent ; fo2 albeit Bricton, who wzote befvze Brir. cap. 36; 
this Statute, ſaith, That if any purchace to him and hts wife, and tothe heirs 
of them lawfully begotten, the Dones have pzeſently but an eſfate of Free 
hold foz the term of their lives, and the fe accrueth to their iNne, ec. taking the 
condition to be pzecedent, pet had the Dones at the Common Law a fe- 
imple conditional pzeſently by the gift. 

Foz if lands had ben given to a man and the heirs of his body iſſuing, and ,gx.2.Formd.6+; 
befoze iNue he had befoze this Statute made a Feoffment in fe, the Donoz 39 E.1. ibid.s5. 
ſhould not have entred fo2 the fozfeiture, but this Feoffment hay barred the if, P!. come often in 
ſue had afterwards ; which p2oveth that he p2eſently by the gift had a fe-ſimple = _ Berk 
conditional, and this agreeth with the authozity of Lictleton, ubi ſupra, mn 

Now fo2 the better underſtanding of this Ac, ſeeing that the eſtate was con- 
ditional at the Common Law, it is neceſſary to be known when the condition 
was o___ and to what purpoſes; If the Done had ine; he had nof 
thereby a f&-ſimple abſolute, foz if after he had died without iſſue, the Donoz 
thoald have entred as in his Reverter. But after ine had, the condition wag Seethe felt pare 
perfozmed to this purpoſe, that he might have aliened, and thereby have barrey of the Inſtiruces, | 
te Donoz and his heirs from all poſſibility of Reverter foz defanlt of iNue, foz = Tal-{e®-r3, 
the heirs of his body (he having a fe conditional) might have barred them 
as well befoze iſſue (as hath been ſaid) as after ; and to what other purpoſes the 
condt- 
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condition by having of iMe was perfozmed, Vide the firlf part of the Infti, 
tutes, ubi ſupra, 


<ehefulipur of > £8 bredibus de ipſis.] 02 ton gift in tail made, this way 
yy Inſticures, (Peirs) is requiſite, unlefſe it be in caſe of a laſt Will, 4c: 


_— | AdjeRa conditione expreſlatali, &c.] 3cthis condition ex, 
pzeCed had not ben added, the very gift would have implied ſo much, b 


q Incaſu etiamcum quis dat tenementum alicui in b- 


See the firſt part of berum maritagium, &c.] wy this clauſe it appeareth that an Inhexi 
the Inſtitutes tance paſſeth by theſe wozds Frank-mariage,whercof we have in another place 
ſeQ.17, waitten at large. 


T Incaſuetiam cum quis dat tenementum alicui & he- 


redibus de corpore ſuo exeuntibus, &c.] wThis A having put two 

examples of eſtates tail ſpecial, viz the firſt to a man and to his wife,and to the 

heirs of their bodies ; the ſecond, of a gift in Frank-mariage, a ſpecial caſe, and 
;E.3.31,3z, Aſpecialeffate in fail ; Yere he putteth a caſe of an eſtate tail general,not that 
18E.3.46.33E.3. the makers of this Statute meant to enumerate all the fozms of eſtates in tail, 
Tail 5. Dierz. but to put theſe as examples, ſo as all manner of eſtates tail, general oz ſpe- 
Mar. 96. cial, are within the purview of this Ac. 


8 E.3. 379- T Poteſtatem alienandi,8&c.] what is to ſay, by Fine, Feaff 
ets. ; E.z, ment, Releaſe, oz Confirmation, | | 
141, 7 H.4.31- Wut the Tenant in fail had not onely poteſtatem alienandi, but forisfaciendi, 
&c. alſo; fo2 if after iſe had, he had beed attaintcd of Treaſon 02 Felony, the 
land entailed had been fozfeited, and thereby the Donoz barred of the poſſibility 
of Reverter, and forisfacere ts alienum facere, and therefoze in this Act is inclu/ 
3E.2. Formed.46. ded in theſe wo2ds, poteſtatem alienandi, And ſo might the Tenant in tail, be- 
See the firſt pact of (02 the making of this Ac, have charged the land with Rent, common, oz the 
the Inſtirutes, - | ike, to have bound his iſſue, but by this Act he is reſtrained as well to charge 
ſe. 3. as fo alien. 
- —_ of Wut the having of iſſue beloze this Act did not alter the courſe of deſcent, as 
_ * {in another place we have ſaid, 


ubi ſupra, P . » 
T Exhxredandi exitum corum contra voluntatem dona- 


.. torum,)] Pereby it appeareth that there were two miſchiefs befoze this Ac, 

Pl, Com.247. 3. iz, firſt, the diſheriſon of the iſſues in tail; ſecondly, that it was contra yolunta- 
tem donatorumy & contra formam in dono expreſſam, foz the donoz and his heirs 

were barred of the poſſibility of Reverter : 4 both theſe were w2ongs, foz which 

at the Common Law there lay no remedy ; foz diſheriſons, and bzcaking the er- 

p:elle will and intention of the Donoz are wzongs which this Ac doth remedy. 


T Per formam in charta dedono, &c.] 3t was faid befoze, 


Contra formamin dona expreflam, ſo as whether the eſtate were made by Ded 
v2 without Deed, it is all one to the intention of this Ac, and the moſt uſual 
gifts in tail being of Inheritance, were by De&d. 


T Propter quod dominus Rex,&c. ſtatuit.] giveit here be 


7 H.7.14.11H.7, no mention made of the aſſent of the Lozds and Commons (whoſe aſſents are 
27.39 E.3-7, Neceflaryto the making of every Law) yet fozaſmuch as in the Pzeface of this 
For the divers Parliament it is ſaid, Dominus Rex in Parliament ſuo&c. ſatuta edidit, and that 
—_ wa _— this Ac and the rel were entred into the Roll of the Parliament, and that this 
the Princes caſe, W02d[Staruic] kanplieth the aſent of the Lo2ds and Commons, foz it cannot be 
Bro, tit.Parlia- Starurum Without their aCents, therefo:e it hath (as many other of like fozm) 
ment 76. ben without queTion received foz an Ac of Parliament, F 
C 1, Quo 
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q 1. Quod voluntas donatoris, ſecundum formam itt 
charta doni ſui manifeſte expreſſam, de catero obſervetur ; 
2. Ita quod non habeant illi, quibus tenementum fic fuerit 
datum ſub conditione poteſtatem alienandi tenementum fic 
datum, quo minus ad exitum ilforum, quibus tenementum 
fic fuerit datum remaneat poſt eorum obitum,yvel ad donato- 


rem, vel ad <jus hzredem (1 exitus deficiat) revertatur, 8&c.] 
Upon theſe two bzanchos, viz. that the will of the donoz ſhould be obſerved, and 
that the vonee ſhould not have power to alien, the Judges by a th:efold conffru- 
ion did not onely remedy all the ſaid fozmer miſchiefs, but p2event all other 
that might ariſe. 

1+ Therefo2e in execution of the will of the dono2, and that he ſhould have 
no power to alien either lands that lay in livery, o2 tenements that lay in 
grant, they adjudged that the donee ſhould not have a fe-ſimple,but divided the 
eſtates,and created a particular eſfate in the done,and a reverſion in the dono?2, 
ſo as where the donee had a fee-ſimple befoze, by this Ac he had but an effate tail, 
and where the donoz had but a poſſibility befoze, which after (Mue might be bar- 
red at the pleaſure of the donee, now by conftruction upon this Ac the donoz had 
the f@-ſimple erpectant upon the effate tail, which we call areverſion; ſo as 
by this diviſion of the cſfates the done after iNue, o2 befoze, could not barre o2 
charge his iTue, no2 fo2 default of iſſue the donoz oz his heirs, either by aliena- 
tion, fo2feiture, o2 any charge whatſoever, 

Sir William Herle Chief Juffice of the Court of Common Pleas ſaidof them 
that made this Statute, 11z fueront ſages gents queux fieront celt Statur; And J 
may ſay as truly, Que ilz fucront ſages gents queux.interpretant ceſt At, And in 
another place he ſaith, Nous yeiomus ceux queux fieront leftatut, & auxi en 
temps de quel Roy leſtatur fuir fair, que fuir Je pluis ſage Roy que unques fuir, & 
le cauſe del ftatur fuir, a fſayer le heritage en le ſang ceux as queux le done 
ſe ft, | 

The ſecond conffruction was, that no lineal warranty ſhould barre the 
iſue in tail, unlefſe there were aſſets deſcended in fe-ſimple from the fame 
anceſtoz, but a collateral warranty made by a collateral ancefſto2 ſhould barre 
the iCue in tail without aſſets, foz that warranty is not reſtrained by this A, 
whereof we have ſpoken at large in another place ; and fo likewiſe the colla- 
teral warranty of the done ſhall barre the donoz, and is not reffrained by this 
Act, as well as the warranty of the dono2 thall barre the done, as there alſo 


it appeareth. | | | 

The third conffrucion was, that albeit Tenant in tail was reftrained 
from power of alienations, yet of lands and tenements that lay in livery, his 
fine oz feoffment ſhonld wozk a diſcontinnance, and dzibe the iue in tail to 
his Action : fo2 ſeeing he had an effate of inheritance, the Judges compared 
it to the caſe where a man was ſeiſed in the right of his wife, oz a Biſhop 
in the right of his Biſhopzick, oz an Abbot in the right of his Bonaftery, 
Er fic in fimilibus ; and of inheritances that lay in grant, as of Rents, Ad- 
vowſons, and the like, Tenant in tail could not make any diſcontinu- 
ance, no moze then the others befoze recited might doe, which conffruction 
_ _ accozbing to the rule and reaſon of the Common Law in other 
tke caſes. 


T Secundum formam in Charta doni ſui,&c.] This holveth, 
though there be no ded, as befoze hath been ſaid, 


7 Non habeantilli quibus tenementum fic fuerit datum.) 
It was adjudged by Beresford, that the 1Nues in tail ſhould not alien no moze 
then 
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H.7.t4 yidec.4. 
verb. quando ux' 
dotara ,&c.& yerb. 
non habeanrt aliud 
recuperare, &c. 
9E.3.22, 


$ E.3.14, 
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See the firſt par: 
of the Inſtitutes» 
leR. 712, 
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then they to whom the land was given, and that was the tntent of the makerg 
of this Act, and it was but their negligence that it was omitted, as thers it is 
ſaid. In this caſs by way of purchace the land is given to the donees, and by 
way of limitation to the iCues in tail, and therefoze by a benign interpzetation 
the purview of this extends to the iſſues in tail, 


PL Co. 247.5 IT Nec habeat de cztero ſecundus vir, &c.] Theſe are but 
Berklics Caſe. © Conſequents to the wozds of the purview, and are but explanatozy, and not of 
ſubKance, and might well have been omitted. 

"RIPE Pet was it adjudged ſon after the making of this Ac,that where lands were 
i.e Liven infrankmariage,and the husband died,andthe wife twk another husband, 
in Banco Rot, 27, And had iſſue befoze this Ac, that the husband ſhould be Tenant by the curteſle, 
in Dower, and the pzincipal reaſon was upon this bzanch of the Statute, Nec habeat de 

cxtero ſecundus vir, &c, foz that this reſtraint pzoved, as there it is ſaid, that 
the Law befoze was, that he ſhould be Tenant by the curteſte, and yet with, 
cut queſtion the iſue ſhould not inherit that land. 


«q Succeſlionem hxreditariam.} Jn ancient time if land had 
ben given to I, S. and his ſucceſſozs, he had had a ſ&-ſimple, but otherwiſe it 
is at this day, as it appeareth in the firſt part of the Inſticutes, Se. 1. 


T Er quia in noyo caſu noyum remedium eſt appo- 


nendum.) + 
Regula. Ea quz de novo emergunt, novo indigent remedio, 
20 E.z, Formed. Pereby it appeareth that a Formedon in the Deicender lay not at the Com- 
$5. 4E-2.idid.50. yon Law, but was given by this A, and the fozm of the Writ is here ſet 
21E.3-47-F.N.B, down 
211.PLCom.240, Fn : 
ee T Praecipe A. quod jufte reddat B, &c.] Vere is the fozm of 
Regiſt. 238,239. the Formedon in the Deſcender ſet down, and therefoze this Statute need not 
5 H.7.17, b. be recited, noz any Statute which giveth the fozm of the UWrit. 


<q Breye =_ donator habeat recuperare deficiente exitu 


Re _ ſatis eſtin uſu in Cancellaria.] The Formedon in Reyerrer did lie at 
rnete £17237 the Common Law, but not a Formedon in Remainder upon an eſtate tail, be 
cauſe it was a fee-ſimple conditional, whereupon no Remainder could be limited 
at the Common Law, but after this Statute a Remainder may be limited upon 

an eſtate tail tn reſpec of the diviſion of the eſtates, 


T Sciendum eſt quod hoc ſtaturum quoad alienationem 
tenementi contra formam doni impoſterum faciendam lo- 


cum habeat, & ad dona prius fata non extenditur.} 
This clauſe ought toreceive a two-fold interp2zetation. 1, That [ad-dona 
prius fata] muſt be intended of feoffments oz alienations made by the done 
rs iſues, and not to gifts made by the dono2, fo2 fo them this A doth 
extend. 
4 E.2, Formedon 2+ Dona prius faRay that is, poſt prolem ſuſcitatam, foz then the alicnation by 
50-12 H.4.7. the Tenant in fail, oz his iNues was god in Law : ſo as [dona] here are to be 
21E.3-45- P. intended lawful gifts, and.made in due manner, and ſuch as could not be avoi- 


CN ded, foz Law alloweth no wzong. | 


_— 7 Erfi finis ſuper ujuſmodi tenementum impoſterum 
E.2.20, 10. . p 
33 B3 Eftop- ley ctur, iplo jure fit nullus.) This Ac doth not make the fine void, 


pel280.338.6.18. but ipſo jure fit nullus, that is, it ſhall not binde the right, yet it ſhall (as hath 
-  benſaid) make a diſcontinuance. 
ut now by the Statutes of 4 H,7,cap,24. and 32 H.$.cap, 34. a fine —_ 
wi 
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with P2oclamations doth barre the iNues in fail, but a fine without Pzocla- 
mations ts a diſcontinuance oncly, and no barre, 4 


{ Nec habeant heredes hujuſmodi, nec illi ad quos ſpe- See he 
* - aw . r 
Rat reverſio, licet fuerint plenz ztatis, in Anglia, & extra 8.440 


priſonam .] Yerc is Non compos mencis left out, and fo is a Feme coyert, 
Vereby it may be gathered (as the Law was) that a fine at the Common 


See the firlt part of 


Law did not binde a ranger that was within age, in Pziſon, 02 beyond the {8.44:. 


Deas, | 
S& moze foz the conſtruction of this Statute in the firſt part of the Infli. 


eutes, ſet,21,2242 3,271,362,363,441,7 463747» 


CAP, II. 


Uia domini feodorum diſtringentes tenentes ſuos pro 

ſervitiis & conſuetudinibus f1bi debiris multoriens gra- 
vantur per hoc, quod cum tenentes fui diſtrictionem ſuam 
per breve, vel fine brevi replegiaverint, ac cum ipſ1 domini 
(ad querimoniam tenentium ſ{uorum) ad com, vel ad aliam 
curiam habentem poteſtatem placitandi placita de Vertito 
namio,per attachiament' venerint, & rationabilem & juſtam 
diftrictionem adyocaverint, per hoc quod tenentes diladyo- 
cant nihil tenere, necclamant renerede co qui diſtriftionem 
fecit, & advocavit, remanfit ille qui diſtrinxit in miſeri- 
cordia, & tenentes ſui quieti, quibus pro illa diſadyocati- 
one per recordum Com, five aliarum curiarum, quz recor- 
dum non habent, pcena infligi non poteſt. De cztero pro- 
viſum eſt & ſtaturum, quod cum hujuſmodi domini in 
com” vel hujuſmodi curia jufticiam de hujuſmodi tenenti- 
bus ſuis conſequi non poſlint, quam cito attachiati fuerint 
ad ſetam tenentium ſuorum, concedatur eis breye ad po- 
nend' loquelam i//am coram Juſticiariis, coram quibus 
G non alibi juſticia hujulmodi dominis exhiberi poterit, & 
inſeratur cauſa in brevi, quia talis diſtrinxit in feodo ſuo 
pro ſervic'& conſuetud' ſbi debitis.Nec per iſtud ſtaturum de- 
rogat” Legi communi ufitatx, quod non permiſit aliquod 
placitum poni coram Juſtic' ad petitionem defendentis: 
quia licer prima facie yideatur tenens actor, & dominus de- 
fendens, habito tamen reſpe&tu ad hoc quod dominus di- 
ſtrinxir, & ſequitur pro ſervitiis & conf. ſbi aretro exiſten' 
realiter apparebit potius a&or,ſive querens,quam defendens. 
X x Er 


levand.finis 1 $E.1. 
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Ec ut in certo {int Juſtic' de qua recenti ſeiſina poterint do- 
mini advocare rationabilem diftritionem ſuper tenentes 
ſuos: De cxtero concordatum eſt, quod rationabilis diftri- 
Rio poterit advocari de ſeiſina antecefſorum vel prxdeceſſo- 
rum ſuorum, a tempore quo breve Novz difſeilinz currit. 
Vide W.1.cap.38. Et quia aliquando contingit, quod tenens 
poſtquam replegjaverit averia ſua, averia illa vendit vel elon- 
gat, quo minus retornum poſhit fieri domino diftringenti, 
f1 adjudicetur: Proviſum eſt, quod Vicecomes, Vel Baliyi 
de cxtero non recipiant a conquerentibus ſolummodo ple- 
gios de proſequendo, antequam deliberationem faciant de 
averiis, ſed etiam de averiis retornandis, 11 adjudicetur re- 
tornand”, Et {1 quis alio modo plegios ceperit, reſpondeat 
ipſe de precio averiorum. Er habeat dominus d:ſtringens 
recuperare per breye, quod reddat ei tot averia, vel ca- 
talla, Etfi non habeat balivus unde reddat, reddat ſupe- 
rior ſuus. Et quia aliquando contingit, quod. poſtquam 
adjudicar' fuerit diſtringenti retornum averiorum, & fic 
diſtritus, poſtquam averia fic retornata iterum replegja- 
yerit, & cum viderit diſtringent' comparentem in curia 
paratum fibi reſpondere, defaltam fecerir, ob quam ite- 
rum readjudicabitur diſtringenti retornum averiorum, & 
ſic bis, vel ter, & in infinitum replegiabuntur averia, nec 
habebunt'judicia Curiz Regis in hoc caſu effe&tum, ſu- 
per quo non fuit prius remedium proviſum. Ordinar' eſt 
in hoc caſu talis proceſſus, quod quam 'cito adjudicatum 
fuerit retornum averiorum diftringenti per breve de Judi- 
cio, mandetur Vicecomiti , quod retornum habere faciat 
diſtringenti de averiis, in quo brevi inſeratur, quod Vice- 
com” ea non deliberert fine-brevi, in quo fiat mentio de ju- 
dicio per Juſtic reddit' : quod fieri non poterir, niſi per 
breve quod exeat de rotulis Juſtic, coram quibus dedu& 
fuerit loquela, Cum igitur ditri&us adierir Juſtic', & pe- 
tierit averia ſua iterum f1bi replegiari, fiat ci breye de Ju- 
dicio, quod Vic' (capta ſecuritate de proſequendo, & ctiam 
de averiis ſen catallis retornand', vel eorum precio, {i 
adjudicetur retornum) deliberet ei averia, vel catalla prius 
retornata: & artachietur ille qui diſtrinxit ad veniend' 
ad certum diem coram Juſtic, coram quibus placi- 
rum deducatur in prxſentia partium. Ex 11 iterato ille, 


qui 
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qui replegiaverit averia, fecerit defaltam, vel alia occaſione 
adjudicerur retornum diſtritionis jam bis replegiat, re- 
maneat diſtriCtio illa in perpetuum irreplegiabilis, Sed f1 de 
novo, & de nova cauſa fiat diftriftio, de nova diftritione 
ſeryerur proceſſus ſupradictus, 


{ Quia domini feodorum diſtringentes tenentes ſuos,8&c.J = 
Jn this Pzeamble is the miſchief ſet down, that was at the Common Law Flea lib.s. ca.z7. 
befoze the making of this Ac. : | 
The Mirror without cauſe doth finde great fault with this Ac, which you Mirror cap. 5.$ 5- 
may reade, and being of no uſe neednot here to be inſerted. 
q Ad comitatum vel aliam curiam habentem poreſtarem vide Mattebr, 


. . . . cap.21. 
placitandi de yetito namio.) De yerico namio, of a fozbidden oz unjuſt 
taking, and is not underſtood of a taking in Wichernam, fo2 that is a juff and 
no fozbidden taking, as in another place I have p2oved moze at large, 


@ Vel aliam curiam.] &o as Lozds of Yundzeds, Wapen- Marlebrubiſupra 
takes, xc. may have power to hold plea of Replevin, xc. F, N. B. 73-b. 


q Diſadvocant, &c.] Zhat is diſclaim, whercof the Court being no F. N. 8,70. b. 
Court could have no Conuſans,becauſe it concerned Free-hold. 


7 Quod cum hujuſmodi domini in com! vel hujuſmodi 
Curia Juſticiam de hujuſmodi tenentibus ſuis _— non 
poſſunt;&c. concedatur illis breye ad ponend' loquel' illam 


coram ] uſticiariis, &C.] Faller of Juſfice is ever a god cauſe to re- 
move the plea. 


T Ad ponend' Joquelam.] The writ of Pone doth lie when Fic usi fuprs 
there is a Replevin depending by Writ out ofthe Chancery, the Plaintiff oz F.N.8.69.in Re- 
Defendant may remove the plea by aPone ; and if the plea be depending in the 8i*-84. «- 
County, the Plaintiff may remove the ſame without canſe, but the Defendant 
cannot remove it without cauſe, and that cauſe muſt be put in the end of the 
Writ, And if it be upon this Statute, the wozds be, Quia przdict' B. cepit ave- Regifhh ubi ſupra, 
ria przdi&'* in feodo ſuo pro.conſuetudinibus & ſeryitits ut dicitur, Which are the 
bery erpzeſſe wozds of this Act. 

And when the plaint is in the County by Writ oz withont Writ, o2 in the 
enery of any other, the ſame may be removed by a Writ of Recordari fac* 

oquelam, | ; 

And if the plaint be in the Connty, the Plaintiff may remove the ſame 
without cauſe,as hath been ſaid ; but the Defendant cannot remove it (as hath 
ben ſaid) without cauſe. But if the plaint be in the Court of any other, nei- 
ther the Plaintiff no2 Defendant can remove the plaint without catiſe, foz the 
pzejudice that may come thereby to the L o2d. 


T Quod non permiſit aliquod placitum poni coram Ju- 


ſtic ad petitionem defendentis.] This muit be underſtwd without E.N.B. 70.4, Res 


cauſe ſhewed, foz by the Common Law, the Defendant foz cauſe ſhewed might gig. s3, 
remove the plaint. 


T Potius actor ſive querens quam defendens.) Jn trath the 
Defendant by making Avowzy doth become Acoz, and ſhall have Judgement 
given fo2 him, and after Avowzy he ſhall not _ a Pzotection caſt foz him no 

r 2 m929 
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5 H.s.5- moze. then. a Plaintiff ſhall, becauſe he is become.an Aco2, and not merrly a 
Defendant. 


q Etut in certo ſint Juſticiarii,8&c.)] zt was a doubt befoze this 

Act, within what limitation of time an Avowz2y might be made,and by this A 

it is p2ovided, Quod rationabilis diftriftio poterit adyocari de ſeiſina anteceſſo. 

rum, yel przdecefſorum ſuorum A tempore quo breve novz difſciſinz currit ; which 

limitation in an Aſiſe appeareth befoze in W.r. cap. 38. which was Poſt pri. 

5H.z. mam transfretationem Regis Hz, in Vaſconiam, tn the fift year of his Reign, 
W.1.cop.zs. | But this limitation, both in the Adiſe and in the Avowzy, is altered by a latter 


32 H,8, cap.z, Dfatute. * 


{ Non ſolummodo plegios de proſequendo, &c.ſed etiam 


Ref J —FaY de ayeriis retornandis,&c.] If the Sheriff return inſufficient pledges, 
6. I5. + they are no pledges within this Statute, and in that caſe the Sheriff ſhall be 
charged by this Act, as if he had taken no pledges at all. 

If the return of pledges be upon a Writ of Replevin, then if the Plaintiff 
be Nonſute,#c. if upon the Writ De retorno habendo, the Sheriff return Aye. 
ria elongata, &c, the Plaintiff may have a Writ to have return of the beaſts 
of the pledges. But if the deliverance were by plaint, becauſe in that caſs the 
pledges do not appear to the Court, the Platatiff can have no ſuch Writ, 

2 H.6.15.9H.6, Andif upon the Writ to have return of the bealts of the pledges, the Sheriff 

42 & 48, return Nihil, then may the Plaintiff have a Scire facias agatnfl the Sheriff,quod 
reddat ei tot averia, 02 tot catalla ; and that which hath been ſaid of the Sheriff, is 
fo be intended of the 1Bailiff ofa Franchiſe. 


© Er fi non habeat balivus unde reddat, reddat ſuperior 


ſuus.] Vide Simile, 44 E.3.13. Vide 52 H,3. Leſtatute del Eſchequer, Vide 
2 H.6, cap.10, | 


466.1. Jaigmene ,. 4 Defaltam fecer int, 8c. ] at the Common Law, if the Plain- 
244. 34 8.6.37. fiff in the Replevin had been Nonſute either befoze oz after Uerdic,the Defen, 
dant that diſfrained ſhould have had return, but not irrepleviſable, ſo as the 
19E. 2,Repl.z5. Plaintiff after Nonſute might have had as many Replevins as he would,which 
6E.3-37.24 E.3- Was vexatious and miſchievous ; foz remedy whereof, this Act doth reſtrajn the 
71.21E-46. Plaintiff from any moze Replevin after Nonſute, but giveth a Writ of ſecond 
Deliverance, whereof we ſhall ſpeak in his p:oper place, 
11E,3, Rer,des FJf the Writ of Replevin doth abate foz want of fozm in default of the Clerk, 
Ibid.s - . E.2- the Defendant ſhall not have return at all ; but if it abate fo matter apparant 
IDid.n4. 21 77 by miſ-infozmation, 02 other default of the Plaintiff, the Defendant ſhall have 
jbid.29.3H.6.2,3. return, but not irrepleviſable. 
27 H.6. 3. But if the Defendant doth pleada Plea tothe Writ, andthe Plaintiff con- 
48 E.310.49E-3- feſſeth it, then the Plaintiff ſhall have return, but not irrepleviſable, foz the 
416849. 348. Plaintiff may havea new Writ of Replevin ; foz this Act onely giveth reme- 
6.37- 12 H.7.4,5. Dy in caſe of Nonſute, 
13 H.7.Retorne ut if the Plea fo the Writ, 92 any other Plea be fried by Uerdic, oz jud- 
des +=7"—ar ged upon a Demurrer, Return irrepleviſable ſhall be awarded, and no new Ke- 
reethe AuboriQ P1Evin ſhall be granted, no2 any ſecond Deliverance by this Ac, but (as it hath 


Seethe Authori- 


$E.3.72+ 39 F+3+ 
28, 


ties nexr before ben ſaid) upon a Nonlute. 
concerning theſe 


matters. T Averia lic retornata. ] Note neither Court Baron, noz, County 


| os RetÞ Court, noz any Court that is not the Court of the King befoze his Juffices can 


award return irrepleviſable. 


q In infinitum.) 1ngaiumin jure reprobatur, 


7 Nechabebunt j udicia,6c.) Here is a Barime of the Common 
Law 
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Law implied, viz. Judicia ſuum effetum habere debent, Judicium non debet eſſe 


-- Uluſorium, 


' Per breve de judicio, &c. quod exeat de rotulis TJuſtic _ 


coram quibus dedudta fuerir loquela.} Tye writ of ſecond Deli 58-3-37- 208-3 
verance given by this Ac is a Writ Judicial, as here it appeareth, and iſueth E ſtopp b_ 

out of the Recozd of the Replevin in which the Nonſute was ; and Regularly _ 3. _ 
the Judicial Writ ought not to vary from the Recozd, out of which it iNneth ; c6E.3. Aider 31. 
and therefoze if after Nonſute the Sheriff return Ayeria elongata, and the De- 3H.6.9. :H.7.4. 
fendant upon the Wichernam hath other beaſts delivered to him, the Plaintiff js 2*?-7. 28. 26 8. 
to have his ſecond Deliverance of the firff beaſts mentioned in the fozmer - CR 


Recozd- 1ib. meo. 
Dier 36H.8. f.59. 


© Fiat ci breve de judicio,&c.] the effec of the Writ of ſecond Regid. Judic.58. 
Deliverance is here ſet down, and appeareth in the Judicial Regiſter. 
And this Writ is a Superſedeas th Law to the Sheriff, that he make rio re- 33 Avowry 256. 
turn to the Defendant upon the fozmer Nonſute, Dier 3oH.8.41.b. 


C Er fi iterato, ille qui replegiayetit averia, fecerit defal- 
tam, vel alia occaſione adjudicetur retornum diſtrictionis 
is replegiat, remaneat diſtrictio illa in etu 
jam bi piegiar, EY youu 5 E.2. Ret, des 


irr eplegiabilis.) If the Plaintiff in the ſecond Deliverance be Nonſute, aver 64. 10E. 3. 
02 if the Plea be diſcontinued, oz the Writ abate, oz if he pzevail,not in his _ 33E.3.id, 


. 8R.2,ibid. 35. 
ſute, return irrepleviſable ſhall be granted, | yen —_— 


But if return irrepleviſable be granted, the owner of the cattel oz other Second Delive- 
gods diſfrained may xome to the Defendant and offer the arrerages, 4c, and if rance. Br. r 5. Pl. 
the Defendant refuſe to deliver the Diſtreſſe,the Plaintiff may have an Action ©9182. b. 
of Detinue, and by that meahs recover them, foz they are in nature of a gage, : - - - 454: = 


q Sed ſidenova cauſa.) The ſecond Deliverance muſt be bzought 
foz the ſame Diſtreſſe, but if the ſame Lozd diſtrain the ſame Tenant foz a 
Rent, 02 other ſervice behinde at another day, o2 foz another cauſe, there the 
Replevin doth lie, and ſuch pzoceding as is aboveſaid, 


CAP. ITT. 

"N caſu quando vir arniſerit per defaltam tenementurn, 
quod fuit jus uxoris ſuz, durum fuit quod uxor poſt 
mortem viri non habuerir aliud recuperare, quam per breve 
de Refto: Propter quod dominus Rex ſtatuit, quod mulier 
poſt mortem viri ſui habeat recuperare per breve de Ingreſſu, 
cui ipſa in vita ſua contradicere non potuit, quod in forma 
ſubſcripra erit placitandum. Si contra petitionem mulicris te- 
nens excipiat,quod habuerit ingreſſum per judicium, & com- 
pertum fuerir, = per defaltam, ad quod tenens neceſſe ha- 
ber reſponder”, {1 ab co quzratur, tunc ulterius habert neceſſe 
oſtendere jus ſuum, ſecundum formam brevis, quod prius 
impetravit ſuper virum & uxorem, Et fi yerificare poterit 


quod 
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W eftm. ſecond. | Cap.3. 
quod habuerit, vel haber jus in tenemento petito, nihil capiar 
mulier per breye ſuum. Quod ſi oſtendere non poterit, recu- 
peret mulicr tenementurn petitum: Hoc obſeryaro,quod fi vir 
abſentaverit ſe, & noluerit jus uxoris ſux defendere,yvel invita 
uxore ſua reddere yoluerit, {i uxor antejudicium venerit,pa- 
rata petenti reſpondere, & jus ſuum defendere, admittarur 
uxor. Eodem modo fi tenens in dotem,per legem Angliz, vel 
aliter ad terminum vitz, vel per donum in quo reſeryatur re- 
verſio, fecerit defaltam,vel reddere voluerit, admittantur hz- 
redes, vel illi ad quos ſpeRtat reverſto, ad reſponſionem, (i 
venerint ante judicium. Er fi per defaltam, vel reddition red- 
datur judicium, tunc habeant hzred', vel illi ad quos ſpear 
ane”: poſt mortem hujuſmodi tenentium, recuperare per 
breve de ingreſſu: in quo obſeryetur idem proceſſus, ficut 
przdi&'eſt in caſu ubi vir amitrat per defaltam tenementum 
uxoris ſuz. Et ſic in cafibus predict duz concurrunt actiones: 
una inter petentem & tenentem, & alia inter tenentem jus 
= oſtendentem & petentem. /ide 20 E. 1. defenſio juris 
ol. $8. | : 


T Var amiſerit,] This is to be underftod of the husband and the wife, 
fo2 the husband alone is not Zenant to the Przcipe, and therefoze it was the 


16 H.4.Difcil,7. opinion of Hankford, that if the land be recovered againlt the husband ſole, that 
30 E.3.6, Receit after the death of the husband the wife ſhall have an AMiſe ; but Firzh, in abbze- 


128. 48 E.z. Pl. 
Com.57.b.19E.2. 
Receit 176.2 E.2» 


ibid.148, 


32 H.$.cap.28, 


49 E«3-23. 50 


37+ 47 E. My | Zo 
part 
of rhe Inſtitutes, 


See the fir 
{eR. 675. 


viating this caſe ſaith, that it is hard to be p2oved by Reaſon, becauſe the wife 
cannot be diſſeiſed (during the coverture) but where the husband ts diCſeiſed,but 
of ſuch a recovery the cannot have a Cui in vica upon this Statute : but ſe&ing 
the husband was not Tenant to the Przcipe, this can be no diſcontinuance, and 
therefoze not like to a Feoffment, foz that conveyance is compleat andgod, but 
ſo is not the recovery, and therefy2e in that caſe the wife may enter after the 
death of her husband ; but when the Przcipe is bzought againſt the husband 
and wife, tt may be ſaid that vir amiſcrir, foz it is pzincipally his ac o2 default; 
and therefoze though the wozds of the Dtatute of 32 H:8. be (ſuffered by the 


:: husband onely) yet a feigned recovery againſt the husband and wife is within 


fhat Statute. 


<q Per defalcam.) A recovery by Render is within the equity of this 
Stafute,becaufe if is within the ſame miſchief ; but a recovery by Action tried 


4 E.2,/CulinVi- ;, ant of this Statute, 


ta. 20. F,N.B. 


i. 


It is ſaid, that a recovery by default in a Ceffayit againft the husband and 


193. : 
36 H.6, Fauxer Wife, doth binde the wife ; but J hold the Law: to the contrary, unlefle the 


Recovery 27. 


2 H.$.1. 7TE+3.15 
19 E.z.Receit 
14. 34 Al. p.3. 
Paſch, 28 E. 1. 


Coram Reye. 


Ceſtria. BraQ. 
lib.fol.z67. Fleta 


cauſeof the Action be juſt, and then it bindefh,as in all other caſes ; foz this Act 
* giveth no remedy, but where the recovery is withont titte, 
Jn a Quid juris clam's Qyod permitar, Ailife of Rent, Scite facias, Actaint, &c. 
the wife upon default of the husband ſhall be received, 
In a Quare Impedit againff the husbandand wife, the wife ſhall not be recei- 
ved upon the default of the husband ; foz the Recozd ſaith, Inſpecta cauſa confe- 


lib.s.ca.22.78.3, Qionis Ratuti manifeſte liquer, quod non eft in caſu confimili ; foa the husband may. 
62, Lib.6. fol. 8, "7" 
Ferrers cale, 


pzeſent alone, 
C Quod 


Cap.3- 


C Quod fuerit jus uxoris ſux.) This is intended of a fe-limple, 
foz ſo is jus regularly taken ; and this Ac ſaith, that the wife had no recovery 
but by a Writ of Right, which none can have but Tenant in fe-fimple, and 
ſo one part of this At doth expound another ; and foz Tenant in tail (reduced 
fozmerly (as hath been ſaid) at this Parliament to a divided and particular 
eſtate) and foz Tenant foz life p2oviſion is made in the nert Chapter by a Quod 
ei deforceat, as ſhall be declared when we come thereunto ; foz Tenant in fail, 
and Tenant foz life are out of the letter of this Statute,becauſe they could have 
no Writ of Right ; and yet if the hnsband and wife ſeiſed in the right of his 
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wife foz term of her life loſe in a _— quod reddat by default, and the husband 4 3-38.39. 
die, the wife ſhall have a Cui in vita, foz this is, as it were, a demiſe made by {*- 2 3 __ 
the husband, foz otherwiſe the thould be without remedy, foz ſhe cannot have a ; x..:;.r.N.8; 
Quos ei deforceat, as ſhall be ſaid hereafter, 


If lands during the coverture be given to the husband and wife, and their 


heirs, this is jus uxocis Within this Statute, 


q Cui ipſa in vita.) ir william Herle ſaid, that he had ſcen in 
ancient time, that where the husband aliened the right of his wife, the 
had no other recovery but by a Writ of Right, yet J finde in Brafton 
and Flera, that a Cui in vita in their times lay upon the alienation of her 


husband, 
q 


Quod in forma ſubſcripra erit placitand'.] r the Te- 


nant doth plead in barre the recovery by default, he muft averre the title of his 


Writ, whereupon if iſſue be taken, and found fo2 the Tenant, the Deman- 
dant ſhall take nothing by her Writ, and if it be found fo2 her, ſhe ſhall reco- 


ver the land. 


q Hocobſervato quod {1 vir abſentaverit.} *yis a having 
befozc given the wife a Cui in vica after the deceaſe of her husband, doth by this 


b:zanch give her a remedy upon the default, o2 reddition of her husband in 
his life time to defend her right, ſo as ſhe ſhould not be d2iven toa real Action 
after the deceaſe of her husband, and this receit to the wife is given by this Ac, 
which ſhe could not have at the Common Law. 

* This Act doth extend to Courts that be nof of Reco2d , as if husband 
and wife be ſued in a Court Baron by Writ of Right, #c. upon the husbands 
default the wife ſhall be received, 

Upon feinc pleder of the husband, the wife ſhall not be received by the opi- 
nion of Priſor : 1But if 1s reſolved in 8 E.2, to the contrary; yet I hold the 
Law with Priſot z upon a Nient dedire, and a Nihil dicic the feme ſhall be recci- 
bed within the purview of this Statute, 4 E. 3, receit 46. 


$1 uxor ante judicium venerit.] » Jt is to be obſerved, 


Firlk, that the time of the reccit is when judgement ſhould be given. 


2. Tt 


is to be underff@d de principali judicio,as in an admeaſurement of paſture judge- 
ment is given that admeaſurement ſhall be made, and if after admeaſurement 
made and returned the baron makcth default, the wife ſhall be received befoze 
the p2incipal judgement given, 

"Do inan Aſſiſe of Mordaunc* againft the husband and wife, if the Afſiſe 
be awarded by default, if after the baron make default befoze the p2inci- 
pal judgement , the wife may be received; and fo in the Aſſiſe of Novel 


diſſeifin, 


* And albeit ſhe come not at the time of the default, yet if the come befoze 
judgement the ſhall be received, and ſo of him in the reverſion oz remainder, 


t ſo if default be made at the Nifi prius, receit may be pzayed in bank, fo2 the Ju- 


fices 


156.7 E.3.6, 
4 E.3- 19» 


5 E.3.58. 

See the firſt part 
of the Inſtituces, 
ſe@.594- 

Bradt. li.q. 321.b. 
Flera |. 5. £3436» 
Cuſtumier de 
Norm. cap.100, 
21E.4.65. 22E,4- 
30, 24 H.8, 
Fleadings Br, 


4 Regiſt, F.N.B. 
I9. &. : 
Mich.18E.1.1n 
Banco Rot.z22, 
Thomas de Maws 
Caſe. 33 H.6,21, 
Vide 13 R,2.G17, 
$ E.2. receit 182, 
4 E.3. receit 46. 
beE.z, receit 165, 
See the firlt part 
of the Inſticutes, 
ſe&. 668, 669, 
675. 

Lib.11. fel. 39. 
Metcalfes Cale, 
12Aſl.z31.22E.3. 
receit 139.17E.2» 
ibid.173. 

C22 Af.1 I,3z%, 
24E.3.29.2H.4.2- 
dioE.3.27.12E.3- 
receit 139.14E.3. 
ib.139.29 Aſſ.36. 
38 E.3.23. 3 H.4- 
18, 34 H.6. receic 
73-22H.6.1.2E-4- 
16. 33 H.6.19. 
27H.6.1.zH.6.5% 
20,11 H.6 91, 


——_r Pe 4 
nt tte Goes _ — — — 
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118.4.3.3H.4.13- [tices of Niſi prius have no power to allow the receif, but the ſafe way is to pzap 
22 H.6.1. it there. 
os Tn an Aſſiſe the husband and wife pleada Reco2dand fail thereof, the wozdg 
7 H.4.16. of an Act made at this Parliament Cap.2 5. be,Habear' pro diffeifitore abſque u}la 

recognicione, and yet the wife ſhall be received in that caſe upon the default of 
her hHusband, fo2 the wozds be Abſque ulla recognitione, that is, of the Recogni- 
to2s of the Aſſiſe, and not Abſque ulla receptione, &c, 
> H.4.2.7E.3.22 Al briefede inquirer pur Waſte le fem ferra receive, mes apres le Waſte trove ſur 
28 Ro 20E.3. le briefe d'enquirer pur Waſte, el ne ſerra recelye, car ſerra inconyenient que le fem 
receiti6.22Afl, 27 trier* le matter de noyel, 


9 E.3.12- © Parata petenti reſpondere.] gndin reſpec of this wozd ſparara] 


Ro afche Tenant by receit ought alway to appear, foz upon any default made, judgement 


irures, ſe&. _ ſhall be given. C220 : 
0s 56p, Lictleton ſaith, that in every caſe that the wife is received foz default of her 
42 Af4. 3 E.3. husband, the ſhall plead and have the ſame advantage tn pleading to defend her 
receir 47. 19 E-3. right, as if ſhe were a fem ſole (ſee the firſt part of the Inſticures, ſet. 665,668, 
ibid.15. 10 E-3- G569,) But the cannot after receit levy a fine, fo2 that * were not to defend, but 


$. » oe i to give away-her right, but he in the reveriion that is received may confeſſe 


receit 97+ ISE +3. the Action. ; : 
32,33. * The wife after ſhe is received ſhall have her age, o2 pzay in aide, though 
* 5E.3-22e61. the wozds of this Act be parata petenti reſpondere, that is to be under- 


= Pp ſtood, that when ſhe ought to plead by Law, then ſhe thall be ready to 
Wes plead. 

10E-3.77,10E.3 The Wife after the be received ſhall vowch and plead all manner of 

32, 33+ pleas, and fake all other advantages, which ſhe and her husband might 


TY = — and eſpecially ſuch pleas, as trench to the miſchicf of the war- 
48 E.3.25. y 
det C Etjus ſuum defendere.] This right muſt be intended, which 
the wife had in the lands in demand at the time when the Przcipe was b2onght 
againſt her husband and her, and = at the = - ” _ fo2 if : Przcipe 
be bought againft her and her husband, and after the husband and wife levy a 
fine, and after the husband make default after default, albeit the wife hath no 
—_— right in the landat this'time, yet may ſhe pzay fo be received foz the right 
9E-3.17. 38 E.3. Which the had at the time of the oziginal purchaſed, which in judgement, and 
10,11. 12 Afl.qi. by pzeſervation of Law, as to the Demandant, ſhall be ſuppoſed to continue 
25 5.3-40-14E.3- in uno & codem ftatu in the Tenancy as Tenant in Law withont any 
pat change oz alteration of the effate, notwithſtanding any Ac done by the 
'5 E.4,6. iLenant. | 
_ oe This alſo is to be underſtod not onely of a Tenancy in Deed, but alſo of a 
$6.2-1ba$z,18, Ienancy in Law, foz if the husband and wife be vowcher, the wiſe upon the 
183. 19 E.2. ibid, Default of her husband ſhall be recerved, and yet ſhe can have no Cui in yica in 
176. 7 E.3.44 that caſe accozding as this Act limits, 
48 E.3.28. b. The wozds be jus ſuum defcndere, and therefoze the being not to all infents a 
36 Hero, feme ſole cannot confeſſe, noz render the Action, but he in the reverſion that is 
10E, 3.4.12 R.2, received may confeſſe, oz render the Action. 
receit97. 18 E.3. 


3 tran 0, Ode modo i tenens in dotem, per legem Angliz, 


of the Inſtirues, yel aliter ad terminum vitz, vel per donum in quo reſerva- 

le&, 302, . . d . 
tur reyerſ1o fecerit defaltam vel reddere voluerit, admit- 
tantur hzredes vel illi ad quos ſpeQtat reverſio ad reſponſi- 


BraRonlib.g, ONEM, 11 venerint ante judicium.} It appearcth by Bratton, who 
{01.393-b. nv.14- twzote befoze this Statute, that he in the reverſion ſhould be received by the 

Common Law, ſoz he ſaith, Poteric etiam quis intrare in Warrantiam, & hi non 
YOCETUT 
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vocetur ad warrantum ad proprii juris tuitionem, ut fi quis tenuerit ad yitam ſuim 
ficat mulier nomine dotis, vel alto modo, vel ad terminum terram aliquam, quz ol 
vitam vel terminum reyerſura eflet ad dominum proprietatis, fi ſe in fraudem 5 Jang 
hzredationem ipfius permiſerit implacitari ab aliquo cum poſſi dominum proprietatis 
inde vocare ad warrantum ad defenſionem ſuam, hoc omilerit ; bene poterit dominus 
ille proprieratis, cum fibi yiderit exinde periculum imminere, comparere per ſe, & fi 
non yocerur, intrare 1n warrantiam ad ut proprut juris defenfionem; cum melius & 
utilius fic in tempore occurrere, quam polt cauſam yulneratam quzrere remedium, & 
maliciis hominum obyare, : 
Upon the recovery againſt ſuch a particular Tenant he in the reverſl 

dziven to his Writ of Right, but he in the remainder os —_— X ——_ 
he never had ſeiſin ; De the firſt part of the Inſticuces, let,481,43:, 


My Eodem modo.) Though it be ſaid here Eodem modo, in the ſame 28 5.3 90 r2F.z 
manner, yet it is not in the ſame manner to all purpoſes, foz the wife upon the ite 25: 22 E.3. 
default of her husband ſhall be reccived without ſthewing any cauſe. wut * 12.5.3-10- 
ſo ſhall not he in the reverſion, and therefoze it is not codem modo in that re- _ 6.5 g Ws A 
ſpec, and the reaſon of the diverſity is, fo2 that the feme is party to the Adion, 2. 33 $230 _ 
and affirmed Tenant by the bzinging of the Przcipe, but he in the reverſion is a 9t4-5-3- 85.3 boy 
o_ _” to the Acton,and therefoze ought to ſhew cauſe how the reverſion 

s in him. | 

15ut as to age, he in the reverſion ſhall have the ſame in the ſame manner 
the wife ſhall have it, the Demandint ſhall count of new o—_ the wite that wit. _ 
is receſvev, and codem modo againſt them in reverſion oz remainder, 12. x: AT "a 
21 E-3.45, 


« Si tenens in dotem vel aliter ad terminum vitz.] 355: 

An a Writ bzought againſt a feme Guardian in Chivalry and her husband, the {{* 3 #234 
wife ſhall not be received fo2 the default of her husband, gy out of the 54 C6. 5 toes 
wozds of the ®tatute, and the husband hath power to alien, oz loſe the chattel, *70. 3z AC 

V 1 4 =h 9 E.4.16, 

T CL per | onum. | This is to be underſtodsf a Tenancy in tail, 2 E-2. rectic 147* 
apres (__ de = extinct, and not of an eſtate in tail general oz ſpecial, foz * = ibid. 161. 
upon an eſtate in tail no receit is given by this Ac, becauſe it is an inheri- [3 42339 £4: 
tance which may continue foz ever, ; TO oy gs 

a : 16 E.z. ibid.104, 
qT Admittantur heredes.) * By colour of theſe wozds, the heir 33 pins nk 
apparent of Tenant in tail making default, xc. hath been admitted, Sed non ect '2 44: Jenings 


lex, quia nullus eſt hzres yiyentis, caſe, Regilt 135. 
*2 E.2.receit 247, 


' 20 E.z. receit 17, 
T Ad quos ſpeRtat reverſio.] ye mutt have a reverſion, anv not **3:3 
an - aPornang 02 poſſibility. —_ _ 
ife being Tenant foz2 life is received upon the default of her husban _ 7 5.3. 
| 6 E. 3.14: 
= —_ qe bn the reverting thall be received ; and ſo + a = 58.g-onak 124, 
| ceit ; and ſo if a baron and feme be received, and after 5H 5.11, 118.3. 
_ default, the feme ſhall be received. : Ir (30 2aren _ woe WAGs 
an infant make a leaſe foz life, though the leaſe be defeaſible, yet upon 8 :.3.95. 
. F . \ 3 n 5 2 
= _ of the leſſee, he ſhall be received, and ſo it is of a leaſe by __ " os 
Dne may be received by Attozney by a ſpecial Writ affirming infirmity; 4 
- irmin - 41E-3.8.22H.6.t: 
Is wozds of _ Statute are general. — = Hs, a ws 
n a Przcipe the Lenant maketh default, 4c. he in the reverſion pzayeth to 40 E.3.12- 
be received, and ſheweth that he let the land to the Tenant and no foz Fe 
—_—— the Demandant was d2iven to maintain his Writ. 
1 Tenant ſo2 life pzay in aid to him in reverſion, and he refuſe to j | 
after Tenant foz life maketh default, +c. he in reverſion that not be —_— bpm + 
becauſe he refuſed to joyn, but if e had jopned, andafter the Tenant make des ca 11s: » 
fault, he ſhould have ben received, ; hs 
Vy Regularly 
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created hanging the Writ there ſhall be no receit ; 
- -- tte R—— ——— W rit = there ſhall be a receit : As if a Przcipe be 
25 227» bought againft B. that hath nothing, andthe terre-tenant make a leaſe ſoz life 
to B, he ſhall be received. ing the Writ to hi 
H.4.2. 32H.6. a cnant foz life be impleaded, and ſurrender hanging e W m 
_ 7 E. b 5 . in —_ be ſhall be received, and yet he hath no reverſion in him, Er ic in 
18 E.3.1347» G . ib F X 
16 H.7.5. oye nfſt Tenant fo2 life, he in the reverſion 02 re- 
zE.1.receitzBg. Þ Jf a rent be demanded againlt 3 | Jag | 
« + err" 4 n——_ ſhall be received by the equity of this Statute ; albeit the wozds be, Ad 
13 E.z. receir uos ſpeat revertio, pet he in the wm _ default of Tenant ſoz life, 
17 E.2. ibid.175. be received, fo2 he is in the ſame miſchief. ; 
pans 10M The King Tall 47 be received, foz he cannot become Zenant, noz be in loco 
4 E.2, . 
E.z- ibid. 145. tenentis. 4 E.3.38. 25 E.3-47. _ , 7 
s. 4.4 rerſs it. ” © Jt rt Pr neceſſary, that he that p2ayeth to be receivey hath the immediate 
ſtrans | life be made, the remainder foz life, he in the rever- 
14E. 3. mon r.z [verſion ; foz if a leaſe fo2 [1 $54 fon is grantedfo2 life, hein th 
—_— ſhall be received; fo it is where the reverſion is g ) 
48, Rot. Parliam. in fe be received: But ifhe that hath the mean effate, and he 
-3.nv, 1H.4- reverſion in fee may be ed: { ; 
— 38. in the reberfion v2 remainder in fee p2ay to be recetted at one time,he that hat 
25 E: 3-47: * the immediate particular eſtate, in reſpec of the nas _ - pane v1. 
C11 oe oa b he be received + make default, he in the reverſion in fee ſhall not be received, 
4 E.3. 101d. 160. : 
«2, ibid, 174+ R | y 
186.312.4263 © Fecerit defaltam vel reddere volnerit.] « pi, pleder was 


” s afy Fa not (as hath ben ly) within this Act, but it is remedied by a later Statute, in 
1D 10, 101.44. , , n. : : _— 
AT wet vgs and a Nibil dicic are (as hath been (aid) within the pur- 
- OY p24 viewsf this Ac, both foz him in the reverſion, and the wife alſo, foz they are in 
He , ah b.. y—_ —— ——i__ of the Tenant be reco2ded, and after he depart in deſpight 
receit 18, by. 46. of the Cont, he in the reverſion ſhall de received,foz judgement is to be given 
£4 Ez. receit 46. 
19 E-2. ibid.184, upon the default, 
= : EL qT Ad reſponſionem.] * That is, when the fime come when by Law 
136. 19E.iÞ.114, he ought to anſwer, and therefozehe ſhall have his age, o2 pzay in aid, 4c. | 
het 5 Vide Statut de Anno 20 E.1. where he that p:ayeth to be received, befoze his 
— + xo | ſi c, and the Statute of i 3 R. 2.cap.17, to that purpoſe, 
E.2. ibid.163. receit ſhall finde ſurety, x , 
: 8E tend not fo a feme, that is to be received in default of her 
g9H:5.10.48E.3- but thoſe Dtatutes ex! | te ” 
13-29E-2-48- yHygband, becauſe the is party to the Writ, but to him in the reverſion oz 


IT bo 127. mainder, that is a ranger to the Writ, E yenic 4 latere. 
I1 B.3, . , 


dap A POR mortem hujuſmodi tenentium recuperare per 
6R.2, ibid,94. 


þ Vet.N.B.136. breye de ingreſſu, &c. ] This is underſtod of a TUrit of Entry ad com- 
Regiſt. 235. munem legem, which is a ſpeedier remedy then a Writ of Right, and the De- 
Tal | | ſual fozm, and 
mandant ſhall count upon a demiſe accozding to the Writ and uſual fozm, 
if the Tenant traverſe the demiſe,the Demandant ſhall maintain his count by 
the recovery by default. 


T Ec fic in caſubus pradiftis duz concurrunt actiones.] 
iſt. ubi ſupra, in theſe caſes the Tenant ſhall ſhew his right accozding to the fozm of the 
_ ——— —_ be recovered,even as the Tenant ſhall doe in the Cui in yita, 
upon the fozmer part of this Act,and therefoze this bzanch ſaith, Duz concurrunt 
actiones, viz, the Writ of Tntry upon this Action, and the fozmer UW rit, where- 

upon the recovery was by default, 


C AP. 
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CAP. IF: 


N caſu quando vir implacitatus de tenemento reddit te- 

nementum petitum adverſario ſuo de plano, poſt mor- 
tem viri, Juſticiarii adjudicent mulieri dotem ſuam, fi per 
breve petar. Sed in caſt quando vir amitter per defaltam 
renementum petitum, {1 mulier poſt mortem viri petat do- 
tem, & compertum elt, quod per aliquos Juſticiarios ad- 
judicara fuit dos mulieri petenti, non obſtante defalta, quam 
vir ſuus fecit, aliis Juſticiariis in contraria opinione exi- 
ſtentibus, & contrarium judicantibus, ut de cztero hujuſ- 
modi ambiguitas amputerur, & fit in certo : Ordinatum eſt 
quod in utroque caſu audiatur mulier, = dotem petit. 
Er f< excipiatur cofitra ipſam, quod vir ſuus tenementum, 
unde dos petira eſt, amiſir per judicium, per quod dotem 
habere non deber, & f1 quzratur per quod judicium, & 
compertum fuerit quod per defaltam, ad quod tenens ne- 
ceſſe haber reſpondere, tunc oportert tenentem ulterius reſpon- 
dere, & oftendere quod iple tenens jus habuir, & haber in 
prxdicto tenemento, ſecundum formam brevis, quod te- 
nens prius ſuper virum impetravit. Er ft oftendere poterit, 
quod vir mulieris non habet jus in tenement”, nec ali- 
quis alius quam ipſe qui tenet: recedat quietus, & uxor 
nihil capiat de dote. Quod 1 oftendere non poterit, recu- 
peret mulier dotem ſuam. Ec fic in caſibus iſtis, & in qui- 
buſdam caſibus ſubſequent”, s. quando uxor dotata amittar 
dotem ſuam per defaltam, & tenentes in libero maritagio 
per legem Angliz, vel ad terminum vitz, vel per feodum 
ralliarum, concurrunt plures actiones, Quia hujuſmodi te- 
nentes, cum oporteat cos Petere tenementa ſua per defaltam 
amiſſa, & cum ad hocpervent fuerit, quod tenens neceſſe 
habeat oftendere jus ſuum, non poſſunt ipſ1, ſine his ad 
quos ſpectat reyerſio, de jure reſpondere: & ideo conce- 
datur eis, quod yocent ad warrant” fecundum tenorem bre- 
vis, ac {1 efſent renentes © priori brevi warrant habeant, Er 
cum warrantus warrantizaverit, procedat placit” inter illum 
qui ſeiſitus eſt & warrantum, ſecundum tenorem brevis, 
quod tenens prius impetravit, & per quod recupayerit per 
Yy 2 defaltams 
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defaltam. Et fi ex pluribus a&tionibus ad ultimum per. 
veniat ad unum judicium, videlicer ad hoc quod hujuſ: 
modi petentes recuperent peritionem ſuam, vel quod tenen- 
tes cant quieti. Et fi a&tio hujuſmodi tenentis, qui neceſle 
| haber oftendere jus ſuum, mota fuerit per breve de Redo, 
licer magna aſſiſa, vel duellum jungi non poſſunt per ver- 
ba conſueta, jungi tamen poſſunc per verba ſatis apta. Quia 
cum tenens in hoc quod oftendatjus ſuum, quod ei compe- 
re per breve quod prius impetravit ex fit loco aQtoris, 
bene poterit warrant' defendere jus tenentis, qui loco pe- 
tentis (ut diftum eſt) habet, & ſeiſtam antecefſoris ſui 
offerre 8& defendere per corpus liberi hominis ſui, vel po- 
nere ſe in magnam ailiſam, & petere inde recognitionem 
fieri, utrum 1pſe majus jus habeat in tenemento petito, an 
przdictus talis : vel alio modo jungi poterit magna alliſa, 
& ic talis warrantus defend jus, &c. Et cognolcit ſeifi- 
nam anteceſſoris ſui & ponit ſe in magnam alliſam, &c. 
& petit recognitionem fieri, utrum ipſe majus jus habeat 
in predicto tenemento, ut in illo de quo feoffayit talem, 
vel quod talis remiſir, & quietum clamavit, &c. an prz- 
dictus talis, &c, Cum aliquando contingat, quod mu- 
lier non habens jus petendi dotem hzreditatis hzredis ali- 
cujus infra ztatem exiſten', impetret breve de dote ſuper 
cuſtodem, & cuſtos per favorem mulieri dotem reddiderit, 
ycl defalram fecerit, vel placitum ita fiftum per colluſio- 
nem defenderit, per quod dos hujuſmodi mulieri (in prz- 
judicium wall adjudicata fuerit : Proviſanm eft quod 
hzres, cum ad xtatem pervenerit, habeat aCtionem peten- 
di ſeifinam anteceſloris :\ui verſus hujuſmodi mulierem, 
qualem haberet verſus quemcunque alium deforciatorem, 
ita tamen quod falya fit mulicri verſus petentem exceptio 
oſtendendi, quod jus haber in dote ſua, quod f1 oftende- 
re poterit, recedat quieta, & dotem ſuam retineat, & fit 
heres in miſericordia, & amercietur graviter ſecundum 
diſcretionem Juſticiariorum. Sin autem recuperet hzres 
mr; ſuam., Eodem modo ſubyeniatur mulieri, {1 

res vel alius cam implacitaverit de dote ſua, 1 dotem 
ſuam per defaltam amiſerit. In quo caſu ſua defalta non 
fit ei ita prajudicialis, quin dotem ſuam (fi jus habeat) 
recuperare poſlit, & hat ei tale breye. Prxcipe A. quod 
juſte, 


o 
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juſte, &c. reddat tali, quz fuir uxor talis tantam terram 
cum petinentiis in C. quam clamat efle rationabilem 
dotem ſuam, vel de rationabili dote ſua, & quam pre- 
dicus talis ei deforceat. Er ad iſtud breve habeat tenens 
exceptionem ſuam, ad oftendendum, quod mulier jus non 
haber in dote: Quod f1 verificare poterit, recedat quie- 
cus,- alioquin recuperet mulier tenementum, quod prius te- 
nuit in dote. Er cum temporibus retroa&tis aliquis ami- 
ſiſſer terram ſuam per defaltam, non habuit aliud recupe- 
rare quam per breve de Recto, quod eis competere non 
potuit, qui de mero jure loqui non potuerunt, veluti te- 
nentes ad terminum vitz, vel per liberumi maritagium, 
vel per feodum talliatum, in quibus cafibus ſalvatur re- 
verſo. Proviſum eſt quod de cztero non fit eorum de- 
falta eis ita prxjudicialis, quin ſtatum ſuum (f1 jus ha- 
beant) recuperare poſlint per aliud breve = per breve 
de Reo. De maritagio amiſlo per defaltam fiat tale 
breye. Przcipe A. quod juſte, &c. reddat B. manerium de 
C. cum pertinentiis, quod clamat eſſe jus & maritagium 
ſuum, & quod pradictus A, ci deforceat, Eodem modo 
de tenemento ad terminum vitz per defaltam amiſlo, har 
tale breve. Prxcipe- A. quod juſte, &c. reddat B. mane- 
rium de C. cum pertinentiis, quod clamat tenere ad termi- 
num vitz ſux, & quod prxdictus A. ei deforceat, Si- 
militer quod clamar tenere ſbi & hzredibus ſuis de cor- 
pore ſuo legitime procreatis, & quod prxdictus A. ei de- 
forceat, &Cc. 


q In caſu quando vir implacitatus, GC. ] Jt appeareth by 
the Pzeamble of this Statute, that it a recovery had been in a real Action 
againlt the husband, and the husband did render the land to the Demandant, 
that notwithſtanding this recovery, the wife ſhould recover her Dower, 1But 
if the husband had loſt by default,it was a queſtion and a doubt,whether in that 
caſe ſhe ſhould recover oz no ; and ſome Judges would give Judgement foz the 
woman, and ſome were in a contrary opinion. Yere is to be noted, that a re- 
covery by reddition of the husband, ts not of ſo great account in Law as a reco- 
bery againſt tho husband by default : But therein befoze this Ad this diver- 
lity was holden fo2 Law, that if in a Writ of Dower the Tenant did plead the 


recovery in barre, the Demandant might reply, Que ceo fuic per fraud, ou per col- Br 
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luſion, ou per gree le baron, as Bricton ſaith, who wzote befoze this Statute z but 262. Flera lib. s. 
if it were by default without covin, then the greater opinion was, it barred ©?** 


the feme. 


But the reddition of the husband was holden foz clear Law, as it was adjud- x: E.x. Dower 
ged the year befoze the making of this Ad, ſoz that the wife was ready to 72.40 E43-33« 


maintain the title of her husband, 12 


All 


\4+3 1» 
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26 H.6. Fauxer All this is to be underſfod, where he that recovereth hath no right,fo2 where 

de recovery 27, he that recovered either by reddition o2 default had right, there neither the 
Common Law, no2 this Statute extended thereunto. ; PRE 

47 E.313. 50E. FJfthe recovery be had by Uerdic,the feme ſhall not falſifie in the point tried, 

3-7. 36 8.6. ub! yt the may ſay, that he might hate pleaded a better plea, oz confeſſe and atoip 


ſup. 14 H.4.32,; 
4 E.3 52,53, the recovery. 


Aieſtuater 4+ 7 Quando uxor dotata amittat dotem ſuam per Y defal- 
orm, Cap.29%, . . . . . 
fol.z6, © tam, &rtenentes in libero maritagio per legem Angliz, vel 


ad terminum vitz, vel per feodum talliat”, concurrunt plures 


> Ec413. 334.6, ACTIONES, GC. ] 15y this Ac the Writ of Quod eideforceatis given ; at the 
46. 4 H.7.2, Lib, Common Law there lay no Writ of Quod ci deforceat, but by Cuſtome there 
5. fol.85.1i.3.f0.9. did, 2s in Wales, 
See the firſt part If Tenant in Dower, Tenant by the curtefie, oz Tenant foz life had loſt by 
of the Inſtirures, default, they were without remedy, becauſe they could not hate a Writ of 
481,432,674,675 Right. Another miſchief was, that ſ&ing by the firſt Chapter of this Parlia- 
ment it didalter the eſtate of Tenant in Frank-mariage, and Tenant to them 
and the heirs of their todies, 4c. from a fee-ſimple to an effate tail, whereupon 
a reverſion in point of ſtate was in the Donoz erpectant ; by reaſon wherecf, 
if a recovery by defanlt had been againſt Tenant in Frank-martage, o2 other 
Tenant in tail, they had been alſo without remedy, becauſe their cſfate being 
ſo changed, they could not have a Writ of Right no moze then the other Te- 
nants foz life here recited could have ; therefoze by this Act a Quod et deforceat 
is given to them all, whereby it appeareth, that (as hath been ſatd) the makers 
of the Act intendeda change of the eſtate tail, and pzovidently made pzotiſion 
fo2 Tenant in tail by this Ac. | 
4E-.3.38.5E.3, , It is agreed, that ifa recovery by default be had againft the hugsband and 
4,8. 33E.z3, Wife, Tenants in Frank-mariage, oz Tenants fo2 term of their lives, that 
Avowry 255- they ſhall have a Quod ei deforceat upon this Act; but it is holden in ſome Boks, 
29 E.3-47-41E. that if the husband and the wife be ſeiſed, as in the right of the wife, foz term 
1 > E.NB of her life, anda recovery be had againſt them by default, that they ſhall not 
1564.0 © havea Quodeideforcear fo2 thzee reaſons : 
= 1. That the husband is not within the wo2ds of the Statute, fo2 he is 
= Tenant foz life, but ſeiſed in the right of his wife, who is Tenant 
02 life. 

2. That the husband may diſpoſe of his wives eſfate, and alien the ſame 

during his life. 

3+ P2oviſion is made by the next p2ecedent Chapter, that the wife in this 
caſe may have a Cui in yica after the deceaſe of her husband. 

ut I take it,that in this caſe,if the recovery be had merly by default with- 
out the agreement of ths husband, that the husband and wife may have a Quod 
el deforceat by this A; foz as to the firſt reaſon, though the husband be ſeiſed 
but in the right of his wife, yet the wife is Tenant fo2 life, and the husband is 
named but foz confozmity. 

And ifa Leaſe be made fo a feme ſole, and ſhe taketh husband, and a reco- 
bes os had by default againſt them, they ſhall have a Quod ci deforceat by 

is Act, 

As to the ſecond reaſon, the ſame may be ſaid, when the husband and wife are 
Donees in Frank-mariage, 02 Joyntenants fo2 life ; fo2 in thoſe caſes the huſ- 
band may diſpoſe of the lands during his life. 

And as to the laſt reaſon, this Statute intended to give to the Tenants foz 
life a pzeſent remedy torelieve themſelves,as in this caſe the husband and wife 
may during the life of the husband ; fo2 it is agreed, that after the death of the 
husband the wife ſhall have a Quod ei deforceat, 

ut if the recovery be had by the agreement of the hnusband, then he can nc- 
ver bzing a Quod ei deforceat, | 

Cc Amittat 
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q Amittat dotem, &c. ] This ®tatute doth alſo extend to Courts 
that be not of Kecozd, as the Court Baron, as in a Writ of Right in a Court 
Waron, tc 


C Per defaltam.} 3f a. and3. be ſeiſed of lands, and to the heics of 
A. a recovery is had againſt them by default, A. ſhall have a Writ of Right of 
his moity, and B, a Quod ci deforceat upon this Statute, and when they reco- 
ver they ſhall be Loyntenants again, 

* Two coparceners in tail loſe by default, they ſhall joyn it a Quod ei defor- 
ccat, pet the default of the one is not the default of the other ; * But if Tenant 
in tail loſe by default, #c. and die, the ifue in tail ſhall not have a Quod ei de- 
forceat but a Formedon In the Deſcender. 

© A departure in deſpight of the Tout (ntileſſe it be it1 # Writ of Right 
after the miſe joyned) is holden to be within this Ac, fo2 he makes vefaylt in 
that caſe when he is demanded; But upon a Nihil dicic, no Quod ei deforceat 
doth le, 

4 A Lenant fo2 term of life makes default in a Przcipe,whereupon he itt the 
reverfion 15 received and plead fo iſſue, and if is found againſt the Tenant -by. 
reccit, and judgement is given fo2 the Demandant, the Tenant ſhall have a 
Quad ci deforcear, foz albeit there 1s a verdic given, yet the judgement is given 
upon the def..ult, 

But in an Aſſiſe, and in an Action of Waſte,although the Tenant make de- 
fault, yet there is a verdic given,and upon that verdic the judgement is given 
in both caſes, and therefoze there no Quod et deforceat doth lie within 
this A, 

A woman bzings a Writ of Dower againſt Tenant fo2 life, and recover by 
default, the Tenant bzings a Quod ei deforceat, and recover by default, the Te- 
nant in Power ſhall have a Quod ci deforceat by this Statute; And ſo note a 
Quod ei deforceart upon a Quod et deforceat, 

If the Tenant foz life in a Przcipe vowch, and the vowchee will not appear, 
by reaſon whereof the Tenant loſeth by default, he ſhall have a Quod et defor- 
ceat by this Act, albeit the judgement is not given foz the pzoper default of 
the Tenant, foz this Statute ſaith, per defalram generally, and notf per de- 


faltam ſuam, 


q Cum ad hoc perventum fuerit, quod tenens neceſle 
haber oſtendere jus ſuum, non poſſunr ipſi fine hiis ad quod 
ſpeCtat reverſo de jure reſpondere: & ideo coricedatur cis 
quod yocent ad warrant ſecundum tenorem brevis ac fi 


eſlent renentes in priori brevi, warrant' habeant.] x09; the 
better underſtanding whereof the fozm and o2der of the Entry of the Reco2d 
and pleading (a window which letteth in light to many caſes) is herein to be 
known, Which 1s, that'in the Quod ei deforceat, the Demandant count that 
02 ſhe was ſeiſed of the land fo2 term of life, o2 in tail, 
whoſe leaſe o2 gift, fo2 that the Action is bzought of his own poſſeNion, and al- 
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446E.3. 21, 
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Paſch.33 Eliz. 
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Banco Elimers 
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d 33 E-3. Quod 
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49 E.3-8.2H.4.2: 


21 H.6.56, 
9 E.4.16, 


13 E.1, yowcher 
286. 


F.N.B. 256. b. 


. he 26 E.3:47« 
without ſhewing of zo x.4.:. 
F. N. B. 156.6, 


ledgeth the cſplcs in himſelf, and that the Defendant hath defozced him with- 9 E.3-32. 4x E-5- 


out making of any mention of the Kecozd. And then the Tenant may 
defend the right of the Demandant, #c. and either ſhew how he recovered 
againſt the Demandant by Formedon oz other real Action, and in the purcloſe 
of hts plea th.ll ſip, that ipſe paratus eſt ad manutenendum jus & ticulum fuum prz- 
dict” per donum przdi&t',gc, unde petit judicium, wherebp the Defendant in the 
Quod et deforceat ts become acto2, and in effec reviveth the fozmer Acion, and 
the Demandant in the Quod ci deforceat 15 become 1n manner ofa Tenant to 
the fozmer Action, and may Lowch as if he were Tenant tothe fozmer Action, 
becauſe 


30.48 E.3.8. 
2 E-4.11, 
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33 H.6.46. 
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becauſe if he hath but an eſfate foz life, it is not ſafe fo2 him to plead 


' in chief, but to vowch him in the reverſion, therefoe he can vowch no 


other, but him in the reverſion ; o2 if the Defendant notwithſtanding upon 
the title of the fozmer recovery plead ſome other barre, then the Deman- 
dant in the Quod ci deforceat ſhall not vowch at all, becauſe the fozmer 
Action is not revived. And if the Defendant plead the fozmer recovery, 
the Demandant may traverſe the title, 02 plead any thing in barre of 
the title. X 


T Quod tenens neceſle habet.”] zt is not of neceſſity that the 


Defendant in the Writ of Quod ei deforceat, doe plead the fozmer recovery, 


but (as hath ben ſaid) he may plead any other barre, 


© Non poſſunt ipfi fine hiis, &c.] wy theſe wozds the De- 
mandgznt in the Quod ci deforceat after the recovery pleaded cannot vowch any 
other but him in the reverſion, 


T Concedatur jis quod vocent ad warrantum, &c. ac fi 


eſlent tenentes in PTriorl brevi.] Upon theſe wozds, two concluſions 
are to be obſerved, 

Firff, that albeit the Demandant in the Quod ei deforceat after the 
recovery pleaded cannot vowch, yet the Quod e deforccat may be main- 


| enable, 


Secondly, if the recovery by default be in ſuch an Action where no vow- 
cher doth lie, yet the Quod et deforceat is maintenable, and theſe wozds are 
to be intended, that ſuch Tenant ſhall vowch which might have vowched in 
the firſt Writ. . 

And therefoze. if the judgement by default be in a Scire facias bzonght upon 
a recovery o2 fine, oz in a Writ of Entry, oz in the quibus bzought 
againlſt the diſſeiſo2 himſelf, there lieth no vowcher, and yet a Quod «i 
deforceat is given by this Ac upon ſuch a recovery by default. And 
where the vowchee ſhould not have his age in the fozmer Writ, he 
ſhill not have his age in this Writ, foz this Writ 1s of the nature of the 
other. 

The Tenant ina Quod ei deforceat may voWch, #c. and ſo both Tenant and 
Demandant (as hath been ſatd ) may vowch in this Ac, ſeeing the Statute doth 
give a vowcher, by conſequence he ſhall recover in value. 

But note this Act doth give but one vowcher,and therefoze the rowchee ſhall 
not vowch over, and Sir William Herlc ſaid, that they were ſages gents queux 
fieront ceſt ſtatut, 


T Cum oportet cos petere tenementa per defaltam amiſſa.] 
Yereupon it is holden, that he that loſt by default may have a Quod ci deforcear 
againſt the alienc of the recoveroz, becauſe the wozds of the Statute are in- 
definite; and unleſſe the Writ did lie againft the aliene, the Demandant 
could not have the effec of his ſuit, viz, the reſtitution of the land. 

Dee the firſt part of the Inſticutes, ſe,67 4,675. 


qT Cum aliquando contingat. ] 1zy the purview of this Sta- 
tute, if the wife having no right to be indowed, bzing a Writ of Power againſt 
the Guardian in Chivalry, and by favour the Guardian in Chivalry doe yeeld 
Dower, o2 make default, 02 plead faintly, by means whercof the wife reco- 
bereth her Dower in p2ejudice of the heir, the heir after he cometh fo his 
full age ſhall have a Writ of Mordaunc' againff the wife, as he might hate 
againft any other defozceour. 


C Prxcipe 


Cap.5- 


C Prxcipe A. quod juſte, 8c.) Here the fazm of the Writ of 
Quod ei, deforceat foz Wenant in Dower is ſet down, and it is ſo called, be- 


cauſe of theſe wozds in the Writ, Quod ei deforcear, and ſeing the fozm of the Sce before cap.1. 
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Writ is here erpzefſed, the Statute that giveth the Writ n@ds not be recited, *9-=<don. 
as befoze hath been ſaid. 208 9 Ga: | | 
heſe Writs it is ſaid injuſte deforcear (as commonly in reg;8.1 71. 


Note in none of theſe | d | 
Writs it is) becauſs this Act giveth the fozm, and inzjuſte is not in the Statute. 


'E Quod mulier jus non habet in dote.] Pate, this is a gad 


barre in a Quod ci deforcear, 


» 

T Non habuit aliquod recuperare quam per breye de 
reto, quod eis competere non potuit qui de mero jure 
comperere non potuerunt veluti tenentes ad terminum vitz 
vel liberum maritagium, vel per feodum ralliatum, in qui- 


bus caſibus ſalvatur reverſio.] mpon theſe wozds four things are 
to be obſerved : . 
1+ Firft that none ſhall have a Writ of Right, but he that hath a fe-ſimple, 


here called merum jus, | 
2+ That Tenants in tail cannot have a Writ of Right, 


3+ This is an Txrpolition of the firlf Thapter of this Parliamentf;thaf there- 


by the eſfate tail is of an eſtate in fe-ſimple become a divided and particular 
eſtate, whereupon the reverſion in fe 1s erpectant. 
4+ Fourthly, albeit Tenant by the curteſie be not expzeſly named in theſe 


fozmer Writs, yet is he within the miſchief and parview of this Statute, foz 


he is tenens ad terminum yitz, 


CS. F 


Um de Advocationibus Ecclefhiarum non fint nifi triz 
brevia originalia, videlicet breve deRe&to, & duo de 


poſleſſione, (ciz. Ultimz preſentationis, & Quare Impedir, 


& hucuſque uſicatum fueritin Regno, quod cum aliquis jus 
preſentandi non habens przſentaverit ad aliquam Ecclefiam, 


cujus przſentarus fit admiſſus,ipſe qui verus eſt patronus per 
nullum aliud breve recuperare potuit advocationem ſuam, 


quam per breve de Re&to quod haber terminare per duellum, 


vel per magnam Aſhſam, per quod h#redes infra ztatem exi- 
ſtentes per fraudem & clan cuſtodum, hzredes 
etlam five majores , five minores per negligentiam vel 
fraudem tenentium per legem Angliz , vel mulierum 


tenentium in dotem, vel alio modo ad terminum vitz, vel 
anno- 


y A. 


Regiſt.171. b; 
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annorum, vel per feodum talliatum, multotiens.exhzreda- 
tionem pariebantur de advocationibus illis, vel ad minus 
(quod eis melius fuit) ponebancur' ad breve de Reo, '& 
in caſu omnino exhzredati fuerunt uucylgh; Statutum 
eſt quod hujuſmodi preſentationes non fint+-hujuſmodi 
re&tis. hzredibus, aut"illis ad quos poſt mortem aliquo- 
rum, hujuſmodi adyocationes reyerti debent ita prejudici- 
ales, quin quotieſcunque aliquisjus non habens, tempore 
hujuſmodi cuſtodiarum prgſentaverit, vel rempore tenen- 
tium in dote, *per legem Angliz; vel alio modo, ad termi- 
num vitz, vel annorum, vel per feodum talliatim, in pro- 
xima vacatione, poſtquam hzres::ad ztatem - pervenerit, 
vel advocatio poſt mortem tenentium in forma pradicta 
ad hzredem plenz ztatis exiſtentem revertetur, habeat can- 
dem a&tionem & recuperationem per breve de advocati- 
one poſſeſſorium, qualem haberer ultimus anteceſſor hu- 
juſmodi hxredis plenam habens ztatem, in ultima vaca- 
tione tempor” ſuo accidente ante mortem ſuam, vel ante- 
quam dimiſſio facta fuerit ad terminum vel ad feodum 
ralliatum, ut preditum eſt, Hoc idem obſervetur de 
przſentationibus factis ad Eccleſtas de hereditate uxorum, 
rempore quo fuerunt ſub poteftate virorum ſuorum, 
quibus per iſtud ſtaturum ſubveniatur, per remedium fſu- 
pradictum. Viris etiam Religioſis, —_ Archi- 
diaconis, Re&toribus Eccleſiarum, & aliis perlonis Ec- 
cleſiaſticis per iftud idem ftatutum ſubveniatur : fi ali- 
uis jus przſentandi non habens preſentaverit ad Eccle- 
fm domus five pr#latiz, dignitati aut perſonatui ſpe&tan- 
tes, tempore quo vacaverint przlatiz, dignitates, aut per- 
ſonatus hujuſmodi. Nec tamen ita large intelligatur iſtud 
ſtatutum, quod perſonz; ad quorum remedium ftatu- 
cum iftud eft editum, habeant recuperare ſupradi&tum, 
dicentes quod cuſtodes, renentes in dotem, per legem 
Angliz, vel alias ad terminum vitz, vel annorum, vel 
viri fite defenderint placitum per ipſos, vel contra ipſos 
motum,, quia judicia in curia Regis reddita per iftud 
ſtatrutum non adnihilentur, ſed ſter judicium in ſuo ro- 
bore, quouſque per judicium curiz Regis tanquam erro- 
neum (11 error 1inyeniatur) adnulletur, vel affifa ultime 
pre- 
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przſentationis, vel inquiſitio per Quare impedit fi tranſi- 
erit per attinctam, vel per certificationem adnulletur, quz 
gratis concedatur. Er de cxtero. una forma placitandi in 
brevibus ultimz preſentationis, & Quare impedit, inter Ju- 
ſticiarios obſervetur, quoad hoc, quod fi pars rea excipiat 
de plenitudine Eccleliz per ſuam propriam przlentationem, 
non propter illam plenitudinem remaneat loquela, dum- 
modo breve infra tempus ſemeſtre imperretur, quanquam 


infra tempus lemeſtre preſentationem ſuam recuperare. 


non poſsir. Et cum aliquando inter plures clamantes ad- 
vocationem alicujus Ecclehiz pax fuerit formata inter par- 
tes, & irrotulata coram Juſticiariis in rotulo, yel ix fine 
ſub hac forma, quod unus primo preſenter, & in ſe- 
quente vacatione alius, & in tertia tertius, & {ic de pluribas, 
11 plures fint. Er cum unus preſentaverit, & habueric 
ſuam preſentationem, quam habere debet per formam 
conventionis illius, & in proxima vacatione impediatur ile 
ad quem ſpectar ſequens preſentatio per aliquem qui fuit 
pars illius conyentionis, vel loco ejus : Starutum eſt quod 
de cxtero non habeat hujuſmodi impeditts neceſſe perqui- 
rere breve de Quare impedir, ſed habeat recurſum ad ro- 
tulum, vel ad finem. Er ftinrotulo, vel in fine comperta 
fueric przdi&t pax, vel conventio, mandetur Yicecomiti, 
quod Scire faciat parti impedienti, quod fit ad aliquem bre- 
vem diem continentem ſpacium xv. dierum, vel trium e- 
ptimanarum, ſecundum quod locus eft propinquus' yel re- 
motus oſtenſ. (f1 quid ſciat dicere) quare fic itmpeditus ta- 
lem preſentationem ſuam haberenon debeart. Er fi non ye- 
nerir, vel forte venerir, & nihil ſciat dicere, quare fic impe- 
ditus prxſentationem ſuam babere non debear, ratione ali- 
cujus fa&ti poſt pacem fa&tam, vel irrotulatam, vel chiro- 
oraphatam, recuperet przſentationem ſuam cum damnis 
luis. Er cum contingat quod poſt mortem anteceſſoris 
ſu1, qui ad aliquam Eccleliam praeſeritavit perſonam, alſ- 
ſignata fuerit illa advocatio in dotem alicujus muliecis, 
vel tenenti per legem Angliz, & tenentes in dotem, vel 
renentes per legem Angliz preſentaverint, & verus hxres 
poſt mortem hujuſmodi tenentium per legem Angliz, vel 
in dotem, impediatur przſentare, cum Eccleſia vacaverit : 
Proviſum eſt, quod de cxtero fit in eletione impediti, 
£7 2 utrum 
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Brit. cap. 94. fol. 
233. BraQ.lib.4, 
246, 247. Flera 
li.g. ca.13 13,145 ; 2 . . | 
ak Glenedth. end ſaith Britton was fhe Quare impedic pzovided foz remedy of ſuch purchaſers, 
6. cap.17.lib.13. 
Cap.20,21. 
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utrum perquirere velit per breve de Quare impedit, yel ul. 


timx preſentationis. Hoc etiam de cxtero obſervetur de 
advocationibus dimiſſis ad terminum vitz, vel annorum, 
vel ad fcodum talliatum. Er de ctero in brevibns ultimz 
przſentationis, & Quare impedit adjudicentur dampna, 
videlicet, fi tempus ſemeſtre tranfierit per impedimentum 
alicujus, ira quod Epiſcopus Eccleſiam conferat , & verus 
patronus ea vice prxſentationem ſuam amirrat, adjudicentur 
dampna ad valorem Eccleſiz de duobus annis. Er'fi tem- 
pus ſemeſtre non tranherit, ſed diſrationetur przſentatio in- 
fra tempus prxdiftum, tunc adjudicentur damna ad valo- 
rem medietatis Eccleſiz per unum annum. Er f1 impeditor 
nihil habeat, unde reftituere poſht damna, in caſu quan- 
do Epiſcopus confert *Eccleſiz per Japſum temporis, puni- 
atur per priſonam duorum annorum. Er {1 advocatio dif. 
rationetur infra tempus ſemeſtre, puniatur tamen impeditor 
per priſonam dimidii anni. Er de c#tero concedantur bre- 
via de Capellis, prxbendis, vicariis, hoſpitalibus, abbatiis, 
prioratibus, & aliis domibus quz ſunt de advocationibus 
aliorum, quz prius concedi non conſueverunt. Et cum 
per breve Indicavit, impeditur re&or alicujus Eccleſiz, ad 
petend* decimas in vicina parochia, habeat patronus re- 
ori ſic impedir' breve ad petendum adyocationem deci- 
marum petitarum. Et cum difrationatum fuerir, procedat 
poſtmodum placitum in curia Chriſtianitatis, quatenus diſ- 
rationatum fuecrit in curia Regis. Cum advocatio deſcendat 
participibus, lice unus bis preſenter, & uſurpet ſuper cohz- 
redem, non propter hoc excluſus fit 1lle in toto qui fuit 
negligens, ſed alias habeat turnum ſuum prxſentandi, cum 
acciderit. EN 


T Cumde advocationibus Ecclefiarum non fint niſi tria 
brevia originalia, viz, Breve de Recto, & duo de poſleſlione, 


ſcil. Ulcimzprzſentarionis & Quare impedit.} an agice cf 
Darrein Preſentment no man can have, without alledging a Pzeſentment in 
his own time. 

A Writ of Right of Advowſon a purchaſer cannot have, without alledging 
a pzeſentation in his own time, buf a Quare impedit a purchafer may have, and 
alledge a pzefentation in him, from whem he purchaſed the ſame; and to that 


but the Quare impedit ts moze ancient then the tine of E,z. as appearcth by 
Glanyl, 
Tn 
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In 8 E. x. if appeareth; Quod ſunt ria brevia de Adyocatione placitabilia, Breve Tr.8E.z.Rot.26. 
de Reco, Quare impedit, & Ulkime przſencationis ; but yet the oziginal Writs of Oo —_ 
Tower and Ceflavic, &c, doe lie of an Adyowſon, and ſo doth the judicial Writ 52814: 19246. 


: - 247; Fleta lib. 5, 
of Scire facias. Cap.17.7 E.3.27. 


43 E.3.1 5.14E.3. 
q Er hucuſque uſfitarum fuerit in regno, quod cum W*inp:72, 


aliquis jus przſentandi non habens preſentaveritad aliquam 
Eccleſiam, cujus praſentarus fit admifſus, ipſe qui verus eſt 
patronus, - nullum aliud breye recuperare potuit adyo- */* fr par 


of the Inſticutes, 
cationem uam, quam per breve de Recto.] Foz theſe woz2ds, pony ny 
Adyecatio, Przſentatio, Eccleſia, &c, Whereof they are derived, and the ſeveral by hpay as 
fozts of them, ſeo the firſt part of the Inſticutes, See lib.8, fol.50. 
h Boſwels Caſe. 
{ Prx(entaverit.] BBy the o2der of the Common Law, if one had pze- Bro. ric. Preſent. 
ſented to a Church whereunto he had no right, and the Biſhop had admitted *! <liſe 46. 6E.z- 


and inffituted his Clerk, this Jncumbent could not be removed fo2 divers 44 6 firſt part 
reaſons. of the Inſticutes, 


Firft, fo2 that he came info the Church by a judicial Ac from the Biſhop, (:4. 648. 
(who the Law intended, (crucatis archivis, to doe right) the Incumbent could not I. 
be removed, neither by Writ of Right of Advowlon, no2 Aſſiſe of Darrcin Pre- 
ſenrmenc, noz Quare impedit, onely the Patron ſhould recover his Advowſon in 
a Wrib of Right of Adyowſon , Which by the aſurpation was deveſted 
from him. 

Decondly,that by the Common Law in every Town and Pariſh there onght 26 
to be periona idonea, and this appeareth by the wozds of the Writ of Quare im- 
pedir, &c. Quod permittat przſentare idoneam perſon, &c, And when the Biſhop __ F,N.B. 
had admitted him able, which implied that he was Idonea perſona,then the Law *** 
had his final intention, viz, that the Church ſhould be ſafficiently pzovived foz, 
and then the Church was ſaid to be Plena & conſulca, 

Thirdly, that the Incumbent having curam animarum might the moze cf- Js 
fecually and peaceably intend ſo great charge, the Common Law p2:ovided, Bra.li.4. 0.244. 
that after inſtitation he ſhould not be ſubject to any Action, to be removen at the 35 £1 Quare 
ſuit of any common perſon, withont all reſpect of age, covertare,impziſonment, [7 Es 
02 Non-ſane memozy, and without regard of title,cither by deſcent o2 purchace, Como», 
02 of any eſfate ; wherein you may (as often it hath been) obſerve what incon- 6 E.3.52. 11 E.;; 
beniences follow, when the right inſfitution of the Common Law is not Ware imp. 158. 
obſerved, 39 E.3-24-44E.3, 

Wy this wo2d Przſencayerir, it appeareth that no plenarty doth put the Þa- = ah on 
tron that hath title to p2eſent, out of poſſeſſion, but onely plenarty by pzeſenta- 1,07 BY 
fion ; but plenarty by collation doth put him that had right to collate ont of +; x. 3.64. b, 
poſſeſſion. 


q Pari. jure & ratione jus przſentandi non habens.] 
If Tenant fo2 years, 02 Guardian in Chivalry bzing a Quare impedit, although ,, E.3.14 b, 
the Defendant hath a Writ to the Biſhop againſt the Termoz o2 Guardian, 
and his Clerk is admitted, inffituted and induced, notwithſtanding the Te- 
nant of the fre-hold of the Advowſon is not put out of poſſeſſion. Note a diver 
fity between a mer aſurpatton, and him that comes in by courſe of Law, 


T Ad Eccleſiam.] wThisis intended of a Church pzeſentative. 


T Cujus przſentatus fir admiſſus,) giveit that admiſſus in his 
P20per ſenſe is, when the Bilhop upon examination findeth him abte (that is) 
ideonea perſona, yet here it is taken foz Inftitution ; foz here is implied ad 
eandem Ecclefiam, & therefoze of neceſſity it mult be here taken fo2 Inftitntion, 
and 
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and the rather, fo2 that befoze Jnffitution the rightful Patron is not put out of 
polſeſion, Andit is to be obſerved, that by the Inſtitution the Church, as to 
ll common perſons, is Plena & conſulta as to the ſpiritualty, that is to ſap, 
331.6. 13. Bo- the cure of ſouls : foz when the Biſhop doth inſtitute him, he ſaith, Inſtituo te 
welscaſe = _e. ad tale beneficium, & habere curam animarum, & accipe curam tuam & meam ; 
4p ax = but befoze induction the Parſon hath not the tempozalties belonging to his 
by's Caſe, Recto2y. 1 
G alle. Dier. But the Church is not full againſt the King befoze inducion,becauſe in the 
Giles caſe, lb.g, Bings caſe plenarty is to be intended of a full and compleat plenarty, as well 
fol.x32, Holis - tothe Zempozalties as to the Spiritualty. Nota,pzeſent Admiſſions and Jnſti- 
caſe. fations,xc. are the life of Advowſons , and therefoze if Patrons ſuſpect that 
Regiſt.286.d. the Regiſter of the Biſhop will be negligent in keping of them, he may have a 
+ root A Ceriorari to the Biſhop, to certifie them into the Chancery. 
20. 14 H.6.21. And if there be an uſurpation upon the King by a compleat plenarty, the 
1 H.7.19. 10H.7, King cannot p2eſent to the Church, befoze he hath removed the Incumbent by 
15, 25.E-3- CaP-3+ Quare impedit, left contentions might grow in the Church between the ſeveral 
© 5 poay claimers of the 1Benefice, to the diſturbance oz hindzance of Divine Service, 
E NB 6. kangs and this was by the Common Lawv. 
& 34 k- L5ut in that caſe the King ts onely put out of poſſeſſion, as to the bzinging of 
21 E.4. 34. 43E- an Action, but the inheritance of the Advowſon is not deveſted out of him : 
3-3-b. 22 H.6.27- Sg in the fourth part of the Inſtituces, cap. Ireland ; when an * Incumbent is 
RESS. made a Pilhop, either in England o2 Ireland, #c. who ſhall pzeſent, 


* Paſch. 24 E.3- 
oram Rege 

Con Hes, « Quam PeEr breve de recto.) This is fo be underſtod- where 

1, CoramRege the Patron that had a Fee-limple, and thaf he oz ſome of his Anceſto2s had 

an to E.3- pzeſented; But if the Patron claimed the Fee-ſimple of the Advowſon by 

©1635 266.3, purchaſe, and had never p2eſented, there he could have no Writ of Right of 

32.6 Eliz, Dicer Advowſon, but befoze this Statute had loſt the Advowſon. And likewiſe if 

228.45E.3.Cuare Tenant in Tail, oz Tenant foz life had ſuffered any uſurpation, they had been 

Imp. z39.43 E.3- remedileſſs by the Common Law, becauſe they could have no Writ of 

15. 43 Afi. 21. Right. 

+ oi 7.6 Ifa Biſhop, Abbot o2 P2ioz, 4c. purchaſe an Advowſon, andſuffer an uſur- 

54 60. pation befoze they pzeſent, they and their ſucceſſozs are barred fo2 ever, nnleſſe 

5E.3.60, 19H.6, by fozce of this Ac the uſurpation be avoided in a Quare impedic, 

oa . Therefoze in peruſing over the ſeveral bzanches of this Statute, it ſhall 
appear what caſes be remedied by this Act, and what remain at the Com- 
mon Law. 

CE Per quod hzredes infra ztatem exiſtentes per fraudem & negligentiam cuſto- 
dum, hzredes etiam five majores five minores per negligentiam, yel fraudem tenen- 
tium per legem Angliz, vel mulierum tenentium in dorem, vel alio modo ad ter- 
minum yitz, yel annorum, yel per feodum talliatum multotiens exhzredationem 
patiebantur de adyocationibus 1111s, vel ad minus (quod eis melius fuit) ponebantur 
ad breye de reto, & in caſu omnino exhzredati fuerunt hucuſque, &c, Yere 
is the Pzeamble containing the miſchief, let us therefoze peruſe the wozds of 


the Aa. 


q Statutum eſt quod hujuſmodi prxſentationes.] The 


44 E.z.21.1ib.1z, P2zeamble ertendeth onely to heirs in Ward, per fraudem 8 negligentiam cuſto- 
fol.z3. Powers dum, &c, and the wozds of the body of the Ad are, Qued bujuſmodi preſentati- 
_ 7 wor 96s, (uch pzeſentations ; but theſe wozds are to be expounded, Such pzeſcnta- 
Hujuſmodi, ſee £1915 that be in the ſame miſchief : and therefoze this Ac extends to heirs of 
cap.4. & circum- AdvoWſons, though they be out of Ward, 


ſpee agaris. 


T Rectis hezredibus.] This Act relieveth onely Infants that have 
Advowſons by deſcent ; foz if an Jnfant have an Advowſon by purchaſe, he 
remaineth at the Common Law, and is not remedicd by this Ac, 


35 H 6.64. 


And 
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And this being a Law that ſuppzeſſeth w2ong, and advanceth right, dotÞes H.6. ul ſup. 
binde the King, though he be not named in the Ac. ; Lib.2x. fol.72, 


« Aur illis ad quos poſt mortem aliquorum hujuſmodi Maga. Colldg: 


advocationes reverti debent.}] Noraillis] boceſtillis hzredibus,to thoſe p.com.q2.E-N.3. 
hcirs that have the reverſion of the Advawlpn by deſcent;; foz the Pzeamble 31. g. 
ſaith, Hzredes eriam five majores, five minores, 8&c. And the percloſe of this coir. Preſent- 
b:anch 1s, Qualem haberet uſrimus anteceflor hiyjuſmedi haredis, &c, So as this menc al egliſe 46. 
Statute doth help the heir of him in the reverſton, and not the Lefſo2 himſelf, | 
but the hejr of him in the- remainder is not within the purview of this A: 


| Poſt mortem aliquorum hujufmodi.)] That is, of Tenant 
by the curteſie, Tenant in” Dower, oz otherwiſe, ſoz life, oz foz years, 02 in 
Fee fall, 


«' Pro termino annorum. ] erant foz term of half a year, 02 4 34 H.6.30. 
year, and Grantee of the nert avoidance are within the purview and meaning 
of this Act; Lenant by Statute Derchant, oz ©taple, oz Blegic, are within the 
purview of this Statute. 


q Vel feodumcalliatum.)] Temant in Tail of a Banndz, where- 8 5.2. Quace 
unto an Advowſon was appendant, and befoze this Statute an effranger uſur- impedi: _ 
ped, and then the Statute of Donis condir* and this Act is made, Tenant in fail 16 E.z. ibid.67. 
dieth, and the Pannoz deſcendeth to his iNue ; yet the hetx in tail hath no re- 
medy, becanſe the Advowſon was ſevered by the uſurpation : and this Ac er- 
tendeth not to uſurpations befo2e this Ac. | POLAR 

But if Tenant in fail ſuffer an uſurpation after this Ac, and dieth, his 8 E.2. ubi ſupra. 
iſſue ſhall have remedy by Quare impedic within the purview of this ®tatute, 45 A4. 


T In proxima vacatione poſt quam hzres ad ztatem per- 


venerl1r. | Note, albetf the heir hath the Aavowſon by, deſcent, yet if he ſuf- :6 E.z. Quare 
fereth an uſurpation, he hath no remedy bythis bzanch, until after he cometh of pr nin" no 
full age ; this 1s to be intended when the heir is in Ward, foz ſo this Act put- caſe Fe ſpe. 
teth the caſe : but if the heir be out of Ward, he may have his Quare impedic, 02 

his Alliſe of Darrein preſearment during his minozity. CRY 


T Per brevede advocatione poſleſſorium.) This is by Quare 
1mpedir, 02 Afſiſe of Darrein Preſentmenc, 


7 Qualem haberet ultimus anteceſſor,&c.] Then put caſe, 
that one purchaſeth an Advowſon in fe, and dieth befoze any pzeſentation 
made by him, and this deſcends to his heir within age, the Church becomes 
void; if the heir be in Ward, the heir may have his Quare impedit at his full 
age, and if he be within age, andout of Ward, he may have his Quare impedit, 
and connt of a pzeſentation made by him of whom the purchaſe was made; but 
he on have no Writ of right of Advowſon, becauſe hts Anceſftoz, 02 he never 

Note it is not ſaid here, Qualem habuic, but Qualem haberet, as the Anceſto2 
thould have had if the Church had become void in his time, and his title to 
p2eſent had accrued unto him, foz there the right, oz at leaſt the poſſibility of 
Action doth deſcend. 

Dne ſeiſed of an Advowſon in fe, pzeſenteth to the Church being void, 
and granteth the ſame to A. foz life, and after granteth the reverſion to K, and 
bis heirs; A, Tenaut foz life ſuffereth an uſurpation to the Church, the heir 
of K, having the right of this Advowſon by deſcent, ſhall, after the death of A. 
the Church becoming void, pzeſent, and yet K, conld not have had a Quare 
Impedit 


2 E.3.10,1t. 
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impedic.: but if A. had died befoze the uſurpation, then might K. have had a 
Quare ot, and therefoze his heir-thall have at the next avoidance that re- 
c 


i thich by poCibility he might. had; and herewith agr&th the au- 
thoz Fg ihe 3Bok in 2 E. 3. foz thers Tond faketh this exception, but durlt not 
demilrs :, ILÞ [2s * a : 

+ Vel antequamdimiſsio faQta fuerit ad terminum yel 
ad. feodum tal latum.)] Yeredf ſufficient hath been ſaid befoze. 


ny Hoc idem- obſeryetur- de preſentationibus faftis ad 


x E.z.Quare imp. Eccleſias de hezreditate UXOTuIn. ] Jf a Feme. covert hath an Ad- 

os E: __ - vowfon'bypurchafe, the is not within the remedy of this Ac, and that ſoz two 
T1 reaſofis ; 

—— Firft, here it is ſaid, Hoc idem obſeryetur ; but an Infant having an Advow- 


Preſentment al Con by purchaſe is not holpen by this Ac, Er hoc idem oblervertur in caſe of a 
egliſe 46. Feme-covert. 
'Secondly,De hzredirate uxorum, ts here intended of an Adtowſon by deſcent ; 
Foz this wozd Hzredicas, ſee the firff part of the Inſticuces, ſe. 9, | 


Sethe frſtpre © Viris etiam religiolis, &c.] yy this pzefentation and uſurpa- 

of the Inſtirures, tjgn fn time of vacation, albeit the free-hold and inheritance is in abeiance in 

ſe, 443-F- Nb: gremio legis, yet the nſurper gaineth a.fe-ſimple in the Advowſon ; like as if 

Ro al egliſe 46. one entreth into lands during the vacation, and claim the ſame as his inheri- 
tance, he gaineth an inheritance by w2ong ; but yet as the dying ſeiſed of lands 

See Marlb, c.28. in that caſe during the vacation ſhall not take away the entry of the ſucceſſo, 
no moze ſhall the uſurpatton during the vacation take away his right of pzeſen- 
tation, when the Church becomes void, and if he be diſturbed, he ſhall have his 
Quare Impedic, | 


C Nectamen ita large intelligatur, &c, fie defenderinc.] 
Do great regard the Law hath to Judgements, as this Ac p2otideth, that by 
any general wozds of this Act they ſhall not be avoided by pzetence of Feint 
defence : Qua judicia 1ncuria Regis reddita pro yeritate accipiuncur, & judicia ſunt 
ranquam jurls dicta, 


T7 Quia judicia in curia Regis reddita.7] Here is one of the 
Darimes of the Common Law. 
« Judicia in curia Regis reddita non adnihilentur, ſed ſtent in ſuo robore, quo- 
uſque per errorem, aut attintam adnullentur, 
* Nihil tam conyeniens eſt naturali zquitati, unumquodque diſfolyi eo ligamine, 
quo ligatum eſt, 
« Intereſt reipub, res judicatas non reſcindi, 


T Erde cztero una forma placit' in brevib'Ultimz pre 
ſent” & Quare impedit inter Juſtic' obſervetur, quoad hoc, 
quod (1 pars rea excipiat de plenitudineEccleſiz per ſuam pro- 
p_ przſentationem, non propter illa plenitudine remaneat 


oquela, dummodo breve infra tempus (emeſtre imperretur.? 
Brit, fol.2 34; By the Common Law (as hath been ſaid) plenarty befoze the Urit of Quare 
1mpedir bzought was a god plea, but plenarty hanging the Writ was no barre 
at the Common Law ; but now by this Statute, plenarty is no plea in a 
_ impedit, 02 Darrein Preſentment, unlefle it be by the ſpace of ſix moneths 
befoze the Quare impedit bzought ; foz if the rightful Patron bzing his Action 
within the x moneths,1it is maintainable by this Statute, which ſhozt purview 
doth remedy many milchiefs at the Common Law. 
Wit 
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But this Act doth not bind the King,foz plenarty by the ſpace of fx moneths 
is no barre againft him, but he may have his Quare impedic when he will, foz 
nullum tempus occurrit Regt. 

But ſome have taken a diverlity, when the King claimeth the Advowſon in Mich.z5 F.r. ror. 
his own right in jure coronz, and when he claimeth it in the right of a ſubject ; 248. in banco 
fo then he ſhall not be in better caſe then the ſubject was : As where the King 3 H.6. cir, coron, 


was intitled to pzeſent in the right of a Ward, andone did uſurp, and the ſunil. 38 E.3-2, 


Church was full by the ſpace of ſix moneths,and it was adjudged within twelve 

years after the making of this Act that the King by this plenarty was barred of 

his Quare impedir. But ſince that time the Law hath been otherwiſe taken, £333 43 E-3- 
Plenarty by fix moneths againſt the Nun is a god plea, albeit ſhe claim OS R 

the advowſon by the ings indowment, oa 7 
And yet in all caſes plenarty by fix moneths is no plea in a Quare impedit, Jf 

an advowſon be altened in Poztmain,and the Church become void, and aftran- 

ger uſurp,and his Clerk 1s tn by ſir moneths,yet the immediate Lo2d ſhill have 

4 Quare impedit within the year, fo: the Statute of 7 E.r. de religiofis, giveth 

him a year, and the immediate Lo2d half a year after, xc. and foz that cauſe atſo 

nodeſcent of lands in the mean time ſhall take away his entry. 


T Infra cempus ſemeſtre.] i. Infra ſex menſes, And becauſe this Lib.s. fol.61 62. 


computation doth concern the Church, it is great reaſon that it ſhall be made Cie Calz, 
acco2ding to the computation of the Thurch,which Church-men do beſt know ; 

and therefoze the computation ſhill be made accozding to the Kalender foz one 

half year, and not accounting 28. dates to the moneth, and ſo was it reſolved in 

the _ of Common Pleas, temps E.2.and cemps H.8. as in the ſaid caſe it ap 

peareth, 

Ante Concilium Lateranenſe nullum currebat tempus contra przſentantes, but Bra&.li.q. to.2477 
the Biſhop was to p2ovide one to ſerve the Cure in the mean time,and the Pa- 2u.5. Fler. lib.5. 
tron might p2zeſent when he would. Briccon fo.2 25.2, calleth it the Councel of 7+ Extr.ſuppl, 
Lyons in France, fo2 the Councel of Lateran in Kome. This Councel of Las 2" 533-5 
teran was holden under Pope Alexander the third, Anno Domini 1 179+ 25 H.2. eden fits 
Bat our Lapſe is nof accozding tg the times and perſons erpzeſſed in the Ca- Cap.unico $.r. de 
nons ; fo2 they doe give four moneths to a Lay Patron, and ſix moneths toan JU#< patronarus. 
Cccleſialfical,xc, neither hath therein the King any ſupzeme title by them to wo 3 _ wr 
eenferre by Lapſe. And by the Councel, tempus ſemeſtre is to be accounted per ford. prior do 
dies, & non per menſes anni : And therefoze we hold, that the time and title fo Lauds, 
pelent by Lapſe, is per legem Angliz, occaſioned and eſtabliſhed it may be by 
reaſon of the ſaid general Councel. See lib.6. fol.6 2. in Catesbyes Caſe. Mich. 5 E. t. rot. 

* In the reign of Ed.z. the Clergy pzctended that Lapſe ſhould incurre x00. inbanco 
againſt the King, whereupon it was thus reſolved and publiſhed, Rex ad agniti- Lincoln. Nora. 
onem veritatis, & ad tollendum dubicationis ſcrupulum, quam quidem przrogatiyarum wry, ce 
& jurtum coronz ſux, neſcit hzredicuntur, omr? patr' yoluit notitiz, quod ab exordio Fi. Come 
naſcente Eccleſia in Anglia, Reges Angliz ad omnia Ecclefiaftica beneficia qualiter- bound not the 
cunque vacantia, ad corum collationem, &c, ſpeCtantia, quandocunque placeret eis, prerogative of the 
jure (uo regto przſentarunt,&c, ſutque preſentati,&c. adimiſſi fuerunt; &c. non ob- ; 
ſtantibus aliqubus curriculis temporum, ſeu * Confſtitutiore.bus de przſencationibus 
hujaſmodt infra certum tempus fa&* in contrarium edit”, &c, Regiſt, 42. b. 

But ſe the Regiſter, Rex yenerabili in Chriſto Patri R, Epiſcopo London, 8c, Nora per laplum; 
Quia ſecundum legem & conſuetudinem regni noftri Angliz, Epiſcopy, ſeu alii Dioce- 
lant Ecclefas, ſeu alia beneficia de quorumcunque patronatu exiſtunr, infra Dioce- —_— _— 
lariam ſuam vacantia per lapſum temporis ante ſex menſes 4 cempore vacationis ea- paſck, g E P "ay 
rundem tranſaRas conferre non debent, &c, banco rot. 58. 

And albeit if the Lapſe were eſtabliſhed by authozity of ſome Ac of Parlia- Sourbr' rhe Bi- 
ment now (as many others be in like caſes ) not ertant, yet the w2it may ſerve op of Cancer- 
ſecundum legem 8 conſuetudinem Angliz, as our Boks doe warrant. buries caſe per 
It was well and graciouſly done of King James in his ST 
general pardon af his 19 E.z. brey.$42- 

Aaa Parlia- Regilt,to.98.no2- 


ing. 
* Conciliam La- 
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Parliament holden in Anno 21, of his reign, he pardoned all titles and actions 
of Quare impedit, as his Pajeſty had oz might, by reafen of Laps incurre above 
thzee years then paſt. A neceCary bzanch to be contained in every general pars 
don. Foz we have known an incumbent turned out of his Benefice after 40, 
years quiet poſſeſſion, by pzetence of a Laps upon the Statute of 21 H.8.ca.1 3. 
pet after ſo long poſſeſſion omnia przſuni debent ſolenniter efle ata, 


"00 @ Et cum aliquando inter plures clamantes advocationem 
2E.2.9. OE, . * . . 
quareiup.49.  Alicujus Eccleſiz pax fucrit formara inter partes quod unus 


Ph primo preſenter,&c.] This clauſe ertendeth as well to ffrangers of 
vlood, as to coparceners that are p2ivy in blod, and if one of the parties oz his 
heirs, 02 any ſtranger uſurp in the turn of%nother, the party wzonged is not 
d2iven to his Quare impedit ; fo2 ſo it may be, that the Quare impedic, oz Aſſiſe 
of Darren pzeſentment may fail, and yet he may have remedy by this bzanch of 
the Ac, foz albeit there be a plenarty by ſix moneths, yet the party may have a 
ſcire facias upon the roll o2 fine,and therein recover the pzeſentation 4 damages, 


© Et cum contingat, &c. utrum perquirere velit breve de 


E.N.B. 31.g.i. QUAare impedit, vel ultimz przſentationis.] Upon this bzanch two 
Glany. l.z3. c.19. concluſions are to be obſerved, 

BraRt.lib.4. 240) 1+ Firſt, that the heir in reverſion ts p2ovtded fo? in this caſe, and not the 
2 Fae leſſoz himſelf ; foz here it is ſaid, Verus heres. = 

Fler.lib.s, cap.11. 2+ That albeit tenant by the curteſie, tenant in dower, tenant foz life oz te- 
20E.3. Dar, nant in tail p:efented laff, yet the heir, to whom the reverſion falleth in poſ- 
preſent. 13. ſeſſion, ſhall have by this bzanch an Aſſiſe of Darren pzeſentment, albeit the 

heir 02 his anceſter did not immediately pzeſent befoze, 


T Er de czteroin brevibus ultimz przſentationis,8 quare 
impedit,adjudicentur damna, viz,11 tempus ſemeſtrerranſierit 
per impedimentin alicujus,ita quod Epiſcopus Eccleſiam con- 
terat,& verus patronus ea vice przlentationem ſuam amittar, 
adjudicentur damna, ad valorem Ecclehiz de duobus annis. 


Lib.5.fol.58,59. q Adjudicentur damna.] Befoze the making of this Act, the 
Specor's caſe, Plaintiff in a Quare impcdit recoveret no damages, lcft any pzofit the Patron 
ne Pon 7- ſhould take, ſhould ſatcur of fimony, which the Common Law did ſo deteſt : 
n 4 by yy _—_ and this is the cauſe that the King in a Quare impedic recovereth no damages, 
imped.s4. Temps becauſe he could recover none by the Coninion Law, and the King isnot with- 
E.1. ibid.18z., 1n the purview of this Ac, fo2 the cauſes ſhewed in Boſwels Caſe. 

3 H.6.damag. 17. And fozaſmuch as no damages Were in a Quare impedic at the Common 
oo ER. ne. Law, and this Ac after the Statute of Gloucctier giveth damages only, the 
ze & Concilio aa Plaintiff ſhall recover no coſts, = 

Parliament. fol. 2. In a Quare impedit againſt a P2102 Patron,and Jncumbenf, the Pzioz plead 
inter Dominum jn barre,and the Incumbent plead the ſame plea, whereupon iſſues are joyned, 
Regem & Epi» the Pzio2 dieth, the iſſue is found foz the Jncumbent, he ſhall not recover da- 


= pur hep mages by this Act, foz he cannot have a wzit to the Biſhop, and he continued 


South, in poſſeſſion. 

27 H.6.10. , 

9 H.6.30,32. 0 v1 tempus ſemeſtre.) If upon the foundation of a Chauntery th? 
13 E:4-3: compoſition be, that if the Patron pzeſent not within a moneth, the D2dinary 


hill cc}tate in a Quare impedit bzought fo2 this Chauntery, if the meneth be 
p«lt,the Plaintiff ſhall recoter dimages foz two years within the eguity of this 
Statute, fo2 that the Patron in this caſe leſeth the pzelentation, although the 
20s 
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wozds of the Statute be per rempus ſemeſtre, and this is per tempus menſis 


cancum, 
T Ita quod Epiſcopus Ecclefiam conferat, &c.] yere con- 1111,4.t0.libg. 
fcrat is to be taken fo2 leowime conferat. fol.26. Strat.mer= 


Albeit the Biſhop hath not collated, yet if he hath jus conferendi,the Plaintiff _ 2 
ſhall, if he will, recover double damages within the meaning of this aa, _* ©*** 

But albeit the fix moneths be paſt, ſo as the Biſhop hath a juſt title to pze- 8 B.z.5. quare im« 
ſent by Lapſe, yet if the Church doth remain void, the Plaintiff at his peril P*4-24- 39E.3-15. 
may p2ay a Wzit to the Biſhop : but then he ſhall not recover donble damages nas Woe” 3 
but foz half a year only, becauſe in that caſe he ſhall recover his pzeſentation, ſo 727 43:75 + 


as it is in the Plaintiffs election in that caſe, either to loſe his pzeſentation,and Dier ry t 
have double damages, o2 fo have his pzeſentation, and fingle damages. 7 El.241, 


The Plaintiff in a Quare impedic, after appearance was non-ſuit, where- 27 E.z. damages 
npon the Court awarded a Writ to the Biſhop fo2 the Defendant, and a Writ **©5- 
tothe Dheriff to enquire when the Church became void, the yearly value there- 
of, and whether the Church were full, xc. the Sheriff returned the time of the 
voidance, the ycarly value, and that the Biſhop had collated by Lapſe, whereby 
it appeared cempus ſemeſtre was palt befoze the Writ could be ſerved, yet ſ&ing 
the judgement was given within the fix moneths, he could recover the dama- 
ges but fo2 half a year. 

And it-ts to be obſerved, that albeit the Biſhop doth collate, yet if his Jn- 
cumbent be removed by judzement within the fx moneths,o2 after, the Plain- 
tiff hill recover the damages but foz half a year, fo2 the wozds of this bzanch 
are, Er yerus patronus ea vice przſentationem ſuam amurtar, fo as if he loſe not his 
p2eſentation, the collation of the Biſhop is nof material. 


T Ad valorem Eccleliz.] This tall be accounted accozding to *4 E335; 39 Be 
the very true value, as the ſame may be letten, NE Na 
Ec {1 impeditor, &c.] Ro vamages by this Ac are to be recovered 46 E.3.15.b. 

but againff him that is impedicor, a diſturber, 

Jn a Quare umpedic againft the Patron and Jncumbent, the Plaintiff reco- 
vers the adLowſon polt ſemeſtre cempus, and becauſe the Jncumbent was impedi- 
tor,fo2 that he had counterpleaded the title of the Plaintiff, therefoze he recove- 
red the value fo2 two years as well againft the Incumbent as the Patron, 


T Erde cztero concedantur breyia de Capellis,Przbendis "TR 
. . + . . _ . . 2 a rin,z +2. Tot, 
Vicariis, Hoſpiralibus, Abbariis,Prioratibus, & aliis domibus «5. in tur. 


ES . . . BraR.lib 4. tol. 
quz ſunt de advocationibus aliorum, quzprius concedi non *%"y.* 


conſueverunt.)] Eccleha, Capella, When the queſtion was, whether it were _ _ = = 
Eccleſia, aut Capella pertinens ad matricem Ecclefiam, Lhe ifue was, whether it quare imped.183. 
had bapriſterium 8& ſepulcuram : foz if it had the adminiftration of Sacraments 34 E-1- ibid. 187. 
and ſepulture, it was in Law judged a Church, Trin. 20 E.1. in banco Rot.197, 47 ©-3:4 $6. 
in Quare 1mped, Ric' de Smithes Caſe, Mich.21 E.1, in banco Rot.1. Hertf. Prior de * ap" y ys 4-1 
Elics Caſe, Hill 8 E.x, in banco, Roger de Bigod, & Counte de Norff. Caſe. Hill, = "4; ls 
$ E.2. coram rege Cornub. pro capella {ancti Berione, A capella yenit capellania Inter brevia 

Rer, Cart. 26 . Nov.an, 28H. 3. in cart' faRt' Will, Oxon' Epiſcopo & Capellan' ur ** Mati, ann re- 
patet, Mich. 32 E.z, coram Rege Gloc? Capellania ſan&i Oſwaldi, prioratus ſanRi 7 —_ 


Oſwaldide Gloc? quz eſt de libera capellania noſtra, by 4 mg : 


It appeareth here, and by 6E.3. that befoze this Act Writs did not lic de Regift31.a. 19H. 
capellis, przbendis, &c, and yet it is adjudged in 14H, 3. which was long befoze 3- ar. preſent- 
this Dtatute, that a Quare impedir did lie of a Chappel, and it was reſolved in 2*",Pl-ult. Vid. 
Parliament, Hill, rg H, 3, Quod nulla affiſa ultimz preſentationis capiatur ——— 

Aaa 2 
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de Ecclchis przbendatus, nec de przbendis: but now this Ac hath made it clear, 
and the Writ ſhall be ad capellam,&c, 


47 Ec3.4. Jfa patron of a Thappel pzeſent unto it by the name of a Church, and the 
8$H.6.32, Clerk be infſtituted and (induced thereunto, 4c. it hath loft the name of a 
Chappel. 


© Brevia.] That is, Writs of right of advowſon, Quare impedic, and 
Aſſiſe of Darrein preſearment, Which in this Ac had been named befoze. 


Et cum per breve de Indicavit impeditur rector alicujus 
Eccleſiz ad petendum decimas in vicina parochia, habeat 
patronus rectoris {ic impediti breve ad perendam adyocatio- 
nem decimarum petitarum. Et cum diſrationatum fuerit, 
procedat poſtmodum placitum in curia Chriſtianitatis, qua- 
tenus diſrationatum fuerit in curia Regis. 


'Regiſt.z5,36. | q Indicavit.] Yereby,and by the Regiſter,and F.N.B. if appeareth where 
the wait of Indicayit doth lie, and it pzoperly appertaineth to ancther treatiſe. 
Glanvile, lib.4. But this is an ancient Writ by the Common Law of England, the fozm 


12. BraR.li.5. ; ; 
5 1 b.Brir.fol whereof appeareth in Glanyile, and other anctent Authozs. 


260. 21H.6.14.b. X . 
Mich-z E-1, in  TYAd perendum decimas,”) yy the Common Law,if the incumbent 
bancoror.52.Leic' of gne patron demanded tithes againſt the incumbent of another patron, the 
+ oo E Writ of Indicavic didlie, fo2 that the right of the patronage ſhould come in que- 
7E.3.42. 21 H6. tion, foz by the pzeſentation of the patron, his incumbent is to have the 
14. 388.6.20,21. tithes, which are the pzofits of the Church ; and in a Writ of right of advow- 
12 E413, ſon the patron ſhall alledge the eſples in his incumbent in taking of the great 
2 H.7.12., and ſmall tithes : and therefoze if the right of tithes came in queſtion, that 
concerned the right of advowſon, the Writ of Indicayic did lie, and this appea- 
reth by the Writ it ſelf. | 
m_ __ 3Sut foz ſubfraction of tithes againft an inhabitant within the pariſh of the 
= - - Reco2 claiming from one Patron, where the right of the advowſon of the tithes 
"__” never come in queſfion, the Court Chziſtian hath juriſdiction, 
4 E.3.27. 31H.6, The miſchief befoze this Statute was, that ſ@ing the right of tithes could 
14-381.6,20,21- not be tried between the two perſons after the Indicayic granted, the perſon p2v- 
wow was without remedy fo2 trial of the right of tithes ; and thercfoze this 
Act doth give the Pafron, whoſe Clerk is pzohibited,a Writ of right de adyoca- 
tione decimarum, the fozm of which Writ appeareth in the Regiſter, x if the right 
be tried fo2 the demandant,the cauſe thall be remanded into the CourtChaiſtian. 
But what if the Patron hath but an effate in tail, oz an eſtate foz life, xc. ſo 
as he cannot have this Writ of right of advowſon, what remedy ſhall be had foz 
trial of the right of tithes in this caſe 2 Jt ſeemeth that by conſtruction of this 
Statute, the Defendant in the Indicavit appearing upon the attachment ſhall 
plead to the right of the tithes in the Kings Court, oz otherwiſe he ſhall be 
without remedy. And this andeth well with the wozds of the Writ of Iridica- 
vit, viz, Vobis prohibemus, ne placitum illud teneatis,donec diſcuſſum fuerit in Curia 
noſtra, ad quem 11lorum pertineat ejuſdem Ecclefiz adyocatio, &c, 
Sce Arr.cleri ca. By this bzancy it appeareth, that the value of the tithes at the making of 
9 _ Bra. 5+ this Act was not material ; foz of whatſoever value they were of, the right of 
2 11620, — tithes could not be determined in Court Chziftian ; but by the Statute of Ar- 
ric? cleri, ca.2, the tithes muff amount to a fourth part of the value of the Church 
in that caſe, oz otherwiſe the Writ of Indicayit dothnot lie, but the King may 
have a UUrit of a leſſer part, foz he is not bound by that Ad. 
_ 29.F,N.B- Alſo by this Ac a Writ of Indicayit was maintainable ante ticem conteſtatam, 
45-0, that 
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that is, when the party hath libelled in Court Chaiſfian, and the adverſe party 
hath anſwered thereunto, but this is remedied by the Statute of ConjunRim An. 34 E.r- 
feoffatis, 31 H.6. 13,14. 
1 Writ of Indicavic muſt be bzonght by the Patron befoze ſentence given in pq 6. ,., 
Court Chziltian, as it appeareth by the wozds of the Writ ; foz it is but a ſu- x: Roan. : 
erſed* donec, &c, ne placicum illud tencatis, donec diſcufſum fuerit, &c, and this 
Att ſaith; Procedat poltmodum placitum in Curia Chriſtianiratis, which could not 
be after ſentence. = 
And albeit this Statute doth give the Writ of right of advowſon of tithes, ;z x.;.: 3.5. 4 x 
pet a Urrit may be bzought de decimis & oblationibus ; foz oblations be in confi- 3-28. E.N.B 4%. 
milt caſu, | DoR.& Stud. cap. 
This Writ of Indicayic is againft the Canonical ſanction, and yet hath been ** fol. 108, 
ever obeyed; fo2 all fozein ſanctions o2 canons againft the Law o2 cuſtome of ***: ®-rliamenr, 
the Realm are of no fozce, and bind not here,as elſwhere hath ben ſpoken moze ** E.3- 04,204, 
at large. 
The Writ of Indicavic ſhill not mention that the tithes, xt. in ſuit amount F.N.s. 45.; 
to a fourth part of the Church, but it ſhall be pleaded by the other party to have 
a conſultation, | | | 
Jf an Abbot be Parſon in-parſonce of the Church of D. and another Abbot is ;: 8.6.4. 
Parſon in-parſonee of the Church of E. ſo as there be (in reſpec of the appzop2t- 38 H.6.26. 
ations) but two Parſons, yet fo2 that each party is both Patron and Incunz- *+N.B: 45. c. 
benf, an Indicayic lieth between them, 18 E.z. Quare 
« Cum adyocatio diſcendat participibus, licet unus bis rs >-+ 1 


xlentet ibid.59. 31 E.4. 
preſenter, & uſurper ſuper cohzredem, non propter hoc 5" Lee 


excluſus fir ille in toto qui fuit negligens, ſed alias habeat 534+ 7 53-20 
» 45E.3.12.11H.4, 


rurnum ſuum preſentandi, cum acciderit.] wy the Common 5459-5-10-2211: 


Law, if an adbowſon deſcended to divers coparceners, if they cannot agree to ©47; 3+ 71-54% 
p2eſent, the eldeſt ſiſter ſhall have the firſt turn, and the ſecond the ſecony turn, 35,*:5:59+ 38H, 
& fic de czteris, every one in turn acco2ding to ſeniozity ; and this pziviledge "H7.8. lis. £5. 
extends not onely to their heirs, but to the ſeveral aſſignes of every copar- 2>- Walkers Caſe. 
coner, whether he hath the eſtate of them by conveyance, o2 byac in Law, as *-2:3-36.4. r5 
tenant by the curteſte, he ſhall have the ſame paiviledge by pzeſenting in tarn ©3220 Peine- 
as the ſiſters had : Therefoze albeit the coparceners do make compoſition to E.: C—_ ' 
p:eſent by turn, this being no moze then the Law doth appoint, expreflio corum ped.146. 30 E.z, 
quz tacite inſunt nihil operatur: therefoze they remain coparceners of the ad- >**ham Quare 
bowſon, and the inheritance of the advowſon is not divided, and notwithftan- p33 Beg. 33. 
ding this compoſition they may joyn in a Quare impedic, if any eſtranger uſurp ;; we ® 
in the t f . "_ . imp.58. 6E. 3.393 
he turn of any of them : And the ſole pzeſentation out of her turn did ngt 52. 7 E.3-20,21- 
put her ſiſter out of poſſeſſion in reſpec of the p2tvity of eſtate, no moze then 25 E-3- Darr. pre- 
if one coparcener taketh the whole p2ofits. Jf one jopntenant pzeſent alone, 7: 22 E+3- 
this doth not put the other out of poſſeſſion, in reſpea of the unity of the title, "23 fs 72- 


13E.3. Quare im» 


but the D2dinary might have refuſed his pzeſente, as he might the | 
| 2eſentee ped.;8. x7 E.3. 
of one tenant in common, in reſpec of ſome varying opinions in old Boks : $0.27. ME.3-47, 
— _ Act doth declare the Law, as here it appeareth. 11 H.4.54. 27 H. 
is Law doth ertend to uſurpations by one coparcener upon an w/e er 
well befoze partition, as after, ” £62 —— 


2.45, Brir.fol. 22 4- 


Weſim. ſecond. 
CAP. II. 


Oba quis petat tenementum verſusalium,& implacitatus 
vocaverit ad warrantum, & warrantus dedicat warran- 
tiam, & diu pendear placitum inter tenentem & warrantum, 
cum ad ulrimum convincatur, quod vocatus ad warrantum 
warrantizare tenetur per legem & conl. bactenus uſitatam, 
non fuit antea alia peena inflicta vocato, qui warrantiam de- 
dixit, niſi tamen quod warrantizarer, & efſetin miſericordia, 
quia prius non warrantizavit, quod durum fuit petenti,quia 
multotiens per colluſionem inter tenentem & warrantum 
magnas ſuſtinuit dilationes. Propter quod Dominus Rex 
ſtatuir, quod ſicut renens amitterer tenementum petitum, fi 
vocaſſer ad warrantum, & warrantus ſe poſſer devolvere de 
warrantia : Eodem modo amittat warrantus {1 warrantiam 
dedicar,& convincatur quod warrantizare debear. Er {1inqui- 
{itio pendeat inter tenentem & warrantum, & petens petat per 
breve ad faciendum venire juratum, concedatur ei, &Cc. 


Cap.6. 


Albeitf the Mirror ſaith of this Ac, L'eſtatute de garranties neſt forſque revo- 
cation de error uſee jeſque a droic ley, yet the tenant, accozding as it is here reci- 
ted in the pzeamble of this Ad, after the warranty tried, could have no other 
judgement, but that the voucher ſhould warrant the land, accozding to the vous 
cher of the tenant, but this was many times in great delay of the Demandant 
by colluſion oz agreement betwen the tenant and the voucher ; foz remedy 
whereof this Statute was made, 


T Propter quod Dominus Rex ftatuit quod ficut tenens 
amitteret tenementum petitum, {1 vocaſler ad warrantum,& 
warrantus ſe poſſer deyolycre de warrantia, codem modo 
amittat warrantus, fi warrantiam dedicar, & convincatur 


quod warrantizare debear.] 
Lib.6. cap.23, Which Fleta rendzeth in theſe wo2ds M 
$1 is qui ad warrantiam tenerur warrantizare falſo contradixerit, proviſum elt, 
quod ficut tenens amitterer tenementum, fi yocaſler ad warrantum, & warrantus { 
poſler deyolyere de warrantia, codem modo atuittat warrantus warrantizare dedicens, 
ft conyincatur quod warrantizare debear, 


Wy. A Si warrantiam dedicat.] This is not to be underſtwd only wherc 
bancoror.44-Rog. the vouchee denieth the ded, o2 other cauſe of the warranty, and thereupon 
de Mowbrays caſe, Tue is taken, and found againſt the touchee ; And where the touch entreth 
5 E.z. voucher Into the warranty, and demands of the tenant what he hath to bind him to war- 
249. Paris caſe. ranty, and the tenant ſhcweth ſpecial matter to bind him to warranty, and the 
qr vouchee demurreth in Law upon the lien, this is within the remedy of this 
Raf? 352,614, AQ; foz the wo2ds ſubſequent be, Si convincatur quod warrantizare debeat, Which 
6 H.4-3:4+ the vouche is in this caſe ; and this Ac being made to ouſt velaies, whichare 
odious in Law, is to be interpzeted favourably, 
And 


: Ci . 
Cap.7. Weſim. ſecond. 367 
And it is fd be obſerved, that. here is Sicur, 'which is an adverb of ſimilitude; 
viz, Sicut tenens amitteret, fi vocafſer ad warrantum, & warrants ſe pofſer deyolyere 
de warrantia, Uinder which wozds are included, if the vouchee can devolve him 
of the warranty by demurrer, oz any iſſue whatſoever; eodem modo (ſaith this 
A) amictat warrantus,&c, which fe2tifieth the fozmer erpolition that hath ben 
made: and to be ſhozt, whereſoever the judgement at the Common Law ſhouly 
have been againſt ghe vouchee upon falſe plea, oz demurrer,#c. quod warranti- 
zaret, all theſe calW are within the p2ovilion of this Ac. 


© Et ft inquiſitio pendeat inter tenentem & warrantum, 


& perens perat breve ad fac! yenire juratum, concedatur ei.) 
Þere is further remedy given foz the Demandants expedition, that he may ſue 
out the venire fac' foz the trial of any iſſue between the tenant and vowche.. 

Theſe things are neceſſary to be known, foz at this day vowchers are moſt 
commonly uſed fo2 delay. 


CAP. VII 


Uſtodi de c#tero concedatur breye de admenſuratione Vide Mich.io8.:: 


dotis. Nec per ſeam cuſtodis,ſi fi&te & per colluſionem dg 


ſequarur verſus mulierem tenentem in dotem, prxcludatur O—_ 


heres cum ad ztatem pervenerit ad dotem admenſurandam,  Oylieurs caſe. 
ſecundum quod per legem Angliz fuit admenſurandam. Er 
tam in iſto brevi, quam in brevi de admenſurarione paſture, 
celerior quam prius de cztero fit proceſſus, ita quod cum per- 
ventum fuerit ad magnam diſtrictionem, dentur dies, infra 
quos duo comit. teneantur, ad quos publica fiat proclamartio, 
quod defendens veniat ad diem in brevi coutentum querenti 
reſponſurus. Ad quem diem {1 venerit, procedat placicum in- 
ter eos, & {i non venerit, & proclamatio ſupradifta modo per 
Vicecomitem teſtificara fuerir, procedatur per defalram ad 
admenſurationem faciendam. 


Befoze this Act, if the heir within age, befoze the Gardian in chivalry enter pic, cap. 113. fol, 
into the land, had aſſigned dower to the wife moze then the ought to have, the 263. 
Gardian had been without remedy : foz no w2it of admeaſurement of dower bes 
inga real Action lay foz the Gardian at the Common Law implied by de czrero, 


T Cuſtod !. ] Gardian in droit02 in fait ſhall have this wait by this Act,if 7 R.z. tir. admeas 
the aſſignment of dower be made in his own time : but if the aſſignment be ſurement 4. 
made by the heir in time of Gardian in droit, and after the Gardian in droic af F*N-B-149-4- + 
ligneth his intereſt over, the aſſignee ſhall not have a wit of admeaſurement, 
foz that the Gardian in droic had but a choſe in Action : but if the alignment hay 
ben made in the time of the Gardian in fair, he ſhould have hada wait of admea- 
ſurement of dower by this A. 

But this is to be underftcod (though the Statute be general) when the heir 
within age aſſigneth dower, as is afozeſaid, oz when dower is aſſigned in the 
right of the heir,oz the gardian aſſigneth moze dower then he ought,the heir after 
his full age ſh:11 have a wzit of admeaſuredment of dower bythe Common Law, 
any 


Glany1i.6.ca.134 and he cannot have it befoze, becauſe the intereff-of the Garden (which he may 
BraR.li.z. fo.93- give away) endureth until that time; but if the heir within age be out of wary, 


lib.q. 314 315- 
Fler,lib. 5. ca.22 1 
& 33 Brit.fo. 26 3. 
Mirror cap.5. $ 5. | 
7E.4.22.b.7 E. heir ſhall have a wait of admeaſurement of dower. 
2. admeaſur.13. 
5 R.z.ibid.q. 


21 H.7.43. 


* Brit.ca.11 3.f0. 


# 


Weſtm. ſecond. Cap.7. 


and aſigneth moze dower then he ought within age, he may have an admeaſure- 
ment of dower within age, fo2 enter he cannot. | 
If the Garden aſſigneth moze dower then he onghf,. and the heir dieth, his 


* Andſo if the heir within age aſſign dower, and dieth, higgheir ſhall have the 
like watt ; but if the anceffer of full age, being tenant in faWmple, afigneth 
dower moze then he ought,his heir ſhall never avoid it, becauſe he had full power 


263b.6 H.3.ad- to aſſign as much as he would, | 


meaſur.$, 


7 R.z. tit, admea- 
{ur.4, le Countee 
de Deyons Cale, 


17 E.3.71- 


F.N. B. 149. 


þ | 4 H. 3. admea- 


The King is intituled by falſe office to the wardſhip of the body and lands of 
the heir of ].S. being within age, dower is aſſigned to the wife moze then the 
ought, the Garden'in chivalry traverſeth the office, and avoideth it, this Gar- 
den ſhall by this Act have a wzit of admeaſurement of dower of the aſſignment 
made by the king, having but a defeaſibls title to the wardſhip. 

3p the like reaſon, if tenant by Knight-ſervice dieth, his Fir within age an 
eſtranger abate, and endoweth the wife of moze then ſhe ought, the Garden ſei- 
ſcth the ward,he ſhall by this Ac have a wzit of admeaſurement of dower : And 
ſo if J.S. ſeiſed of lands in fee taketh wife, and is diſſeiſed and dieth, the diſſei- 
ſo2 aſſigneth moze in dower then ſhe hught, the hctr entreth into the reſidue, he 
ſhall have a wzit of admeaſurement by the Common Law,and this well agreeth 
with the wo2ds of the'wzit, viz, Quod C, quz fuit uxor prxdi&t' B, plus habet in do- 
tem.de libero tenemento, quod fuit przdict' B, quondam viri ſut in N, quam habere 
deber, & ad ipſam pertinet habendam, 

And albeit the wozds of the wzit be in the p2eſent time, plus haber in dotem, 


ſur. 10. F.N.B. ac yet it isto be taken, that ſhe had moze in value at the time of the aſſign- 


149. Cc, 


11 H.4.3. Plow. 


Com.5$Fy. 
9 H.6.5. 


Regiſt. 171. Vet. 
N.B.9 & 10. 
F.N.B. 148. h. 


34 E.3. damag. 2 
42 E.3. 19. Ree 


giſt. x71. 


ment of dower ; fo2if by her induſtry and policy it be made of greater value af 
terward, no wait of admeaſurement lieth foz this impzovement., 


Nec per ſeftam cuſtodis $1 ite per colluſionem ſequa- 


rur, &Cc. } Yereby is remedy given to the heir at his full age, if the Garden 
p2oſecnte faintly,o2 by colluſion againſt the wife, ſo as the heir ſhall not be bar 
red tn his wzit.of admeaſurement againſt the tenant in dower. 
The heir ſhall not be d2ziven to ſhew the manner of the faint pleading, but 

fo alledge the ſame generally. . 

| The tenant in a'Przcipe doth plead, that an eftranger hath recovered againſt 
him-by verdict in an Aſſiſe, the Plaintiff againſt this verdict cannot generally 
averre, that this was by covin, but muſt ſhew ſome ſpecial matter. 


T Ettam iniſto brevi, quam in breye de admenſuratione 


paſturz,celerior quam prius de cztero hat proceſſus,] auyereas 
by the Common Law the p2ocefle in both theſe wzits were Summons, Attach- 
ment,and Diſtreſle infinite, by this Act a moze ſpeedy pzoceding is p:ovided. 
There is great affinity between theſe two wzits, as hereby it appeareth : 
amongſt others there is one difference, that in a wait of admeaſurement of 


- dower the Demandant ſhall recover damages, if the tenant appear not the firſt 


day,and ypeeld to admeaſurement fo2 the 1ſues in the mean time ; but in admea- 
ſurement of paſture no damages ſhall be recovered at all. 

Doze ſhall be ſaid of the pzoceſſe, and p2oceding in this w2it of admeaſure- 
ment of dower in the erpolition of the nert Chapter, onely to remember by the 


Mirror cap.s. $5. Way 'What the Mirror ſaith, Le'ftature de admeaturement eſt reproyable in pluſors 


points quant as proclamations, de ficome admeaſurement, & ſurcharge ſont feaſibles 
per juries de ofhce; 


T Ita qd'cumperventa fuerit ad magni diſtrictionem,den- 
rur dies, infra quos duo comitatusteneantur,&c.) 1y reaſon of 


theſe wozde,Cum peryenid fuerit ad magnam diltriA* the very wait of diſtreſſe ſhall 
contain, 


Cap.s. We m. ſecond; 


contain, & interim in dudbus plenis comitatibus tuis publice proclamari fac', quod 
przdi&” A, quz fuir uxor T, veniat coram prefatis Juſticiariis ad reſpondendum, &c, 
{i yolueric, & ad audiendum judicium ſuum pro pluribus defaltis, 


And yet I find,that after the grand diſtreſſe returned, the Plaintiff pzayed , x.,. aqmeauc 
a pzotlamation, and there it is taken, that he had not ſurceſſed his time, but it 2. 


was granted. 
© moze of admeaſurement of dower in the next Chapter following. 


U——————————_ 


C A P, /TIIL. 


Um per placitum motum per breye de admenſuratione 


369 


Glanv.li.z2,c.r2, 
Bra li.4.fo.229. 


paſturz,paſtura fuerit admenſrara aliquando coramJu- rir.fol.r38. 


qd' poſt hujuſmodi admenſurar' atam,jterum ponit ille,qui 
primo ſuperoneravit pMturam, pluria animalia quam ad ipſii 
pertinet habend*,nec ſuper hoc hucuſque proviſum fuiſſer re- 
mediurn : Staturum eſt, qd de ſecunda {uperonerarione fiat 
remedium conquerenti ſub hac forma, Quod conquerens ha- 
beat breve de Judicio, {1 coram Juſtic' admenſurara fuerit pa- 
ſtura, qd' Vic in przſentia partium prxmonitarii (h intereſſe 
voluerint) inquiratdeſecunda ſuperoneratione.Quz ft inven- 
ta fuerit,mandetur Juſtic' ſub figillo Vic,& figillis Juratorii, 
& Juſtic' adjudicent conquerenti damna, & ponant in extra- 
Ris valorem animalium quz ſuperonerar poſt admenfuratt- 
onem factam poſuit in paſtura,ultra quod debuir,& extraCtas 
liberent Baronibusde Scaccario,ut inde reſpondeant Domino 
Regi.Si in com' facta fuerit admenſuratione,tunc ad inſtantia 
querentis exeat breye de Cancellaria, qq' Vic inquirat ſuper 
hujuſmodi ſuperonerat, & de averiis poſitis in paſturam ultra 
debiti numerum, vel de pretio Dom! Regi ad Scacc* ſuum re- 
ſpondeart. Er ne Vic fraudem faciat Dom' Regi in iſto caſu, 
concordatum eſt, qq' omnia hujuſm' brevia de ſecunda ſuper- 
onerar', quz exeunt de Cancel jrrotulentur, & in fine anni 
mittantur tranſcripra ad Scacc' ſub f1gillo Cancellarii, ut vide- 
ant Theſaurius & Barones de Scacc' qualiter Vic' reſpondear 
de exitibus hujuſmodi brevium. Eodem modo irrotulencut 
brevia de Redifleiſina, & mittantur ad Scaccarii in fine anni. 


It is fo be obſerved,that the waits of admeaſurement of paſture and of dower 5 £4.22: F.N.8. 
are vicountel,and are not returnable, and the parties may thereupon plead be- 225-b+ & 148. f.g- 


foze the Sheriff in the County- 

Both theſe pleas may be removed out of the County Court by pone at the 
ſuit of the Plaintiff, without ſhewing cauſe in the wit, but at the ſuit of the 
Defendant he ought to ſhew caule; | 

Wbb Now 


"YVR7. . , - x7: , . * Acra+ . Flt. lib.q.cap.2 3. 
ſic, aliquando in com. cora Vicecom', multotiens contingit, ji cs 


44 E319. 
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Regiſt. judic, fol. 


36. . & 40.4. 


Regiſt. judic. ubi 


ſupra. 


Anno 11 H. 3. in 
archivis curris 


London. 


Regiſt x57, Re- 
giſt. judic. 36. 
F. N,B.126. 
Fler. lib.4. ca-2 3- 
7 E.4.22. Vet. 


N. B. fol.7 2. 


Regiſt. 157. 


Temps E.1, ad- 
meaſurement 15, 
18 E.3.30.7 Eq. 
23, $ H.6.26. 
F.N.B. 126. i. 


Common 


Weſtm. ſecond. Cap. 9. 


Now where this Statute ſaith, Aliquando coram __ that is, when 
the plea is removed befoze the Juffices, there upon pleading, 02 confeſſion be- 
foze them after admeaſurement made and returned, judgement ſhall be given 
bythe Juſtices ; but ifthe plea be not removed, the admeaſurement ſhall, be en- 
quired of,and made befoze the Sheriff, and ſo be theſe wozds (aliquando in comir 
coram Vicecon) to be underff@d. 

S& the judicial Writ of admeaſurement of paſture granted by the Court of 
leas foz making of admeaſurement, which Writ is returnable be- 
foze the Julkices. | | 

© Nec ſuper hoc hucuſque proviſum fuifler.} pet 3 have ſen 
a Reco2d in 1x H. 3. where a Writ de ſecunda ſupereneratione was granted, 


 Statutum eſt, quod de ſecunda ſuperoneratione fiat re- 
medium conquerenti ſub hac forma, Quod conquerens ha- 
beat breve de judicio, f1 coram Juſticiariis admenſurata fu- 


erit paſtura.) The effect of which judicial Writ is, that the Sheriff in the 
p:efence of the parties, if they will be pzeſent, being warned, ſhall enquire by 
a Jtiry of the fecond ſurcharge, and what cattel ſecondly ſurcharged, and the va- 
lae of them, which if it be found, and returned under the ſeal of the Sheriff, 
and the ſeals of the Jurozs, the Juſffices ſhall adjudge damages to the party, and 
the cattel which ſurcharged after the admeaſurement made ſhall be fozfeited to 
the King, and the value of them ſhall be cftreated into the Exchequer, that 
thereof the King may be anſwered. 


© Siin com fat fuerit admenſuratio, tunc ad inſtantiam 
querentis exeat breve de Cancellaria.] which Writ you may find 
in the Regiſter, 

T De ſecunda ſuperoneratione.) and yere it is to be known,that 
a UUrit de ſecunda ſuperoneratione lteth not againft any that ſurchargeth after a 
fozmer admeaſurement, but onely againſt them, againſt whom the Writ was 
b:ought, and which were particularly charged with ſurcharge in the Writ ; 
foz all the Commoners, as well thoſe which ſurcharged not, as thoſe which ſur- 
charged, are to be admeaſured ; and therefoze it appeareth not who ſurcharged, 
but onely they that are charged therewith,and ſo found: Yereupon it followeth, 
that a Writ de ſecunda ſuperoneratione lteth not againſt any, but againft them 
that were named, x thereof conviced in the firſk Writ; fo2 he cannot be charged 
with a ſecond, that was not culpable of the firſt ; and therefoze none but ſuch 
as were named in the fozmer wait ſhall fozfeit their cattel,+c. o2 ye&ld damages, 

T Er ne Vicecomes fraudem fac Domino Regi.] were is 


p2oviſion made to pzevent the fraud of Sheriffs, leſt by their fraud t uld 
p2event the King of his duty. , hey tho 


CAP. IX 


$—s capitales domini diſtringunt feodum ſuum pro con- 
ſuerudinibus & ſervitiis fibi debiris, & medius fic qui te- 


nentem acquietare debcar,cum non jaceatin ore tenentis, poſt- 
quam diſtrictionemreplegiaverit, dedicere demanda capitalis 
domini ſui, qui advocat in curia Regis juſtam diſtrictio- 
nem fieri ſuper tenentem ſaum, viz, ſuper medium: multi 
per hujulmodi diftritiones hucuſque gravati extiterunr, 


Pcr 
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per hoc quod medius(licer haberer per quod diſtringi poſſer) 
magnas fecit dilationes antequam ad curiam yenerit ad re- 
ſpondendum hujuſmodi tenentibus ſuis ad breye, de medio : 
per hoc etiam quod durius fuitin caſu quando medius nihil 
habuir, in caſu eriam cum tenens paratus effer facere capitali 
domino ſervitia & confuerudines exaCtas, & capitalis domi- 
nus ſervitia & conſuet, fibi debitas renuebar perci pere per ma- 
num alterius, quam per manum proximi renentis ſui, & fic 
amiſerunt hujuſmodi tenentes in dominico proficuum terra- 
rum ſuari aliquando ad tempus,aliquando toto tempore ſuo, 

nec fuit antea aliquod remedium in hoc caſu proviſum. 

Ordinatum eſt & proviſum in hoc caſu remedium in poſter, 
ſub hac forma, Quod quam cito hujuſmodi tenens in domi- 
nico, habens medium inter ipſum & capitalem dominum, 
diſtringitur,ſtatim perquirat ſ1bi tenens breve de medio. Er ft 
medius habens terram in eodem comiratu diffugerit uſq; ad 
magnam diſtrictionem,derur querentiin brevi ſuode magna 
diſtri ralis dies, ante cujus adventum duo comitatus tene- 
antur, & prxcipiatur Vicecom'; quod diſtringat medium per 
magnam diſtri&tionem, prout in brevi continetur, Er nihilo- 
minus Vicecomes in duobus plenis comitatibus  ſolemniter 
proclamare faciar, quod hujuſmodi medius veniat ad diem 
in brevi content. reſponſurus tenenti ſuo. Ad quem diem fi 
venerit, procedat placitum inter cos modo,copjunto. Er fi 
non venerit hnjuſmodi medius,. amitrat feryitium tenentis 
ſui, & a modo non reſpondear ei. tegens in aliquo, ſed (omil- 
ſo illo medio) reſpondear capitali , domino de. ciſdem fer- 
vitiis & conſuerudinibus, quz prius, facere debuit przdictus 
medius. Nec habeart capitalis dominus poteſtatem diſtringen- 
di tenentes in dominico, dum pradictus tenens.offerar ei ſer- 
vitia debita & conluera. Er (1 capitalis dominus exegerir plus 
quam medius ei facere deberer, habear renens in hoc caſu 
exceptionem verſus dominum quam haberer medius. Si.ve- 
- ro medius nibil habuecrit in poteſtate Regis, nihilominus 
perquirat tenens breve ſuum de medio ad Vicecomitem 1l- 
lius comitacus in quo diſtringitur. Et {1 Vicecomes manda- 
verit, quod medius nihil haber unde poteſt ſummoneri, ni- 
hilominus ſequarur breve de Attachiamento. Er ft Vicecomes 
mandaycrit, quod nihil haber per quod poteſt atrachiari, ni- 
hilominus ſequatur breye de magna diftriftione, 8& fac 
| | ” b b 2 procla- 
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prodamatio'in forma priedifta. Si vero medins non habear 
terrain in comitaru in quo fit diſtriftio, ſed habeat terram 
in #lio cornitatu, tunc exeat breve originale ad ſummonendii 
redin ad Yieecomitem illius comitatus in quo hr diftridtio. 
Ercutn reſtificatum fuerit per illum Vicecomitem,;quod nihil 
habet in comitatu ſuo,exear breve de Judicio ad ſummonend' 
medium ad Vicecomitem illius cormatus in quo teftificati 
fiterit qd* habet tenem',8 fiat ſea in illo comiratu,quouſg, 
perveniatur ad magnam diſtrictionem, & proclamationem, 
{icut dictum eſt ſuprade medio habenteterram in code comi- 


ratuinquo fit diſtrictio. Ernihilominus fiar ſea in comitatu 


inquo nihil haber (ſicut diftum eſt ſupra de medio nihil ha- 
bente) quouſq; perveniatur ad magni diſtriftionem & pro- 
clamationem,&h1c poſt proclamationem in utroque comitatu 
factam adjudicetur medius de feodo & ſervitio ſuo. Er cum 
aliquando contingar, qd* tenens in dominico feoffarus eft ad 
renend* de medio per minus fervitium, quam medius facere 
debuit capitali domino, cur poſt hujuſmodi proclamatione 
atfornatus ſit renens capitali domino, medio omiſſo, neceſſe 
habet tenens reſpondere capitali domino de {ervitiis & conf. 
quz medius ei'prius faceredebuir, & poſtqui medius veneric 
in Curiam,& coghoverit,quod acquierare deber tenentem ſu- 
um, vel adjudicetur ad a&quietandum, fi poſt hujuſmodi cog: 
nittonem aut jadicium qtreremonia I quod medius 
non acquierat tenentern, 'tunc exeat breye de Judicio, quod 
Vicecomes-diſtringat medium ad acquierandutn tetienrem,& 
ad efſendumcotam Juſticiariis ad certum diem, ad oftenden- 
dumquare ptinseum nonacquietavit. Et cum per diftrictio- 
netn venerir audiaturquerens, Er 11 querens verificire poterit, 
quod ipſuri'non acquietavir, ſarisfaciatde damnis, & per ju- 
dicif recedat tenens quierus de ſuo medio, & artornetur capi- 
tali domino. Er fi ad primam diftriftionem non venerir,exeat 
breve de alia diſtrifone, & hat proclamatio,& poſtquam te- 
ſtifrcatum fuerit,procedatuf ad judicium ficur ſuperins dit 
eſt. Er ſciendum eſt, quod per hocſtarutum non e<xnduntur 
renentes, quinhabeant warrantiam, fi de renementis ſuis im- 
placitenrur, fiper medios fhos & corttm haredes,' ferundum 
quod prins habuerunt, neceriam exchiduntur tenentes, quin 
ſequi poſſunr yerſus mitdios fuos, fecundum confietndinem 
Prius uſicatam, ft videxint'quod proceſſus carnmPplus yalear 
wY 2 att per 
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pet antiquam conſuctudinem, quam per iſtud ftatutum, Et 
{ciendum eſt, quod per iſtud ſtacutym non providetur reme- 
dium quibuſcunque mediis, ſed ſalummodo in caſu cum fir 
unus medius tantum inter dominum diftringeritem & tenen- 
rem, & in caſu quando medius ille cſt plenz eratis, &in caſu 
quando tenens, fine przjndicio alterius quam medii, attor- 
nare ſe poteſt capitali domino, quod diftum eſt pro mulieri- 
bus tenentibus in dotem, & tenentibus per legem Angliz, 
vel aliter ad terminum vitz,vel per feodum talliatum,quibus 
pro aliquibus cauſis nondum eft proviſum remedium : ſed 
(Deodante) alias providebirur, 


Dane miſchief here firſf mentioned befoze the making of this Statute, was» 50 E.z, 23: 
the great delaies Which were tiſed in the Writs of Mclncy in which the p:ocelle 
at the Common Law was ſummons, attachment, and diftrelle infinife ; and 
yet the Tenant in default of the Meſne was p2uſently dilfratned by the Lo2d 
Paramount, which miſchief appeareth by the pzeamble of this Ac : Foz remedy 
whereof a moze ſpeedy p2oceding 1s given by this Act in a Writ of Meſne, 
Another miſchief was, when the Meſne had nothing within the ſame Caun- 
ty; fo there the Tenant was without remedy, and though the Meſne had ſuf- 
fictent in another County, the Common Law ertended not thereunto, in both 
which caſes remedy is given by this Ac. 


T Pro conſuetudinibus & ſervitiis,&c.] The viftrefe mutt be , +. 
taken foz the cuſtomes oz ſervices which the Meſne by reaſon of his tenure ought F.N.B. 
to doe fo the Load, within which, ſute ſervice to a Pundzed is comp2ehended, 
bat not ſute real, that is, by reſlancy, either to Pundzed, Liet; oz Zrourn, fo2 
that is not by reaſon of his tenure. 

But if the tenant be diſtrained foz the relief of the Meſne, o2 fo2 reaſonable 5 £.3.49. 16 H.6. 
atd, albeit they are rather imp2zovements of ſervices then ſervices, yet the te- 25: 39 H-6-31.2. 
nant ſhall have a Writ of Mcſae, becauſe they grow by reaſon of the tenure, ISS F.,N.B. 

q Et medius fit.) If there be A, Lozb, B, Mcſne, C. Meſae, D. tenant 48 E.3.19. 29 E- 
per availe, A, the Lozd Paramount dilfrein D. foz ſervices, xc. he bzingeth a 3:3+ 39 b-3-19- 
Writ of Meſae againſt C. and recovereth damages againſt him, whereupan C, 32 f1.6.31,0. 
the Meſne may have a Writ of Meine againlit B, but if B, plead nient diftrein in 
ſon defaulc, the ſpectal matter muſt be ſhewed, and not to take the general iſſue, 
and ſo every Mcſne ſhall have his Writ againſt his Meſne;, 


| aq Qui renentem acquietare debeart.] There be two kinds of ac- 31 E.1. melne 55. 
quitals ; one erpzefſe,and the other implied: erpzelſe thas manner of waies ; 7 Ez. ibid. 66. 
Firft, by fine 92 deed, either at the creation of the tenure, gz after : ſecondly, 20 E-2+ ibid. 59. 
by acknowtevgement of acquital : thirdly, by pzeſcription. oo Y Bs Be$s 
Implied five manner of waies :: . J | | EM. bY 
Firf, by owelty of ſervices ; ſecondly, by tenure in frankalmoigne ; third 
ly, mn frankmarriage ; fourthly,by homage aunceftrel; and fifthly, in dower. 


T la caſu etiam cum tenens paratus eſſet facere capitali Do- 


mino ſervitia & conſuetudines exaRas, & capitalis Dortinus 
{ervitia & conſuetudines: fibi debiras renuebar percipere per 
manum alterius,quam per manum proximi tenentis lui, 8c.} 


By the Common Law the LozdParamount might have refaſed his ſervices by 
X the 


LW. 583. Bredi- 
mags caſe, lib.g, 
fol.110,111. 

pI | E.3-49. 2 H.6. 
3. $H.6.16, 
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the/hands of the tenant per availe;: 02 by the hands of tenant foz life, where the 
gin —_ becauſe the Meſne 02 he in reverſion was his very tenant 
in p2ivity, foz the which remedy is given by this Act, pe 


C Uſque ad magnam diftrictionem.] This mutt ve underſtad 
of a Writ of Meſne returnable into the Court of Common Pleas, and not of a 
Writ of Meſne that is vicountel, andnot returnable. 

F.N,B. 136. d. And although a Writ of Meſne be depending between the. tenant and the 
Meſne, yet the Lo2d Paramount may pzoced, tc- foz he ſhall not tarry till the 
mafter be tried in the Writ of Meſne. : ; 

Fler,li.2. Cap.43, ut it appeareth by. Flera,; $i medius fit paratus ipſum tenentem acquletare de 

Brit,fol.58, b, ſervitiis, quod capiralis Dominus ab eo exigit, tunc ſecundum zquitatem Juris ſubyeni- 
etur tenenti per bteve, viz, quod capitalis Dominus defiſtar, and there the Writ 
in that caſe appeareth, pres ; ; 

© Er. medius habens terram-in eodem comitatu, &c.} 

Brit. ubi ſupra. Yere is p2ovided a moze ſpeedy pzocding in the UWirit of MeineAf tye Meine 

had land in the ſame County. ; ; 5h 
T Erfi non yenerit hujuſmodi medius, amitrat ſervitium 


tenentis ſui, & a modo non rgſpondeat, &Cc.] zf the Meſne appear 
Fler.lib.z. ca.43. Not at the grand diftreſſe, he hall be foze-judged, that 1s fs ſay, that the Meſne 
Brit, fol.58. ſhall loſe the ſervices of his tenant of the tcnements befoze holden, And that. 
10 1.6.26, the Meine being omitted, the tenant from thencetfo2zth ſhall be attendens & re- 

ſpondens to the chief K o2d by the ſawe ſcrvices, as the Meſne holdeth by, 
21 E.z.meſnegs. Wut ifs to be obſerved, that the immediate chief L 02d mult be named in 
10H.6. fol.26, the foze-judger , fo2 albeit he be a ſtranger to the Writ, and by his death the 
4 H.6.38. Writ of Meſne ſhall not abate ; yet in the judgement he that is then immedi- 

ate Lozd Paramount muſt be particularly named. | | 


q Nec habcat capitalis Dominus poteſtatem diſtringendi 
tenentes in dominico, dum prexdictus tenens offerat ei {eryi- 


tia debita, & conſuera.) Here thze things are to be obſerved. 
1+ That the tenant muſt offer and tender the rent o2 ſervice due upon the 
land, and not be ready only, by reaſon of the wozd (offerar.) 
2 H.6, avowry z. 2+ This muſt be done at the time when the Lozd comes todiffrain. 
2 H.6. fol.z. 3+ Thatthis Act is to be underſtad of ſervices and cuſtqmes which the fe- 
21 E:3-49. Bredi- gant may doe, as paiment of rents, delivery of heriot-ſervice; 62 the like ; but 
- manseale, udi'%- ertendeth not to perſonal ſervices annered to the perſen. of the Mcſnc,as ho- 
aq " * mage, fealty,xc. foz he cannot ſay, J become your man ; noz ſwear to him feal- 
ty, 4c. But after foze-judger, then the tenant ſhall doe all manner of ſervices 
which the Meſne ought to have done, foz then the Beſnalty is'ertinc ; but as 
long as the Beſnalty remains, the perſonal ſervices remain with the Meſne; 
Seryicla perſonalla ſequuntur perſonam, 


© Er ficapitalis Dominus exegerit plus, quam mediusei 
facere deberer, habeattenens in hoc calu exceptionem verſus 
Dominum qua haberer medius.)] terevy pzoviſion is made foz the. 
tenant to take any advantage that the Meſne might doe, if the chief Lo2d dem«nd 
other ſervices then the Meſne ought to doe,albeit he be a ſtranger to the avowzy, 


Otis © St vero medius nihil habuerit in poteſtate Regis.] Here 


cale, cap Iriggris ſub poteltare Regis ts taken faz the-power of the King to adminiffer juftice to his 
ver. Magn, Chart ſubjeds by his Writs, Potcſtas regia eſt Facere juſticiam,- De the firft part of the 
fol.1 54+ Inſticutes, ſe. 1 99. : 7 $# bi 
| And by this bzanch remedyis given to the tenant where the Meſnc hav" tto- 
thing,where he had no remedy by the CommonrLaw- | | 


« Si 
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q Si yero tnedius non habeat terram in comitatu in quo 

fic diftrictio, ſed habeax terram in alio comitatu, &c.] yete is 

remedy given to the tenant, where the Meſne hath land in a fozeign Conntry: 
 Adjudicerur tmedius de feodo & fervitio ſuo.] yere 


aIſd fozejubaet i given in the caſes here mentioned, which is a better and ſpe- _ E:r.in 


dier remedy then the Common Law gave. _ —— 


© Er poſtquam medius,&c. cognoverit,&c. vel adjudice- Roles Cale. 


cur ad acquietandum, &c. {1 poſt, &c. medius non acquietavit {4 x 2. ibid. 57 
renentem.] Medius, the heir of the Meſne ſhall not be foze-judged within #**'3'3" 
this Statute, foz that this Act ſpeaketh of the Meſnc onely, and not of the Mcſne 

and his heirs, _- 

q Satisfaciat de damnis, & per judicium tecedat, &C.} ,, x.i. mee 55; 
This bzanch of the Statute giveth damages and foze-judger, atid the Plainti 23 E.- ibi4.68. 
cannot take damages, and leave the 'foze-judger, but he muſt either take both, 4* 43-4 
accozding to this bzanch, o2 neither of them. 49 B30, 


C Er ſciendumeſt, quod per hoc Star' non excluduncur te- 


nentes, quin habeant warrantiam.] yy this clauſe the warranty 8 £.3.45. 
of the tenant (which was ever mach eftemed in Law) is ſaved and peſerved, 
and many deeds comp2ehended both warranty and acquital. 


q Necetiam excluduntur tenentes, &c.” Here the tenatit hath | 
election either totake the benefit ofthis Ad, by taking the pzoceſſe given by the '3 7-3 — _ 
ſame,oz to take the pzocefſe at the Common Law,and this was abundans cautela; EN. 137-b. © 
fo2 this Statute being in the affirmative, the tenant might have had election (if 
this clauſe had not been) but abundans cautela non nocet : 4 the anctent Sages of 


the law did ever make things as plain, leave as little to colttugion as niight be, 
T Sed ſolummodoquando unus firmedius,&c.] yereby it 


appeareth, that no fozejudger can be, but when there is-but one Mcſne between 
the Lo2d Paramount and the tenant. 


T In caſu quando medius eſt plenz ztatis.} gibeit a feme 7 ®.5. meſne 96, 


covert be not here excepted, yet by god conftrucion the is erteptcd, yr on 
N os 3-0 1X f 6 7 E. 3. tol.4t. 
q Sine przjudicio alrerius.) Theſe wozds were ſpecially intended 34+ E.3.melne 47- 
of tenant in dower, oz of tenant foz life, 02 in tail witha remainder over ; foz 2'* 2 995-10%. 
againſt them no foze-judger ſhall be given, but their ertent is farre moze large. _ A 
If the diſeiſo2, oz any other that hath a defeaſible title in the tenancy doth © * 
fozejudge the meſne, this ſhall not p2ejudice the difſeiſee, 02 him that right hath ; 
foz they are within the remedy of theſe wozds, That every foze-judger onght to 
be fine przjudicio alterius, 
But if the danghter foze-judge the meſne, and a ſon ts bozn after the foze- 
judgement, the ſon thall not avoid it ; foz it was fine przjudicio alcerius, when 
the judgement was given, 
If two joyntenants bzing a Writ of meſne, and the one is ſummoney and ſe- 
vered, and the other ſneth fozth, he cannot foze-judge the meſne, becauſe he can- 
not reſpondere capitali domino de eiſdem feryitiis & conſuetudinibus, que prius facere 14 H.4.37. 
debuir przditus medius, 
90 it is, if there be two joynt meſnes and the one appear, andthe other make 
default, no foze-judgement ſhall be, foz the ſame cauſe neceCartly collected upon 
htm ws ſei 
ey that are ſeiſed in auter droir, as the Biſhop in right of his Bikhop2zick, 1 +. 5 tir. meſs 
02 the Abbot oz Pzioz ini the right of his Ponaltery,oz the like, ſhall neither foze; Zak 
judge, noz be fo2e-judged, becauſe it is to be intended, that it cannot be done ſine 
przudicio alterius,foz that the conſent of them is not had, which by Law to the al- 


teration 


AD So o—_—_— wR—_ 
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34 E.3. meine 47- 


Regiſt.z9,b. 
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tcration of any eftate is requiſite, ,as the Dean and Chapter to the Biſhop, and 
the Covent to the Abbot, P2ioz, tc. 09 FM 

If the meſne hanging the Writ of meſne againff him alien by fine, albeit the 
right of the meſnalty paſſeth to the conuſee, yet the meſne may be fozejudged, 
and the conuſee ſhall not take advantage of theſe wozds, Sine prajudicio alterius, 
becauſe he came to the meſnalty, "qe brevi, and in judgement. of Law the 
meſne (as fo the Plaintiff) remain ſeiſed of the meſnalty ; fo2, pendence lite ni« 


hil imumoyetrur, 


FY 4.  - ” 


CAP. 4 
Thee > in itinere Juſtic' proclamar fuerit, quod omnes qui 


brevia liberare yoluerint, ea liberent infra certum termi- 
num, poſt quem nullum breve recipiatur, multi de hoc con- 
fidentes, cum moram,fecerint uſq, ad prxditum terminum, 
& nullum breve ſuper eos fuerit liberatum, de licentia Juſtic 
recedunt, poſt quorum recefſum adverſarii ſui ipſort abſent 
percipientes, brevia ſua porrigunt in cera, quz aliquando 
per favorem, aliquando pro dono per Vicecomitem recipiun- 
rur,& il1i,qui ſecure credebant recefſifle,ten' ſua amicrunt : ut 
hujuſmodi fraudi ſubveniatur impoſterum, ſtatuit Dominus 
Rex,quod Juſtic' in Itineribus ſuis ſtatuant termina quinde- 
nz, vel menſis,minoris vel majoris termini, ſecundum quod 
comit” fuerit major vel minor, infra quem termini publice 
proclamertur, quod omnes qui brevia = pron volucrint,ea li- 
berent infra termini illum.Er in adventum illius termini cer- 
tificet Vicecomes capitali Juſtic irineranti,quot brevia haber, 
& quz, & quod ultra illum terminum nullum breve recipi- 
atur, quod (1 receptum tuerit, proceſſus per illud fa&tus pro 
nullo habeatur : excepto quod breve ceflatum durante toto 
itinere releyari poterit. Breye etiam de dote de viris qui obi- 
erint al' ſeifiti infra ſummonitionem irineris, affiſe ultimez 
przſentationis, & quare impedit,de Ecclefiis vacantibus,infra 
ſummonitionem prxzd',quocunq;tempore ante receſſaJuſtic' 
recipiantur in itinere. Breyia etiam novz difſeiſinz,quocung; 
tempore facta fueritdiſſeiſina,recipiantur in itineribusJuſtic. 
Concedit Dominus Rex de gratia ſpeciali,quod illi qui ha- 
bent ten' in diverſis comitatibus, in quibus Juſtic itinerant, 
vel de quibuſdamten' in com' in quo Juſtic' non itinerant, ti- 
ment irplacitar',& dealiis renem' in comitatu,in quo Juſtic 
non itinerant, implacitentur : ut coram Juſtic apud v_ 
ve 


——_— 
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vel de bancodomini Regis, vel coram Juſticiari:s ad Aſi- 
{as capiendas alsignatis, vel in aliquo comitatu- coram vic", 
yel in aliquo Cur' Baronum, facere polſsint generaleni ar- 
tornat” ad proſequendum pro eis in omnibus placitis in iti- 
nere Juſtic* pro ipſis, vel contra ipſos motis vel movendis, 
durante itinere. Qui quidem Artrornatus, vel Attorn', ha- 
bear poteſtatem in placitis motis in itinere quouſqueplaci- 
tum terminetur, vel dominus ſuus ipſum amoverir, nec per 
hoc excuſentur, quin int in juratis, & afsifis, coram eil- 


dem Juſtic, 


C Cum initinere Juſtic' proclamar* fuerit quod omnes qui 


brevia liberari volucrint ca liberent infra cert termini, &c] 
Yereby 1s recited the miſchief which was befoze the making of this 4, the 
remedy followeth. 
q Ur bujuſmodi fraudi ſubveniatur impoſterum, ſtatuir Elaili.i. a. 15. 


dom* Rex quod Juſticiarii in itineribus ſuis ſtatuanc ter- 
- minum, quindenz vel menſis, minoris vel - majoris ter- 
mini ſecundum quod comitatus fait major vel minor, 
infra quem terminum publice proclametur, =_ ofn - 
nes qui brevia liberare voluerint ea liberent infra termi- 
num illum, & in adventu illius termini certificer vicecomes 
capitali Juſticiar' itineranti quot brevia habent, & quz & 
quod ultraillum terminum nullum breve —_— quod fi 


receptii fuerit, proceſſus per illud factus pronullo habearur.] 

Upon this purview was great queſtion, whether the King might diſpence with Tr. 6 E:4. iti | 
this Law, and give a further day, then hereby is pzeſcribcd, andin the eny Flakes Regiſt. 
adjudged that he might foz advancement and furtherance of Jaſfice, Df this «19. F.nb.17 8, 
purveiw, the Mirror with to mach aſperity ſaith thus, Leſtatuce de ſuſpencion Mirror ca. 5. 5 5. 
de briefcs en Eyres elt reprovable come repugnant a la grand chartre, que dit, nous 

ne veerons a nul droit, ne delaierons, Et pur quoy ſont briefes reborables de au- 

dience ; Eins per le multitude des briefs, que adonques ſe font, & pur le petit nombre 

des Juſtices perit drolt de pluſors, . 


7 Excepto quod breve, &c.] Here followeth five exceptions : 
1, The fi:{t 15, that a Writ abated may. during ths whole Eyze be 
amended, . 
2+ Writs of Dower of the ſeiſin of men that dyed within the Summons of Brir,cap, 2. Fletg, 
the heir, ( which is by the ſpace of fozty vayes befoze the beginning of lib.:. cap.19, &c. 
' 3+ Aſſiſes of Darrein Preſentmeni, WE | 
4+ Quare Impedits of Churches vacant within the afozeſaid Þunimons ſh.ll . 
be rec21vcdat and time befoze the departure ofthe Juffices. 
5+ Writs of Aſſiſe of Noyel diilein, at what time ſoever the diſſeifin wag 
done, ſhall be received during the Eve of the Juſfices. 
T Concedit dom Rexde graria ſpeciali quod illi qui habent regia.w. 1g, :6. 
2 . 1 4% F.N.B.2$.c. c. 
tenemy” &cc. ] Here is an Ac of grace,and therefoze it is termed atcozdingly, 26.2.5. 16 8. + 
Cce Dec 46.8 6.3. 2% 
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De etariz ſpecializ fog Whers the Ding by his Pzerogative befoze this and other 
Statutes might by Letters Patents,o2 by Writ under his great Seal,grant to 
ny Demandant 82 Pl',Zenant oz Defendant,fo make Atfozney inany Aci- 
on, atrd fs command the Judges ts admit \ach perfons to be Attozneys fos 
them : Now juſtly is this Ac filed an Ac of Gzace, foz that the King gave 
his Royall aſſent to this Law foz the quiet and ſafety of his Subjecs, gibing 
thent pdwer hereby to make Afto2neys in caſes herein erp2elſed, whereby the 
King loft ſuch pzofit of the great ®eal, as he ſe2merly receivedin ſuch caſes. 
Staturum ex Hratia Regia dicitur, quando Rex dignazur cedere de jure ſuo Regio pro 
quiete & commodo populi ſu, 


« [ll qu1 habent, &c.] This Act extends aſwell to Co2pozations 
aggregate of many, as Patoz and Commonalty, and to ſole Co2pozations, as to 
p2ivate perſons : and it extendeth aſwell to Juſfices in Cyze of the fozelt, as to 
other Juſtices in Ey2e; ſee the fourth part of the Inſticuces, caps Juſtices in Eyre, 
& cap. the Courts of the Foreſts, and the Regiſter ubi ſupra foz claim 
of Liberties. 


4 E-3. Attourney q Quouſque placitum ter minetur.}] By the Judgement a- 

18.8 E.3.9-32H. gainft the defendant, the Warranty of Attozney is determined ; foz thereby 

—_— Placicum terminatur, but onely to ſue Execution ( which ts the fruit of the 

0pa_—_ Judgement ) within the year : and if he ſue out Execution within the yer, he 
may p2oſecute the ſame after the y&r ; but if he ſue out no Erecution within 
the per, then after the y&@r i ended after Judgement, his Warrant of 
Attozney is determined. 

+, "$1 © Arcornatum generalem.) Df this generall Attozney you ſhall 

Regiſt, 19. 20+ often read in our Boks, 


q In omnibus placitis in itiner C1 This is not underffoy of 
an Aﬀfiſe of Novel dilſcifin , foz it 1s querela, and not placium Affiſe, whereat 
(as elſwhere hath ben ſaid) there is plentifull authozity in our Boks, 


a: Y hoc excuſentur quin fint in Juratis & Aſiſis 


396-3-15- 34H. Coram eiſdem Juſtic'.] The wiſdom of Partiaments, and of the &ages 
+535 8-0-4" of the Lawhath ever been, that able and ſufficient men ſhould not (fo the hin- 
dzance of Juſtice } be Fempted from ſervice in Juries and Aſſiſes. 


2 CY Xl. 


E ſervientibus, balivis, camerariis, & quibuſcunque 
receptoribus,quiad compatum reddendum tenentur : 
Concordatum eft & ftaturum, quod cum dominus hujuſ- 
modi ſervient* dederit eis auditores compoti, & contingat 
ipſos eſle-in arreragits ſuper compotum 1ſuum omnibus al- 
locatis & allocandis, arreftentur corpora cornm, & perte- 
ſtimonium auditorum <juſdem compoti, mittantur & libe- 
rencur [proxitnz gaole 'domini Regis in partibus illis, & 4 
Vic), 4eu cuftade ejuidemgaolz recipiantur & carceri man- 
cipentur 


Fleta lib. 2. ca.64. 
Brit fol, 70. a. 


Cap. 11. Weſim. ſecond. 
cipentur 1n ferris, & ſub bona cuſtodia, & inilla priſona 


remaneant de ſuo proprio viventes, quouſque dominis ſuis 
de arreraglis plenaric Caadlenine Attamen f1 quis ſic gao- 
Iz liberatus conqueratur, quod auditores compoti ſui ip- 
ſum injuſte gravaveruſtt, onerando ipſum dereceptis quz 
non recepit, vel non allocando ei expenſas aut liberationes 
rationabiles, & inveniat amicos, = eum manucapere yo- 
luerint ad ducendam coram Baronibus de Scaccario, libere- 
rur cis, & ſcire faciat Vicecomes (in cujus perſona fuetit ) 
domino, quod fit coram Baronibus de ſcaccario ad ali- 
quem cerrum diem cum rotulis & aliis, per quos compo- 
tum ſuum reddiderit, & in prxſentia Baronum vel auditor”; 
quos aſsignare voluerint, recitetur compotus, & hit parti- 
bus juſtiria, ita quod f fuerit in arreragiis, commitratur 
Gaolx de Fleete, ut ſupradictum eſt. Et f1 diffugerit, & 
gratis compotum reddere noluerit, f1cut in aliis tatutis ali- 
bi continerur ; Marlbridge cap 23. diſtringatur ad venien- 
dum coram Juſticiariis, ad compotum reddendum, fi ha- 
beat per quod diftringi poſsit. Et cum ad curiam venerit; 
dentur ei Auditores compoti, coram quibus fi fuerit in ar- 
reragiis & ſtatim arreragia ſolvere non poſsit, commitra- 
tur gaolzx cuſtodiend' in forma predi&. Er fi diffuge- 
rit, & teſtificatum fnerit per Vicecom', quod non fit in- 
venus, exigatur de comir' 1n comitatum, quouſque utlage- 
tur. Er fic hujuſmodi incarceratus irreplegiabilis. Et caveat 
fibi vicecomes, vel cuſtos ejuidem gaolz, five fit infra li- 
bertatem ſive extra, quod per commune breve, quod dicitur 
Replegiare, vel alio modo fine afſenſudomini ipſum a pri- 
ſona exire non permittat, Quod f1 fecerit, & ſuper hoc 
convincatur, reſpondeat domino de damnis, per hujuſmodi 
ſervientem fibi illatis, ſecundum quod per patriam verifi- 
care poterit & habeat dominus ſuum recuperare per bre- 
ve de debito verſus cuſtodem. Et {1 cuſtos gaolznon habear, 
per quod juſticietur, vel unde ſolvat, reſpondeat ſuperior 
ſuus qui cuſtodiam hujuſmodi gaolz f1bi commiſic, per 


idem breve. 


T Servientibus.] Every Writ of account mult be b:ought againſt 
one, either as 1Bailife, Receiver,o2 Gardian in Socage; and therefoze againſt a 


ſervant as ſervant,o2 againſt an Appzentice,oz a My” T4 
cc 2 ger, 
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3E.3.8. 4E.37- 
13 E.z. Accouar 
76.43 E.3.ib. 74» 
8 E.3. 46. 2 R.24, 
Account 45. 
11R. 2. ibid. 43. 
F.N.B.b.c.dic. 


z50 


17 E.2, Procl. 


203-18 E.2, 
Avewry 226. 


17 E43:59. 29 E- 


3. 5+ 
See the firſt part 
of the Inſtitutes, 


ſeR. 124. 


For this Servien- 
tes,ſee towards 
the end of this 


Chapter. 


x. Part of the In- 
Kirutes, ubi ſup. 


1. Part of the In- 


ſtitures. 153. 


Flera li 2.Ca.70. 


43 E-3- 31.49 E- 
3-2, 50 E317. 
27 Aſſ3.20 H.6, 
171 $,41,45. 
S$H.6.15. 14H.6. 
24, 22H.6.35:47- 
lib.1o. fol. 103, 
Denbands caſe. 
38 H.6.6, 2 H.6, 
41.10 H.6.2425, 
Denbands caſe, 


ubi ſupra. 
5 H4.cap.8, 


20 H.6. 17,18. 


14 H.6. 24. 
Vide infra; f. 


43 E.3. 21. 


Marlbr.cap. 23. 


lib. 3. fol. 11. 
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ger, 02 the like, a Writ of Account lieth not, unlefle he be charged as Wailife 
o2 Receiver. b 

. A Gardian in Socage cannot be committed to pziſon by fozce of this Act, foz 
a Gardian in ®ocage is in loco parentis, and this Act beginneth with Seryienti- 
bus, .and this wozd Seryientibus is to be applyed to Balivis, camerarus, & recepto- 
ribus ; foz this Act ſcon after this ſaith, Cum domint hujuſmodi ſeryientum de- 
derit eis auditores, &c, Where theſe wozds are to be obſerved, ziz. Domini, 
the 4,020s o2 Paſters, and Servientes, ſervants, which wozd Servientes' £xr- 
tends to all ; and therefoze the Gardian in ®ocage being no Servant, noz the 
Veir Lozd, oz Maſter, is not by this Ac fo be impziſoned, xc. 


yl Balivis.] This wozd is ſufficiently known, and if Gardian in Docage 
occupy after the heir attain to the age of x4 yers,he may be charged as Ballife, 


T Camerarils.] Receivers were anciently called Chamberlains, be- 
cauſe they were wont to keep the money received in Chambers ſpecially p;ovi/ 
ded foz that purpoſe ; yet cannot he be charged as Chamberlain in an account, 
but as Wailife oz Receiver, foz the cauſe aboveſaid, 


 Erquibuſcung; receptoribus qui ad compotum reddend 
CENEntUT.] Receptores is a known wozd, and needeth no further erplication, 


-— Dederit els auditores.] An account taken befoze one Auditoz 
1s not within the purview of this Statute ; fo2 this Act is in nature of a Com- 
— and a Commiſſion being made to two 02 moze, cannot be executed by 
one alone. 

 Bythis Act the Auditozs are Judges of Reco2d,and therefoze by conſequence 
in an Action of Debt foz the arrerages of an account befoze two o2 moze Audi- 
tozs the Defendant ſhall not wage his Law. 

And by the ſame conſequence of reaſon, if the Lo2d be found in ſurpluſage 
upon the account determined by the Auditozs as an incident to their authozity 
in an Acton of Debt bzonght by the Bailife fo2 this ſurpluſage, the Lozd ſhall 
not wage his Law, becauſe by fozce of this Ac ( they being Judges of Recozd) 
no wage of Law can be allowed againſt their Recozd : and ſo was if adjudged 
in the Exchequer Chamber, as it is repozted in 20 H. 6. 1But if the account be 
made befoze one Auditoz, this ( as hath ben ſaid) is out of the Statute, and 
therefoze there he ſhall wage his Law ; but the Lo2d cannot be committed to 
pziſon ( foz the cauſe afozeſaid ) by fozce of this Act. 

Jn an Acton of atcount againſt a Receiver, fo2 r 3. s. 4.d. oz any other 
ſum under 40.s. the Sheriff in his County Court ſhall not hold plea of it ; and 
the reaſon thereof is, becauſe the Sheriff cannot aſſigne Audito2s who (as hath 
been ſaid) are Judges of Recozd, and the County Court is no Court of Recozd- 


C Omnibus allocatis & allocandis.] + By theſe wozds,if the 
Lo2d be found in ſurpluſage, it is within their authozity, and therefoze parcell 
of their Recozd, and ſo in that caſe(as hath ben ſaid)no wager of Law, 

But albeit the Auditozs do diſallow a juſt demand, yet ſhall he take no aver- 
ment oz advantage upon theſe wozds, againſt the Reco2dof the judgement of 
the Auditozs ; foz Judicium pro yeritate accipitur, and Nemo potelt contra re- 
cordum yerificare per patriam ; but he hath remedy after by this Ac, by a Writ 


of Ex parte talis foz his relief, whereof moze ſhall be ſaid hereafter in his pzo- 
per place, 


T Arreſtentur corpora eorum.] gate at the Common Lawthe 
Poocelle in Account was Summons, Attachment, x Diſtreſſe infinite;by the 


Sir William Her- Statute of Maribr, a Writ of Monſtrayit de compoto was given ; + here by this 


herts caſe, 


bzanch 
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bzanch the body may be arreſted, and after by this Ad pzoces of outlawzy is 
given in account fſo as after the account determined the body of the Defendant 
may be arreſted, xc, 

Note the wozds in effect be ſuper comporum ſuum, &c, arreſtencur & liberentur, 4g x.z.20.258.6 
ſo as the auditozs by fozce of this Act ought to commit him, xc. pzeſently after 8. Lid 3.fols 19. 
account determined, D. Bonhams caſe. 


q Proximz gaolx Domini Regis.] This is intended of the, _. 
next Gaol, though it be not in the ſame County, fo as if hath been ſaid, the I Hs8. 253. 
Statute is in nature of a Commiſſion, and therefoze this wozd proximz muſt 
be purſued. 


q Er a Vic ſeu cuſtode ejuidem gaolz recipiantur.] 
The auditozs muſt make a warrant in wziting under their ſeales to the She- 
riff upon the ſpecial matter, and thereupon the Sherrff onght to receive the 
accountant in erecution, Dier 24 H.8.249 
, . b , Lib.3.fol.44. 

q Carcer 1 mancipentur in f err IS. ] Vereby it appeareth that the Boyrons cale, | 
Sheriff ought to kiep himiin ſalya & ar&tacuſtodia, and hath power by this Ac, p28-fo. 100. 
if needrequire, to lay Jrons upon him foz his ſafe keping ; but this the Gaoler git (outs: 
could not have done by the Common Law, as by all our ancient Authozs it Bric.fel.1 4. r7. 
appeareth. Fleral.1.ca,26. 

Mirror ca.5.4 1. 

T Deſuo proprio viventes -] wy this clauſe it appeareth, that ys gg 

he that'is ſo impziloned mult live of his own, Inſticutes Cap, 


. is 2 A perir treal. in fine. 
7 Auditores compoti {ui ipſum injuſte gravaverunt.] 


by this clauſe is the Writ of Ex parte talis given to the accountant, if the | res. w 
 Auditozs aſſigned by the Lo2d either charge him de receptis quz non recepit, Revie : tag 
vel non allocando et expenſas aut liberationes rationabiles, and this Writ is E.N.B. ara 
in nature of a Commilſion to the Barons of the Exchequer, foz that they are :; £.z,bare 253; 
the Soveraign Auditozs of England to hear and audite the account , Er quod 24E-3.accoun 74 
fiat Juſticia partibus, ; | 2 E.z.12. 

But this Writ lieth not, but where the account is taken befoze Auditozs 
aſſigned by the Lozd, foz if there be a Writ of account bzought, and the Court 
aſſigneth Auditozs, there lieth no Writ of Ex parte talis, fo2 that in that 
caſe he ought to ſhew his grief to the Juffices, andthey ought to doe him 
Juſtice, and the Writ of Ex parte calis 1s grounded upon this Act, where the 


Lozd aſſigneth Audito2s. 


T Quodſitcoram Baronibus de Scaccario.] The Writ in 

the Regiſter and F.N.B, ubi ſupra, is Coram Theſaurario & Baronibus noftris de | 
Scaccario, but it ought to be coram Baronibus de Scaccario accozding to this Ac, Flera l.2.ca.64, 
and that the rather, becauſe the Barons are (as hath been ſaid) the @overaign 
Auditozs of England, and herewith agreth Flea, Dir 36H.8.c.64 

Upon ſureties found he ſhall be at large tofollow his Writ of Ex parte calis, uf 
befoze the Barons, but if it be found that he was in arrerages, he ſhall be in ere- 
cution again. 


C Erfidiffugerit, & gratis compotum reddere noluerit,&c.] 
Vide Marlebridge whereby the Writ De monſtrayit de compoto is given. 
T Ec ſi diffugerit & reſtificatum, &c.) Here is pzoces of 


law2zy given in account. 


T Er caveat ſibi Vicecomes vel cuſtos cjuſdem gaolz 


{1 fic infra libertatem.] This A extends toall Kepers of Gavles, 1 14.4. 73, 
and. 


Maclb.ca. 2 3. 


out- Flera ubi ſupra, 
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and therefoze if ane hath the keeping of a Goal by w2ong, oz de facto, and 
Seer R.2.c.12. ſuffereth an eſcape, he is within this Þtatute, as well as he, that hath the 
keeping of if de jure. 


2.6 © Sine afſenſu Domini.] andthis aſſent may be by parolt,anv 
"7 Curian, Hall be a ſufficient barre in an Action of Debt bzonght foz the eſcape, 


per Curiam. 


Et habeat dominus ſuum recuperare per breve de 


debito, &c.] There wasno Action of Debt againſt the Gaoler foz an eſcape 
14E.4.3. Dier. at the Common Law, but the party was daiven to his ſpeciall Action upon his 
x5 E1.322.16E.3 caſe,which Action was grounded upon a Treſpaſſe o2 w2ong, and not upon any 
damage 81.13E-3: contrag in DE&d oz in Law, but this Ac firlf gave the Action of Debt againft 
Ting 452.3 oj the Gaoler, which had let one to eſcape, which was committed to pziſon by ' 
2 R. a. iſle 160, Aldito2s fo2 arrerages of account, but it lieth not againlf the Gaolers Erecu- 
98.6.19:30H.6.6 to2s, becauſe it is a Treſpaſſe, and befoze any other Act of Parliament by the 
Dicr z0 Eliz.275 equity of this Ac an Action of Debt didlieagainff the Gaoler foz an eſcape in 
Caurt Pipowders, and ſoin all other caſes. 
1 R.2.cap.12 Afterwards the Statute of x R, 2. foz a further declaration gave the Action 
; againft the Gardian of the Fleet. 
15ut albeit this A, and the Statute of x R, 2. alſo doth ſpeak per breye, yet 
a bill of Debt lieth alſo by the equity of this and that Statute, albeit it hath 
a2 Afp.11. ben holden to the contrary, but lince if hath been often adjudged that a bill of 
7 H-6.5. debf ts maintenable upon the ſaid Ads. | . 
Pl. Com. 38.3. Now fo2 as much as the Statutes doe give recoverte by Writ of Debf,inct- 
16 E.z4am.8i. dently, they doe give damages allo, 
33 E.3.ibid. This Ac doth extend to feme coverts and infants, that are kepers of 


LOLes Gaoles, to charge them in an Acton of Debt foz2 the eſcape of one in erecu- 


Caſe. 
T Reſpondeat _ ſuus, qui cuſtodiam hujuſmodi 


—_ gaolz ſbi commilerit.] This is to be underſtod, when one that 
yy 5. hath the cuffody of a gaol of freehold oz inheritance, committeth the ſame to ano- 
ther that is not ſufficient, his ſuperioz ſhall anſwer foz the eſcape of the pziſo- 
ner ; But heſhall not have the Action of Debt againft the ſuperioz as long as 
the inferio2 is ſufficient. 
11E.2.Debr 292, The Payo? and Citizens of London have the Sherivalty of London in fe, 
11 El Dier, 278, and the Sheriffs df London are Gardians under them, and removable from 
year fo year, in this caſe the Sheriffes of London are Gardians, and the 
ÞPayoz and Citizens their ſuperiozs; and though the Sheriffs appoint a ke s 
per under them, yet he is not within this Statute, becauſe it is intendable 
when the Gardian cometh in by him that hath the fr&ehold o2 inheritance in the 
cuſtody, fo2 this Act doth extend but unto two ſuch degrees, foz there cannot be 
two ſuperio2s within this Ac, but one ſuperiour and one inferiour. 
; The Duke of Norffolk being Parſhall of England of inheritance, and ha- 
1x El.ubi ſup3 ying authozity to make a Deputy, doth make a Deputy, who hath the cuſtody 
G ch he is the Gardian, and the Duke of Norffolk his ſaperiour within 
>, 
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Cap.12. 


CAP. XIL 


Ya multi per malitiam volentes alios oravare, rocu- 
Con falla appella fieri de homicidiis, & aliis feloniis, 


a 
falſo 45 


llarores nihil habentes, unde domino Regi pro 
lo, nec appellatis de damnis reſpondere polſsinc : 


Staturum eft, quod cum aliquis fic appellatus de felonia 
ſibi impoſita ſe acquieraverit in curia Regis mododebito, 
vel ad (etam appellatoris, vel Domini Regis: Juſticiatii 
coram quibus anditum erit hujuſmodi appellum & termi- 
natum, puniant appellatorem per prifonam unius anni, & 
nihilominus reftituant hujuſmodi 
pellatis, ſecundum diſcretionem Ju 
priſonam vel arreſtationem quam occafione hujuſmodi ap- 
pellorum ſuſtinuerint appellari,8 ad infamiam ſuam, quam 


q 


pellatores damna ap- 
", habito reſpe&tuad 


er impriſonamentum, vel alio modo incurrerunt , & ni- 
ilominus verſus dominum Regem graviter redimantur. 


Er fi forte hujuſmodi appellatores non habeant, unde 
przdi&ta damna reſtituere poſsint, inquiratur per quorum 
abbertum formatum fuerit hujuſmodi appellum per maliti- 
am, fi appellatus hoc petat. Ex ſi inyeniatur per illam in- 
quiſitionem, quod aliquis fit abbertator per 
breve de Judicio ad ſeftam appellati diſtringatur ad veni- 
endum coram Juſtic'. Er $1 legitimo modo convidtus fue- 
rit de hujuſmodi abberto per malitiam, puniatur per pri- 
ſonam, & teneatur ad reſtitutionem damnorum , ficut 
ſuperiug.diftum eſtde appellatare, Yide anno 1 R. 2. cap.13. 
Nec jaceat de cztero appellatori in appello de morte ho. 
minis efſonium, in quacunque curia ubj appellum fyeric 
terminandurm: 


malitiam, per 


By the ozps hereof it appeareth, that befqze this Sfatute the Defendant 
bezag duly gequited, ſhayly recover his damages 
8 Writ of conſpiracy, wherein he ſhould rec: 
regard of the infamy, inzp2tſonment.and vexation done tp 
the parties convicted ſhoulp be fined tothe King and imp2 
read, begay-4n_ this lozt | f Wh 
pzCrd the neath of 8. man ſaver pzetert of Law by by 

£2 parſerring untrue tnpicments againdt th, t £ 
-_ —_ acquited; both the appellant and his abbettozs were to ſuffer 
death; 


er vamages fo fatlofacion in 
er damages foz ſatisfaction 

phy was wi hor 
ed,which,J have 
pſottey, oz com- 


Cc. 4. dt homicide; 


2e the raiay of H. 1, Whey Which 114 f, Regiſt.r34 
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4Eut King H. 1, by authozity of Parliament did mitigate the ſeterity cf this 
auncicnt L:w (left men ſhould be deterred and «fred to accuſe) and did 02d..in 
24 F.3.14.:7A, that if the delingquents were conviced at the ſuit cf the party, they ſhould make 
59- Tri$E.3- Catisfacion, and be fined and impaiſoned : ut if they were cenviced by judges 
Kos 4” £4, ment at the ſurt of the King.(whom they pzetended to intiile to the fozfeiture) 
conſpir. 11, then they ſhould loſe the freedom of the Law ; they ſheuld be ſo infamous as 
ncter to te any witneſſe,o2 to be of any Jury ; That they ſhculdneter come in 
0} near the Kings Court, but mcke their Affournies; that they, thetr wives, 
and their childzen ſhould be ct out of their houſes, and their henſes p2eftra- 
tcd, their trees eradicated and ſubverted, thcir meadows ploughed vp any 
waſted,every thing to be deſtroyed which nouriſhedoz comfozted them,tn re'pect 
_ of the tjllny, and ſh:me dene to the delinquent, all agcanfſt nature and o2der, 
fo2 that the delinquent” ſought: the blaed of the innocent under p2etert and 
colour of Law, and this .in latter bukes is czlled a villanous judgement, 
all which in-caſe of conſpiracy remain a conſtant Law fo this day. But this 
Act doth give the party a ſpedicr remedy foz his ſatisfaction then he had be- 
foze, as he reafter ſhall appear, 


Paſch.3oE.z.Co- _. C Per malitiam,” Theſe Wozds doe open diters windowes foz 
ram Rege. the better underſtanding and inlightning of the generall wozdz of this 
Norththapr. Joh. Gtatute, W 
-* ,.-- ha ME 1. Jf the appcilce be firft inviced ofthe ſclony whereof he is appe: led, the 
ram Rege Leic APFeal th:ll not be underffad to becommenced per maliciam, becuaſe ths Plains 
Wall. Burnell ttff hath a foundatian_.to-buzldupon, viz. an indictment by the oath of twelte 
22 Alz9.40 All og moze men, [6 as it th.ll be pzeſumed that the Plaintiff was moted to his 
P. > 909 yo appeale by the indiament, & non per malitiam : fo2 in thee daypes (as yet it 
339.8 2.4 Faſt eight, tobe ) indictments taken in the abſence of the party were fozmed upon 
part ofthe Inſti- Fplatn and birec p2cf, and not upon p2obabilities oz inferences : but if the in- 
tuces,ſe&.208. dictment be inſufficient, then it is in judgement of Law as no indictment, any 
,9H.4-2.9H.5 2. then the appeal map no: withſtanding be commenced per maliciam, & fic in fimi- 
——_—_ lIi>us, 02 if it be a'god indictment , and found after the appeal commenced, yet 
may the appeal be commenced per malitiam, | 
: 2 If one be appealed, of mutder, andit is found by verdic that he killed 
22 Aſl. p.p779. Hini ſc defendendo, this ſhall not be ſaid to be per maliciam, becauſe he hada juff 
cauſe, foz Quod' quiſque ob turelam corporis ſui fecerit, jute id fecifle yiderur ; 
& fic de fanaliblis, 
: 3--The heir 02 other near of kin may abbet the wife Plaintiff in the 
Term,Mic-21E.1 qupel, Ec fic adjudicatiir quod pater, mater, frater, &c, non ſunt in caſu hu- 


Coram Rege. Smlas . Px ors” 4 
—y a atuti,: ratione prophaquitatis ſanguinis, & ad cos perrinet przditam mortem 
=» Mi utcuſct : Hoylands-caſe : and cannot be ſaid to be per maliciam, 
6 E.3.33- 4+ 'Malitia referreth onely to the pzocurers and abbettozs, as it appeareth by 
the expzeflt wozds of this Ac. | 
Mich. 34.E-1. q Falſa appella.) Son after the making of this Stafate, the wiſe 


Coram Rege, And her ſecond hu=b.nd bzought an appeal foz the death of her fozmer husband, 
Linc' Rot.19, the Reco2d ſaith, Non porcft eſſe appellatrix | morte priorls mariti, &c. ipſa 
Potius ſtultiria pro, repelend*. parna Ratuti pro fallis.appellis advocat appellum tuum eſſe juſtum 
uam falfitas . P ays ppc = appe _ ente Jutrum, 
4 *  necfalſum, licer fit cafſarum, & licet 111ud proſequi non poteſt, quia hater vi- 
rum ;. quz quidem cauſa porius eft quzdar ſtulticia, quam falfiras, ideo ex gratia 
curiz, conceſl, et in przſent” aliorum Juſtic* de bancoz. poſtquam priſonam 1 5. 

dicium, habuerit, q od fiiem fac* cum Rege, | 


all De homicidio & aliis feloniis.} This is not onely in- 
tended of ſuch offences as were felonies at the making cf this Ac; but of all 
os ———— alſo as have ben mave felonies by any Act of Parliament ſince 
Sc 


Cap. 12. Weſtm. ſecond. 385 


Se acquietaverit in Curia Regis modo debito.] 
This Statute doth ertend both to acquitals in.Deed,and to acquitals in Law. 

Acquitals in deed, as either by verdid, oz ' by battell, and in that caſe regia. 14.44 6:4; 
when the Plainfiff yelds himſelf creant,oz vanquiſhed.in the field, the judge- 53-4: E.3. Core, 
ment ſhall be. that the appellee ſhall goe quit, and that he ſhall recover his da- 93.2x8.6Cor.iz 
mages againft the appelloz, but if the Plaintiff had ben ſlain, then no-judge- | 
ment can be given againlt a dead perſon. | | 

Acquitals in Law,as if two be appealed of felony, the one as pzincipall, and 
the other as acceſſary, and both of them plead not guilty, ec. 'and the Jury doth 
acquite the pzincipall, in this caſe by Law the acceſary is acquited, and 
ſhall recover damages by this Act againft the appellant, xc. oz may have his 3; 14.6.2.8H.5,6! 
Writ of Conſpiracy at the Common Law, I | 

But if the pzincipall be acquited by verdict p2oceſſe depending againft the 4* AT 24. 
acceſſary, the acceſary ſhall not recover damages within this Statute, becauſe 
no Jury can be retourned to aſſeſſe them. 

If one be appealed as acceſſary to two p2zincipals, one of the pzincipals is z Mar. x 26. Diet 
acquited, the acceſſary ſhall recover no damages untill the other pzincipall be 
acquited. 

If the Plaintiff in an appeal be non-ſauit, and the Defendant ts arraigned 
at the ſuit of the King, and acquitedzhe ſhall recover his damagss by this Ac, 4: A:4.46E.3, 
foz the wozds be, Vel ad ſeam appellants vel Domini Regis, but this ſuit of Coro-112.14H.7, 
the King muſt be intended upon the appeal after non-ſuif, fo2 an acquitall upon & 9 Wy 
an indictment ts not within this Dtatute. $35. N R 220 

Foz debico modo acquietatus, ſ& g H.5.2. that the Defendant being acquited ** 
by verdict, yet if his life was never in jeopardy either in the oziginall, oz pzo- 9H.5.2.208.4.5. 
ces, though 1t be in default of the Plaintiff himſelf, yet 1s he not debico modo 9 H-4.2. 
acquietatus Within this Statute, | 

The wife of Copplctton bzought an appeal of murder againſt Stowell, and five Polk 10 BY 
of his ſervants as pzincipals by being p2eſent, aiding and abbetting Stowell to Cram Reve. 
commit the marder,and Stowell appeared, againft whom the Plaintiff declared Ddicc Manuſcrip 
with a fimul cum of his five ſervants, and Scowell pleaded not guilty, and pzo- 
ceſſe wag continued againſt the other five, and by verdict it was found that 
Stowell killed Coppleſtone in his own defence, whereupon he was acquited, 
and had his pardon of grace ; and it was reſolved by all the Judges of England, , 
that this acquital of him was in Law an acquitall of all the other five that 
were charged as p2incipals by being p2eſent , aiding, and abbetting, any 
Stowell could not upon this Statute recover damages foz the cauſe befoze 
rememb2ed. 

If the Defendant plead that there is a nearer heire, and iſſue thereupon 
taken, and found fo2 the Defendant, he is diſcharged of the Acton, but is not 27 A z5. 
a6quited of the felony within the purview of this Statute ; ſoit is if the 
Defendant be diſcharged by Clergy he is not acquited within the purview of 7 © ©3486: 
this Dtat ute. | 

If the Defendant wage battell, and the Plaintiff demurre upon it, and it is 
adjudged againſt the Plaintiff, the Defendant is diſcharged of the appeal, 

4 hee is not acquited, until he be acquited of the fac at the ſuit of the 
ing. 


T Damna appellatis ſecundum diſcrer' Juſticiar* habito 
22E.3. Coro.276. 


reſpeCtu ad prilonam.)] Though this bzanch be generall, yet every Artic. Cleri c.16. 
appellee ſhall not upon hyp acquitall recover damages, foz if a Bonke be y_. f 
appealed, oz a feme covert be appealedalone without her husband and ac- ;.ib,c1.#1.74. 
quited, they cannot recover any damages by this Ac in reſpec of their diſ- Mags. Coll.caſe; 
ability, fo2 the generall wozds of this A doth not enable any ts recover 

damages that thereunto was diſabled by Law, WBut if an appeale be 

b:onght againſt the hugband and wife , and they be acquited, damages 12 R.z.judg.108, 


@D dd hall 


386 Weſtm. ſecond. Cap.12. 
ſhall begiven to the husband alone ſoz his damage,and fothe husbandand wiſe 
foz the damage of the wite. 

And where ſeverall perſons be acquited, the damages muſt be ſeverall, fo; 
the wozds of the Statute be Habito reſpeRu ad perſonam, 
But then may be demaunded, what remedy hath the Ponke oz feme covert 
Tr.zo E.r.Ror.z being. ſolely appealed : The anſwer is, that they have noremedy by this Sta- 
London8H.6.5,6 tuto, but the Abbot andPonke, and the husband and wife may have a Writ of 
24 E.3:73- Conſpiracy at the Common Law, 3 : 
Whenſoever any is acquited by verdict, and yet his life was never in jeopar- 
9 H.5.2. ubilupra \,,: either by reaſon of the erronious p2oces, o2 oziginall, oz otherwiſe, though 
this be within the letter of the Law, yet if is out of the meaning, and therefoze 
the Defendant in that caſe ſhall recover no damages. 


T7 Ad infamiam ſuam.] Foz a mans fame is above all things to 
be repaired, 


Cats, Ommia ſi perdas, famam ſervare memento : 


Qua ſemel amiſſa, poſtea nullus er1s, 


T Et 1 forte hujuſmodi appellatores non habeant, &c. 


 _ 1nquiratur per quorum abbettum.)] ze the Defendant in an appeal 
ET be fried befoze Juſtices of NiG prius, albeit they have but delegatam poteſtatem 
19. 10E.4.14, Yet ſhall they inquire of the inſufficiency ofthe Plaintiff, and of the abbettozs, 
Dier.3 Mar. x26, and the wozds of this Act are, Quod Juſtic' coram quibus auditum fuerit 'appel- 
Tr. 30 Ecx. Co- Jum & terminatum ; but that great over-ruler experientia hath ruled,and over-ru- 

pur Rot. 2. led it by pzecedents, that they cannot give judgement fo2 the damages, 
cg This inſufficiency of the Plaintiff in the appeal muſt be found by the Jury, 
— _— come in by the averment of the party, and ſo it tis in other 

tke caſes. 
$8.4.3.8 H.5.6 ut here if may be demanded, What if the Plaintiff in the appeal be ſuf 
ſe Boa.Cor.2 x6, fictent foz part of the damages,and not foz all, may not the Defendant by this 
26 H.8.3,4. Act recover part againff the Plaintiff, and part againft the abbettgzs. And 
Tr.30E.1.ubiſup it is reſolved that he muſt recover either all againff the Plaintiff,oz all againſt 
the abbettozs,and not by parcells, ſo as if the Plaintiff be not ſufficient foz tho 
whole, the Defendant thall recover the whole againft the abbettozs, foz prz- 
difta damna & omnia damaa, are all one. 

It is a certain concluſion upon theſe wozds of the Statute , that where 
damages ſhall not be recovered againſt the Plaiptiff, there none ſhall be reco- 
vered againſt the abbettozs ; Alſo where the Plaintiff is ſufficient and ſq 
found by the Jury, the abbettozs ſhall not be inquired of, 


7 Abbettator per malitiam.) gbettozs were found ( upon the 
3 Mar. Dier 120. quitall of the Defendant ) by name, Er quod procurayerunt, inſtigayerunt & 
—_— £.1,U9t abbettayerunt prxdiftum querentem ad capiendum & proſequendum appellum 
_ przdiftum in forma prxdicta, and ſaid not per malitiam, and yet allowed of, 3But 
nota the ſurer way is to-purſue the wozds, falſo & per malitiam, accozding to 

this Ac. 


C Per breve de judicio ad ſei appellati diſtringatur,&c.) 
Reg.34.2 E.4. 3. This Writ is-given in lieu of the Writ of Conſpiracy at the Common Law, 
_=__ papa the abbettozs coming in upon this pzoces may tygivers the abbetment, becauſe 
Reve Ror. #2, they were eftrangers fothe verdic, and if the Defendant that ſueth the diſtreſſe 
40 E.3z.dam.77. be non-ſuit, yet may he have a new Writ, and it is not peremptozy to him. 
Tr.zo E.x, ubi And albeit the Jury find netther the time, noz the place where the abbetment 
ſupra, was, yet if they find the abbettozs, if is ſufficient, foz when the Plaintiff ap- 


3» E.4. C070-45- reareth the Defendant may ſhew time and place in god time, Not 
2ote 


Cap. 13- Weftmt: ſecond. 385 
Nate in 46 E.3z. the Court granted firſf a Venire facias, and then 4a 44 p;;, Corod: 
Diltrellſs but it ſemeth that the Pzocelſe given by the Statate is a Dl- 103, "8 
ſtreſſe infinite. es | Oo” — 
15ut if the Jury give to ſmall damages, it being but an Enqueft of office, rr —_—_ 
the Plaintiff may have an oztginall Writ of Abetment, and Count to greater E.N.B.1295.1. 
damages. Vide 8 H.6. cap. 10. by jy. | Kelwey 31. _ | 
Note Reader, that judiciall Pzecedents, and the right Entries of Pleas Tr. zo E. x. Co- 
upon this (92 any other) Statute are gvd Jnterpzeters of the ſame, and of 2m Rege. Rox. z. 


Hil.z5 E.t. ibid. 
queſtions that have ben, oz may be moved thereupon, Dong 5.Tr. 19 E. 


© Ne jaceat de cztero appellatori in appello de niorte > 5654 Mick | 
hominis eflonium.)] The Defendant that is appealed of the death of nonh 
man ought to have convenient expedition, and not to be detained in pziſon, 02 , ., ;6;4. Roc 
to live under, the infamy of a murtherer longer then there is cauſe : and this ;8 Mich.iy H. 7- 


Statute was chiefly ntade foz the benefit of the Defendant. . ibiRora7. Liurs 

Vide the Statute of x E.z, cap.7, Parliament” primo & Statut* de 1 R, 2. - _— Raſt, 

cap, I 3- Sramf, FL. Cot, 
A 297. 


Uia etiam Vicecomites multotiens fingentes aliquos 

coram eis in Turnis ſuis indi&tatos de furtis; & aliis 
maletaCtis, capiunt homines n6n culpabiles, nec legitimo 
modo indi&tatos; & eos impriſonant, ut ac cis pecuniani 
extorqueant, cum legitimo modo per duodecim Juratores 
non fuerint indiati : Statutum eſt, quod Vic' in Turnis 
ſuis, & alibi, — habeant de malefaRoribus per 
przceptum Regis, vel ex officio ſuo, per legales homines 
ad minus duodecim faciant inquiſitiones ſuas de hujuſmodi 
malefa&toribus, qui hujuſmodi inquiſicionibus ſigilla ſua 
apponant, & illos quos per hujuſmodi inquiſitiones inverie- 
rint culpabiles , capianit & impriſonent, ſecundum quod 
alias fieri conſuevir. Er 1 aliquos aliter impriſonaverine; 
quam per hujuſmodi inquiſitiones indi&tatos, habeant hu- 
julmodi-impriſonati a&tionem ſuam per breve de impriſo- 
namento verſus Vicecom', ficut haberent verſus quamcun- 
que aliam perſonam, qui cos impriſonaret ſine Warranto. 


Er ficut diftum eſt de Vicecom' obſervetur de quoliber ba- 
livo libertatis. 


7 Quia etiam Vicomites multotiens fingentes aliquos Fleali.s.ca.45. 


of © . . " an . © * © © 
coraeis in Turnis ſuis indi&tatos de furtis & aliis malefaGtis.] 
Two things are pzovided, oz rather detlared by this Ac 
I. P-r legales homines ad minus 1 2, faciant inquifitiones, | f. 
Lhat Indicments in Tourncs ought to be found by x 2, af the leaſt, 


zDDdd3 4 Legales 
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F.N,B. 165. 


Vide cap. ineris 


28 E.3.C8Þ. 9. 


E.N.B. 9. 


cap.144-I .,250.4. 


2. 


iE.3. Parliam,2. 


Cap. 17. 


1R,3.ca, 4. 


1E.4.C.2.4 E. 4. 
31.8 E.4.5.lib.9. 
fol. 96. Strata 

Marcella, 


Weſtm. ſecond. Cap. 13. 

all Legales homines 1 2oze ſhall be ſaid hereof when we come to the 
eight and thirtieth Chapter of this Parliament, and the ninth Chapterof Ar. 
ticuli ſuper Chartas, 


C Ur abeis pecuniam extorqueant.) This is the greateſt in 
juſtice, when the innocent under colour of Juſfice, whereby he ought to be 
p:oteced, is. oppzeed, and wzought to give money toredem his veration : 
The things ( it is ſaid) overthzew the flouriſhing eſtate of the Romane Ems 
pire, Latens odium, Juyenule confiltum, & Priyatum lucrum, 

By this Act you may ſe that Julkice was pzetended, and ſozdid Lucre in- 
tended, which this Act in relief of the innocent p2ovideth to pzevent. 


T Perprxceptum Regis.) That is, by the Kings Writ oz Com 
milſion-; but thereupon grew ſo many evils and miſchiefs foz the ſingular p20- 
fit of the Dheriffs, that by a latter Statute it 1s p2ovided that no ſuch Writs 
o2 Commiſſions ſhould be granted to them ; ſo as at this day the Sheriffs cans 
not p2oced in thoſe caſes per przccptum Regis, ®& hereafter how this power 
Ex officio 1s reftrained. 


T Qui hujuſmodi inquiſttionibus figilla ſua apponant.] 
The 2. part is, that the Jurozs doe put their @eals to the inquiſitions oz 
Jndictments, | 

by alatter Statute, theſe Jnditments are fo be by a Roll indented, where- 
of one part is fo remaln with the Jndicozs, and the other part with him that 

This Act of x E. 3. doth extend to P2eſentments 92 Jadicments, not only 
tx Turns, but in Lets alſo, and the like. — 

S& the Statute of x R. 3. of what quality, hability, and tivelyhad, the 
Indicozs in Tourns and X &fs cught to be, _ 

nt ſuch cozrypt and partiall pzocedings upon Pzeſentments and Indic 
ments befo:e the @heriff Ex officio, Were, notwithftanding all theſe p:oviſtons 
in Lourns and Lets, continued, until by the Statute of x E.4q. the power of 
thent, ſave only to fake P2eſentments and Indicments, and to deliver the 
ſatks 'ks the Jufice of Peace af the nert Seſſions of the Peace, xc, is taken 
aljap z ind by that Ad authozity 1s given to Julkices of Peace, ts award P2o- 
ceſſe upon all ſuch. Pzeſentments and Indicments delivered to them, 4c. 
whith ts to be intendedof ſuchas be lawfyll, 
- C Per breve de impriſonament .] Khis Act doth not onely p2e- 
ſcribe-a fozm foz the Sheriff to purſue, but giveth the party remedy againſt the 
Sheriff, if: he-prrrſaeth not the fozm of the Act ; foz, Non obſeryara forma in- 
fertut adnu{latia actus. | 


'©C Ft ſicut diftumeſtde Yicecom', obſerveturde quoliber 
balivo libertatis.] every ailif of Franchiſe, that is, of Luets, and 


views of 'Frankjliedie: which are exempted out of the Sheriff d 
are the #ranchiloshere intended: of the Sheriffs Tourn, an 


Cap. 14. Weſtm. ſecond. 


CAP. XIF/. 
$y de vaſto facto in hereditate alicujus per cuſto- 


des, tenentes in dotem, per legem Angliz, vel alicer 
ad terminum vitz, vel annorum, conſueyerit fieri brevede 
prohibitione vaſti, per quod breye multi fuerunt in errore, 
credentes quod illi qui vaſtum fecerint, non habuerint ne- 
ceſſe reſpond', niſi tamende yaſto facto poſt prohibitionem 
eis directam, Dominus Rex ( ut hujuſmodi error deczte- 
ro tollatur ) ſtatuit, quod de vaſto quocunque ad nocumen- 
tum alicujus facto, non fat de cxtero breve deprohibiti- 
one, ſed breye de ſummonirione, ita quod ille, de quo 
queritur, reſpondeat de vaſto facto quocunque tempore. 
Et fi poſt ſummonitionem non venerit, attachietur, & poſt 
Shannen diſtringatur , & polt diftrictionem, f1 non 
venerit, mandetur Vicecom, =” in propria perſona, al: 
ſurptis ſecum xii, &c. accedar ad locum vaſtatum, & in- 
quirarde vaſto fa&to, & retornet inquiſitionem. Poſtquam 
retornata fuerit inquiſntio, procedatur ad judicium, ſecnn- 
dum quod continetur in ſtatuto prius edito apud Gloceſt' 
cap. 5, de vaſto, 20 E.1, O11 
q Cum de vaſto facto in hzregitace alicujus per cuſto- 
des, &c, conſueverit fieri hreve de. prohibitione vaſti, 8c. 1 


This errour herein recited is hereby clearly confuted, and heregf you may read Glo, ca. 


moze in the ſtatute of Gloc, 


_ © Non fiatdecztero brevede prohibitione.} wy this the « 
pohibition of Waſte, whereupon an Attachment did lye, xc. is taken away, * 
and in lieu thereof an Acion called here a Writ of @ummons, becaulſs the 
Writ beginneth, $1 A. fecerit te ſecurum, &c, tanc ſummoneas per borios ſommo-= 
nicores, &c, is gtven- 


© Ita quod reſpondeat de vaſto fafto quociingue tem- 
pore, Et F poſt jus 8. ra non venerit, attachie- 
tur, & poſt attachiamentum diftringatur, & poſt” diſtri- 
ionem, fi non venerit, mandetur Vicecomiti , &c.] 


Regiſt.172.F, N, 


If the Defendant be returned Nihil, &c, ſo as perddventute he was never ;, 115. : 
ſummoned, no2 any other Writ ſerved, whereby he might habe notice, vet a 5. 44. 1x 4.6. 3- 


Writ of inquiry of Waſte ſhall be awarded by this bzanch, , foz here it is not 
ſpecified that iMues ſhould be returned, xc. but generally and by the Writ, the 


Waſte ſhill be inquired of by the oath of twelve men, where the Defendant z 8.5. 29. 


02 any fez him may attend if he will, and the Jurozs may find againft the 
Plaintife, 
Note 
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Note the wozds here be, Ec poſt diſtritionem, & non veneric, manderur Vice- 
7 4.4.15.12H.4 comiti, &c. ©0 as if the Defendant appear upon the Diſtreſſe, and plead, any 


324+ after make defc.ult, the Plaintiff ſhall not by this bzanch have a Writ to in- 
quire of the Wcfte, becau'e it is out of the wozds and purview of this Ac, 


| Quodinpropria perſona ſua aſlumpris ſeci duodecim 


accedat ad locum vaſtarum.] Vere zre th2e& things to be sbſcrved + 

"9 t-* That the Sheriff ought to goe in p2oper perſon, fo2 that though in rei 
5 _— 5 7 yxcricace he is no judge, yet this Writ is in nature of a Commiſſion unto him, 
< 7 '** nd he 1s in loco Judicis, and therefoze he cught to go in propria perſona, If the 
11 H.6.6, Sheriff upon this Writ return Quod mandayi baliyo libertatis, &c, qui mihi 
11 8.4.82. lib.4. gullam dedic reſponfionem, the return 1s inſufficient, becauſe by the Writ ( as 
oy : | *27 10m the Bok ſaith) he is a Judge, and hath pewer to enter infothe Franchiſe, 
=— _ 3%  2.*W here ſome have holden,that the Sheriff may inquire upon this Writ 
bE.N.B.10.7.c. by the oath of 6, o2 8, perſons,it appeareth, that there enght not to be under x 2, 
Regiſt.judic. ubi fo2 the Wozds of this bzanch are, Aflumpris ſecum 12, yet this is but an Inquef 
ſup.41 -- Aa of office, foz it is taken ſans miſe des parties,that is, without any iſſue iopned, 
— > 0 3+ © The Sheriff muſt go ad locumyaſtatum, together with the Jurozs, and 
56.34 H.6.12. View the ſame ; foz, Iſta cadunt pottus ſub viſu, quam ſub auditu, 
c « 2. Retorn ; . : 
Lon T Erinquirat devaſto facto.) « ze the Waſte be aligned in di, 
34 7 _—_ ters Towns, the Sheriffand the Jurozs mult view (as hath been ſaid) all the 
14H a ſup. places waſted in every of the Townes, but he may inquire thereof in any one 

: of the Towns ; and this copulative doth ſo knit the wozds together, as he cans 

not inquire of it in a fs2zein Town. 
Se moze of this matter in the expoſition upon the Statute of Gloc, cap. 5. 


th 


Cr ——_— = — 


C.4 P, XV 


N omni caſu quo minores infra #tatem implacitare of 

ſunt : Conreoin eſt, quod f1 hujuſmodi minores clon- 
gati ſint, quo minus ' perſonaliter ſequi poſsint , propin- 
quiores amici admittantur ad ſequendum pro eis, Weſt- 
minl{X 1. cap. 47. | 


— 


The Ac of W, x. touching this matter was particular, but this Act is 
generall. 
Regii.18.28,A0, _ UP this Statute, whether the Infant bo eſfoigned oz no, he ſhall ſne by 
22, 2 E.z.16. Prochein amy, foz the efſoignment is put in this Aa, toſhew what miſchiel 
40 E.3.6,13 E-3. may,fall out in this caſe , and therefoze when a Sergeant offered, that oath 
Artorney 76. © ſhould be made of the eſoignment of the heir, the Judge ſaid, he would take it 
Ns _ upon his honefty ; but if the ſurmiſe that the Plaintiff is within age be untrue, 
27 B.8.fol.1z, And that the Plaintiffe.4s of full age , his admittance by Prochein amy 
errour. _ i 
y Dee befoze in the expoſition upon the 40. Chapter of W, x. where this 
matter is' handled af large; and obſerve well our Books, where many times a 
Gardian is taken foz a Prochcia amy, anda Prochein amy fo2 a Gardian, 
33H.6.28.F,N.B This A extends not to an Jdeotf, 


24. $ 


W.t, cap. 47. 


CAP. 
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CAP. X/T. 


N %fa quo alicui minori deſcendat hxreditas ex parte 
patris, qui tenuit de uno domino, & ex parte matris 
quz tenuit de alio domino, dubitatio _— extitit de 
maritagio hujulmodi minoris, ad quemde duobas dominis 
tineat. Concordatum eſt, quod ille dominus de cxtero 
abeat maritagium, de quo anteceſlor ſuus prius fuit feoffa- 
tus, non habito reſpe&t' ad ſexum, nec ad quantitatem te- 
nementi, ſed ſolummodo ad antiquius feoffamentum per 
ſeryvitium mulitare. 


Albeit this Act putteth a caſe onely where one inheritance deſcends on the 4 5-3-*#c*it 45, 
part of the Father, and when another deſcends on the part of the Bother, yet 
this Statute extends to all caſes of p2tozity. 

By theſe wo2dg in the Act, non habito reſpe&tu ad ſexum nec ad quantitatem,] 
the doubts at the Common Law are here mentioned ; the firſt that ſome did 
hold opinion that the part of the Father being digniori de ſanguine, the wozthier 
blod ſhould be pzeferred ; others did hold opinion that if the Lozd of the landof 14 E.z.gard 37. 
the part of the Pother, firſt happed oz ſeiſed the Ward, he ſhould have it, and * 3. zard 239. 
that melibr elt conditio poſſidentis, 

Laftly, ſome did hold that the tenure by the greater quantity and value 
ſhould be pzeferred : all which doubts are cleared by the purview of this Ad, 


T De unodomino, &c.de alio domino, &c.] this a 
extendeth not to the King, becauſe befoze the making of this Ac he was to 11E.3.c.2,21E.3. 
have the Wardſhip of the body thongh the land were holden of him by poſterig- 4*- 12 E-3- gord 
rity; and ſo it is, if the King grant that Seigniozy foz life , the graunt& —_— B.3.4- 
ſhall have the ſame benefit, in reſpec that the reverſion remain in the King : © +4 =” hs 
but if the King graunteth the fee-ſimple to another, there the Lo2d by pzi- 18 E.3.29.12H.4 
ozity ſhall have the Wardſhip, and the tenure by p2iozity is revived ; foz the 25-14 H.49. 
King had the Wardſhip in reſpec of his perſon and pzerogative. 9 H.4.4. fimile, 


T Alicui minori deſcendat hzreditas.} This A is to be 
underftod of a deſcent from one anceſtoz to one heire, and not from divers 
anceſto2s to one heire, noz from one anceſtoz to divers heires, noz from one 
accefſtoz to one heire at ſeverall times. 
As if a man ſeiſed in fee of the Pannoz of D, of the part of the Father hol- 
den of A, by Knights ſervice, and of the Pannoz of S. of the part of the mo- 
ther holden of B. by Knights ſervice, and dieth, his heir within age, this caſe 
as by the letter thereof it appeareth ) is within the ſcope and purview of this 
atute ; foz if the Father holdeth land by Knights ſervice, and the Þo- . 
ther hold land alſo by Knights ſervice, which of them die firſt, the Lo2d 24 E.4.16,45; 
of whom the land is holden, albeit there be but one heire to both, ſhall 25 5. 4- 24- 
have the Wardſhip of the body, which being once veſted, ſhall not 37-25 
yo be deveſted in reſpec of any pziozity, no though 1t were in the Kings 
The Tenant maketh a ſeoffement in fe upon condition of the land holden Ver.N.B.g9.b, 
by p2iozity, and dieth ſeiſed of the land holden by poſteriozity his heir with- 
in age, the Lozd by poſteriozity ſeiſeth the body, the - condition is bzoken, 
| the 


44 E.3.15. 


14 E. 3 gard.37- 


3 E.z. gaid. 19, 


Temps E.1. gard, 
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the heire entreth into the land holden by p2iozit y, the Lo2d by poſteriozity ſhall 
retain the Wardſhip, foz ſeeing that both deſcended not at one time, it is out of 
this Statute, 


yl Habet maritagium.] The Lozd by p2lozity ſhall have the 
Wardſhip of the. body, fo2 the Lo2d by poſteriozity ſhall have the Wardſhip of 
the land holden of him, as well as the L 0zd by p2iozity of the land holden of him, 
but the UWardſhip of the body being intire, and which both cannot have, of right 
betongeth to the Loz2d by patozity by this Ac, and therefoze if the Lo2b by 
p2iozity waive the UWardſhip of the body, and refuſe to take the ſame, 
yet the Lozd by polferiozity cannot take advantage of it, 'foz by this Ac 
the Wardſhip of the body belongeth to the Lozd by pziozity and fo no 
other. | 

De quo anteceſlor.ſuus fuerit feoffatus, babito re- 


ſpetu ſolummodo ad antiquius feoffamentum.) yere it ap, 
peareth that the feoffment of the Zenancy doth onely make the p2iozity, and 
not the change of the Setgniozy. 

But where this Statute ſpeaketh of a feoffment, it is to be underſt@d of 
any other aſſurance o2 conveyance of the Tenancy. 

Per antiquius feoffamentum, are not fo be underſf@d of the feoffment of 
the Loz2d upon the creation of the Seigniozy, but of the feoffment made by 
-the Zenant of the Land, 

Toilluſtrate the meaning of this Law by eramples ; 

Dire hotdeth Black acre of A, by Knights ſervice, and White acre of B. by 
Knights ſervice, Anno 10 Reg. Eliz, infeoffeth C. of Black acre, and 20 Reg, 
Eliz, infeoffeth C. of White acre, who dieth his heire within age, B. ſhal 
have the Wardſhip of the body, foz C, had Black acre per anciquius fcofta- 
menteum, 

©0 it is if the heir of C. die ſeiſed, and both acres had deſcended to his 
heire, he had holden Black acre by pziozity, that is per antiquius feoffamentum 
made to his anceſtoz, andſo from heire to heire ſo long as both acres continue 
in that line by deſcent, 

Dn the Lo2ds ſide the p2102ity ſhall not onely continue as long as the Seig- 
niozies continue in the lines of the Lo2ds, but alſo the change of the Seig- 

niozy maketh no alteration,and therefoze though the Lozd of whom Black acre 
is holden alien the @eigniozy, yet if he taketh it back to him again, Black acre 
thill be ſtill holden of him by p2to2ity, the aſſignee of the L od by p2iozity ſhall 
take advantage of it as well as the grannfoz2. 

But if the Tenant hadaltened Black acre to another, and acquired it back 


1 34.F,N.B.142.f Again, yet ſhall he hold it by poſteriozity, foz now he holdeth White acre, per 
x3E.z.Cor. Rege antiquius feoffamentum , ſo as the feoffement of the land ( as hath been ſaid) 


Rot.4e.E borum 


2 E.2, gard. 2. 
7 E.3-11+ 34,35 
13E .3.gard 39. 
18 E.3. 29.b. 
7 E.3-11.63,64. 


- doth make the p2io2ity, and that feoffment muſt be underſt@d of the immediate 
feoffement, but the p2tozity of the land doth attend on the ®cigniozy, info 

+ whoſe hands ſoever 1t cometh, 
If there be Lo2d, Meſne and Tenant, and the Meſne hold by p2iozity, the 
Lenant in a Writ of Mzſne doth fozejudge the Peſne; in this caſe the mel 


11E.3.gad 115, Nalty is ertind, and the Zenant ſhall be anſwerable to the Lozd, De ciſdem 


14 E. 3-gard 37- 


ſerviciis & conſuetudinibus quz prius facere debuit prxdiftus medius ; 1n this 


33 E.3- ibid.12- cafe the Zenant ſhall hold by pziozity : fo2 x, he ſhall hold per anciquis 


F,N.B.142. 


feoffamentum ; 2+ The Meſne tn ſuppolifion of Law was ſaid to hold the land, 


z33E.3-gard 38, 2, The Statute of W. 2.that gives the fozejudger, povideth that he ſhall hold 


by the ſame ſervices, and cuſfomes, and in ſuch ſozt, as it may be done fine 


- £.3-18-34.35, Px<judicio alterius, and this ſhould be to the pzejudice of the Lo2d by pziozity, if 


21 E-4.11.19. 


he ſhould loſe that benefit. 


4£-3-37-39 E.3-7 In a Raviſhment ef Ward the Defendant pleaded that the Father of the 
13 E. _ 39- Infant held the £pannoz of D.of him the Defendant by Knights ſervice,Er qued 


30 E.3- 


(Cnul 
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renuit manerium illud de ipſo per anciquius feoffamentum quam pater ſuus tenuir 
manerium de A. de modo querence 3 and this was agreed to be a god plea 
withoat ſhewing of whoſe feoffement he held by pziozity, but generally, which 
{s wozthy of obſervation. 

A. holds land ofB. by p2iozity, and other land of C. by poſteriozity and 8 8. ;. 57.186.3; 
infeoffeth D. of both : this caſe is out of this Dtatnte, becauſe he cCommeth 29. Ver.N.B.g7. 
to both the lands at one time, ſo as he holds not either of them per anci- F-N-B-142.f. 
quius feoffamentum , ſed per unum & idem feoffamentum : And therefoge if Bro. gard. #15, 
| he dieth, his heire within age, the 102d which firl ſeiſeth the body in this 


caſe ſhall have it; . 


CAP. XFIL 


N itinere Juftic' non admittatur de cztero efloninm de 

malo le&i de tenemento in codem tomitatu; nifz ille, 
qui ſe facitefſoniari, veraciter fic infirmus, quia {1 excipia- 
tur 4 petente, quod tenens non eſt infirmus, nec in iflo 
ſatu, quo minus venire potuit coram Juſticiariis, admitta- 
tur ejus calumnia, Ec fi hoc per inquiſitionem convinci po- 
terit, vertatur illud efſonium in detaltam. Nec jaceatde cx- 
tero illud eſſonium in brevi de Recto inter duos clamantes 


per cundem deſcenſum. 


We have befoze in general} ſpoken of the five Kindes of offoynes, bat 5* Meu: « 14. 
reſerved to (peak maze particularly of this kind of eſſoine de nalo leiin the 
erpoſtttort bf this Chapter, and in his pzoper place. | 


T De malo lei ] This eſſome differeth from all otherkinds of 2* £-3.£oine 27. 
effoines, fo2 this eſſoyne lieth onely ad certum diem, fox he ought toappeat 
ad primum.dierhy $&c. & ad cortium diem j}avera ceft efloine. ny 
 Andia this. caſe he ſhall have two effoiners,and the ons ſhall caT the efſoiue, 
andthe other ſhall ſwear,that he ſaw the party ſick, xc. 
The mifchief befoze this: Ft was, that the adverſe partie conlvnet take 
iTne, that he that offersd to by: effoined de malo te&i was in health; and not: ſie! 
and try it by a Jury; but it was inquired by foure Knights retourned foz tha 
rpoſe by the Sheriffe , Si fuer* languidus aut non, and if they found that 
was not languidus, then he ſhouly have fifteen vaysafter to appear, foas 
the party wag vetayed thereby ffft&@n days, and alt the time defoze, and this 
was mtſchievous : foz remedy whereof this Act p2oviveth that the party ſhill 
fake ifſae ; that he is nof languidus, Which: if it be ſofband, it hall turne fo a 
default ; and if it be found he is languidus, then he omght to have time fo 3 H-z.<ſoine 256 
appear a pear and a day, and befoze he commeth out, he ought fo have a Writ de 
ficentta ſurgendi, &c. as tf appeareth by the authozities cited in the erpolition 
of the fard't 2. Chapter of Marlebridge, 


T In lrinere Juſtic.] although Juſtices in Eyae arshere parti- 
cularly meattoned, yet this A being a beneftciall Law to ouſts delayes is 
taken by equity, and doth extend to the Comnrt of Common Pleas, 


Tee © De 
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T De malo le&i.) Sufficient hereof hath ben ſpoken, onely this 
may be added that this eſſoine lieth not foz an Attourney,foz no eſſoine ſhall be 
caſt foz an Attourney but the common eſfſoine onely. 


| C Detenementis in codem com*] This efſoine de malo le&i 
t5H.z.coin 296 doth only lie in a Writ of Right right, and not in aWrit of Right in his 
nature. 


+ ©þ Clamantesper cundemdeſcenſum.] This effoine de mato 
15H, 3.<0oin 191 lei is wholly ouſted in a Writ of Right betwen-two claiming by the ſame 
192,194. 20 E-3+ deſcent. 

mm * As between twoparceners either at the Common Law oz by Cuſfome, exc, 
4But ifone.coparcener claime theland by feoffement made by her anceſftoz in fe, 
BraR.l.2.fol.66. now if the other coparcener defozce her of this land in a Writ of Right bzought 
Britton fo.190- againſt her ſiſter, ſhe may be eſſoined de malo left, andſo betwen two bze- 
t; R_ 5l- thzen: ſo as this Statute is intended where they claim the land per cundem 
eYeBet0.%%  deſcenſum, and not where they derive their blob onely per cundem deſcenſum , 
£2 int the caſe put befoze where they claim by ſeverall titles, they may joyn the 
miſe by graund Aſſiſe, oz by battell, which they cannot doe when they claim 

by one deſcent. 


— 
_ 4 
Or ——_— 


| CAP; XFYIH.” 


( debitum fuerit recuperatum, yel in curia Regis 
Fletal.2.cap. 55. recognitum, vel damna adjudicata, fit de cxtero in ele- 
Sethe firſt pat = Ctjone illius qui ſequitur pro hujuſmodi debito, aut dam- 


of the Inſtitutes, 


ſet. 504. verb, Nis, ſequi breye quod Vicecom heri faciat de terris & ca- 

A rallis debitoris , quod Vicecom' liberet ei omnia ca- 
talla debitoris, ( exceptis bobus & afris carucz) & medieta- 
*tem, terrz ſux quouſque debitum fuerit levatum per ratio- 
nabile precium & extentum: Er 1 ejiciatur de illo renemen- 
to, habcat recuperare per breve Nevz diſlciſinz, & poſtea 
per breve deredifleina, ſi neceſle fuerir. 


Vide Mag. Char. At the CommonLaw where a Subject ſued execution upon a judgement foz 

ca. 8. Dier 23 El, debt 02 damages, he ſhould not have the body of the Defendant, oz his land in 

305. b. execution (unlelTe it were in ſpectall caſes, ) andthe reaſon of the Law was ; 
that he body in caſe of debt ſhould not be. detained in pziſon, Yut be at liberty, 
not only to follow his own affairs-and buſineſe, but alſo to ſerve the King and 

Country when ned ſhould require ; noz to take away the poſeſſions of his 
lands in that caſe, foz that would hinder the following of his husbandzy and 

Lib. 2. fol tillage, which is ſobeneffciall to the Common-wealth, whereof you may read 

+3- fol.11, 12, | : md 

%c. Sr wit At large in Dir William Herberts Caſe, 

Herberts Caſe. ut by the Common Law he ſhould have erecution in that caſe onely of his 
goods and chattells, and of his cozne, and other pzeſent pzofit that grew upon 
his land, to which purpoſe the Law gave him two ſeverall Writs to be 
ſued within the pear, one a Leyari facias, whereby ths Dheriff was com- 

manded 
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manded, Quod. de terris & catallis ipfus A. levarj fac', andthe other called a Fier: 
fac', which alſo was only de bonis & carallis, 
FNdw the: Common Law being underſtood. let us-peruſs the wozds. of 
the: At, 


q Cumdebitum fueritrecuperatum.)] That is, by Judgement 
in-an Action of debt, oz any Action wherein damages are recovered, 


7 Autrecognitum. ] That is, by recogniſance knowldegedinany 
Court-of'Recosdthat hath power toreceive theſame, 

If 'two-do knowledge a Recogniſance- of C.l. quiliber-corum in ſolido, that 29 E-3-38,39 
ts; joyntly anvſeverally, the Conuſce may ſus ſeverall Scire fac' again{® the Co- 5 E:3- 26-35- 
nuſo2s- upon this Recogniſance, 34E. pI : 

A ſpeciall Recogniſance may: by erpzefſe wozds binde the lands of the ©o- poor INE 
ufo; in one County onely. 16 E.3- 34535- 


q Sit i-eletione illius.] This Cledion ſhall the Executo2s- 02 F.N.8.267 <. 
Adminiſratozs-of the-Plaintiff, oz Reconuſs have, A rm rh Lib, ;, {ql.6s. 
and ſo likewiſe-ſhall the ſucceſoz of the Conuſ@ have alſo; but the Erecu- RN 
tozs ſhall not have-Execution of the Judgement oz Recogniſance in the time 5.5. 20 E.2, Ex 
of the Teſtatoz, within the yer, without ſuing a Scire facias ; but otherwiſe it cution Statham. 
is ofa Statute, = _ i . z | ——_—_ 

When tho Plaintiff gz Conaſe p2ayeth an Elcgir; the Entry is:Quod Elegic 297% 
fby CE 'fieri de omnibus catallis, *S nuns not = the Writ or Regift.299.15-H 
Elegic is, Ao cumidem H. juxtafRarutum inde- editum ( meaning this Statute ) 7,15 25 27:2 


eleveric (ibi. liberari pro-prxdi@? 20, libris omnia catalla; & medieratem cerrz Ip» | ns 9g 


fius R, and therefoze after theſuing out of the Elegic, the- Plaintiff that hath a 26. 50 6-3.4+ | 
Judgement in an Action of Debt, cannot have a Capias, &c, 30 E. 3. Exgcuzil 


Stazham, 22 
T FHiert facias.] Here under theſe wozds is abſo the Writ of ; 288.4 —_— 
acizs incluvev, Z | | he Writ 9 Leyari — 


T Vel quod Vicecomr liberet ci omnia catalla, exceptis 


bobus & atris caruce.] The Baioz and Aldermen of Londog take a Lib. z.fo.65.Ful- 
Recognifance of 250, pounds fo the Chamberlain of the City of London, and woods cat 
his ſucceſſozs accozding to the Cuſtome foz D2phanage money; in this caſe 
the Chamberlain foz the tims being may ſue out a Paecope in tho nature of an 
Elepic toa Sergeant at Pace, and miniſter of that Court to do execution upon 
mo = A a wp = ETD are, Quod yicecomes liberer; yet 
jLaw, if ts nded to every other i | .299. 
oficer to every other Court of Recozd. ach bake 4 
_* If the Chattels be ſuficient to pay the debt, and ſo may appear to the She- 249: * 14-14. 
riff, whereby he may latisfie the debt, then ho ought not to ortond the land *? £32542 Af 
foz the reſidue ; and all this appearcih by the Writ of Elegic framed upon '72 3. ER 
this Ad. "+ £ur.137.6 E.3. 
. 15,17. 7 E.3.7. 
T Er medietatemterrz ſuz.] » This is to be underfad of the **:3-*:17-178- 
balf of ſuch land as the Defendant hadat the time of the Judgement given, oz boy = 
of the Recogniſance knowledged, unleſſe it be conveyed away by fraud and covin 3H ; % 
to deceive his Creditozs,contrary to the Statutss in that caſe pzovided. c 16 E.z. Execut. 
A man doth knowledge a Recogniſance of 100. pounds to be paid at five 23% > E-2-ibid. 
dayes ; pzeſently after the firſt day he may ſue an Elegic upon this Aa foz 12 3n! 
20+ pounds, and have the moity' of the land delivered unto him, and when the : 67.6. Vide Mich. 
ſecond day is paſt,he may have another Elegic foz that 20. pounds, and have the- 33 E.z-fol. 50.b. 
moity of the remnant delivered tohim, kt ficdeczteris ; fo2 they be in effec in '* 1ibro meo per 


nature of ſeverall Judgements in Law, ron 


Cee 2 And 


3,6 W eſtm. ſecond. Cap. 18. 


1x Aſ6.38AN4. And upon theſe wozds, Medictatem terrz ſuz, the Sheriff hath ertended a 
lib.8.fol.17z. term fo2 yeers, and the like, 
Sir --- al It is to be obſerved, that the generall wozds of this Ac doth not take 
ALA, away the pziviledge Which the Law giveth to any perſon ; and therefoze no 
29 Af-37.29E-3. Elegit upon this Ac ſhall be ſued againft the heire of the Conuſoz during 
50. Sir William his minozity. 
Hetberrscale, Upon the equall conſtruction of theſe wo2ds, if the .Conuſoz be ſeiſed of 
gs. 415lack acre, White acre, and Gzen acre,and aſter the Judgement given, oz 
Recogniſance knowledged, infecffeth A. of White acre, and 3, of Black acre, 
and retains G2een acre to himſelf ; in this caſe he may have the moity of Gzeen 
acre, and never intermeddle with the reft : but he cannot extend the moity of 
the Acre in the hand of any purchaſer, except he ertend alſo the moity of all 
the land ſubject to the Judgement,oz Recogniſance ; and if he omit any,the Ex- 
tent ſhall be avoided in an Audica querela : fo2 where it 1s ſaid in Books, that 
each purchaſer ſhall have contribution in that caſe,the meaning tis, that ſuch ex 
tent of part ſhall be avoided, and all the land extended and equally charged; and 
ſo it is if Gzeen acre deſcend to an heir, the moity thereof may be onely erten- 
:9 AN.37-29 E.z ded, without dealing with any of the reft : ſo likewiſe if there betwrooz moze 
50. Sir William Conufozs, the lands of them all muſt be extended ; andhereof you may read 
Herbertscale, at large in @®ir William Herberts caſe, all Which are juſt and righteous er- 
ubiſupra- poſitions. 


22 B.g.Sciee fc VU Quouſque debitum fuer levatum.] The Elegic framed up- 
17.21 E.3.36, theſe _Wozds, ſaith, Tenendum ut liberum tenementum, quouſque debicum prz- 
17 E.3.43.46 AN 4 inde fuer? leyatum ; and yet Whenſcever the party pay and ſatisfie the debt 


won — of Reco2d, he ſhall enter into his land: andſo it is when the Tenant by Elegir 
Extenr.z1.Re- |S ſatisfied by the ozdinary Extent, the Tenant of the land mayenter, ut 
giſt. 299. if it it be in reſpec of any caſuall pzofit, to avoid the Extent he muſt have at 
-— any caſe, Scire fac* in reſpec of the incertainty. 

UDI1 LUPTA, 


C Per rationabile precium & extentum.7] Per rationabile 
precium doth refer to gods and chattells, and Rationabile cxtentum referreth 
to lands. 

Dierz Mar. 190. And hereby is implyed, that this Appziſement and Extent upon the Elegic 
mba ©” mult by found by enqueft of 12. men, and ſoreturnedof Recozd, 
15H.7.15.9H.7,9, T@hat ſhall be (aid areaſonable Extent,which is found by the oath of 1 2-men, 
22 Af.44.22E.3. andreturned by the Sheriff, and filed ; and there can be no re-ertent granted 
| E id. x” upon ſurmile, that it is moze then thehalf in value,oz the like, becauſe it extends 
ales, Exe. | Ethonely to a chattell in lands; Lut befoze the Extent be filed,the Court may 
15 E.z. Scire fac, Examine the cauſe, and if there be found fraud, deceit, oz partiality, they may 
x15. 31 E.3. Ex- ftay the filing of that JWrit, and grant anew, . 

rent 13-15 Eg. But ſ& 22 R,2. 165.in Dower 4 in caſe of Free-hold in Hill. r 2 E,2.f0.74. 
_ x wg the caſe of the Yoſpitall of T. a Scire facias granted foz the ſurpluſage upon a 
"5 = H.a. x9, Keturn in value, and delivered to the Sheriff by Habere fac* ad yalorem , 02 
22 R.z, Executio that it concerneth an Inheritance, and ſo it was adjudged. Nete the diverſity, 
165. Dier6 E. 6. the Tenant by Elegic may foz reaſonable cauſe hold over the ozdinary courſe of 
73 Regiſt. judic. the Extent, * by a reaſonable conſtruction upon this Statute, 


I Z» 14, 20. 


J95E-2.Excut. a Per breve novzdiſſciſinz,6 per breyede rediſlciſina, &c.] 
28Ap.7.F.N.B The wozds of the UUrit of Elegic ( as hath been ſaid ) are, Tenendum: ot liberum 
189. I, tenementum, &c, becauſe this Statute giveth him remedy by Aſſiſe, 4c. but he 
hath but a Chattell, and no Fre-hold , and therefoze it is ſaid, $i cjiciatur : 
x the Writ ſaith fimilitudinary, Ur liberum tenement», in reſpec of the Aſſiſe,#c. 
This bzanch doth give the Aſſiſe to the Tenant by Elegit, and yet his Ere- 
cutozs 02 Adminiftratoz2s ſhall have it by the equity of this Ac ; and ſo ſhall the 
Erecutozs oz Adminiſtratozs of Zenant by Statute Perchant, and Tenant 

by Statute Staple, 
'J have 


Cap.19. Weſtm. ſecond. 


J have ſ&n a Reco2d of a Judgement in the R eign of E.z, that the Aſſignee 
of a Tenant by Elegic ſhould not have an Aliſe by the purview of 
this Statute. | 

Tenant by ®tatute Perchant of lands which the Conuſoz hadin the right of 
his wife, bzought an Aſiſe upon this Statute, the Tenant pleaded Ancient 
demeſne, #c- and ſo found, xc. and yet the Plaintiff had Judgement ; and the 
reaſon of the Judgement given in the Rero2d ts this, Licer manerium predic 
fie de antiquo Dominico coronz, & tenemenca in eodem manerto exiſtencia per 
paryum breve tantum placicabilia, predict” Ranulphus Huntingfeld in cogni- 
rione predi&* quam fecit przd* I, in Rtatuto obligayit tenementa pred*in ſumma 
ejuldem cognitionis , quz quidem obligatio naturam eorundem tenementorum 
non mutat, nec eft ad przjudicum Domini, aut exhzredationem tenentium, ex quo 
renementa .illa »per obligationem przd* ſolummodo onerata ſunt ad certum tempus, 
poſt quod tempus reyerti debent przd* Ranulpho & uxon ſuz exonerata, tenend* 
ut priusz &c, Confideratumeſt, &c, 

By this Judgement th2e things are fo be obſerved , x, That lands in An- 
cient demeſne may bef ertended by the Statute de Mercatoribus, Anno 13 E, x, 
2 That Ancient demeſne is * no plea in Aſſiſe bzought by Tenant by Sta- 
tute Perchant, upon this Statute. 3. That in an Aſſiſe of Novel difſeifin 
( which 1s feſtinum remedium ) Ancient demeſne ſhall be tryed by the Recogni- 


tozs of the Aſſiſe, 


p—_ — = DEED ein —_—_— 


- — oo — __—  - 


CAP. X1X. 


Po  — 


Hr poſt mortem alicujus decedentis inteſtati, & obli- 
gati aliquibus in debito, bona deveniant ad Ordina- 
rium diſponend', obligerur de cxtero Ordinarius ad re- 
ſpondendum de debitis quatenus bona defun&ti ſufficinnr, 
Eodem modo quo Executores reſpondere tenerentur ,fi te- 


tamentum feciflent. 


7 Decedentis inteſtati.) There be divers kinds of Intcftates, 
one that make no Will at all, another that make a Will andErecutozs, and 
they refuſe ; in this caſe he dyeth Quaſi inteſtatus ; and theſe are within the 
purview of this Ac: therefoze the D2dinary is the perſon whom the Law 
apointeth to have the charge oz Adminiſtration of the gods and chattells of 
the party that dyeth inteſfate,o2 Quaſi inteſtatus ; and juſtly did the Law in this 
caſe appoint the D2zdinary : fo2 the Law pzeſumed, that he that had the care of 
his ſoul in his life time, would after his death have care of his tempozall gods 


397 


Tr. x5 E.2, Co« 
ra Rege. Rot, 40, 
John Semers 
icaſe. 


Mich. 31E.z.Co- 
ram Rege ebor, 
Ranulp.de Hun- 


tingfelds caſe. 


t 7H-7. 1.lib.s. 
fol. x05. Aldens 
cale, 

*22 Aﬀa5.lib. 51 
ubi ſupra . 

22 Af, ubi ſupra. 
8 Allpz; gots 
12 A .i8.2 E.3- 
42.b. 41 E.3-2. 
49 E-3-23.3 H.6, 
47- 


Lib.6.fol.67. 

Sir Moyle Fine 
ches cale, 

17 E.z.Br.$22. 
24 E.3.55-11E.3 
E xecutors 77. 

18 H.6.23.9 E.4, 


FE 11H.7.1:. 


N.B. 220.lib., 


and chattells,to ſ& them well diſpoſed and adminiſftred. fol.83.$nellings 
And this Ac was made in affirmance of the Common Law, as hereafter caſe. Dicr 8 Eliz; 


upon the erpoſition of ſome parts of the Ac ſhall appear, 


 T Erobligati.] This is not onely intended of an Dbligation oz Deed 
in wiking, but howſoever he was charged in Law, as fo2 Rent upon a Leaſe, 
02 upon an Aſſumpſir, 82 the like, 

And after it is ſaid in this Chapter, Obligetur de c#tero ordinar*, Where Obli- 
etnr 1s not taken, that he ſhould be bound in an Dbligation,but that he ſhould 
be charged, oz ſubject toan Action. | 


T Indebito.] This A is not onely intended of that which is p:o- 
pertly 


247+ 


F perly-a"vebt, but” of all duffes; covetants, o2- juſt cauſes of Actions; ſuch as 
might be bzvught again Exerutb2s. 


q Bona deyeniant' ad- ordinarium iſponend'-] ante 
oP pron pit amen 
adeoe dan bdr breed the debts'and duties himſelf, noz coms 
and he would netther avminiffer and pay the d Iifettite that ovoid; the Coup 
ly pe remeber oh gt ates th which is made- in affir- 
nion Law div charge him, and'ſo doth this' Act 
wor Infeftate, and a ſtranger takeththe rn Seine then 

7040! mt have an Anoniof Textatf fo taking ofthe (urlellehe hd ſeiſurs may 
info his poſſeſion.) ur the Exerutiz 03” Avirinitratoz-befvze 
an Action of Treſpate. "I | 
| Per car the Dear gvry Air of Di Cove vry tr 
798-3: Adminid. Ai eu wee ggdits ht Dp phi the Stktife of 3x Ez. but: 
Sd * : 'H, % y j e X ' g 
Bas eee oboqenen Statue there wes remedy by4.aw/given tothe Adminiftratozs 
E » Exec CHF 7 t ol} . | ; ; 
75.1 Hos. 7 nr 'LaW, an Actior! of Debt yon gr —_ 
oe Pies aph, ftratozs , but it was by the name of Crecutozs untill the ſat 
418.3.2:13H.4 PY | | 
721. rods. iT f the D2dinary take gods of the Jntcſfate,being Ew ——_—y 
EY is Quins ures One hs ele heal hs 
I3 A. 3. ; iv c 
niſtrar. 21. wzong and not as D2dinaryz { the D2dinary hath in the gads-of the Inte- 
Jfit be demanded what intereſt the D2 intereſt as 
ON Como Wnt not 
pm Dir 2552 the! ; : "0 uwtili iph toris, & gon aliter, ſ@ 
lib. fol. "MK dum, & utlitatem ipfins Executoris, 
Sf gle Fix ect, af opus, compedum,  wilkatem,ipfas Srecur gd of the Iuteate, 
cal oe cola give tho gab of thr Fntelte,op domkything fo his paojuice 
+ > Y &q Obligerur ut de cxtero 6rditizrits:} Oidinarius ; this wnzd 8 
17 E.3-23-21 E.3 the Baw'of Engtint}, tnt thy rviall an edna ſenſe porta oy 
60. 43 AK 39. nary Juriſdiction, and is derived ad Otdine, to put him 
E—_ — py pony place, and of that o2der ab office that ye is caſted 
1} 5: non —_ - And this was the win - Math ot nn—_ of pre dir _ 
miſit «. Dier e minve worts ms) , 
"y Elis,250. hs 8 cy _— Berry od ſpectatl care of the Wings treaſure ; and they 
uv the Treaſurer g nei Vice are called JaTices,ts 
-vacance ſag- that had places inthe Kings pincipail Contts of JuNice ar 
Agee "4 put thern int tontinnall niemozy to bo Jalbice, 8 fic de exreris. TEASE 
odinaris jurildi= © Int this Dtatute Outback _ Lo __ =__ a ——_— 
ons... 5 t ts in loco Epifcopt ; Dans 4994s irers ts 
And this is tha Eccleftaſticail Juriſdiction, and be immediate officer | 
od ae I mare : and not only an Þzdinary oz Gardian of the Spi- 
ir be by preſcripti= the Kings Court Jafttcs © and net only | | s Act, 
dh of colnpoſe clevalee, 02 others that bt in loed Ordingrit, _ —_ —_ pen tr; 
_ lid.5.t6.54 but alſo fach as uſtirp the place, andare jn poll by g, 
ear >. a. , 'F 
Chaprer of Nor ged Icons of the Inteſtate come tothe hands of the, ntoggent he vyeth ; 
wich caſe. although the wozds bs { Obligerur de extero orc —_ he es, 

d Reg.141.11R.2 | be charged in an Adion ot Debt, fdz when th 

&168.3, Adjudg gon mtg by 0 his Crecutozs 62 Adminifratozs are _ 

11 B.z.Execut, nary commit admifiiftration to one, and he taketh the ge 

197; 34 £3.54 Dit of the Dzvinary on lytth againlt his Erecutozs 

11 H.4.73 intohis pdſeCion and dytth,no Action lytth aga | —=>  ——2——_OS] 

F.N.B.120. Pl, © If the D2dinary take goods into his hands of the In - A Ni be charged 

Rs Admi- Wit adminiftration, andthe D2dinary retaineth the ga;vs, h iy 

> wm—_ _ notwithlainving the tdinmitting of adminiſtration, 


CAP. 


Cap.20. - Weſtm. ſecond. | 399 
CAP. XX. 


Um Juſticiarii in placito mortis anteceſſoris conſueve- ,,.,...., 
rint admictere reſponſionem tenentis, quod petens non 


eſt propinquior hzres anteceſloris, de cujus morte tenenien- 


rum petitur, & hoc paratus et per aſsiſaminquirere: Con- 
cordatum eſt, quod in brevibus de conſanguinitate, avo,'& 
proavo, quz ſunt eju{dem naturz, admittatur illa reſponſio, 
& inquiratur, & ſecundum illam inquiſttionem ad judici- 
um procedatur. | 


_ © Conſlueverint admittere reſponſionem.) Yereby it appeas 


reth that admiCion and allowance of the Juſtices ought tobe holden foz Law, 
and ſo it ts affirmed by this Act. 


T Quod petens non eſt propinquior heres.) Jt is to be un- 
derſtad that the Entry in an ATiſe of Mord* bzought (fo2 erample) by P. a- 
gainf R, bf 20, acres of land in S, is atcozding tothe wozds of the Writ Aſſiſa 
venit recognoſcere f1* O. pater P. cujus heres ipſe eſt, ſuit ſeifitus in dominicoſuo 
ur de faxdo de 20. acris terrz cum pertinentus in S, die quo obiit, Er * fi oblit 
infra 50, annos/ jam ultime elapſos ante Teſte brevis, Er'*f' P,' propinquior hares 
c3us fit, p 

Theſe thz& points .in this Aſſiſe of Mordaunc' ſhail be inquired of by the "__ 
recognitozs of the Aſſiſe,albett the Tenant make default,anv no iſſue be joyned 3! #1 More.$8, 
thereupon : But ſo if is not in the Writs of Mel, Beſaicl, 02 Cofinage; foz they 
are no Aſiſes. but Writs of Przcipe quod reddat, and therefoze if default be 
made therein, judgement ſhall be given by default, as in other Writs of Prz- 
cipe quod reddat, Without inquiry of any point of the Writ ; The thz& points 
of the Aſſiſe are hypotheticall, the Demandant affirming nothing, arid ths 
wo2ds of the other thz@ Writs here mentioned are categozicall ; Przcipe A, 
quod juſte, &c, reddat B, unum meſſuagium, &c. de quo W, ayus predict” B, cujus 
heres ipſe eſt, fuit ſeifitus in dominico ſuo ut de fardo die quo obiit ; Now quod , x, z, Mord.z8. 
perens non eft propinquior heres Is A deniall of one of the points of the Writ of 8 £. z. ibid. 4 
Mordaunc, ” 3 E.39.98.3:30. 

And it is fobe underftod that when the Tenant pleadethin barre of the 9 **-37* —_ 
Afſife as matter of Recozd, 02 a releaſe, oz warranty, oz anyother barre that is *% #10. airy 
out of the ſaid thze points of 'the- Aiſe, there the Tenant beginneth his 14 £.3. Mord. 8. 
plea with Afſiſa non, &c. and. therefoze the triall of that iNue'ts , 29Ai.12.39AK, 
and the Alſiſe th.ll never inquire of any of the points .of the Writ ; *3- 4**: 3: 4s, 
but when the Tenant ſaith, that he is ready tohear the recognizance of the 33 Wo. Mord. 34+ 
Affiſe, he cannot ſay Aſſia non, fpz that thould be repugnant fo/his wie *7 ** ** 
ſaying ; and if. he ſay that he is ready to hear the recogyiſance of - the 


( 


Aſſiſe of -one of the points of the Writ, 02 fraverſe one of the points 

of the Writ, yet the Court Ex : officio otight/ to enquire of them all 2 

and ſo it is if the Tenant pleade in abatement of the Writ, oz vowch, 

and -the Demandant cotinterpleas the Uowcher, and theſe pleas be 1* 35.48, 
tried, 02 adjudged fo2 the Demandant , yef the points of the Writs 


be enquired, and ought to be found foz the Demandant, 9z elſe he thai 
not recover. - 
Now 


AOO 


GE: 55. 


Mirrot ea.5.$s5. 


12 E.z. Merdanc' 


10.39E.348. 


33 E.z.Mord. 34+ 


Glot! cap. 5- 


Weſtm. ſecond. Cap.21. 

Now the miſchief befoze this Þtatufe was, that in the Writs of Aiel, Be- 
faiel, and Coſinage,the Tenant was not admitted to plead, that the Demandantf 
was not heire to him, upon whoſe dying ſeiſed the Writ was conceived, but he 
mult ſhew who was his next heire, which now by this Ac he neednot to doe, 
but yet he may plead the like plea, as he might have done at the Commen Law 


as he didin6E. ;, | 
"But heare what the Mirror fpeaking of this A ſaith, LeRatur de allower un 


manner de exceptiori in ſemblable- aftions ne fur my-miltier daver eſtre ordein (i 
nou. pur negligence des Juices, car cheſcua affirmative elt encounterable de ſan ne- 


gative al peril del deliycrant. 

If the Tenant ſaith, that he is ready to hear the recognifance of the Aſſife, 
he cannot give iu; evidencs that the Pemandant is a baſtard, but he ought to 
havepleaded the: ſame. | 


q Anteceſloris.] This anceceflor in. a Writ of Mordaunc* (is tnfens 
ded of the father, mother, dzother, ſiſter, uncle,aunt, nephew, oz niece of the 
Demandantf, and of no other. 


T Quz ſunt cjuſdem naturz.)] The difference between the A(- 
fiſe of Mordaunc”, and theſs thee Prxcipes appeareth-by that which hath been 
_ and yet in ſome reſpect the wozds of this A that they be cjuſdem naturz 
are true. 

Foz as the Writ of Mordaunc* ſaith, Si O, pater P, cujus heres ipſe eſt, fui 
ſeſitus in dominico: ſuo ut. de fazdd; de \20, acris terrz-cum pertinen* in $, dic quo 
oblit, @o the wozds of the Writ .of Aicl be , De quibus N, avus predia*P, 
cujus hares ipſe eſt, fwt ſeifitus in *dominico ſuv -ur de faxdo die quo 
obuit, &c, RF 

TEcſecundiiillam inquiſitionem ad judicium procedatur.) 
Yerein is the difference between this plea in Aſiſe of Mordaunc', and the other 
Writs; Foz in. the Aſſiſe- of Mordaunc” the reſt of the points of the Writ as - 
hath ben ſaid, ſhall be enquired. 

But in the. Writs of Aicl, B-faicl, and Coſinage, the triall of this illue is 
Ut, and. thereupon the Court ſhall pzoc&d to-judgement as here is ex- 

2e . 


. = — 0 


C4P. XXI. 
Co in ſtatuto edito apud Glouc' contineatur, quod fi 


quis dimiſerit terram alicui ad reddend' valorem quartz 


— 


on ten: vel _majoris, habear .ille qui dimiſir, yel cjus 


| heres (poſtquam ceſſatum fuerit a ſolurione per biennium ) 


*, ationem /perendi ten”. fi dimiſſum in dominico. Eodem 


modo concordatum eſt, quod {i quis detineat domino ſuo 
ſervitium debitum .& conſuctum. per biennium, habeat 
dominus a&tionem petendi ten' in dominico per tale breye. 
Prxcipe A. qued juſte, &c. reddat B. taleren' quod A. de 
' eo tenuir per tale ſervitium , & quod ad pred' B. reverti 
debear, co quod przdietus A.in faciend' prxditi ſeryitium 
per 


Cap.21. Weſtm. ſecond. 4ot 
er biennium ceſflavit ut dicit. Et non ſolum in iſto caſu, 

ſed in caſu de quo fit mentio in przdidto ſtatuts Glouc' 

fant brevia de ingreflu heredi petenti ſuper haredem 
renentem, & ſuper eos quibus alienar' fuerit hujuſmo- 

di tenementum. 


' © Cum in ſtatuto edito apud Glouceſt, 8&c.] 
The Statute. of Glouc' is miſrecited, foz [ yel cjus heres ] are not in that 


ute. 

x. Yereby it appeareth that the Statute of Glouc* extended only,when upon 
the creation of the tenute a fee farm was reſerved, the detainment whereof 
was moze p2ejudice to the Lozd then common and uſuall rents and ſervices, 
and therefoze that Act was not ertended by equity to other rents, oz 
ſervices. 

2+ That albeit the Statute of Glouc' menttoneth a Deed, pet if the fee farm 
be reſerved without Deed, that Ac extended to it, foz here in the recital of the 
Ac no Deed is mentioned, ſo as that Statute is extended to all fee farmes. 

3- Yere it 1s ſaid codem modo concordatum et, quod fi quis detineat domino 
ſuo ſervitium debirum & conſuetum ; and if the Statute of Glouc* had not er- 
tended to fee farms without Deed, then ſhould not a Ceſlavit lie foz other ſervi- 
ces upon this Ac, unleſſe they had been reſerved by Deed, by reaſon of theſe 
wozds, codem modo, &c, 


q Eodem modo concordatum eſt, &c.] wy theſe wozds 
this Act is ſo incozpozated into the Dtatute of Glouc” ; as the letting of the land 
to lie freſh, the tender of the arrerages, finding of ſurety, xc. are to be applied 
to this Act concerning other ſervices. 


T Siquisderineat.] Theſe wozds ertend as well to bovies po- 18.3. 26. 
litique o2 inco2pozate, either ſole 02 aggregate of many, as to naturall perſons ; , 
alſo to feme coverts and infants, unleſſe the infant have the land by deſcent, 4 E-2-Cui in vic 
and then although the ceſſer be in his-fime, he ſh:1l have his age, foz that by in- 20 Oey 
tendment of Law he knows not what arrerages totender, Caſe.l >. fol.t; 

If a villein ſeiſe and a Lo2d enter, no Cefſayic ſhall lie againf the Lo2d foz Combs caſe, 
the ceſſer by the villein. 34 E.z. bre. 924; 


l T Domino ſ{uo.] This. is not intended onely of a Lo2d that hath 32 Er. cefſay. 9, 
an eſtate in fe-ſimple in a Dgigniozy, but of ſuch alſo that have an cſtate taile, ** £-3-<*lavir, 

02 any eſtate foz life derived out of afce-ſimple ; but hein the reverſion ſhall 33,52Þi&52- 

not have a Ceſlayic againft the done in faile oz Tenant foz life, fo2 he in the re- ,; = pn pol ot 

verſion is not Dominus within this Statute. 27. 32 H6. 52. 
If the Tenant ceaſe by one year, and the Lo2d grant over his Seigniozp, 9 -7-16.F.N.B, 

and then the Tenant ceaſe another year, neither of them is Dominus withig **7VN-B-78; 

this Ad. Lib, 2. fol. 93. Binghams Caſe, 

| De the Expolition upon the Statute of Glouc' cap, 4. what ſervices are 

intended within this Statute, viz. ſervices annuall, as rent, ſuit, and the like, 

and. not homage, 02 fealty, o2 the like, fo2 this Ac ſaith per biennium, which 

implieth annuall ſervices. But this Ac extendeth not torent ſervice created 

upon a feg farm, but a Ceſſavic upon a f& farm mult be conceived upon the 


Statute of Glouceſter, foz Which purpoſe there be ſeverall Writs in tf 
Regiſter, OUCENET, h h purpo h he Regiſt, 234. 


7 Indominico.)] 3t was the wiſdome of auncient Parliaments 
fo comp2ehend much matter in few wozds, as in this caſe, if the Tenant made 
a leaſe foz life, oz a gift in taile, and a ceſſer was by two years, in this caſe 
Fre 3 
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14E.2.breve 815- a Ceſſayit ſhould be b2ought againſt the Tenant foz life o2 in faile, and 
14 E.z- ibid. 269. ſuppoſe that he in reverlion did hold ef him ; and that the Tenant foz life, 
19 Ec 3+ -—_—_ 02 in taile did ceaſe : and ſo if the Tenant was diſſeiſed, and the diſei- 
” I ſoz ceaſed, the YWrit of Ccſlayic ſhould ſuppoſe that the diſſciſce did hold, any 
48 E.3.4.27 E. 3. that the difſeiſoz did ceaſe : and likewiſe if the Tenant by whoſe hands the 
27.39 E-3-15- Lo2d was ſeiſed of his ſervice made a feoffment in fe, the Writ of Ceſſayic 
12R.2.cellavit fhoyly ſuppoſe that the feoffe ceaſed, and that the ſcoffoz did hold of him, Er 
460. = fic' de fimilibus : and the reaſon of theſe and the like caſes was, foz that 
A the Lozd by his Ceflayic was fo recover the land in dominico; and there- 
27 H.8. 28, Kel- foze theſe UUrits were framed and allowed accozdingly : and foz the 
wey,104,105- fame reaſon, if there be Lozd, Mcſne and Tenant and the Tenant pera. 
2 B, 0: _ vaile ceaſe by two yeares, the Lo2d ſhall have a Ceſſayic againſt the Te- 
__ P _ ( foz a Ceſſayic doth not lie of a rent) and ſuppoſe that the Meſne 
cealed, 4 


T Prxcipe A. quod juſte, &c.)] Here is the Writ of Ceſz- 
anger? vic framed; now the great Objection upon that which hath been ſaid, how 
..-— 7-255 the ceſſcr can be alledged in the Tenant, againſt whom the Przcipe is 
Regiſt. :27. Ver. bzought, and thetenure alledged in another , whenthe Writ ſo fozmed voth 
N.8.78.138,139 ſuppoſe him, againſt whom the Ceſlavic 1s bzonght, to hold alſo of the Deman- 
F.N.B,208. vant; The anſwer ts, that, the Writ fozmed by this Act is put but oz ex- 

ample, and ſ&ing that, if ſuch Writs, as are aboveſaid, ſhould not be main- 
tatned, no Ceſſayit ſhould be maintainable at all in thoſe caſes, therefoze they 
have been adjudged to be ged. 

Yere 1s a Writ in anew caſe framed by this Ac, and therefoze the Ad 
Regiſt, 237- is not to be-recited, ( as often we have obſerved befoze) but the fozme 

p2eſcribed is to be purſued; but in a Ceſſayit upon the. Statute of Glouc', 
the Statute is rehearſed, becauſe there is no fozme of Urit pzeſcribed by 
that Ac. 


T -Fiant breviade ingreſſu haredi.] q cir is p2operly cal, 
led Breye de ingreſſu, when 1t 1s in the Per, oz in the Per & Cui. 
x.z.cefav. 43 Certain it-is that the heire ſhall not have a Ceſſayic fo2 a ceſſer in 
, Com. 110, the life time of the anceſto2, becauſe the heire cannot have the arrerages 
F.N.B. 209... which the Tenant in the Ceſlayic hath power to tender , and therefoze 
+0. reg this Act is fo be intended of a ceſſer in the time of the heire, otherwiſe 
__ "ms <*- the Ac ſhould be contrary fo it ſelf, which in. all Expoſitions is to be 
avoided. - 

; Andſo it is ofthe Aunt and Neece, they ſhall not jopn fo2 a ceſſer in thetime 

33 E.3. ubi ſup22. of the other of the Nece, but foz a ceſſer inthe time of both of them the 

F.N.B.ubi ſupra. Ceſlavit doth lie. 

De the Statute of 10 E, 1. 'Statutum de Gamletto in London, Ver. Mag- 
Flera 1,2. cap. 48. na Charta fol, 122, where it is ſaid, Implacicentur de gamlerto, which is a kinde 
| of Ceflavit, foz gamel oz gabble, 02 gable in one of the ſenſes is taken foz cenſus, 
rent, 4c. and gamellettum 1s as much to ſay, as fo ceaſe, oz let to pay the 
a rent, Breve de gamelletto 1n London clt breve de Cefſavit in biennium, &c, pro 
reddicu ibidem, quia tenementa fuerunt indiftringibilia, 


Coram Rege 
Paſch. 17 E.z. 
Rot.139.Londo 
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CAP.- XXIL 


Um duo vel plures tencant boſcum, turbariam, piſca- 
riam, vel'alia hujuſmodi in communi, ablq; hoc quod See the fr pare 
aliquis ſciar ſuum ſeperale, & aliquis eorum faciat vaſtum zz, 
contra voluntatem alterius : moveatur a&tio per breye de va- 
ſto. Er habeat defendens, cum ad judicium venerit, ele- 
Eionem capiendi partem ſuam in certo loco per vic", & 
er viſum & ſacram', ac aſsignationem vicinorum ad hoc 
elect & juratorum : vel quod concedat quod nihil capiat 
de cxtero in hujuſmodi boſco, turbaria, & aliis, niſi ſecund' 
quod participes ſui capere voluerint. Er f cligat capere 
parrem ſuam in certo loco, aſsignerur ei locus vaſtarus in 
ſuam partem, ſecundum quod fuir antequam vaſtum fecir, 
Er eſt tale breve in hoccaſu: ſcil. cum A. & B. tencant bo- 
ſcum proindiviſo, B. fecit vaſtum, &c. 


T Boſcum, &c.] This Acertendeth not to catties, houſes, oz other kepit629Hy 
places fo2 the habitation of man, foz one Joyntenant, oz Tenant in common KX<»-93.F. N.B. 
might have had foz reparation of them a Writ de reparatione facicnd', 127, 2, 


T Teneanr, &c. in communi, &c.] Theſe wozds vo include ,111.4. RAT 
aſwell Joyntenants as Tenants in common, foz both of them hold in com- 29.29 5.3.29. 
muni, -and ſo do old Books and Recozds term them both : but though the gens- 
rality of theſe wozds do extend to coparceners, yet in god conffrucion they are 
not within the purview of this Ac, becauſe they were compellable to make par- 
tition ; foz this Ac extends not to them that had remedy by the Common Law, 
as hath been ſaid befoze. | 

This wozd [ Teneant ] doth tmply a Fre-hold at leaft, 

A Parſon of a Church being Tenant in common with another ſhall have an F.N.8.49,59. 4. 
Action of Weſte upon this Statute ; and it is holden, that an Agion of Waſte 21 E.3-25.3 k.3. 
npon this A 1s maintainable betwen Joyntenants, oz Tenants in common aſt: 25+ 
foz lives, and yet the wozds of the Writ be, Ad exhzredationem, : 

If wads be given to two, and the heirs of one of them, he that hath the Fe& 5* £+3 3+ 
ſh:1l have an Agionof Waſte upon this Statute,foz no other Action of Walte 

e can have. | | | 
; 1Sut if wads be lcttenfo two, the one foz life, and the other foz yeers, they 
are not within this Statute, in reſpe of the ſatd wozd Teneanc, 


C Faciat vaſtum.] amhat th.ll be-ſaiv Waſte oz deſtrucion in a 
Tenant foz life, 4c. ſh.ll be ſaid Waſte within this Ad. 


T Habeardefendens,cum ad judic' venerit,cletionem, &c.] 
Here the Defendant hath election, either to have his part in certain, and to 
take the place waſted as part thereof, oz that he findeth ſurety to take no 
moze then belongs to his part, 


Fff 2 And 


5 F.3.62.19K'3' 
Account.54 Hil* 
r E.z.fol.zo. in 
bro meo in Ac” 


count, 


F.N, B.1 17.b, 
38 E.3.7. 31 E:3+ 


Account, 57. 


31 E.z.cop11, 

25 E.z.cap. 3.Pl. 
Com. 286, 237, 
10 E.:z, E xecur. 
ID * 
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And the Defendant hath at this day a further election, either fo have an Aci- 
on of Waſte upon this Ac, oz a Writ of Partition by the late Statufes, 


q Concedat.] That is erpounded, that he find ſuch convenient 
ſurety, as the Court ſhall allow of. 


all Aſsignetur cis locus vaſtatus.)] This is not literally to be fas 


| ken, fo2 © map be, that the place waſted is moze then þis poztion, therefoze it 


mult be underffd of ſo much as belongs to his part. 


CAP. X XIII. 


Abeant de cztero. executores breye de compoto, & 
 Leandem aQtionem, & proceſſum per illud breye, quale 
habuit mortuus, & haberet {i vixiſſer. 


By the Common Law Erecufo2sthourty trot have an Action of account to; 
an account to be made © the Tefatoz, becanſe the accotnt reſted in p2iuty 2 
foz remedy whereof this Act was made , bnt r legem mercatoriars Ant Action 
of arcyunt did tye fo2 Erecutozs, The ſucceCo2 of a Pzioz oz the ttke Gould 
have an Action of account Top auaccomat to be made to the pzedeceCoz, becauſe 
the houſe never dyeth. 


T Executores.] avminiſtratags hadno Aciomantiti theStatute of 
31 E.z. No Attion of account was given to the Executazs of Executozs till the | 
Sfatute of 25 E.z. But this Act of 35 E.z. as ts the Adion of debt, covenant, 
xc, therein mentioned, is but'in affirmance of the Common Law. 


7 Eandem actionem & proceſſum.] The yeir in Socage wy- 
eth befoze the age of r 4- his Erecato:s 02 Admimitrato;s ſhall yave an Acion 
of arcount pyelently, and pet the geir himſelf Could not habe an Adion 
befze 14. bat the ſatatute (atth, Eandem aQtionem; and not ad idem tempus, 


CAP. XXIV. 


IR caſibus in quibus conceditur breve de Cancellaria de 
facto alicujus', de czrero non recedant querentes a cur” 
regis ſine remedio, pro eo quod tenement” transfertur de 
uno inalia. EcinRegiftrode Cancellaria non eſt invencum 
aliquod breve in iſto caſu ſpeciale, ficuti de muro, domo, 
mercato, conceditur breve ſuper eum qui keyavit ad nocu- 
mentum. Et $1 cransferatur domms, morus, & his fimilia 
in aliam perlonam, breve non. deneger' : ſed de cxtero 
cum in uno. calu conceditur breve, in-conſimili caſu {imili 
remedio indigente, ficuti prius, fiat breve : Queſtus eſt nobis 

| A. quod 


Cap.24. Weſim. ſecond. 


A. quod B. injuſte, &c. levavit domum, murum, mercatum, 
& alia quz ſunt ad nocumentum liberi renemenr' ſui. Er 
fi hujuſmodi levata ad nocumentum transferantur in aliam 
perſonam, de cztero fiat breve 1c: Queſtus eſt nobis A. 
quod B. & C, levayerunt, &c. Eodem modo ſicurt perſona 
alicujus eccleſiz recuperare poreſt communiam paſtur' per 
breve novz diſleiſinzx. Eodemmodo decztero recuperet [0 
ceſſor ſuper difſeiſirorem, vel cjus haredem per breve, quod 
permitrar, licet hujuſmodi breve =_ in Cancellaria non 
fuerit conceſſum. Eodem modo ficut conceditur breye, u- 
crum aliquod tenem fic libera eleemoſyna alicujus cccleliz, 
yel laicum fadum, tale hat de cxtero breve utrum fir libera 
eleemoſyna talis eccleſiz, vel alterius eccleſiz, in caſu quo li- 
bera cleemoſyna unius eccleſiz tranferatur in poſſeſsionem 
alterius eccleſiz. Er quotieſcunque de cxtero eveneritin 
Cancellar' quod in uno caſu reperitur breye, & in confimili 
caſu cadente ſub eodem jure, & fimili indigente remedio 
non reperitur, concordentclerici de Cancellaria in breyi fa- 
ciendo, vel atterminent querentes in proximum parliamen- 
rum : & ſcribantur caſus, inquibus concordare non poſſunt, 
& referant eos ad proximum parliamentum: & de conſen- 
ſu juriſperitorum har breve ne contingat de cxtero quod 
curia domini regis deficiat conquerentibus in juſtitia per- 
quirenda. | 
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WBefoze the making of this Act, an Aſiſe of Nuſans div not lye againft him 4ATl.z.4E.3. 46: 


that levyed the Nuſans, and againff his aliene, ſoas by the alienation of the 
w2ong docr, the Aliſe of Nuſans failed ; and he, to whom the Auſans was 
done, was dziven to his Quod permittat ( Which was a Writ of Right in his 
nature, wherein was great delay) againft the altenee ; and the reaſon thereof 
was, fo2 that there was no Writ of Aſiſe of Nuſans inthe Regiſter, but 
that ſuppoſed that the Tenant in the Aſiſe Leyavit, which ts remedied by 
this Art, 


q De cztero non recedant querentes a curia Regis ſine 


remedio.)] This is anancient Parime of the Common Law, andthe rea- 
ſan thercaf is, Ne curia Regis deficeret in Juſtia exhibenda, ſo as in one Court 
92 other the party injured ſhould have Juffice. 


T A curia, 6c. ] The makers of this Ac knew well, that the party 
injured by the Nuſans, albeit the wzong doer made it in his own ground, yet 
might the party grieved( albeit he had but an effate (a2 yers ) enter and abate, 
and demcliſh the Nuſans, be it houſe, wall, oz other Nuſans, not onely when 
it was in the hands of the w2zong doer, but in the hands of thealienc : but this 
Act doth give the Tenant of the Free hold ag ſpeedy a remedy by Law,as is the 
Aſſiſe of Novel difſcifin, Which was £gver counted feſtinura remedium 4 and yet 

if 


$:8.3-43ib.4. 
fol. «01.Penruds 
docks calc. 


Bra&.l.4.fo, 15: 
6 E.2. AN. 454: 


Flera lib, 4-ca.27- 
9E 4. 35» F.N.B- 


$4.2.ib.s.fol. 
ey po 
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if the wzong dver refozm the Nuſans befoze the Aſſife, 02 Quod permirrar 
bought, the Action lyeth not ; howbeit, if the pariy hadany particular loſe by 
the Nuſans, ye ſhall recover damages therefoze in ah Acton apon the caſe, Ne 
querentes recederent acuria fine remedio, 


q Tenementum transfertufr.] Transferrur is a moze general 
wozdthen Alienerur,fo2 Alienare is regularly intended of the Ac of the party, 
but Transferre compzehendeth alſo Ans in Law, as Deſcents, Eſcheats, and 
the like : and therefoze if two coparceners levie a Nuſans upon their ground, 
and one dye, ſo as her part deſcend to her heir, the Aſſiſe of Nuſans is maintat- 
nable ag«inft the Auntas wzong doer, and the neece as a Tenant of a moity, 
which moity is transferred, but not aliened to her, and ſo if the aliene dye 
ſeiſed. 


1. Par of then © In regiſtro de cancellaria.] This is a Bakof great Antiquity 


_— 101, andauthozity in Law, whercof in another place I have ſpoken. 
234, 


— i. ©T Demercato.] HÞereit is tobeobſerved;that if ons hath a Parkef, 
ports, either by pzeſcription oz by Letters Patents of the King, and another obtains 


a Parket to the Nuſans of the fozmer Parket, he ſhall not tarry till he have 
atoided the Letters Patents of the latter Parket by courſe of Law, but he 
may have an Aſſiſe of Puſans, 
4BriR.li.4.f.235. Note there be wozds in the grant of a Parkef, Ica quod non fir ad nocumen- 
Brir.fo. 1 59. Fler, tum alterius mercati, = 
+ 10mm H.4  Andnote that Fairs are taken within this Law, foz every Fair is a Bar- 
Ck, I ket, but every Parket is not a Fair. 
Coram Regezthe * Now in What caſes a Fair oz Parket ſhall be ſaid to be levied to the Nu 
Prior of Tyne- ſans of angther, you may read in our old and latter Boks, this onely that hath 
0 _=_ been ſaidis ſufficient touching this point, foz the underſtanding ofthis Ad. 
u . 


cFleuli4..27-  & Levavitad nocumentum, &c.7 » a grant of a Fair,xc. Nil 


Glany.li.g. ca. 11. "oe | 
V.z3.ca.34.19E.3 fic ad nocumentum feriarum vicinarum, Where ad nocumentum feriarum 1s put 


Barre 1 79. but foz example ; foz if it be ad aliquod damnun, either of ths King, oz ſubjed 


,m4ynd oy in any other thing, the Fair ſhall be revoked. 

- nomgmog 14+ *© Nocumentumeſt triplex ; 1, Publicum five eenerale. .2, Commune, 3, Priva- 
Flera |, 4.c.18,2 34 uM hve ſpeciale, 

26. &c.Brit.f,91,  Publicum ad nocumentum totius regni ; Commune, ad commune nocumentum 
2 H:4.11.11H.4. tranſcuntium ; privatum, to a houſe, a mill, xc. 

63.29 E.3.32. * It is true that a pzivate Puſans may be committed tha manner of ways; 


Temps E.z. AN. . . : / . 
An = "m4 56. VIZ, Faciendo, non faciendo, permittendo, & non permittendo. 


8 E.3.21.8 Af * By this wozd Leyavic, and theſe wozds in the beginning of the Chapter, Dc 
3z All.z. 42 AT. faCto alicujus , it appearecth that this Ac onely extendeth to Nuſances that ars 
15.135-3-33-- committed by doing oz diſturbing ; foz, foz not doing no Aſſiſe of Nuſans lyeth 
375. 5 H. 3 ibig, but.an Action upon the caſe, | 
426.3 E.3.ibid, * Though the wozd Levayic fs only here, and in the Writ (herein mentio 
445-F.,N.B.183, ned) uſed, yet Exaltavic, deexaltavit, Obſtruxit, obſtupayit, ArRayit, Divertit, &c, 
"pr =ory4 2. nay Prcoſtrayic, Which ts the oppolite to Levavir. 4c. are within this Ac, | 
7. + + © Cuminunocaſu conceditur breye,in conſimili caſu fi- 
"oe mili remedio indigente,ſicuti prius, fiat breve.)] && hereafter in 
permitr:t 10. . this Chapter concerning this Rule+ 

, 32 E-1.ibid.14.& G 
tk, Common 24. * 4 Eodem modo ficuti perſona, &c.] 5 g parſenof a Church 
:®r. Quo >> thill hate a Quod permitcar of a Common in the right, andalſo in nature of a 
miears. 4.3 Mordaunc', #c; becauſe the Parſon hid an Jnheritance in the Common in the 
39.43 E.3-25. rtght of hts Church, | 


pines * But ofa Nuſans done in the time of the pzedeceſſo; againſt the Dillſe 02 
= i 2 
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his heire, being an injury and wzong, no Quod permictar did lie in that caſe 


befoze this Þtatute, as it plainly appeareth by this Ac it ſelf, and the reaſon 
was, foz that there was no Writ in the Regiſter in that caſe. 


« Perſona alicujus Eccleliz.] Theſe wo;ds doe include Uicars, 
Pzebendaries, tc. and all other Eccleſlafficall perſons which couldnot have a 
Quod permitrat in the like caſe befoze the making of this An ; Foz pivate per- 
ſons, though they had but an effate faile they might have hada Quod permutrat, 
and therefoze no pzoviſion was made foz them, but onely foz Parſons of a 
Church, and the like, 


{ Breve utrum. | A Juris utrum did lieat the Commbn Law foz a 
Parſon againſt a lay man, and foz a lay man againlt a Parſon, but no Juris u- 
crum Did lie ſoz one Parſon againſt another befoze this Ac, becauſe it was the 
right of a Church, and no lay fee. And the wozds of the Writ af the Common 
Law were an ſic laicum feodum, &c, | | 

Jf an Abbot hath a Parſonage app2op2iated fo him, and aliens the glebe of 
the Parſonage, his ſucceſſoz ſhall have a Juris ucrum, which he hath as Parſon, 
and not as Abbot, | =_— ; 

A Parſon 02 Chaplain of a Chappell, which comes in by admiſſion and in- 
fitution, ſhall have a Juris ucrum, becauſe he hath no other remedy ; otherwiſe 
it is of a Gardian of an hoſpitall, a Pzioz,and the like, becauſe they may have a 
Writ of Right, 


q Et quotieſcunque eyenerit. ] This is a molt ercellent and 
neceſſary rule, foz befoze this Act the Juffices did puncually hold themſelves 
to-the Writs in the Regiſter, becauſe they could not change them without Ac 
of Parliament; (as elſwhere hath ben ſaid ) therefoze by this generall Lawit 
is notably p2ovided foz expedition and adminiſtration of Juſfice, that as often 
as it ſhould happen in the Chauncery; that in one caſe there is a Writ (in the 
Regiſter of the Chauncery ) found, and in like caſe happening under the ſane 
right, and needing the like remedy, a Writ is not found, let the Clerks of the 
Chauncery agre in making of a Writ, 62 adjourn the Plaintiff untill the nerf 
Parliament, 4c. But now let us peruſe the wozds, 


q Conſfimili caſu.} although there be a ſpeciall Writ grownded 
upon this Statute, called by the particular name of a Writ In conſimili caſu, 
yet many other Writs (though they bear not the name) are grounded upon 
this Act, as it appeareth in our Boks. 


T Concordent Clerici] And albeit that we have treated of this in 
—_ place, yet foz the underſtanding of theſe wozds, ſomewhat ſh:ll here 
e1iald, 

Theſe that here are called Clerici, were at this time, and befoze, calledalſo 
Magiſtri Cancellariz, and were aſſociated to the Lozd Chancelloz z of whom 
Flera ſaith, Cui affocientur Clerici honeſti & circumſpeRi, domino Regi Jurati, qui 
In legibus & conſucrudinibus Anglicanis notitiam habeant pleniorem, quorum offi- 
cium fit ſupplieationes, & querelas conquerentiuni audire & examinare, & eis 
_ qualicatibus injuriarum oftenſarum debirum remedium exhibere per bre- 
via Reois, ' 

And theſe Writs agreed upon by theſe Paſfer Clerks were called Magiſtra- 
lia, foz diſtinction ſake, between breyia formara de curſu, and theſs called Magiſtra- 
lia, but hereof moze hath been ſaid in another place. 

And one ſpeciall note is to be takengthat this generall Law ertends not only 
fo Writs at the Common Law,but to Writs alſo grounded upon Acts of Par- 
liament : foz example,the Statute of Glouceſter doth give a Writ of Entry in 
caſe of alienation by Tenant in Dower, to be bzought in the life of Tenant 

in 
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in Dower, which thereupon is called a Writ of Entry in caſy proviſo : now 
upon theſe generall wozds Writs have ben framed in cornfimilt caſu, that is, 
where Zenant by the curteſie, oz Tenant foz2 life doe alien, but it muſt bs in 
confimili caſu with the Statute of Gloccſter; foz where that ®tatute Cl peaketh of 
a reverſion, a remainder 1s not in confimili caſu as ſome doe hold, that a rever- 
ſion ex afſignatione, though it be but fozlife, is within the Ag. 


T Atterminent querentes uſfq; in proximii Parliament.) 
Patters of great difficulry were in ancient time aſually adjozned into Parlia- 
ment to be reſolved and decided there, whereof BraQon ſaith , $i aliqua nova & 
inconſueta emerſerint, quz_nunquam prius evenerunt, & obſcurum, & difficile fir 
corum judicium, tunc -ponantur judicia in reſpefn uſque ad Magnam Curiam, ur 
ibt per confilium Curiz terminetur : And this agreeth with our Baks from 
time to time. 

And hereof there be infinite pzecedents in the Rolls of Parliament. Vide 
the Statute of 14 E.3.cap.5.ſ# 22E.3.3.& 2 H.7.19. 

To which end Parliaments were often holden, * King Alfred 02 Alured did 
o2dain by authozity of Parliament, that foz ever twice a pear, o2 oftner if ned 
were, in time of peace a Parliament ſhould be holden at London : Pur Parla- 
menter ſur le ouidement del people de Dieu, coment gents ſe garderont de pecher, 
viyeront in quiet , receiyeront droit per certein uſages , & ſaints judgements, 
of whom the Poet ſung. 


Anglorum ſic Regna regens, ut non foret ills 
Amea Rex ſimilts, equalis poſftea nullus. 


And in an ancient Chzonicle J read of him, Aluredus accerrimi Ingenit prin- 
ceps & doCtiſſumus totumque noyum & yetus Teſtamentum im eulogiam Anglicz 
oentis tranſmutayity &c, 

In the raign of E.x. Parliaments were very frequent, and often holden 
and fo2 the moſt part one Parliament in two years. 4 

King Edw.3. ozdained by authozity of Parltament, that a Parliament ſhould 
be holden every year once, oz moze often, if ned be ; to what end 2 fo2 mainte- 
nance and erecution of Laws, and foz redzeſſe of divers milſchiefs, and grievan- 
ces which daily happen. 


T7 Quod Curia Domini Regis deficiat, &c.] #02 it is a 
rule in Law, Quod Cutia Regis non debet deficere conquerentibus in juRiicia ex- 
hibenda, 


[ 


CAP. XXV. 


Uia non eſt aliquod breye in Cancellaria, per quod 
uerentes habent tam feſtinum remedium, ficut per 

breve Novz difleiſinz, Dominus Rex voluntatem habens ur 
celeris fiat juſtitia, & quod dilationes in placito communi 
ampurentur & abbrevientur, concedit quod breve Afciſz 
nove diſſeiſinzlocum habear in pluribus caſibus quam pri- 
us habuir. Et concedit quod de eſtoveriis bolci, proficuo 
capiendo in bolco , de nucibus & glandibus, & aliis fru- 
Cibus 
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Ribus colligend”, de corrodio, liberatione bladi, & aliorun 
victualium, ac necefſariorum in certo loco annuatim reci- 
piend”, tolneto, tronagto, palſagio, pontagio, pannagio, & 
his ſfimilibus in certis locis capiend'; cuſtodits bolcorum, 
parcorum, foreſtarum, chacearum, warennarum, portarum, 
& aliis balivis,& officiis in feod”;jaceat de cztero aſsiſa Novz 
diſſeiſinz. Er in omnibus ſupradi&tis cafibus modo conſuera 
Kat breve de libero ten'. Er ficut prius jacuit, & locum ha- 
buit in communia paſturz : ita de cztero locum habeart in 
communia turbariz, piſcariz, & aliis commun' his ſimili- 
bus, quas quis haber pertinentes ad liberum tenementum, 
yel etiam fine ten' per ſpeciale factum, ad minus ad termi- 
num vitz. In caſu etiam quando quis tenens ten'* ad termi- 
num annorum, vel in cuſtod* illud alienat in feodo, & per 
illam alienationem transfertur liberum ten' in feoffatum, 
fat remedium per breye Noyz diſleifinz, Er habeantur pro 
diſſeifitoribus tam ille qui feoffar, quam feoffatus : Ira quod 
vivente altero corum locum habeat prexdictum breye. Ec fi 
per. mortem perſonarum ceſflet remedium per predictum 
breve, fiat remedium per breve de Ingrefſu : Et quamvis 
ſuperius fiat mentio de aliquibus caſibus, de quibus locum 
non habuit prius breve Novz diſleifinz, non propter hoc 
credat aliquis illud breve non competere, ubi prius compe- 
xebat. Eclicet dubitaverint quidam, utrum in caſu quo quis 
paſcat alterius ſeperale, hieri poterit remedium per pradi- 
um breve, teneatur pro certo, quod in caſu illo per prz- 
dictum breve bonum & certum eſt remedium. Caveant de 
c#tero illi qui nominati ſunt difſeifitores, quod non propo- 
nant falſas exceptiones, per quas captio Alsilz differatur, di- 
cendo quod alias tranſfivit Aſiſa de eodem ten' inter eaſdem 
partes, vel dicendo & mentiendo, quod breye de alriori 
natura pendet inter eaſdem partes de codem ten', & ſuper 
his & conſimilibus vocent rotulos, vel recordum ad war- 
rantum, ut per illam vocationem aſportare polsint veſturam, 
& levare redditus, & alia proficua ad magnum detrimen- 
rum querentis. Et quia prius aliam poznam non habuir, 
qui hnjuſmodi fallas exceptiones mendaciter propofuir, niſ 
tantum quod poſt mendacium ſuum convictum proceflum 
fuir ad captionem Aſsiſz: Dominus Rex,cui odiolz funt hu- 
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juſmodi falſz excepriones, ſtatuit quod f1 quis diſſcifitor no- 
minatus perſonaliter proponat illam exceptionem ad diem 
fibi datum, fi defecerit de warranto quod yocavit, habea- 
tur pro diſſeiſitore abſque — Aſſiſz, & reſtituat 
damna prius inquiſita, vel poſt inquirenda de duplo: & 
nihilominus pro falſitate ſua puniatur per priſonam unius 
anni. Er f1illa exceptio po_ per balivum, non pro- 
pter hoc differatur captio aſliſz, nec judicium ſuper reſtitu- 
tioneren', & damn': Ita tamen quod {1 dominus illius ba- 
livi, qui abſens fuerit, poſtmodum veniat coram Juſtic, qui 
aſliſam ceperint, & offerat verificare per recordum, vel per 
rotulos, quod aſfiſa alias tranſivit de eodem ten' inter eaſ- 
dem partes, vel quod querens alias ſe retraxit de breyi 
conſimili, vel placitum- pendeat per breve de altiori natura : 
flat ei brevede faciendo venire ſuper hoc recordum. Er cum 
illud habuerit, & videant Juſtic', quod recordum ita ei 
miſſum valerer ante judicium, quod per illud excluderetur 
querens ab aCtione ſua, ſtatim faciant Juſtic' (cire parti, quz 
prius recuperavit, quod fit ad certum diem, ad quem re- 
habeat defendens ſeifinam ſuam, & damna, fi quz prius 
ſolvitper primum judicium, ſimul cum damnis quz habuit 
| primum judicium reddit”: quz ei reſtituantur in duplo, 
ſicut ſupradiftum eſt : & nihilominus puniatur ille qui pri- 
mo recuperavit,per m_— ſecundum diſcretionem Tuflic, 
Eodem modo f1 detendens, contra quem tranfivit afſiſa, in 
ſua abſencia oftendart chartas, vel quier' clam”, ſuper quarum 
confectione non fuerunt jurar' examinat', nec examinari po- 
terunt, pro co quod de eis non fiebat mentio in placitand', 
& probabiliter ignorare potuerunt confeftionem hujuſmodi 
ſcriprorum : Juſtic' viſ1s ſcriptis illis faciant ſcire parti, quz 
recuperavit, quod fit ad certum diem coram eis : & venire 
fac jurar' cju{dem aſhiſz. Etfi per vereditum juratorum, 
vel forte per irrotulamentum ſcripra illa verificaverint, pu- 
niatur ille, qui aſhſam imperravit contra factum ſunm, per 
poznam ſupradictam. Nec capiat Vic' de cxtero bovem a 
diſleifito, ſed a difleifitore tantum, Ec {i plures int difſei- 
{itores in uno brevi nominati, nihilominus de uno bove 
fit contentus : nec exigat boyem nifi de precio v.s. vel 
precium. 


< Tam 
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« Tam feftinum remedium.] ye Afiſe of Novel difſcifa is 
not onely maxime feſtinum, ſed maxime beneficiale remedium , foz many 
cauſes : 

1+ Zhe Defendant ſhall not be eſſoined. 

2+ The Defendant ſhall not caſf a P2otection, 

3- Þe ſhall not pzay in aid, but of the King. 
.., 4+ Yethall not vouch any ſtranger, noz any party fo the Writ, anleffe he 
enter into Warranty maintenant. 
c- 5+ The ſame Law of Receif. | | 

6. The Parol ſhall not demur, either fo2 the nonage of the Plaintiff, 03 the 
Tenant, and foz divers other cauſes. 


@ Ut celeris fiat Juſtitia', & quod dilationes, &c.] 
This concerneth the Common-wealth, foz Expedit reipublicz, ut fic finis li- Regal, 
tiumz and the duty of every god Judge, foz Boni judicis eſt lires diri- Regals, 
mere, 


T Inpluribug cafibus quam prius habuir.] xt is to beobſer- 
bed, that at the Common Law there were but two fozms of Writs of Aſſiſe 
of Noyel difſeifin in the Regiſter of the Chancery, that is to ſay, an Aſſiſe De , x.z.Af451. 
libers tenemento, and an Aſſiſe De communia paſturz foz his cattel, xc. Which 35 AM. par. 
was ſo neceſſary, as without it his Free-hold could not be manured: and the 1 8.6.22. 
Alſiſe De libero tenemenco did lie of houles, land, rent, and other things which _  , "Rn 
lay in Render, whereof a Przcipe did lie at the Common Law; but of all pzo- ; E.2. ibid. SS 
fits aprender, which conſifted in Capiendo, Colligendo, Habendo, Recipiendo, & 8 E.. ibid.z85. 
Exercendo, an Aſſiſe of Novel difetfhn did not lie af the Common Law; but the 16 E.z. ibid. 370; 
party was d2iven to his Quod permittat, in Which was great delap, and they 
which had but an eſfate fo2 life could not maintain that Writ : therefoze this 
Act doth give in all the ſaid caſes a ſpedy remedy by an Aſſiſe in lieu of the 
Quod permitrat, ſo the ſaid p2ofits were to be taken o2 hadin certo loco 3 and 
therefoze theſe woz2ds, In pluribus cafibus, &c, are verified, 


q De eſtoyeriis boſci.] Theſe (as by this fd appeareth) conſiſt Lib-s. fol.z5. lib. 
in Captendo, | 8. fol 47,48. li.9, 
Df this\wozd Eſtoverium, and of the ſeveral kinds thereof, J have ſpoken at fol.182- 
large in other places. 


T De nucibus, glandibus, & aliis fruftibus colligendis.] 


Theſe and the like conſiſt in Colligendo, and are to be taken in wods : Notan- 
dum eſt quod ſub nomine herbagit, non continetur glans, & ideo tempore glandis, & 
peſlone excluduntur porci, & caprz, niſi ad hoc ſpecialiter agatur, quod talem habeanc 
communiam ; glands enim nomine continentur glans caltanea, faoina, ficus & nu- 
ces, & alia quzque quz edi & paſci poterunt przter herbam, 

Nec de concuſla tantum pluir ilice glandis, 


Bra.lib.4. 236. 


Virg. Geo-4. 


all De corrodio.] This being a reaſonable ſuſtenance fo2 a ian, con- 44 E.3-24,25. 
liſfeth in Habendo, as by the Writ De corrodio habend' appeareth. 
And albeit this Act ſpeaketh De corrodio, yet an Aiſe ſhall be maintained Lib-8. fol.46. 
of the part of a Corrodie, but therein alſo are diverſities, as you may readLib.s, Ju COIN 
in Jchy Webs Caſe, 


T De liberatione bladorum, & aliorum victualium.] 
Theſe confift in Recipicndo, as belonging to a Corrodie, 


yl] Ac aliorum neceſſariorum.) Theſe alſo conlift in Recipiendo, 
as things Que pertinent ad yitum, yeſtitum, & habitationem hominis, | 
Ggg 2 T In 
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« In certo loco annuatina-recipiendis.”)] Note this clauſe, In 
certo loco, extends to Cſtovers,and all the p2ofits aprender, and net fo the clauſe 
of Dffices. But yet the Office mult be 1n certo loco, which 1s lo to be under- 

Jehu Webs Caſe, ſtd, as albeit the Office be removable, yet if muſt be In certo loco, when the 
Ubi (upra- Alſiſe ts bzought. 


C Tolneto, tronagio, paſſagio, pontagio, pannagio, & 
hiis ſimilibus in certis locis capiend'.)] Theſe conſiſt in Capiendo, 
and of theſe you may read at large in Jchu Webs Cale, ubi ſupra, 


7E.263-8f.3 ©þ Cuſtodiis boſcorum, parcorum, foreſtarum, chacea- 
ne Ss. rum, warennarum, portarum, & aliis balivis.] @r theſe and 
Viceu 77. 7AB.12. gtyer Dftices, you may read at large in Jchu Webs Caſe ; and this Ac concer- 
0A omg ning theſe Offices is but declaratozy, fo2 an Aſſiſe did lie of them at the Com- 
2.9047 att mon Law, becauſe a Przcipe did lie of them, as 1n that caſe 1t appeareth. 
7.2. ibid. 285. BR : 

fw bid. 370 C Et officiis in feodo.] This Statute being herein (as hath ben 
mona _ 4g ſaid) made in affirmance of the Common Law, although the Statute ſpeaketh 
28H. Diery. ' onely of Offices in fee * ; yet ſuch as have Dffices in tail,oz foz life, ſhall have 
3 Mar. Dier 153. an Alice, as by the authozities befoze cited doth appear. | | 

31 H.8. Br. ger= tf And albeit the wo2zds be generl,yet this Ad is only to be intended of Dffi- 


* Ter. Webs caſe, £08 Of P20fits, and not of Dffices of charge, and no p2ofit, 
—_ ITY But this Act doth extend as well to Offices in the Admiral Court, Ecclefi 


_F ftical Court, oz any other Court, where either the Civil oz Eccleſiaſtical 
t 315.1. A440. Law, 02 any other Law then the Common Law, #c. of England doth rule , as 
21 E.3.4 b, to Offices in Tempozal Courts which are governed by the Common Law, xc, 
ISS, as by the authozities aboveſaid, and Jchu Webs caſe appeareth, 
13 E.3.P:r,:3 If a manbediſſetſedol the whole Dffice, he ſhall have an Aſſiſe De officio 
12 Af::3.8Af4- cum pertinen' ; and albeit the ®tatute ſpeaketh, De officiis, and if he be diſeiſed 
3 E.3. Al175- of parcel of the p:ofits, he may have an Aſiſe of that parcel ; but therein alſq 
= Ae E- are diverſities, as you may reade in Jchu Webs caſe. 

+30 qe 
2 Ap.x3.lb,;, 7 Breve de libero tenemento.) go as now by this Ac, in all the 
fol.61. Jebu Webs caſes aboveſaid concerning pzofits aprender, the Aſſiſe of Noyel diſſeifin ſhall be 
Caſe. De libero tenemento, 


T Ec ficur prius jacuit, & locum habuit in communia 
paſturz, ita de cztero in communia turbariz, piſcarix, & 


Bradt.li.4. t0.231. aliis communibus hus {1milibus.) Bratton, who wzote befoze the 


22 H.3. AC. 438. making of this Act, ſaith, Quod locum habert Affiſa de qualiber communia perti- 

Tf -- wad tinen” ad liberum tenementum, ſcil, communia paſturz, turbariz, &c. And in the 

Grankr04. Teign of H.z. which was befoze the making of this Ac, an Aſſiſe did lie of a 
Common of Piſcarte , and theſe opinions had great p:obability cf reaſon : yet 
becauſe (as hath been ſaid) there was no Writ in the Regiſter in thoſe caſes, 
therefoze befoze this Ac no TUrit did lie by the general opinion of the Jud- 
ges ; but now this Act hath cleared the queſtion, 


© 
@ In caſu etiam quando _ tenet tenementum ad ter- 
minum annorum, vel in cuftodiam, & alienat in feodo.] 


4 E.z, Afl.7go. This bzanch ts an affirmince of the Common Law, foz the Fre-hold being in 


: ph. _ the leſſoz, 02 in the heir, the livery being made by the Leſſee foz years, oz Gar- 


din, doth wozk a diſſeifin, becauſe by his tozcions {ivery he diffeiſeth the = 
02 
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fo2 02 heir, fo2 the which they may have an Aſſiſe of Novel difleifin at the Com- 

mon Law, and both the Feoffo2 foz making, and the Feoffee foz taking a'tozct- 12 E.4.12, 
ous livery-were both Dilſeiſozs ; and ſo it is4f Tenant at will, o2 Tenant at 
ſufferance make a Leaſe foz pears, and the Leſſe enter, this 1s a Diſſeifn to 

the Leſſo2 at the Common Law. 

This Act ſpeaketh firſt ofa Tenant foz years, and yet a Tenant by Elegit, See the ancienc 
Statute Perchant, o2 the Dtaple are within this Law: and ſoit is of a Wes T<rms, cap. Ele 
nant at will, 02a Tenant at ſufferance,fo2 all theſe have a poſſeſſion, but other- 3-3 E-4.1-4E.3- 
wiſe it is of a Bailiff, foz he hath no poſſefſion at all. 790. 

2. Df Gardian, which extendeth not onely to Gardian in Chivalry, but to 8s an 28.43 8.3; 
Gardian in Docage, & pur cauſe de nurture, 63. 15 H.3-Bre. 

3. * Df analienation in fee, and yet an alienation in tail, oz foz life is with- 973. 20 H-3-A® 
in this Act, becauſe they are within the ſame miſchief. rig £216. 

4+ t Jf Tenant foz years, 02 a Gardian make a leaſe foz life, the remainder þ;;; cop.zz, Dic- 
fo2 life, the remainder in fe, and Tenant foz life enter, he is a Difſeiſo2, be- cif. 
cauſe he taketh the firſt livery ; and ſo it is of him in the remainder foz life, o2 Ficralib.4- ca-17. 
in fee, if he enter. oo 1.43 AB. 
j 50 E.,3.22, 

q Fiat remedium per breve de ingreſſu.] pere it is objeced, 
that if Tam feoffator, quam feoffatus be Difleiſozs by the Common Law, and (9 
declared by this Statute : 

1+ Yow the leſſo2 02 heir can have a Writ of Entry, and ſuppoſe the Entry 
by the leſſee o2 Gardian ? 

2+ Whether the lefſo2 o2 the heir may not have an election, either to have 
his Aſſiſe, oz his Writ of Entry ? 

Ts the firſt it is anſwered, that albeit it be a Diſſeifin, having regard fo the 
leſſo2 o2 heir, fo2 the benefit of the Aſſiſe ; yet between the leſſee 02 Gardian, 
and the Feoffee, it is a Feoffment, whereunto a Warranty may be annered, 
anda Uoucher had of them to recover in value (as in another place hath ben S** the filt pare 
ſaid) ſo as the leſſoz oz the heir may havea Writ of Entry in the Per agatnſt 2 ** Inſticures, 
the alienc, and pzincipally, becauſe if ts affirmed by this A, et 698, & 641, 

To the ſecond, this Ac hath pzeſcribed a fozm and o2der concerning aliena- 4 xz. A790. 
tions after the Act. viz. that living either the Feoffo2 02 Feoffee, an Alfiſe 19 E.z, ibid 400. 
ſhould lie ; and therefoze living either of them, a Writ of Entry doth not lie ; *5 3: Bc*. 875, 
_— - 7 + befoze this Ac, a Writ of Entry might have been bzought 

nce this Ad. 


T Er quamvis ſuperius fiat mentio, &c.] This is but atun- 
dans caucela, and yet pzudently added ad majorem rei ſecuricatem, 


q Fr licet dabitaverint quidam utrum in caſu quo quis 


paſcar alterius ſeperale, &c.} This Aiſe was in this caſe maintain; 
able by the Common Law. 

Wheſe woz2ps are to be intended, when one claimeth Common in the ſeveral 27 Aſp.;o. 
land of another, and puts in his cattel to uſe the ſame ; the owner of the ſoil K<lwey 22 H.7. 
hath two wates fo help himſelf, either to waive the poMeſſion, and then to bing 20.F,N.B.178.h, 
his Aſſiſe as one out of poſſeſſion, as in the common caſe of a Difſeihn, and then _ OP 
he thall have Judgement to recover the land and damages , 02 elſe he may kep neg 
his poſſeſſion, and bzing his general Writ of Aſſiſe of Noyel diſfcifin : and if 
the Tenant plead to the Aſſiſe, that the Plaintiff was Tenant of the land the 
day of the Writ purchaſed, and vet is ; the Plaintiff may maintain his Writ 
and ſay, that the land was, and is his ſeveral, and the Defendant didſ&d his 
ſeveral with his cattel, and acco2ding to this bzanch of this Act he pzapeth the 
Adliſe ; andin this caſe if it be found foz the Plaintiff, he ſhall have Judgement 
to hold the land as his ſeveral, and damages, | 

Note 
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Note that in this caſe he is not diſſeiſed of the land, but of the ſeveralty of 
is land, | | 
; And this feeding is to be underſt@d, when one claimeth a Common appen- 
dant,appurtenant,o2 in groſſe, and foz the uſe of the ſame doth put in his cattel, 
this claim, and putting in of his caftel is a Diflcifin of the ſeveralty of the land, 
and ſhall have Judgement, as is afozeſaid, accozdingly : but if the cattel come 
in by way of eſcape, this 1s a Treſpaſſe, and no Diſſcifin of the ſeveralty within 
this Dtatute. 
1By the Common Law a man that is in ſeiſin of his land may have an 
Bra&1i4. fo.217. Alliſe, fo that he is diſeiſed of the quiet injoying of his land; as when the 
Eleralib.4.cap.:. L02d, 02 any other that hath a Rent, and oftentimes diſfraineth fo2 the Rent, 
25 Al. p.51. where none is behind, the Tenant ſhall have an Aſiſe of Noyel difleifin of the 
_ x4 - land, foz that, by reaſon of the frequency of diſtreſes, he is diſſeiſed of the quiet 
Bralis 7...6. injoying of his land, and cannot make his advantage thereof, and frequentia 
2 mutat tranſgreſſionem in diſſeifinam, 
Mirror ca.2., $15, And the Mirror ſaith, that diſturbance of one that is in peaceable poſſeſſion, 
Brit, fol.z08. in th2& caſes doth amount to a Difſeifin : as if the Lozd that is in quiet poſſeſ- 
fion of his Rent cometh to diſtrain, and is by the Tenant diſturbed, ſo as he 
cannot take a diſtrefſe, this diſturbance is a difſeifin of the Rent. 
2+ When the Loz2d hath taken a Diſtreſſe, and the Tenant pay not his 
Rent, but diſturb him by unjuft ſuit of a Replevy. 
3+ When any diftrain ſo outragiouſly (that is,ſo often) as the terre-Tenant 
cannot plongh, oz duly uſe his ground. 


13A0p.x.26AfE, © Cayeant de cxtero illi qui nominati ſunt diſleiſito- 


. . E. . . - 
py + "M4 res, &c.] Aa Feme covert and an Infant are not within this Statute to 


51,52» Bro.co- have cozpozal puniſhment by impziſonment by their plea, by touching of a Re- 

—_ P08.& coz, and failing of it, 

en x *3- This Ac doth not extend to an Aſſiſe of Mordanc', 

M.18E.z. Co D& a notable Recozd ſon after the making of this Ac, upon this bzanch of 

ram RegeRot, this Ad, Mich,18 E.1. Coram Rege Rot, 3 5, North, 

35. North, In a Fozmedon, o2 any other real Acton, if the Zenant plead a Reco2d, and 

13R.2-Record 32. fail thereof at the day,the Demandant ſhall not have ſeiſin of the land, but only 
a Petit cape ; fo2 this Statute extendeth onely to the Aſſiſe of Noyel difleifn : 
and in caſe of the Alliſe, if the Tenant befoze this Statute had pleaded a Re- 
my = failed thereof, yet the Aſſiſe ſhould have been taken, as appeareth by 

> 


x. Part ofthe In- YPYere it is to be obſerved, that every man ſhall plead that, which is apt and 
pn - ve ag pertinent to his caſe; and therefoze a Diſſeiſoz that is not Tenant of the land 
9:700e4® Hall not pleadany thing that concerns the tenancy of the land, as a releaſe of 
all Actions reals, but ſhall plead a releaſe of Anions perſonals, oz any other 

plea that doth ercuſe himſelf of damages, 


T Ec 1 illa exceptio proponatur per balivum, non pro! 


: ACPLs, 2 AK, Pter hoc differatur captio Aſliſz, nec judicium, ſuper reſtitu- 
Plg. 88.3. þ: | | | 
vow ©Þ.3.x3, CLONE tENEment1, cc. ] Jn an Aiſe, as by this bzanch it appeareth, the 


16. 9Af.4.25Af, Bailiff cannot plead any matter of Recozd, either in barre oz to the Writ ; 
26. 8 H.6.9. fo2 the Bailiff cannot plead any matter, oz any plea out of the point of the Af- 
2xH.6.58.22H.6. fife, noz any thing that is not triable by the Aſſiſe, no2 any-plea which he can- 


_ - -——_<c not conclude, Ec < troye ne ſoit nul tort, nul diſſeiſin. Yereby it appeareth what 


11H.7.11.6,N.B, treaſure may be foundin the Bines of theſe ancient Statutes. 

182,24, And if therefoze the Bailiff do plead any matter of Recozd, yet the Juſtices 
ſhall p2oceed, 4c. and give Judgement ; but then the Defendant named 
in the Aſiſe may come unto the Juſtices, and verifie that there was ſuch 
Any of Reco2d, #c. and he ſhall have a Certificate of Aſſiſe by fozce of 

is Act, 


And 
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And the Writ that is given in this caſe is after judgment,but the certificate Bra&.ly, ol.z8g; 
of Aſſiſe that was at the Common Law was aſter verdic ; and befoze oz after *<- 293. Britton 
judgement when the verdic was not well examined by the Julkices,xc. the Ju- R-239.43A0 5. 
ffices of office might examine it, whereof we n&d not to treat any further in ms = 
this place, fo2 that this Statute doth not extend to that kind of certificate; only :21.4.9. H.g.5. 
J may note two things, 1. That when the RKecognitozs of the Aſſiſe give a *-N.B.180,18;, 
full general verdict, there lieth no certificate at the Common Law. 2. That Bt I1,&c, 
if any of the Kecognitozs of the Aſſiſe that gave the verdic died, the certificate Ro ww «Coram 
failed at the Common Law, fozit was to ſupply the defec of their fozmer vers $u#ge.x 27%, 
dict : ©& hereafter moze of this matter in this Chapter. 12 H,4.9, : 

Note the wo2ds of the Aſſiſe are Actachias cum, vel balivum ſuum, &c, And 
the 15ailiff plead in his own name ; I. de C. ranquam baliyus A. de B, dicit : and 


not A, de B, per baliyum ſuum, 


T Eodem modo f1 defendens, contra quem tranfivit afli- regia. juice xi, 
I2 


fa, in ſua abſentia oftendar charras, vel quier clam', &c.] ;t.,ms, 
This bzanch doth not onely ertend toan Aſſiſe of Noyel diſſcifin, but to the 183z.cf. & 196.c. 
Aſſiſe of Darrein preſentment, Juris utrum, and Alife of Mordaunc*, and ſome 3*Af-p.:.zH.5 5 
have thought to an attaint alſo : So as the Tenant ſhill not onely have a 
Certificate of an Aſſiſe by the fozmer bzanch upon matter of Kecozd, but 
alſo by this bzanch upon Deeds and Nuiet claims, and the reaſon thereof is, 3; 1.6. z0; 
fo2 that the 1Bailiff could not plead the ſame. 

And it is to be obſerved, that after the Baily hath pleaded fo the Aliſe, the £rH.7.:1, 1: AN 
+ Tenant may come befo2e the Aſſiſe taken, though it be after the Aiſe awar- p.3z-1:E.3.A0 85, 
ded, and plead any Deed, Nuiet-claim, o2 other matter of Certificate , and *226.50E.3.:0 
ſhall not be d2iven after the Aſſiſe taken,xc. to ſue his Certificate upon this 
Act to trouble the Tenant and the Recognitozs of the Alſiſe, Quia fruſtra fir per 
pluraz quod fieri poteſt per pauciora, 


T Venire facias jurar' cjuſdem Aſsiſz : Er fi per veredi- 12H 4.10-7H.4, 
* + $3 « Is 

ctum juratorum, &c.] Upon this bzanch it hath ben conceived, that EN. 183. c, 
albeit that ſome of the fozmer Recognitozs be dead, that it ſhall be tried by the 

fozmer and by others; fo2 though this Act doth ozdain that aVenire facias ſhall be 

awarded to the Jurozs ofthe ſame ACiſe, yet the ſubſequent wozds be, Er &< per 

rereditum juratorum, and ſaith not prxditorum ; ſo as upon this Ac an addition 

may be made. 

Jn an Aſſiſe the Plaintiff made title to ten Parks rent by ſpecialty of the ;,ap.c. 14E.3 
grant of the Tenant, and the Aſiſe was taken by default, and after the Zes receic x 34. Br. 
nant upon ſhewing of a Deed of defeaſance of the ſame rent upon certain con- <=*tificar Daſſ.r, 
ditions to be perfozmed on the Plaintiffs part, o2 otherwiſe the rent to ceaſe, 73) £3: 
which he averred to be bzoken, which Deedof defeaſance did bear date in a fo- ,162j Counted 
rein County, viz, tn London, whereupon a Certificate upon this Statute wag dc Atholes Caſe. 
p2aped befoze the Juſtices of Afſiſe, who adjourned the ſame in 1Bank to be re- 
ſolved, whether a Certificate didlie upon this fozein defeaſance ; where it wag 
awarded that the Certificate was maintainable, and that the Deed of defeaſancs 
being denied ſhould be triedin London, where it was found foz the Tenant, 
whereupon the Certificate was remanded to be taken in the County where 
- + = was bzought ; Dut of this Recozd thzee things are to be ob- 

erved ! 

I. That a certificate doth lie upon a defeaſance bearing date in a fozein 
County (as well as upon a Charter 02 acquitance) which was tried by 
_ of that fozein County , and by none of the Recognitozs of the 

iſe. 

2+ That a Certificate lieth by this Ac upon a recovery by default, as well 
as where the Tenant pleadeth by 1Baily ta the Aſliſe, 

3. Thab 
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26 Aſgyp.5.1 2H.4. 
20, F,N.B.182.c. 


W.1.c.26.42 E.3. 


$4. 4 E:4-1C. 
21 H.7.17. 


Stamf. 11, Cor. 


49. 2. 


tin. 


26 Af. p.47- 


Merton cap. 3+ 


Marlb, cap.8. 


Weſtm. ſecond. Cap.26. 


3+ That the Certificate muſt be ſued and adjudgedin the County where the 
Alliſe was ſued. I NT : 
Nec capiat Vic de cztero boyem a difſciſito, ſed a 


difleifitore tantum.)] This Dre which the Sheriff twk was not any 
reward fo2 doing of his office, (pro officio ſuo exequendo) fo2 that was p2ohibited 
by the Statute of W. 1. cap. 26. but this was a duty due by ancient cuffome 
after the cauſe ended. | | | | 

But where it was due onely from the diſſeiſoz, the Sheriff befoze this Ac 
did alſo incroach the like upon the diſſeiſe, which is reffrained by this Ac,any 
to be taken onely of the w2ong voer, and neither of the dileiſee, noz of the Te- 
nant that is no difſetſo2, 


q Er f1 plures int diſſeifitores in uno breye nominat, 


nihilominus de uno bove fit contentus.] This bzanch is in 
affirmance of the Law, fo2 ſ&ing they are joyned in one Wrif, they are as 
to this purpoſe but as one diſeiſoz, and therefoze but one Dre is Yue unto the 
Sheriff, 

A man that is indicted and arraigned fo2 two felonies, ſhall pay but fo2 one 
deliverance onelyp, fo2 though the felonies be ſeveral, yet the perſon that is de- 


 livered 1s but one, 


q Nec exigat boyem, niſi de precio 5.5. vel precium.] 
Yerein the makers of this Law did adde this b2zanch very p2ovidently, foz 


- there is nothing moze incertain then p2ices of things which oftentimes 


riſe and fall, and ſpecially of vicuals, and therefo2e here hating ſet down the 
paice of the Dre, they adde, if that ſhould not be the juſf p2tice of the 
Dre, which they fozeſaw might not continue long, then the ſheriff ſhould 
have F $., 


C A Þ, XX/SI. 


= brevibus de redifſeifina adjudicentur de cxtero damna 
in duplo : & fint rediſſeifitores de cxtero irreplegiabiles 
per commune breve. Er ficut in ſtaturo de Merton provi- 
ſum fuir illud breye de his qui diſſeiſir” fucrint, poſtquam 
recuperaverint per aſsiſam Novz difleifinz, mortis antecef- 
ſoris, aut per alias juraras ulterius de cztero habear illud 
breve locum in illis qui recuperaverint per defaltam, reddi- 
tionem, aut alio modo line recognitione aſsiſarum vel ju- 
ratarum. 


by the Statute of Merton both the Writ of Rediſſcifin, and of the Poſt diſ- 
ſciſin were given. 

This Statute is an Act additional in thze ſeveral points : 

I. Where the Statute of Merton gave but ſingle damages,this Ac doth give 
double damages both in the Rediſſeifin and Poſt difleifin, but the Jury is to give 
the ſingle, and the Court ts to double them. 

2, Where notwithſfanding the Statute of Merton and of Marlebridge, cap.s, 
he might be replevied by the common Writ, yet by this Ac he cannof ſo oo 
3, TWhyere 


R | 
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3- Where the Statute of Merton extended onely to Rediſſeiſins upon reco- 
veries in Aſſiſe of Noyel difleifin by verdict of the Recognitozs, and toPoſt diſ- 
ſeifins upon recoveries by verdict onely ; this Ac doth extend to recoveries by 
default, reddition, aur alio modo, as upon demurrer, #c. ſo as hereby the Rediſ- 
ſeifin, and Poſt difleifin doe lie in many moze caſes then they lay befoze, 
Sc befoze in the Crpoſition of the Dtatufe of Merton and Marlebridge, 
If an'ACiſe be bzought againſt A, and B, and A, is found the diſſeiſoz, and B. 
the Tenant,. and the Plaintiff recovereth, andB. the Tenant viNeiſeth the 
Plaintiff again, the Plaintiff ſhall have no Rediſſeiſin, but a Poſt difleifin, be- 
cauſe a Rediſſeifin lieth not but againff him that was party to the fozmer Diſ- 
ſeilin, 


—_ 
—_—_— 


CAP. XX/IL 
—_—— aliquis poſuerit ſe in o—_— aliquam 


ad proximum diem, allocetur ei eflonium : ſed ad alios 
dies ſequentes per efſonium non differatur captio inquiſiti- 
onis, ſive prius habuit efſon', ſive non, Nec admittar' efſon' 
poſt diem datum prece partium, in caſu in quo partes con- 
ſentiunt venire ſine eflonio, 


The Sfatute of Marlcbridge did p2ovidez Quod poſtquam aliquis poſueric ſe in 7 
inquiſicionem aliquam, &c, non habebit nift unicum efontams &c. Tsy which Stas COA. 
tute if was not certainly limited when he ſhould have that one eſſoin, and 
thereof enſued a great miſchief, foz the Defendant would not be eſſoined but 9 Hz ; 2; 
at the Habeas corpus, and then the Jurozs ſhould loſe their iſues,and the inqueſt Weftm.r.cap.45, 
ſhould not be taken, to the great veration and loſſe of the Jurozs, 

And therefoze this @tatute chiefly foz the eaſe of the Jurozs pzovideth, that 
the Defendant ſhould have but one eſſoin, and that eſoin muſt be at the nert 
day, and that ts at the Venire facias, and if he neglec that nert time, he ſhall ne- 
ber have it after, | _ 

This Act is to be infendedonely of a plea perſonal, and of a conimon eſſoin, 75-3-*f6in 81,83; 
and not of an eſſoin de ſervice le Roy, foz that he may caſt when he will. ©& Dier 25El. 324. b, 
the Erpoſition upon the Dtatute of — cap.I 3. 

Andalbeit the wozds of this Ac are general, yet it muſt be underſfodonely ;5 H.6.5;; 
in caſes where an eſſoin doth ite, Which is implied by this wozd allocerur, and 
therefoze if the Defendant come in by Exigent, oz Cepi corpus, and joyn iſſue ad 
proximum diem, he cannot be efloined, foz that he either remaineth in Ward, oz 
goeth by Painpaiſe,and therefoze befoze this Statute could not be eſſoined ; any 
this is a bzanch of reſtraint, and nof of enlargement. 


T Nec admittatur eflonium poſt diem datum prece pat- 


tum.) And the reaſon is, foz that ſ&ing this day is given by the pzayer and 
agreement of the parties without any eſſoin, this Statute doth enact, that peft 
diem datum prece partium, 0 efſoin ſhall be admitted. 


C AP. 
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W.1. cap.41, 


Mag,Chart. c,26, 


W.1. cap.11. 
Gloc' cap. 9. 


Weſtm. ſecond. Cap.28, 


CAP. XX/I1IT. 
Um per ftatutum Weſtm. 1. tatuatur quod poſtquam 


renentes ſemel comparaverint in Curia, non allocetur 
cis eſſonium in brevibus Aſſiſarum : codem modo de czte- 


ro obſeryetur de petentibus, 


In breyibus Afarum.] This Ac tenneth not fo Alſiſes 

ovel diflcifin no mn2e then the ſaid Þtatute of W.r. here recited doth ; S& 
CR the Expalition of the Statute of W.r.-and the rather foz that this Ad 
ſaith de perentibus, and the Plaintiff in an Aſſiſe of Novel difleifin ts called que- 
rens and not perens, but this Ac extendeth to Mordaunc”, Juris utrum, and At- 
taints, and doth remedy the miſchief of the Demandants lide, which was omit- 
tedin the Statute of W.z. And note that a Writ of Affaint is here compze- 
hended under this wozd Affiſa, becauſe it hath the quality of an Aſſiſe, yiz, to 
have a Jury returned the firſt day, and ſo in equal miſchief, 


T Eodem modo.] This is an Acof reference, that in all cafes 
where the £« of W. 1. doth take away the common eſſoin from the Tenant af- 
ter appearance, there this Ac doth take it from the Demandant after appea- 
rance. ©c& moze of this matter in the Erpolition upon the ſaid Act of W. x. 


Dr — 


Cs, 


CH”. EXIT. 
_=_ de tranſpreffione ad audiendum & terminandum 


de c#tero non concedarur coram aliquibus Juſticiariis, 
exceptis Juſticiariis de utroque banco, & TJuſticiariis irine- 
rantibus, nif1 pro enormi tranſgreſſione, ubi neceſle eſt ap- 
ponere feſtinum remedium. Er dominus Rex de gratia ſua 
ſpeciali hoc duxit concedendum, Nec etiam de cxtero con- 
cedatur breye ad audiend' & teminand' appella coram 
Juſtic afſign*, niſt in ſpeciali caſu, & certa cauſa, cum do- 
minus Rex hoc praceperit. Sed ne hujuſmodi appellari, vel 
indi&tari din detineantur in priſona, habeant brevede Odio 
& Aria, ficut in Magna Charta, & aliis ſtatutis di- 


cum eſt, 


7 Breve de tr anſgreſſione.] ajyeit the Statute mentioncth only 
a Writ, becauſe commiſſions were in thoſe daics moſt commonly granted by 
Writ, as the commiſſion to Juſtices in Ey2e, Juſtices of Oicr and Terminer, 
of Gaol Delivery, ec. yet this Ac doth not onely ertend to authozity granted 
by TUrit, but by commiſſion alſo, 


Tranſ- 
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Tranſgreſſion here is taken in a large ſenſe, foz any outrage 02 miſde- 
meanour. | 
Commiſſions of Oicr and Terminer are of thzce ſo2ts : 
Dne general at the ſuit of the King, as to hear and determine all mannet of = E.z. cap.s, 
Treaſons, Felonies, Riots, Routs, Treſpaſſes, xc. 
Another particular at the ſuit of the party, and that in two ſozts : Dne na? 29 E.z 37. 
ming particularly the party grieved, as Rex dileis & fidelibus ſuis A, B, & C, 
ſalurem, Ex gravi querela D, accepimus quod E.F, & G. & alii malefaRores, & 
pacis noſtrz perturbatores in ipſum D, apud N. yi & armis inſultum fecerunt, &c. 
And the other is moze general, and of this fozm, Rex dileCtis, &c, Ex clamo- 
fis querimoniis diverſorum hominum de Con? N. ad noſtrum ſzpius peryenit audi- 
tum, qued A. Epiſcopus Winton?, &c. plures & diyerſas oppreſſiones, &c. 
The third is as well at the ſuif of the King,as of the party, all in one Writ 
o2 Tommiſſion, as hereafter in this Chapter ſhall be touched. 
The miſchief befoze the making of this Act was, that Commiſſioners of 
Oiler and Terminer,&c, were p2ocured, and named by the parties whom the 
matter concerned; ſo as the Commiſſioners were neither indifferent; no2 of tad 
ſufficient knowledge and learning. And the miſchief was the greater, fo2 that -%; 672277” 
when a man ſued out a Commiſſion of Oier and Terminer at the ſnit of the : as 
party agatift divers perſons foz taking of his gods, and fo2 eſloigning the 
ſame, to the end to waſte and convert the ſame to their own uſes; the party 
that ſued the Oier and Terminer ſhould have a Writ tothe Sheriff, rehearſing 
this matter,and command him to arreſt the gods, and fo put them in ſafeguard 
until it be otherwiſe p2ovided 02 adjudged by the Juſtices of Oier and Termi- F-N-B. 113+ 
ner, &c, and if upon this ſnit it were found foz the Plaintiff, the Juſtices of 
Oicr and Terminer might reſtoze the party to his gods, o2 give damages to him 
foz them : wherein it doth vary from an Action of Treſpaſſe ſued befoze Juſti- 
ces of the one Bench oz the other : and where the party in particular is to bs 
reſtozed to his gods, o2 to recover damages, the ſuit is pzoperly by UWrif, ac- 
co2ding to the wozds of this Act (Breyede cranſgrefſione:) and by the Statute of regiq. 2; 
34 E.3z. the Commiſſioners o2 Juffices named in the Writ are to be named by 34 E.z;cap.r. 
the Court, and not by the party. 
The ancient fozm of Commiſſions of Oter and Terminer were of all Trea- 4: AM ps. 
ſons, Felonies, xc. Gricvances, Crtoztions, and Deceits made to the King 
and fo his people, as well at the ſuit of the King, as of the party, xc. 
If a Commiſſion of Oier and Terminer be diſcontinued 02 erpired, #c. the 44E.3.3i.F.N.s, 
Jndicments and Reco2ds ſhall be removed into the Kings Bench, as to their 243. 38 H.s. 
p2oper renter, Commiſi, Br 


T Exceptis Juſticiariis de utroque banco.} yere is remedy 
foz both the ſatd miſchiefs, foz the Juſtices of either Benches are p:eſumed to 
be men of integrity, indifferency, skill, and knowledge. 

Yereof you may read in Scamford, Plac. cor. 55,56, 


 Niſi pro enormi tranſgreſſione, ubi neceſle eſt appo- 


nere feſtinum r emedium.) Vere it 1s called, Enormis tranſereſſio, 

= the Statute of 2 E. 3, cap, 2, it is calted, Grand Leads, oz hozrible Treſ- 
paſſes. 

Ficzherberr ſaith, that this Writ is to be granted when a great aſſembly, in- F.N.B. ubi ſupra, 
ſurrection, 02 hainous miſdemeanour, o2 Treſpaſſe is committed tn any place, 
then the manner and uſe is to make ſuch a Commiſſion, to hear and determine 
ſuch misbchaviours. 


The Regiffer termeth if, Enormis ſeu horribilis, Regilt. x25, a; 
And if the Treſpaſſe be not Enormis ſeu horribilis, there lieth a Writ of Su- Regiſt.124 b. 
perſedeas, 02 Revocation, Quia nonenormis, ſeu horribilis, iz AAſſp.2t: 


Hhkh 2:  Domi- 
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Magna Charta, 
cap.8. W.1, ca.42- 


Nota. 


Paſc.11 E. 3..Co- 
ram CONC. regis. 


Brit.fol.5. 22 B.3- 
Coron, 97,98. 

4 H.6.15. Regiſt, 
judic,76. 3 H.7» 
cap.I, = Hog-2. 
13H.4.10. 17E-+3» 
13. 24 E£.4-19+ 


Diex 1 20. 


44 E344. tit, 
Coron, F. 95. 
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T Don! Rex degratia ſua ſpeciali, &c.)] This is an ac o& 
Grace, foz hereby the King is refrained ot his power to grant Commiſſions of 
Ojer and Terminer to whom he will at his pleaſure. 

The ſtyle of the Recozd befoze Juſfices oz Commiſſioners of Oicr and Termi- 
ner, ſometimes have been, Coram Rege & concilio ſuo apud S, &c, and ſome- 
time, Coram concilio Regis apud, &c, whereof take one Recozd foz example, ſty- 
led thus : #91] | 

Placita coram condilio Regis apud Weſtmon* de termino Paſchz, Anno 
regni Regis E, 3.11. Nicholas Kertels Caſe in a Commiſſion of Oier and Ter. 
nuner, 


T Nec ectiam de cxtero concedatur.] an appeal doth lie ci- 
ther by Writ Dziginal, o2 by Will, 

The D2iginal Urit iſueth out of the Chancery. By Will, as in the Coun- 
ty befoze the @heriff and Co2oners ; alſo befoze Juſtices of Gaol-delivery, if 
the appellee be in p2iſon befoze them, and (as it appeareth by this A) befoze 
Commiſſioners of Oicr and Terminer, befoze Juſtices of Ni6 prius, and by Will 
alſo befoze the Juſffices of the Kings Bench. 

It ſeemed to Firzherberr, in abzidging of the caſe of 44 E. z, that Juſtices of 
| 6 having power by the Statute of 34 E. 7. (which there is called, Le noyel 

ratate) might receive an Appeal by Bill, becauſe they had power to hear and 
detexmine Felonies ; but that Statute doth give them power to hear and de- 
termine Felonies at the ſuit of the King, and the Buk at large ſpeaketh onely 
of Juſtices of Gaol-delivery. 


q Sed ne hujuſmodi appellati, vel indi&ati din detine- 


antur in priſona, habeant breve de Odio & Atia.] gs betae 
in Magna Charta, cap. 26, & 29, Gloc, cap,g. this bzanch well erplained. 


A————_—_ 


CAP. XXX. 


A—_— de cxtero duo Juſticiarii jurari, coram qui- 
bus, & non aliis capiantur Aﬀiſz noyz diſſcifine, 
mortis anteceſloris, & atrin&tz : & aſſocient ſibi duos, vel 
unum de diſcretioribus milicibus com', in quem venerint: 
& capiant afhiſas rpms, & attinCtas, ad plus ter per an- 
num, viz, ſemel inter quindenam Santi Joannis Bapriſtz, 
& galam Auguſti : & jrerum inter feſtum Exalcationis ſan- 
az Crucis, & Ocab. San&i Michaelis : & tertio inter fe- 
ſtum Epiphaniz, & feſtum Purificationis bearz Mariz. 
Er in quolibet com', ad quamliber captionem aſsiſz, ante- 
quam recedant, ſtatuant diem de reditu ſuo; ita quod omnes 
.de com ſcire poſsint eorum adventum, & de termino 
in terminum adjornent raſsiſas. Si per vocationem war- 


ranti , per eſlon', yel per defectum recognitorum, fi ad 
unum diem Captio carum differatur, Er fi aliqua de 


ol 


cau- 
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cauſa viderint, quod utile fir, quod aſsiſz mortis ante- 
ceſſoris per cllonium, vel vocationem warranti reſpe&tu- 
ate adjornentur in banco, liceat cis hoc facere, & tunc mit- 
rant Juſticiar' de banco recordum cum brevi originali, Et 
cum loquela pervenerit ad captionem aſfsiſz, remittarur lo- 
quela cum brevi originali per Juſticiar' de banco, ad pri- 
ores Juſticiar , coram quibus capiatur aſsiſa. Sed de czre- 
ro dent Juſtic' de banco in hujulmodi aſsifis ad minus qua- 
tuor dies per annum, coram przfat' Juſtic' aſsignatis, ut 
parcant laboribus & expenſis. Atterminencur inquiſitio- 
nes capiendz de tranſgreſs' placitat” coram Juſticiar' de 
utroque banco: niſ1 ita enormis fit tranſgreſsio , quod 
magna indigeat examinatione. Atterminentur etiam inqui- 
ſitiones coram eis de aliis placitis placitatis in utroque ban- 
co, in quibus facilis eſt examinatio, ur quum dedicitur in- 

reſſus, vel ſeiſina alicyjus, vel in caſu quum de uno articulo 
C inquirend', Sed inquiſiriones de grofsis & pluribus arti- 
culis, qui magna indigeant examinatione , capiantur co- 
ram Jultic' de bancis, nit ambz partes petant, quod in- 
quiſitio capiatur coram aliquibus de ſocierate, cum in par- 
res illas venerint: quod de cxtero non fiat niſt per duos 
Juſtic, vel unum, cum aliquo milite de com”, in quem 
partes conſentiunt, Necatterminentur hujuſmodi inquiſi- 
riones coram aliquibus Juſticiariis de banco, niſt ſtatuatur 
certus dies & locus in com”, in przſentia partium : & dies 
& locus inſerantur in brevi de judicio per hzc verba : Prx- 
cipimus tibi quod Venire facias coram Juſticiariis noſtris 
apud Weſtmonalt, in ofta. Santi Michaelis, niſi talis & ta- 
lis tali die & loco ad partes illas venerint, xij. &c. Et cum 
hujuſmodi .inquiſttiones captz fuerint, retornentur in ban- 
cis, & bi fiat judicium, & irrotulentur. Er ft omifla forma 
predict aliquz inquiſitiones capiantur, pro nullis habean- 
rur : excepto quod alsiſzx ultimz preſentationis, & inqui- 
fitiones ſuper Quare impedit atterminentur in proprio com' 
coram uno Juſticiar de banco, & uno milite, ad certos 
ramen diem & locum in banco ſtatutos, five detendens con- 
ſentiat, five non: & ibi ſtatim reddatur judicium. Habeant 
de cxtero omnes Juſticiarii de bancis in itineribus clericos 
irrotulantes omnia placita coram eis placitar', ficut antiqui- 
tus habere conſueverunt. Itemordinatum eſt, quod Juſti- 
ciarii 


Alt 
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27 E.1. Cap.4. 
York 13 E.2.ca. 3. 


27 F.1, Cap.4- 


12 E.2, cap, 3. 


14 E. 3. Cap.16, 


Bro.Niſiprius 37, 
See the form of 
the Poſtea here- 
after in this 
Chapter: 
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ciarii ad aſiſas capiend' afsignati non compellant juratores 
dicere preciſe, f1 AX difſeiſina vel non, dummodo dicere yo- 
luerint veritatem fac&ti, & petere auxilium Juſtic. Sed (i 
ſponte velint dicere, quod diflciſina eſt, vel non, admitrta- 
tur corum veredictum ſub ſuo periculo. Er de c#tero non 
ponant Juſtic' in aſsifis, aut juratis aliquos jurat, niſi cos 
qui ad hoc prius fuerunt ſummonuiti. 


Cap.zo, 


This Statute conſiſteth of many b2zanches, whereof we ſhall ſpeak in their 
o2der ; and firſt it is to be ſeen what miſchiefs were befoze the making hereof, 
the p2incipal whereof we ſhall touch. | 

I, Befoze the making of the Statute of Magna Charta, Sfliſes were onely 
to be taken in the Court of Common Pleas, which was miſchievous to the 
Recognitozs of the Aſſiſe : it 1s p2ovided by Magna Charra, that they ſhall be 
taken in the pzoper County once every year, and that remedy was to ſhozt, 
and therefoze they are by this Ac to be taken oftner. 

2+ Another miſchief was; that the Juſfices of Aſſiſe were not ſometime 
but appzentices of the Law, and a Knight aſſociate to them which oftentimes 
were favourable. 

3+ And if the Recognito2s of the Aſſiſe had not given their verdic, the Jy- 
fkices could not (befoze this Ac ) have adjourned the Recozd into the Court of 
Common Pleas. 

4+ Alſo, if a fozcin Plea had been pleaded, o2 fozein Tioucher had, they could 
not have adjourned it into the Court aboveſaid. 

5+ Wefoze the making of this Ac, all Jurozs, together with the parties, 
came up to the Kings higher Courts of Juſtice, where the cauſe depended, & 
propter tantam, & intolerabilem popult noſtri ja&turam, non ſolum ad corundem jura- 
torum exonerationem, ſed etiam ad celerem partibus in curia noſtra placitantibus 
Juſtitiam exhibendam, 8&c, And this 1s the firſt Ad that gave the UWrit of 
Nifi prius. 

6+ "Alſo befoze this Act ſome Juſfices did rule over the Recognitozs, to give 
a p2eciſe o2 direct verdict withont finding the ſpecial matter, 

Now the remedies doe follow, 


q Aſignentut de c#tero duo Juſtic jurati, coram qui- 


bus & .non aliis ,&Cc. ] Yereby it appeareth what an honourable ©pi- 
nion the Law hath of the Kings Juſfices \wozn, that they are omni exceprtione 
majores, 

But this bzanch hath been manifoldly altered, fo2 by the Statute of 27 E.1, 
cap,4. theſe Inquiſitions and Recognitions were tobe taken coram aliquo Ju- 
ſictar* eorundem, coram quibus placitum dedutum fuerir, aflociato uno milite co- 
mitatus 111ius, &c, 

By the Statute of York, they are to be taken bcfoze one Jiiſttce of the one 
place o2 the other, having aſſociate to him, Un piode home de paiis, chivalicr, 
OU AUtCr, 

15ut by the Statute of x 4 E.3. they may be taken befoze any Juffice of the 
one 1Bench oz the other, oz the Kings Serjant ſwozn, which is intended of 
any Serjant at Law, foz that every Serjant is ſwozn. 

And this Act is extended to the Kings Attozney,being joyned with one of the 
Juffices o2 @erjants ; and albeit the King make choice of ſome @erjants to be 
of his Councel and fe, yet ina general ſenſe all be called the Kings Serjants, 
becauſe they be all called by the Kings Writ . 

« Ad 
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«4 Ad plus terrzx per annum.) Hereby the fozmer time given 
by Magna Charrta is inlarged, 
” Theſe daies are altered by later ®tatutes, 
by 27E. 1, it is p2ovided they ſhall be taken cempore vacationis, Vide Fans 
14 E.3. 


C Quindena Santi Johannis Baptiſtz.] This return among 


others is taken away by the Statute of 32H,$, 32 H.8, capzt, 
| Gula Auguſti.] Guic of Auguſt, This is alſo mentioned in the 27,5-3-fr.3 


Statute of 27 E,z, &c. the Feall of ©, Perer ad yincula is on this day, being the 5; Com.316. 
firft day of m—_—_ as it appeareth in P1, Com. where it is ſaid, Al feaſt de'S. Pe- ; | 
ter en la Gule de Auguſt. 

The reafon why it is called Gula Auouſti, you may reade in Durand, 
in his Bok De rationali diyvinorum, Lib. 7, De feſto Santi Perri ad yin- 
cula. 

This I have added, not ont of any curioſity, but that the 'Reader might 
mma what he reads, which hath ben mine endeavour thzonghout all 
this wo2k. 


@ Statuant diem de reditu {uo.] That is, by Þzoclamation in 
open Court, 


q De termino in terminum adjornent Aſsiſas.] ww the Mag;Charr,e.si; 
Expoſition upon the Statute of Magna Charta, Er yide lib,4, fol,q. Vernons 
Caſe, & lib, $, fo-57, Le Courttee de Ruclands caſe, 

« Per vocationem warranti. ] Fozein pleas are taken within Mag:Chartc.r2; 
the equity of this Act, and ſo are demurrers doubtful, and other pleas and pzo- RING a 
c&dings, #c. as well befoze as after verdict. —— 

Jn an Aſſiſe, the Tenant pleads a releaſe made in a fozein County, where- 
upon the Recozd is adjourned into the Court of Common Pleas ; that ** **?3*+ 
Court may grant a Nif prius into the fozein County, foz albeit in this 
Caſe the Court of Common Pleas hath by this Ac delegaram peteſtatem 
fo2 the trial of the relcaſe, yet all incidents thereunto are therewith 
granted. 


Per eflonium.) This mult be intended of an eſſoin ultra mare, foz 
the common eſſoin, oz de ſeryicio Regis lieth not in this Caſe. 


7 Remittatur loquela.] That is, the Recozd of the Aliſe, toge- 
ther with the oziginal Writ ſhall be remaunded to be taken, xc. in the pzo- 
per County befoze the fozmer Juſffices. 


T Atterminentur etiam inquiſitiones coram eis de aliis 
placitis, &c, in quibus eſt facilis examinatio, &c, Sed in- 
quiſitionem de groſsis & pluribus articulis quz magna 
indigeant examinatione, &c. nifi ambz partes perant, &c.] 

Upon this Statute a Writ in the Regiſter is framed, Quod inquiſitiones Regiſt; 186; 


—_ ſunt examinationis, non caplantur in patria, & de ſuperſeden- 
Oy CC, 


T In breyi de judicio in hac verba.] preciginus cibi, quod 43 8.3; cap.in 
Venire facias coram Juſticiariis noſtris apud Weſtm' in Oftabis SanQi Michaelis, | 
nult ralis &talis, cali die & loco ad partes illas yenerint, 12,&c, 
The 
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The judicial Writ now in uſe hath [prius] befoze [ yeneric,] and thereof it ta- 
keth the name of Nik prius, | : 
14E 3.cap.16. Although the Statute of 14.3. ſpeak not of an attaint, vet is an attaint 
33E-3- attain 77. Within it, fo2 the effect of that D2vinance is, that in all caſes where a Nig 
prius is grantable, it ſhall be granted befoze Juſtices of Aſſiſe. 
Albeit this Act be general, yet a Niki prius ſhall not be granted where the 
- 9." King is party, oz where the matter toucheth the right of the King, with, 
<*44 Nik prius out a ſpecial warrant from the King, oz the aſſent of the Kings At- 
16,F.,N.B.241.2. fourney- ES 
The Duke of Exeter being Plaintiff in Treſpaſſe, fo2 the Duke a Ni prius 
$2 H.6.9,F.N.B. was payed, and it was denied, foz that the Duke was of great power in that 
Vice. 11E.3. County, and if trial ſhould be had in the Country, inconvenience might there- 
A upon follow. 


T Etcum hujuſmodi inquiſitiones captz fuerint, recor- 


nentur in bancis, & ibi fiat judicium, & irrotulentur,) 
Verewith agreth the Statute of York ubi ſupra, | . 
1y the Statute of 14 E. 3.cap.16, the Chief Juſtice of that place. ſhall re- 
turn the Recozd, and ſhill return the verdict under his ſeal. 
The return of the Juſtices is, Ad quem diem hic venerunt partes przd*, & Jy. 
Riciarii ad affiſas coram quibus, &c, miſerunt hic record*in hc yerba ; And this re, 
furn is called the Poſtea, becauſe the Recoz2d beginneth thus : Poſtea die & loco 
infra contentis coram (and nameth the Juſtices of Aſſiſe) Juſticiariis ipfius domini 
Regis ad afſiſasin Com? N, capicnd” afſignat* per formam ftaturi yenerunt tam le Pj? 
quam le Def, &c, | Eo.” 
Livre de entties. If one of the Juſtices of Aſſiſe die befoze the*return, a Certorari may be 
m_—_— atbarded out of the Court of Common Pleas to the ſurvivo2 to certifie the 
in Com; verdict; Jfboth the Juſfices die, the Clerk of the Aſſiſe may bzing it in with, 
Banco. 2 H.7,10, Out a Certtorani, 02,4 Certiorari may be awarded to the Crecuto2s, o2 Admini- 
ſimite. Diers, MErato2s of them to certifie the Reco2d. | 
Mar. 163, But this Ac was defective, fo2 hereby the Juſfices of NiG prius might take 
Statute of York. verdicts and inquiſitions, but they could not Recozd non-ſuits of the Deman- 
12E.2.c.4.14E-3- dant oz Plaintiff, o2 defaults of the Tenant oz Defendant, which was reme- 
£16.17 E.3-23- djed by the Statute of York. 


q Ft fi omiſla forma predidta aliquz inquiſitiones Ca- 


piantur, pro nullis habeantur.)] Foz the rule of Law is, Non obſer- 
Regula, vata forma infertur adnullatio aCtus ; but that rule is to be underſtood, De eſſen- 
| tiali forma, And not De accidentali, 


T Excepto quod Aſciſzultimz preſentationis, & inqui- 
ſitiones ſuper Quare impedit atterminentur in proprio 


Com', &c. & ibi ſtatim reddatur judicium.)] The reafon of 
making of this bzanch was in reſpect of the danger of laps, and therefoze in 
favour of the Patrons this clauſe was added, that the Juſkices of Nif prius habe 
power fo give judgement in theſe two Actions. 

4 Mar. Dier x35, And albeit the wozds of this bzanch be, Er ibi Ratim reddatur judicium, pet if 

9 El. Dicr 260, the Juſfices of Nik prius doe not give judgement, upon return of the-Pcſtea 
judgement may be given by the Court to which the return is made, fo2 by theſe 
wozds the higher Court is not reſtrained, and this bzanch giving to the Ju- 
ftices of Nifi prius power to give judgement, they have thereby power included- 

Incident, ly,as incidenf,given to award erecution, that is,a Writ to the Biſhop, but that 
Writ is not returnable ; but after the Recoz2d be returned into the Common 


Wench, if the fozmer Writ be not erecuted, that Conxt may. grant a nn 
ICUE 
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Sicut alias, returnable into that Court, all which is wozthy of ſingular obſer- 

vation. 
And Juſtices of Ni prius have power to inquire of incidents, 18E.3.49,50; 
Alſo Juſfices of Nic prius may amerce Jurozs, and demand them npon a 17 E.3.23. 

pain, and alſo puniſh them fo2 mildemeanozs done in their pzeſence, which 

are in deſpite of the King, and thereupon make pzoces, and what lieth in aid 

and furtherance of the bufinefſe they may recozd, likewiſe they may recozd a 

pzayer to be received. 


« Habeant de c#tero omnes Juſticiarii de bancis in Iti- 
neribus Clericos irrotulantes omnia placita coram eis placi- 


rar”, ſicut antiquitus habere conſueverint.] Herebyit appeareth 2 * Flimar7t 


that the Juſfices of Courts did ever appoint their Clerks, ſome of which after 
by pzeſcription grew tobe Officers in their Courts ; as here it is put foz er- 
ample, that the Juſtices of the Benches in their Circuits had Clerks that en- 
rolled all Pleas pleaded befoze them as anciently they uſed to have, that is, as 
by the Common Law. 

Now the cauſe of the making of this bzanch, was, that the King was infoz- 
med that he might ered Offices foz entringand inrolment of Recozds in his 
Courts of Jnſfice, and ſpecially befoze Juſfices of Aſſiſe, which this bzanch 
declareth to belong to the Juſtices, and that they had enjoyed the ſame of anct- 
ent time, that 1s, by the Common Law. 

And the reaſon thereof is twofold: x, Foz that the Law doth ever appoint 
thoſe, that have the greateſt knowledge and skill, to perfozm that which is to 
be done. - 2+ The Dfficers and Clerks are but to enter, intol, oz effec that 
which the Jaſfices do adjudge, award, oz o2der, the inſufficient doing whereof 
maketh the p2oc@ding of the Juſfices erroneous, then the which nothing can 
be moze diſhonourable and grievous to the Juſfices, and p2ejudicial to the 
party ; therefoze the Law, as here it appeareth, did app2op2tate fo the Juſti- 
res the making of their own Clerks and Officers, and ſo to pzoceed judicially 
by their own inſtruments : And that this was the Common Law, the King 
cannot grant the Dffice of the Shire oz County Clerk; (who is to enter all 
judgements and pzocdings in the County Conrt) fo2 that the making of the Lib.s. fol 
- Shire Clerk belongeth to the Dheriff by the Common Law, as in Miccons Caſe —— Gl 
it appeareth, Ec fic de czteris, 


T Juſticiarii ad afliſas capiend' afſignat' non compellant 
juratores dicere przciſe (1 fit difleifina, yel non, dummodo 
dicere yoluerint veritatem fa&ti, & perere auxilium Juſtic. - ,,,.u,1;. 


Sed (1 ſponte voluerint, &Cc.] The firff queſfton upon this bzanch Conn —_ 
was, UWhether in caſe of Aſſiſe, if the iNue were joyned upon a collateral mat- of che Inftirutes, 


ter out of the point of the Afſiſe, whether upon this ſpecial iNue the Jarp (&.366,367- 
might cive a ſpectal verdic, 

2. The ſecond queſtion was, Whether it did extend to all other Actions, ,.. .... 42E.2; 
d2 onely to theſe Actions Wherein the Defcndant oz Tenant might plead a'ge 45E.3-204:E.3; 


| 7 1.40 E.z.2. 
neral 1ne, 41E-3.10.47E.3. 


3- Thirdly, Whether in all Actions the Jury might give a ſpecial verdic 29. 26 E. z- ver- 
upon a ſpecial iſſue, upon an abſque hoc, o2 otherwiſe, did 21. 9 H.7.3, 

In the end it hath been reſolved, that in all Actions real, perſonal,and mirt, — 
and upon all i\ſues joyned general oz ſpecial, the Jury might finde the ſpecial 260. x1 aL. 
mafter of fac pertinent, and tending onely to the iſſue joyned, and thereupon 13 El.30. 3>H.8. 
p2ay the diſcretion of the Court foz the Law: and this the Jurozs might doe at 47: *\-<951-92. 
the Common Law, not onely in caſes between party and party, whereof 3 £:3- £2:-284- 
this Act putteth an example of the Aſiſe, but alſo in Pleas of the Crown ***43%$ 35-44% 


n .44.:26 8.8.5. 


Dowmans Cale. 
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at the Kings ſuit, which is a pzoof of the Common Law, foz if this Ac had 
made a new Law, and that other like caſes between party and party had been 
taken by equity, yet the King had not been bound thereby : and note the next 
p2ecedent clauſe of this Ac and the ſubſequent are both in affirmance aiſq 


of the Common Law. 


q Ft de cxtero non ponant Juſtic in aſsiſts, aut juratis 


aliquos juratores, niſi eos qui ad hoc prius fucr' ſummoniti.) 
Where this bzanch ſaith non ponant Juſtic' in athſis, the meaning is, that the 
Fuftices ſhall not ſuffer the Sheriff to put into the pannel any men which 
were never ſummoned ; foz befoze this Ac if the Sheriff had made a pannel, 
and the Jurozs had not appeared, the Sheriff ld have impannelled others 
of the ſame County who were never ſummoned, which was a wz2ong fo them 
that were.ſo newly returned, and is now p2ohibited by this An, whereupon 
any ſo unduly returned may have his Action againff the Sheriff, foz2 this 
Ad is made foz the relief of them that were ſo unduly returned, 


CHAP. XEEAT. 


Um aliquis implacitat” coram aliquibus Juſtic”, pro- 

ponat exceptionem, & petat quod Juſtic' eam allocent, 
quam f1 allocare noluerint, {1 ille qui exceptionem propo- 
ſuerit, ſcribar illam exceptionem, & petat, quod Toktc 
ſigilum ſuum apponant in teftimonio, Juſticiarii appo- 
nant ſigilla ſua. Er fi unus apponere noluerit, apponat alius 
de ſocictate, Er fi forte ad querimoniam de fa&to Ju- 
ſticiariorum venire fac' dominus Rex recordum coram eo, 
& 11 illa exceptio non inveniatur in rotulo, & querens 
oftendat exceptionem ſcriptam ſub figillo Juſtic' appenſo, 
mandetur Juſticiario, quod fit ad certum diem ad coy- 
noſcendum figillum ſfuum, vel ad dedicendum. Er {1 Ju- 
ſtic' ſigillum ſuum dedicere non polvit, procedatur ad judi- 
cium ſecundum illam exceptionem, prout admittend” eflet 


vel caſland”. 


At the Common Law, befoze the making of this Ac, a man might 
* have hada Writ of Erroz fo2 an Erroz in Law, either in redditione judi- 
cit, in redditione executionis, 02 in proceſſug &c, and this Erro2 in Law muſt 
be apparent in the Reco2d, 4c. Foz the Writ of Erroz ſaith, Quia in 
Recordo & proceſſu, &c. error intervenit manifeſtus, &c, £2 foz Erro2 in falty 
by alledging matter out of the Recozd, as death of either party, 4c. be- 
foze judgement: Now the miſchief befoze this Statute was, that when 
the Demandant o2 Plaintiff , oz the Tenant o2 Defendant did offer to 
alledge any erception, (as in thoſe daies they did ore renus at the 
barre) pzaping the Juſtices to allow if, and the Juſtices over-ruling ya 
a 
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2s it was never entredof Recozd, this the party could not aſſign fo2 erroz, be- 

cauſe it neither appeared within the Recozd, noz was any erroz in faic, but in 

2.aw, and ſo the party grieved was without remedy, foz whole relief this Sta- 

| tute was made. 


{ Cum aliquis implacitatur.] This a doth ertend as well to £16, .... 4 
the Demandant 02 Plaintiff, as to the Tenant oz Defendant in all Actions ,.. a. 
real, perſonal, and mirt ; and regularly it extendeth not toa Ctranger to the 208.3. Conuans 
Reco2d, which is not to come in lien of the Tenant,xc. Foz example, if the 46. 
45ailiff of a Franchiſe demand Conuſans, and the Juſfices over-ruls the ſame, 
he cannot pzay the Juſtices to inſeal a Bill, becauſe he is no party tothe Re- 7 £323-* 
co2d 2 but yet one that offereth to be receited, and is denied, albeit he be none 
of the parties to the Writ, yet becauſe he is pzivy in effate, and to be in loco 
tenencis, he ſhall have the benefit of this Ag ; andſo it is of the Uouch&e,though 
he be no party to the Writ, becauſe he is in loco tenentis, 


© Coram aliquibns Juſticiariis.] aiveit the letter of this 
bzanch ſemeth to extend to the Juſtices of the Common Pleas only, by reaſon 
of theſe woz2ds, Er fi forte ad querimoniam de fato Juſtic* Venire fac* Dominus Rex 
recordum coram eo, (Which 1s by Writ of Crronr info the Kings Bench) yet 
that is put but fo2 an example, and this Ac extendeth not onely to all other 
Courts of Recozd (foz upon Judgements given in them a Writ of Errour lieth 
in the Kings 1Bench) but to the County Court, the Yundzed, and Court ba- 
ron, foz therein the Judges were moze likcly foerre; and albeit, of Judge- 
ments given in them a Writ of Erronr lieth not, but a Writ of falſe Judge- 
ment in the Court of Common Pleas, yet the caſe being in the ſame, 02 
greater miſchief, the purview of this @tatute doth ertend to thoſe infericar 
Courts. 


T P roponat exceptionem.) This ertendeth not onely to all Pleas 21 H. 4.52465; 
dilatozy and peremptozy, #c- and (as hath been ſaid) to pzayers to be received, 2 A#%p.8. 16 Fake 
Oier of any Reco2d 02 Deed, and the like ; but alſo to all challenges of any Ju- = 3292 ? 


ro2s, and any material Evidence given to any Jury, Which by the Court is = SED b; 
over-ruled, - tE 4, 12.b, 
+N.B. 21.0. 


T Jufticiarii apponant figilla ſua,] yere is an erpzeſſe coni- 
mandment given fo the Julkices ; and yet if one refuſe, and any of the other 
inſeal the ill, if ſufficeth, but if they all refuſe, it is a contempt in them ll; 
fo2 it tteth not in the power of the Juſfices that denied to perfozm the purview 
of this Act, to take advantage of their own w2ong, and the party grieved may Regiſt.132. 
have a Writ grounded upon this Statute to the Juſfices, commanding them 
to put their Deals Juxta formam ſtatuti, & hoc ſub periculo quod incumbic nullate- 
nus Omittarls, 

And though no fime be appointed by this Ac, when the Juſtices ſhall put 2* 7-4-5263; 
their Seals, the party muſt pzay the ſame befoze Judgement ; but if they deny _ —__ 
it, then may they be commanded after Judgement to put their Seals, and then * * ; . 
the putting of their Seals after Judgement ſhall be ſufficient. 


T Er querens oftendat exceptionem ſcriptam ſub figill 
Albeit the party grieved be dead, yet his heirs o2 Erecutozs, #c. accozding 
the caſe, ſhall have a Writ of Errour upon this Bill of Exception. 

In this caſe the Plaintiff can alledge no diminution, foz he muſt hold him- ** 11-4. ubi ſupe. 
_ tg matter in the Bill ſealed; and if it be not there, it was his folly 
o omit it, 


T Mandetur Juſticiario quod fic ad certum diem. 
Albeit ſome have holden, that the Juſtices 7 bing in the 45ill under their 1: H.4.52,53 
2 Deal, 


2. Part ofthe In- 
ſirutes, ſc, 102. 


Book of Entrics, 


$tatut. de Religi- 
ofis, Anno 7 E.1. 
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Seal, and acknowledge it, yet the ſurer way is fo follow the o2der pzeſcribed 
is Act. 

we the Juſtice die, yet ſhall there a Scire facias goe againlk his Erecuto2 oz 
Adminiſtratoz ; foz the death of the Judge, Which is the ac of GD 7D, 
cannot pzejudice the party, noz make the' purview of this Statute to be of no 
fozce. : 

yy if a man be outlawed, and at the time of his Dutlawzy he was beyond the 
Seas in war in the Kings ſervice, and bzings a Writ of Errour fo reverſe hig 
Dutlawzy,and obtains a Certificate of the Parſhal of the Kings hoſt under his 
Seal (as he ought to do.) In this caſe notwithffanding the Parſhal die, yet may 
he aſſign the ſame foz Errour, and upon ſhewing of the Certificate have a Scire 
fac to theErecuto2s oz Adminiftratozs of the Parlſhal. 


@ Ec fi Juſticiarius figillum ſuum dedicere non poſlir, 


procedatur,&c.)] @n the other ſide,if the Judge deny his Seal, then may 
the Plaintiff in the Writ of Erroz take iNue thereupon, and pzove it by wit 
neſſes ; foz it lieth not in the Judge in this caſe to fruſtrate thts ercellent Law 
made fo2 advancement of Juſtice and right. 

Foz the ozder of pzoceding herein accozding to this Ac, ſ& the Bak of 
Entries. 


CAP. XXXIL 
' Gown viri religioſi, & aliz perſonz Eccleſiaſticz impla- 


citent aliquem, & implacitatus fecerit defalram, ob 
quam tenement” amittere debeat : quia Juſticiar' hucuſque 
tenuerunt, quod f1 implacitar fecerit defaltam per collufto- 
nem, ut cum petens occaſione ſtatuti per ritulum doni, yel 
alterius alienarionis, ſeiſinam de renement' conſequi non 
poſler, per illam defalcam conſequeretur, & fic hierer fraus 
ſtatuto : Ordinar' eſt per dominum regem, & conceſſum 
in hoc caſu, quod poſtquam defalta facta fuerir, inquiratur 
per patriam, utrum perens habeat jus in ſua —_ vel 
non. Er f1compertum fuerir, quod perens jus habuerit, pro- 
cedatur ad judicium pro petente, & recuperet ſeifinam ſuam. 
Er 1 jus non habuerit, incurratur tenement” proximo do- 
mino feodi, {1 illud perar infra annum a tempore inquiſi- 
tionis captz. Er {1 infra annum non petart, ſuperiori domi- 
"Y incurratur, {1 petat infra dimidium annum poſt illum 
num. Er fic habeat quiliber dominus poſt proximum 
dominum, ſpacium dimidii anni ad perendum ſucceſſive, 
quouſque peryeniatur ad regem, cui ad ultimum pro defe&tu 
aliorum dominorum tenementum incurratur. Er ad calum- 
niandum Juratores inquiſitionis,admittantur quicunque ca- 
pitales domini feodorum, & fimiliter pro Rege qui calum- 
niare 


. 
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niare voluerint. Er remaneat terra, pong judicium da- 

rum fuerit in manu domini Regis quouſque tenem' per pe- 

tentem, vel per aliquem capitalem dominum diſrationetur, 

& oneretur Vic ad reſpondend* inde ad ſcaccarium. 


Notwithſtanding the Statute of Magna Charta, and the Statute of De Re- yagna Chare; 
ligiofis, Anno 47 Edw, 1. yet this evaſion was found out, that Religious and cap.36. 
Eccleſiaſtical perſons did recover lands by default ; which, albeit it were by Star. de Religio- 
conſent and colluſſon, yet the Juſfices did hold that theſe Religious and Eccle- © re | 
fiaſtical perſons came not to the land per ticulum doni, yel alienationis, noz was 53 **'©*5* 
within the general wozds of the Statute of 7 Edw, x. Aut alio quoviſmodo, 
arte, vel ingenio bi appropriare przſumat : fo2 that Recoveries being p2oſecuted 
in courſe of Law, were by Law pzeſumed to be juſt and lawful, it was holden 
by the Juſtices, that they were not within the fozmer Statute ; and yet theſe 
Recoveries were done in fraudem legis, foz remedy whereof this Statute was 


made. 


C Er implacicatus.] au Acions bzought foz any lands oz tenements, , ; NES" 
wherein a free-hold, inheritance, o2 a long term is recovered, as within this «7. zx E.3.5. oo 
Statute, as Przcipes quod reddat, Quare impedit, Droit de gard, Ejetione firmz, 24E-3-27. 38E.3. 
Quare ejecit infra terminum, Warrantiz Chartz, Conyenuic to levie a Fine, Ere- 75227: 3E-4.12, 
cution perElegir, ®tatute Werchant, 02 Statute Staple, xc. —_ n wy 

This Act doth ertend to them that are no parties to the Writ,as to the Uou- 17. :6 * 4 Li. 
che, and Tenant by receit, and the like. 21.34E.2.ibid.46, 
And this Statute doth ertend by equity when the Abbot, xc; is Tenant oz *9 5.6.38; 
Defendant, as when a Writ of Kight is bzought againſt an Abbot, xc. and 
after the Piſe joyned, ,the Demandant maketh default, and is Nonſuit, the 5 £-2- Colluſ.rg, 
colluſton ſhall be inquired,and this caſe wherein the Abbot is Tenant is with- 3=:3-5-6 E-3- 
in the ſame miſchief, and therefoze within the equity of this Law : and ſo it is Calndo? - $ 
ifa Quare impedit be bzought againff a P2toz of the Church of D, and the 
Plaintiff become Nonſuit, the Defendant ſhall recover the p:eſentment, and 
the collufion hall be inquired. 


T Fecerit defalram.) This Act doth not ertend onely, accozving to 
the letter, to Recoveries by default, but to all manner of Recoveries by ver- 
dic, 02 otherwiſe, if they be had by colluſion. 

If it be by default, then a Judicial Writ called a Quale jus grounded upon Regilt. judic 16, 
this Statute is awarded, which Writ conſiſteth upon five parts ; 17. 

I+ It reciteth the Recovery. 

2+ The doubt of the fraud; Er quia dubitatur de fraude inter eos przlocuta con- 
tra ſtaturum, 

3+ A commandement fo the Sheriff to return a Jury, Przcipinus tibi quod 
Venire fac? corarn Juſticiar? noſtris apud Weltmonaſt* duodecim, &c. the charge of 
the Jury is ad recogn* ſuper facramentum ſuum hc triaz 1, 'Quale jus idem 20E.3, Calluſien 
abbas habuit in przdiRt* meſſuagio: 2, & Quis przxdeceſſorum fuic inde ſeifi- 34+ 
tus ut de jure Ecclefiz ſuz prad's 3, & Quantum illud mefſuagium yalee per 
annum, 0 

- 4+ The fourth is another commandement to the Sheriff, Er interim mefſua- 
gium illud in manum noſtram capias, &c. & quod de exitibus ad fcaccarium nobis 
reſpondeas, 
 $. The Sheriff is commanded, Ec Scire facias capitalibus Dominis feodi 
illius mediatis, & immediatis, quod tunc fint ibt auditurt juratam illam, fi yo- 
luerint, 
Which Writ J have the moze at large rehearſed, foz that it giveth a great 
light to all the parts of this A. 
And 
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13 E.3e Colluſion 
32. 16 E.z. ibid, 

42. 34.3. ibid, 
40. 20 H.6.38, 


20H6 38, 


Stamf, Prerog. 


$4 b. 


338E.312.45E. 
3-8. 50 E. 3.22. 
14 Aſl.13. 5 E.3. 


29.6 E.3-11. 


20}.6.38. 33 H. 
6.25. 6 R.2, Col- 


lufion 40. 
33 H.6.25. 


GE.,3.11-17E-+3-5- 


29E43.35- 6R.2, 


Collution 40. 
31 H,6.10. 


Kelwey 1 34- 


5 E. 3.29, 


Regiſt, Judic. 
16, 17. 


34 E.3z. Collu- 

fion 46. 13 E.3. 
ibid.28. 12 E.3. 
Juogement 163. 
4 E.; 8. Regiſt, 
Judic.16, 17: 
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And it is fo be obſerved, that if the Jury finde that his p2edeceſſoz was 
ſeiſed of it in his Detneſn as of f& in the right of his Church, befoze the ſaid 
Statute de Religioſis, Anno 7 E.1. this is a god verdic-fo2 the Demandant with, 
ont finding of any Licenſe ; foz though there were no Licenle, the alienation 
was ged : 15ut if they finde that his pzedeceſſoz was ſeiſed after the Statute, 
then they onght to finde a Licenſe, 02 otherwiſe the land belongeth to the Lozp 
o2 King, 

The value of the land is inquired of, becauſe the iſues thereof are to be by 
this Act anſwered to the King, 

If there be an ifſue joyned in the Action bzonght by the Abbot,the Jury ſhall 
not onely inquire of the iſſue, but of the colluſion, but as concerning the colly- 
ſion, it is but an Inqueſt of Dffice, whereof no Attaint lieth. 

Jf a Recovery by verdict were not within the purview of this Ac, ſuch an 
iſſue of diſadvantage might be joyned, and ſo feint Evidence might be given,as 
this Statute ſhould be of little fozce. 

And if the Jury do not inquire of the colluſion, ſo as the Abbot,xc. recover 
by verdict, yet the colluſion ſhall be inquired of by a ſpectal Writ, and not by 
a Quale jus. 

I an Abbot bzing an Aſſie, and the Tenant plead a fozein Releaſe, they of 
the fozein County cannot inquire of the colluſion, but a ſpecial Writ ſhall be 
granted. 

If the Tenant appear, and confeſſe the Action,o2 Judgement be given upon 
a Nihil dicic, 02 a departure in deſpight of the Court, theſe alſo are within thts 
Statute, and the Colluſion ſh.ll be inquired, and fo if a Recovery be had 
upon a demurrer in Law, that Recovery is al'o within the equity of this 
Statute. 

Jn ſome caſe no Colluſion ſhall be inquired at all, as if a perſon bing a Juris 
utrum, and the Jury find that the land 1s the right of the Church, this ſufficeth 
without inquiring of the Colluſion. . 


C Et 1 compertum fuerit quod petens jus habueric.) 
This is either by Jury upon trial of the iNſuc, 02 by Quale jus, if the Tenant 
make default. 


 Procedatur ad judicium.) Yereby it appeareth that the Quale 
jus ſhould be ſued out after the default, and befoze Judgement, and ſo it 1s ſaid 
the uſe hath been; and if the Colluſion be found, the Lozd, 4c. ſhall enter, 
though Judgement be never given. 

1But pet if Judgement be given upon the default, yet may the Qiale jus be 
ſued ont, and ſo it appeareth by the Judicial Regiſter, and many other authozi- 
ties, but Erecution ſhall ceaſe until the Colluſion be inquired. 

Jn a Writ of Right, if Judgement final be given fo2 the Abbot, xc. the 
Colluſion ſhall be inquired; fo2 albeit the Judgement final be given betwen 
them, yet the Lo2d by this Statute ſhall enter ; and ſo it is of a Recovery by 
default in a Ceflavit, 


T Er {1jus non habuerit, incurratur tenementum proxi- 


mo Domino feodi, fi illud perar infra annum, &c.] yere be 
the cerfain times appointed when the Lozds mediate and immediate ſh.ll en- 
_ whereof ſuffictent hath been ſaid in the erpoſition of the Statute de Reli- 
giolis, 7 E.x, 

T Er ad calumniandum juratores inquiſitionis, admit- 


tantur quicunque capitales Domini feodorum.} Yereupon, as 

hath been 1atd, the Sheriff ly..ll warn the Lozds mediate and immediate to ap- 

pear, and take their challenges. 

If anyof the Lozds mediate oz immediate be within age, in reſpec of theſe 
: wozds, 


Cap.33- Weſim. ſecond: 


wo2ds, Quicunque Domini feodorum, the Court will adviſe whether any thing 


ſhall be done to his p2ejudice, during his minozity. 


{ Er ſimiliter pro Rege qui clamare voluerit.] The ging 
is alwaies (in judgement of Law) pzeſent in Court, and therefoze any man 
may challenge fo2 the King, but by the Statute of 33E.r. they which challenge 
fo2 the King muſt ſhew a cauſe certain, and the truth thereof is to be 
tried. 

Dbſerve well what Erpoſition hath ben made of this Ad, and how the 
Judges extended the ſame by equity, fo2 otherwiſe the Churchmen by advice 
of their learned Councel (whereof they had the beſt) would have had ſome eva- 
ſion o2 other out of the letter of the Law. 

Se the Expoſition befoze of the Statute De Religioſis, anno 7 E.r., 


CAP. XXXIIT. 


Uia mulci tenentes erigunt cruces in tenementis ſuis, 
£3 aut erigi permittunt, in przjudicium dominorum 
ſuorum, ut tenentes per privilegium Templariorum & 
Hoſpitaliorum tueri ſe poſſent contra capitales dominos 
feodorum : Staturum eſt, quod hujuſmodi ten* capita- 
libus dominis, aut Regi incurrantur, Eodem modo 
quo ſtatuir alibi de tenementis alienatis ad manum mor- 
tuam, 


Fo2 the beffcr underſfanding of this Statute, if is to be known that 
the o2dcr of the Zemplers, otherwiſe Knights of the Temple being men 
p:ofeſſed, were by Gelaſius the Pope founded Anno Domini 1117. Which was 
Anno 18 H.r, 

Theſe were called Templarii, becanſe they were firſt founded in ſome of 
the Edifices adjoyning and belonging to the Temple, and had the charge and 
keping of the Lo2ds ®ecpulchze, and not onely entertained Pilgrims 
that came to ſ& the Sepulchze, 4c. but in their Armour conducted Chzi- 
ftians that had a deſire to ſ@ the City of Jeruſalem, and other places in 
the Land of Paleſtine, and. to guard them from the Saracens and In- 
fidels. 

Son after, viz. Anno Domini 1120. which was in Anno 21 H.t. the Yoſpi- 
tallers, commonly called Milices Santi Johannis Jeroſolynutani, being pzofeſſed 
Friers of ©. John of Jeruſalem, under the rule of 9. Auguſtine, were foun- 
ded, Honorius then being Pope, and they were called Hoſpicularii, Yoſpitallers, 
becauſe they had the care of hoſting and p2oviding Yoſpitals foz Pilgrims,+c., 
travelling to Jeruſalem, &c. and foz their Dafe-conduc againſt Saracens any 
Jnfidels. Zheſe two o2ders, (but eſpecially the Templers ) did ſo overſpzead 
thzoughout Chaiſtendome, and ſo ercedingly increaſed in poſſeſſions, re- 
venues, and wealth, and ſpecially in England, as you will wonder to reade 
in appzoved. Viſfozies, and withall obtained ſo great and large p2iviledges, li- 
berties, and immunities foz themſelves, their Tenants and Farmers, xc. as 
no other ozder had the like. G 

£ 
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Star, de InquiC, 
Anno 33 E.1, 


Fleta |.2.cap.43: 
Lib. 5. cap. 34. 
Do&. & Stud, 
Li.z.ca, 34. & 46. 
Ror, Par. 2 E.z- 
Rar.clauſ. 1TE.,3- 


18H. 


43l 


Councel of Vien- 
na, Anno Dom. 


2311.4 E.3. 


Kelwey 6 H.8. 


fol. I 69,1 70» 


Anno 17 E.2. 
Vet. Mag, Charr. 
fol.q2.ſecond part 


5 E.3-36. 
35 H.6.46. 


32H.8. cap-2.4. 


22 H.7. 34 


Reziſt.fol.30,21. 


See hereafter £,43. 


IWeſtm. ſecond. Cap.33. 


At the Councel of Vienna holden Anno Domini :311. Which was Anno 
4 E.2, Clemens Quintus then being Pope, the ozder of the Templers was by 
that Councel diſſolved thzoughout all Chaiſtendome, and their poſſeſſions and 
revenues here in England given to the Poſpitallers by Ac of Parliament, 
Anno 17 E.2; 

ut the Poſpitallers continued here in England till an Ac of Parliament 
made in 32 H.8, by which Ac they were diſſolved, ſo as albeit both theſe o2- 
ders mentioned in this Ac are diſſolved, and therefoze this Act may ſem to 
be obſolete andout of uſe, yet will we not omit the Crpoſition of it fo2 two 
cauſes; 1+ Foz that we have hitherto omitted not one ; and 2, it may ſerve 
foz very gd uſe, as hereafter ſh.ll appear. 


yl Erigunt Cruces. ] The reaſon wherefoze Croſſes were ereced,was, 
fo2 that the Knights of both the ſaid ozders were Cruce fignati, and becanſe that 
was the enfign of their pzofeſſion, and fo2 that their Tenants enjoyed great 
p2iviledges, to the end they might be known to be the Zenants of the ſaid o2- 
ders, and thereby fred from many duties and ſervices which other Tenants 
were ſubject unto, did erect Croſſes upon their houſes ; and many Tenants 
of other Lozds perceiving the ſtate and greatneſs of the Knights of both the 
ſaid D2ders, and withall ſ&ing the great p2\viledges their Tenants enjoyed, 
did ſet up Croſſes upon their houſes, as their very Tenants uſed to doe, to the 
p2ejudice of their Lozds., 


© In tenementis ſuis.) The Croſſe was erected upon their hou- 
ſes, but both the houſe and Linds holden by one tenure were fozfeited to the 
Lozd, and therefoze the Ac ſaith, In renementis ſuis, 


T Aut Eerig1 permittunt. ] This wozd [permit] oz [ſuffer] hath in 
the Law two fignifications ; Firff, where he that ſuffereth it, is party, and 
then it is equivalent to his own Act; as if a man ſuffereth a recovery againſt 
him, and the like : the other ſignification is when a ſtranger doth the Ad 
whereunto he is not party ; as here, if a ranger of his own head ereceth a 
Croſſe upon the Tenants houſe,if after notice the Tenant doth ſuffer it,this is 
a permiſſion within this Ac; even as in Waſte in houſes, if it be done by a 
firanger, the Tenant muft anſwer fvz it, ifhe repair it not befoze the Action 
bzought; ſo if after notice the Tenant doth not put down the Croſſe,but doth by 
colour thereof any thing to the pzejudice of the Lozdhe 1s within this Statute, 


T In prajudicium dominorum ſuorum.] #omewhat mutt 
be done fo the p2ejudice of the Lozd, fo2 if the Tenant ereceth, oz ſuffereth to 
be erected a Crofſe upon his houſe, this is no fozfeiture of his Tenancy ; but if 
after the erection of the Croſſe, he claimeth and putteth in ure any of the pzi- 
viledges of either of the ſaid o2ders againſt the Lozd to his pzejudice,then is the 
Tenancy fozfeited. 


qt Per privilegium Templariorum & Hoſpitaliorum.) 
Lhe Tenants of the Knights of both theſe ozders enjoyed great p2iviledges,as 
well againft the King, as againft the other L o2ds ; as to be free from tenths 
and fiftzens to be paid to the King, to be diſcharged of purvepance, that they 
ſhould not be ſued fo2 any Cccleſiaſtical cauſe befoze the D2dinary, Sed coram 
conſeryatoribus privilegiorum ſuorum ; Alſo of ancient time they claimed that a 
Felon might take ſuch houſes having ſuch Croſſes foz his ſafety, as well as any 
Church, and many others : Now if a Croſſe be ereced, and any of theſe, o2 
other p2tviledges claimed and put in ure by the Tenant, 4c. then was his land 
fozfeited to fhe Loz2dof whom the land in truth was holden. 
If after the Croſſe levied, the P2ioz of ®. John of Jeruſalem had diftrained 
foz rent oz ſervice, and the Tenant had acknowledged the tehiure of him, the 


very 
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very Lo2d might enter by the purview of this Dtatufe, and ſo if the Tenant 
do p2ove any Wall whercof he ts made Erecuto2 befoze the Conſervatoz of the 
p2iviledges, the Lozd nay eater, Er fic in fimilibus. 


q FEodem modo. ] This is an Act of reference as well to the ta- 
tute De religioh-, Anno7E,r, as to the 32, Chapter cf this Parliament of 
Welt, the ſecond; and therefoze if the King take benefit cf this Ac, he ought 
to grant the lands over in ſach ſozt, as is pzeſcribed by the ſaid ' Ac of 


-, | Res 
And albeit the fate of the Tenancy was not hereby changed, as in the caſe of 
the Mortmaine, (Whereunto this Ad referreth) yet ſuch were the height, power, 


and greatneſſe of theſe ozders, that this Ac doth pat t 
this Ac in equipage, with an alienation in Mortmaine. 


ct es 


- 


— 


CAP. X XXIV. 


be matter pzohibited by 


—_— eſt, que fi home raviſt feme eſpouſe, dame- 


ſelle, ou auter feme deſormes, per la ou el ne ſoit aſ- 


ſentus, ne avant, ne apres, eyt judgement de vie & de mem- 
bre. Er enſement per la ou home raviſt feme, dame ef: 


ment 31» 


pouſe, damaſclle, ou auter feme a force, tour ſoir que el ſoy 
aſſenr apres, eyr riel judgement come devyant eſt dir, fil ſoit 
artaint a le ſuirle Roy, & la eyrle Roy (a ſuir. Demulieribus 
abductis cum bonis  virorum ſuorum, habeat Rex ſetam 
u_ reliquerit virum 
ulcero ſuo, amitrat in 
perpetuum actionem petendi dotem ſuam, quz ei competere 
offer deten' viri ſui, {1 ſuper hoc convincatur, niſi vir ſuus 
ſponte, & abſque cohertione Eccleſiaſtica eam reconcilier, 
& ſecum cohabitare permitrat, in quo calu reſtituatur ei 
aCtio.' Qui monialem a domo ſua abducar, licet monialis 
conſentiar, puniatur per priſonam trium annorum, & fa- 
tisfaciar domui a qua abducta fuerit, competenter : ex ni- 


de bonis fic aſportaris. Er ft uxor 


ſuum, & abierit, & morerur cum 


hilominus redimatur ad voluntatem Regis. 


{ Purview eſt, que fi home raviſt feme eſpouſe, dame- 
ſelle, ou aurer feme deſormes, per la ou el ne ſoit afſentus, 


nc avant, ne apres, eyt judgement. de vie & de membre.) 
This clinſe 1s tatended of an appeal to be bzought by the party ravi- 


ſhed, fo2 if ſhe give conſent either befo2e oz after, ſhe ſh.11 have no appeal, *** 
but if ſhe conſented neither befoze noz after, then the th.\ll have an ap- 
pcal of rape, and there is no L.w that gives a woman an appeal of rape 


but this. 


Vereby the ancient Law concerning the elecion given to her that is ravi- 
ſhed is taken away, Vide Weltm' x, cap. 13. 


K ik 


Afﬀter 


ſe&;190- 
; 


31 E.t, Kndi+ 


13E.z, Coron. 


See the firſt part of 
the Inftitures, 


—_ IWeſftm. fecond. Cap. 34. 


6R.2.c.6.5E.4.6. Afterwardyby tho Statute of R.9. agreatev puniſhment is inflicetrupor tho 
Lo. $64.58. paety raviſhed, i& the after conſent to-the raviſher, viz, that as well the rabithes 
xH.6.1.9H.7.25- ag the ravither thould be diſabled to-challcngs inheritance,dower,o2 joynt-feoff- 


+ yy = ny ment, ec: and that the nert of blud ſhould enter, xc. 


ſe. Aid mozoover the huoband of her that is ſo\raviſhov-anvalter gives-her con- 
_ , ſont, op if the have no'husband; her Fathor, oz other next ofhor bled tall havs 
1 H6.1. tho appeal of raps, whereiw no wager of battel ſhall be allowed ; ſs as this 
Act of R. x. gave an-appeabint cafe where ns appeal. laybetv2e, and atſo to other 
> perſons, ſo as the woman that never conſented may have her appeal upon: this 
Stafute,.and if ſhe give conſent aſberwarvvs;. then ſhe appral. of rape is gtben 

by the Statute of &R.2. 


fa woman be raviſhed-by her nort of kim, and conſenteth to him, and hath 
102g ——_— husband- noz Father, the nert obikm tohim ſhalt have the appeal, foz 
he hath diſabled himſelf by the rape, whereby he becomes a Felon. 


De frangenr. <q Judgement de vie & de membre.]} That is to ſay, he 
prionants” thall be attaintedof felony. 


E.4.26. 228.4, In the appeal being the ſirit of the party, the pardon of the King doth 
be cr Bs not diſcharge the party, as it doth upon the indiament at the ſuit of the 
203+ Kg. 


q Et para +2 h ou home ravift feme,&c. a force, 
rout foic que el affent apres, cit tiel judgement come eſt 
avancdit fil ſoit arreint a te fute Ie Roy,&c.] yerebyit appeareth 
this the fiett claufe is to'be intenvedof the fuit of the party, this bzanch pzo- 
viding oppzeſly foz the ſuit of tho king. 

W.r.c-13.13E.3- Ow the etpolition of the r.3. Chapter of Weſtin, x. and the fivſt part cf the 

oo fl ' > Ihitntes, ſe, 190. | 


Iaſtir. ſe&.290, = De rttulicribas abdudtis cum bonis virorum ſuorum 
5 H.z. Treſpaſle 


oe Temp x, Habear Rex ſeftam de bonis fic afportatis.J at the Comman 

ibid.241. . Law the hugbanv neicht hirde hav an Action of Treſpaſſe, Dc uxore abduta cum 
benis vivl, | 

This is alſo pzohibited by the Statute of Weſtm, the 1. cap. t 3. anda further 

pufiiſhrrent inflicted fhen was at the Common Law, and therefoze in the ozi- 

Regiſt. 97.2, Qginal Writ, De unore abdufts cum bonis vith, it 18 coneluded Comra formarn Sca- 

F.N.B.89.0. tuti in hujuſmodi caſi proviſo, meaning the ſaid Statute of Weſkn, x, foz this 

42 A. p16, AF>of Wettin.s, extenveth otiely to the ſuit of the King : and if the Writ be. 


miere®6  lpaingh6 at the Comntioe Lats onditting the Wo2bs, Contra formam Sracuci, ther 
 " P* it ts Si A. fecerity &c, rune porie, Bee, | fc, &e, but if Comra formam Staturi 
we koogs— then the Writ is, Si A, feceric, &c, tunc atrachies B, ira quod cum 
habeas; &c. : 
Andalbeit the wozds be, Habeat Rex ſeam, yet may the hasband alſs have 
his Action, as is afozeſaid. 


7 De mulieribus.} That is tofay axorivus, fog of anctent time mu- 
| lier was taken foz a wife. - hy nm 
43E.3-23-44 A, FJ the wiſe be taken away, and after be otvozced, oz if ſhe die, yet the huſ- 
1 Þy R -# Trel- yany thall have his Action, De uxore abdufa cum bonis viti; foz m this Action 
cnn he ſh.ll not recover his wife, but damages. And he cannot have an Adion foz 
_ her away as his lervant, becauſe the Law gives him an Action in ano- 
er fozm, 

47 E.z. Action If the wife be infra annos nubiles, yiz, under the age of twelve years at the 
fur leſtar-37- time of taking away, ſome have holden that the husband ſh.ill not have a Writ 
De nxore abducta cum bonus yiri, But IJ hold the Law is ts the contrary, foz ſhe 

is Uxor until diſagreement, | 


CE Cum 


Cap. 34- Weſtm. ſecond. 435 


C Cum bonis virorum.] The Plaintiff mult in his count ſhew 43 5-3: 23. 
the gods in certain. | ; 
Albeit the wozds of the Writ be Rapuic, yet here it is taken fo2 a violent 43 E-3- ubi ſupr. 
taking away, and not when carnal knowledge is had, ſo as this Action may be 
bzought againlt women as well as men, 


q Ertftuxor ſponte reliquerit virum ſuum, & abierit, & Fis2lib.5.cazz. 


: , : Brit.cap. 109. 
moretur cum adulrero, amittat in perpetuum actionem pe- Mirrorca.5. $ 5. 


rendi dotem ſuam,&c. niſ1 vir ſuus ſponte, & fine coertione 
Eccleſiaftica eam reconciliet, & ſecum cohabitare permit- 


tat, &c.] In this caſe of elopement, and remaining with the adulterer, xc. 
the wife could not be barredof her Dower by the Common Law,no though a : Pow yo i 
Divozce were ſued and had foz the ſaid adultery, as you may read in the firſt 7% *et3%» 


. Cuſtumier d 
part of the Inſtituces, ſe&t, 36, | >— wry 


@ $i ſponte reliquerit, & abierit, & moretur cum adul- 


tero, 8c.) Albeit the wozds of this bzanch be in the Conjuncive, yet if 
the woman be faken away not ſponte, but againft her will, and after conſent, 
and remain with the adulterer without being reconciled, xc. ſhe ſhill loſe her 
Zower ; foz the cauſe of the barre of her Dower is not the manner of the go- 
ing away, but the remaining with the adulterer in Avowtry without recon- 
ciliation, that is the bar of the Dower ; @& moze of theſe wozds (Reliquerit 
& Abierit) in this Chapter, 

If the wife goeth away with her husbands agreement and conſent with A.B, 
if after A,B. commit adultery with her, and ſhe remain with him without re- 
conciliation, ſhe ſhall be barred of her Dower by this bzanch ; whereof you ſhall 
read in an ancient Parliament Roll a rare and ſtrange caſe, which was the 
firſt Judgement that J finde given upon this bzanch, and the Judgement was 
o1ven in Parliament ; and the caſe, which J have taken out of the Recozd it 
ſelf, was this ; | h 

Dir William Payne] Knight, and Margaret his wife did demand the third ,,. p..1;.,, 0a. 
part of the Bannour of Torpul, as the. Dower of the ſaid Margaret after the (ni Job.Bapr. 
death of John de Camoys her firſt husband, that Bannour being then in the An.zo E.x.Rot.z. 
ſeiſin of the King : The Kings Attozney anſwered, that ſhe ought not to be 
endowed, Quia receſſi a marico ſuo in vita ſua, & yixit ut adultera cum predi& 

Guilielmo, & non fuit viro ſuo reconciltata ante mortem ſuam, & fic per formam 
* tatuti inde prius edici non deber inde dotani, | * 3s hte Rennes 

The Demandants replied, and pleaded a Deed of the ſaid John Camoys un- of W.z, czp.34, 
der Deal, in theſe wo2ds : 

Omnibus Chriſti fidelibus ad quos hoc przſens ſcriptum pervenerit, Johannes de 
Camoys filius & hzres domini Radulphi de Camoys, ſalurem in domino, Novyeritis 
me tradidifle & dimififle ſpontanea mea voluntate domino Gulliel, Paynel milici Mar- 
oaretam de Camoys filiam & hxredem Johannis de Bateſden uxorem meam, Et eti- POOP FEES 
am dedifle, conceſſiſſe, & eidem domino Guiliclmo relaxafle, & quietum clamaſſe þilis & inaudita, 
omnia bona, & catalla quz ipſa Margareta habet, yel de czcero habere poſlit, & 
etiam quicquid mgi eſt de prxd' Margaretz bonis, vel catallis cum luis pertinen*, Ita 
quod nec ego, nec aliquis alius nomine meo in przdicta Margareta, bonis, & ca- 
rallis ipfius Margaretz cam ſuis pertinen' de cztero exigere, icu vendicare poteri- 
mus, nec debemus imperpetuum. Vole 8 concedo, 8 per przſens ſcriptum confirmo, 
quod przdita Margareta cum przdifto domino Guilielmo fit, & maneat, ex volun- 
= __ Guilielmi, In cuyus ret ceftimonium figillum meum appoſui, &c, hiis 
teſttbus, 

And concluded their replication thus ; Virtute cujus ſcriprt dicir, quod non 
vixity ut adultera cum przdito Guiliclmo, ſed ut uxor cjuſdem Gulielmi, 

Kkk 2 Wrheres 


43 E.3.19, 


436 Weſim. ſecond. Cap.34. 

Urhereupon the Kings Attozney demurred in Law, and the Recozd ſaith, 
Et ſuper hoc proceſſum eſt ad judicium, quod non debet dotar1, 

By this Recozd it appeareth, that ſhe was barred of her Dower by fozce of 
this bzanch, whereof the Kings Attozney took advantage ; and in the Recozd 
it is further contained, that the Demandants protulerunt quaſdam alias lieras 
Epiſcoporum de purgatione adulterli, quz recitantur in memorand?, Er quia ſu. 
per teftimonio Epiſcoporum non ſunt judicia in curia regs faciend*, Iicet literz Epi. 
{coporum in curiam regis fuer* porreAzz nifi udem Epiſcop1 ad mandatum regis 
ifs regi reſcriberent. | 

This Deed, foz the ſtrangeneſſe thereof, we have recited at large de yerbs 
In yerbum, | ; 

46 E.3; Bar.2144 4But the husband may give Licenſe to a man fo carry his wife to his houſe, 


: 6.12017 and this thall be a god barre in an Action bzought de muliere abduRta cum bonis 
= i 


T Moretur cum adultero.)] aiveit the doth not continually re- 
main in Avowtry with the adulterer, yet if ſhe be with him and commit adul- 
tery, it is a tarrying within this Statute. 

Alſo if the once remain with the adulterer in Avowtry, and after he kep- 
eth her againft her will ; o2 if the Avowterer turn her away, yet the ſhall be 
ſaid moraricum adultero within this Ad. 

If the wife doth elope from her husbands houſe of habitation, and commit 
adultery in any other the lands o2 Bannours of her husband, this without the 
free reconciliation of the husband is within the purview of this Statute : ©c& 
hereafter in this Chapter fo2 this point. 

, And there be paryz morz, and magnz, and both of them within this 
2anch, 


T Niſft vir ſuus ſponte, & abſque cohertione Eccleſfiz 


cam reconciliet, & ſecum cohabitare permitrat.] Note that co- 
habitation is not ſufficient without reconciliation made by the husband ſponce, 
ſo as cohabitation onely in the ſame houſe with the husband availeth her not ; 
a Fortiori, though ſhe remain with the Avowtrer in any of the lands oz Pan 
nours of her husband, yet ſhe ſhall be barred of her Dower by this bzanch, with- 
$7.2. Dower _ out the husbands free reconciliation, albeit it hath been otherwiſe holden ; and 
135. F.N.B. 150. the reaſon that they ye&lded, is becauſe it 1s no elopement, whereas it appear- 
eth befoze that the wozds of Reliquerit & Abierit are not of the ſubſfance of the 
43 E.3-19. barre of Dower, but the adultery, and the remaining with the adulterer, as is 
Brit. fol. 258. b. aboveſaid ; and albeit ſhe and the adulferer remain within any of the lands oz 
Þannours of the husband, yet (the wozds being, $1 uxor ſponte reliquerit & ab- 
Tr. 9 E.2. fol.65. erit) the hath left and gone from her husband in that caſe, which is a perſonal 
b. in libro meo, Offence. Dee the firſt part of the Inſtitutes, ſe. 36. foz bars of Dower, where- 
unto you may adde a caſe in Tr.g E.2.fol.65. 1n libro meo, That if a woman ſap 
that ſhe is conceived with child by her husband whiles he lived, and in truth 
is not, whereby the nert heir is diſturbed, ſhe ſhall loſe her Dower, if ſhe ac- 
knowledge the ſame befoze the Juſfices, | 
And albeit ſhe both cohabite, and be reconciled, yet if it be by the cohertion 
Regiſt, 71, boy. of the Church, the ſhall be barred of her Dower. 
$3.17. F.N.B. ; ah 
or37; 22 © Qui monialem 4 domo ſuo abducar, lieet monialis 
t.5-3 2. 1c conſentiar, puniatur per priſonam trium annorum, & ſatisfa- 
ſys ke E-3.52, C195 JONI 2 qua abdudta fuerit competenter, & nihilomi- 
29 £.3.24.39A8. nu redimatur ad voluntatem regis.] Monialis, i. Monacha, Non- 
- hp :H.7.Kelw, 4 quaſi non nuptay ſed Deo conſecrata, he tyat carrieth a Bonk out of his Clot- 
20,21.F,N.B.90, ter, the Abbot o2 P2ioz,xc. of the houſe ſhall not have an Action of Treſpaſſe 
h. 140, foz the taking of him away, but his remedy is by the Writ of Apoſtata _— ; 
: u 


3 E.3.2.6E.3.29, 


19E-3.Dower 94, 
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but that Writ doth not lie foz a Nun : and therefoze the Common Law did 

give an Action of Treſpaſſe foz takingher away, as the Lozd might have an 

Action of Treſpaſſe at the Common Law foz his Ward ; and this Ac was 

made to give a further puniſhment ; foz the Writ in the Regiſter doth not 

recite this Act, but the Plaintiff ſhall not take advantage of this Ac, unleſſe he 

conclude, Concra formam ſtaturi, &c, | Regiſt, 71,267, 
Now the Writ De moniale abducta ſaifh, Quare yi & armis clauſuras ipfius 

Priorifſz apud L, fregit, & ſororem Jocoſam Aſhe commonialem ſuam ibid* exi- 

Bane? cepit, & abduxit, per quod diyinum ſervitium in Eccleſia ipfius Priorifiz San- 

&z Helenz London' multipliciter ſubtratum fuit, & diminutum, & alia enor- 


miaz &C, 


C Et nihilominus redimatur ad voluntatem regis,] gs 
as albeit the Abbeſſe 82 P2iozeſſe ſhall recover damages, and the Defendant 
have Judgement to remain in pziſon by the years, yet he thall be indiced 
and ranſomed at the Kings ſnit in a legal pzoce&ding, Er fic E cenyerſo, 


—— 


CET. IXEF 
Ds: pueris maſculis,; five femellis, (quorum maritagium 


ad aliquem percineat) raptis & abdutis, f ille qui Sree Inches, 
rapuit non habens jus in maritagio, licet poſtmodum re- 53: 
ſticuat puerum non maritatum, vel de maritagio fatisfece- 
rit, puniatur tamen pro tranſgreſſione per priſonam duorum 
annorum, . Er fi non reſtituerit, vel haredem poſt annos 
nubiles maritaverir, & de maritagio fatisfacere non potue- 
rit, abjuret regnum, vel habeat perpetuam priſonam, Et 
ſuper hoc habeat querens tale breye: Si A. fecerit te ſecu- 
rum, &c. tunc pone per vad', &c. B. quod fit coram 
Juſticiariis noſtris, &c. oſtens quare talem hzred' infra x- 
tatem exiſtentem, cujus maritagium ad ipſum A. pertinet; 
apud C. inventum, tali loco rapuit & abduxit, contra yo- 
luntatem ipfius A. & contra pacem, &c. Et fi heres fit in 
codem comitatu, tunc addatur iſta clauſula. Er diligenter 
inquiras ubi ille hzres fit in baliva tua, & ipſum ubicun- 
que inventus fuerit capias, & falvo & ſecure cuſtodias, ita 
quod eum habeas coram prefat' Juſticiariis noftris ad prx- 
fatum terminum, ad reddend' cui przxdictorum A. & B. 
reddi debeat. Ec har ſecta verſus partem de qua queritur, 
quouſque per diſtriftionem venerit, {1 habeat per quod di- 
ſtringi porerit, vel per contumaciam (hf non fit juſtificabilis) 
exigatur, & utlagetur. Si forte hujuſmodi heres ducatur, 
& transferatur in alium comutar, tunc Vic' illius comitatus 


fat 
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Gat tale breve ſub hac forma : Queſtus eſt nobis A. quod 
B. nuper talem heredem infra ztatem, & in cuſtodia ſua 
exiſtent, tali loco in comitatu tali rapuit, & de comitatu 
illo ad talem locum in com' tuo abduxit, contra volunta- 
tem ipſius A. & contra pacem, &c. Et ideo tibi pracipi- 
mus, quod prxditum hzredem, ubicunque eum in bali- 
va tua invenire poteris, capias, & ſalvo & ſecure eum cuſto- 
dias, ita quod cum habeas coram Juſticiariis noſtris, &c. 
tali loco & die, quem diem idem A. haber verſus pradi- 
@um B, ad reddend* cui de jure reddi debeat. Er {1 heres 
antequam inveniri poterit, vel antequam reſtituatur que- 
renti, obierit, nihilominus procedat placitum inter eos, quo- 
uſque terminetur, cui reftitui deberet, f1 ſuperſtes tuiſſer. 
Nec excuſabitur aur alleyiabitur ille, qui injuſte rapuit hu- 
juimodi hzred depaena ſupradicta per mortem hxred', cu- 
jus extitit male fidei poſſeflor dum vixit. Et f1 querens 
obicrit ante placitum terminatum, f1 jus ei competebar rati- 
one proprii feodi ſu1, reſummoneatur loquela ad ſeam 
hzred' querentis, & procedat placit debiro ordine. Si ve- 
ro per alium titulum comperar ei jus, ficut titulo donatio- 
nis, venditionis, aut alio hujuſmodi titulo, tunc reſummo- 
neatur loquela ad ſeftam executor querentis, & procedat 
placit ur przdiftum eſt. Eodem modo {1 moriatur pars 
defendens antequam placit' terminetur, vel hzres refticuatur, 
procedat placit” per reſum? inter querentem, vel ejus here- 
dem, ſeu executores,& executores defendentis, vel ejus here- 
des, 11 executores non. ſufficiant, quoad farisfattionem 
de valore maritagii ſecundum quod in aliis ſtarutis conti- 
netur, ſed non quoad pcnam priſonz, quia quis pro alieno 
facto non eſt puniendus. Eodem modo cum pendeart 
placitum inter partes de cuſtodia terrz, vel hzredis, vel utri- 
uſque per commune breye, quod incipit: Prxcipe tali, &c. 
quod reddat, &c. fiat reſummonitio inter hxredes & exc- 
cutores querentis, & {1militer hxredes aut executores defen- 
dentis, {1 mors alteram partem przveniat ante placitum ter- 
minatum, Et cum perveniatur ad magnam diſtrictionem, 

detur term#nus, infra quem tres com' reneantur ad mihus, 

in quorum quoliber comiratu fiat publica proclamatio, quod 

deforciator yeniat ad bancum ad diem in brevi contentum, 

reſponſurus-querenti, Ad quem diem fi non venerit, & 


procla- 
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proclamario ſic ſemel, ſecundo, & tertio reſtificatum fueric, 
procedarur ad. judiciumn pro-querente:: falyo. jure defenderi- 
tis, fi poſtmodum. inde loqui volueric. Eoders modo frat 
in. brevi.de tranſgreſſion* cum quis queritur ſe cjeQum. fu- 
ifſe: de: hujuſmod cuſtodiis. 


Thts ———_ habh- made: divers alterations and- additions: to Mcnop,caps. 
the Statute errot-capis, as hereafter in the Expoſition off this Ic hall 
Appear... 


T Depueris, maſcalis fave femellis.] Tye: Statute-of Merton 1.46.9 fol.pa? 
ertended _ to heirs males, and this Ac ertendeth by erpzeſſe-wozws-to-heirg: D, ruſſeyes Caſe.” 
females alſo, 

Alſo the: Dfafufe of Mc-rton concerning this mabter ertended. fo heirs 
infra 14, annos;. And; this Act extendeth: to. all that, are: poſt annos nu- 
biles. 


T Si ille. qui rapuerit jus non babens.] The ®tatute of Mer. D. Hueyes Cafe 
tn extended. to:Lap men onely, this Ac ertcndeth as welt to Eccleſlaſtical ubi ſupra. 
perſons, regular oz ſecular, as to Lay men. 7 E.z-11. 


Ul Raptis & abduCtis.] The wozdsof tho Statute of Mercon are 
Vi abructis & detcntis, | 


4 Per prifonam duorum annorum, &c.] The wtatnte of 
Merton gave impaifoument donee emendayerit dehQum,a&c. This 2 gives the 
wnpziſonment of two years, albeit the Ward be dolivered unmarried, oz thotigh 
nn — pardon this mprifonment fo two which tas 
| may 1 2 pears, c< was added P 34 E141. Cox 


q De maritagio fatisfacere non potuerit.) The Defentant #8.3.52-44R.4, 
alt be intended ſafficient to fatisfle the Plaintif, if the Plaintiff both not 4#=22e5 14% 
p2ay that the Jurozs ſhould inquire of his ſuffictency, 


T Abjurer regnum, vel habeat etuam prifonam.) Lib.g. ig.7;- 
And in this caſe the y ans Binh ho the Bate ane, but it is in _ D, Hufeyes Cal 
m_ of the Court to give judgement either of abjuration, 83 perpetual tm- 
ziſonment. 
. This puniſhment is alſs added to the Statute of Merton, 
Albeit the party that ts by judgement adjured return again, pet hill he nof 
be hanged, becauſe he was not abjured foz felony, but he may be puniſhed fa; his 
contempt, and remanded. 


T Er ſuper hoc habeat querens tale breye, &c.] wy this 
bzanch the Writ of Raviſhmea: of Gard is given, and the fozm of the WUrit is 
here expzeſſed. | TepptE.r, gard 
The Statute of M:rtgn ertendep to the Wrif of Right of Ward, $33. 3E-3.ibid.6. 
A Gardian in ſocage cannot have a Raviſhment of Ward upon this A, but 3 H1-3- ibig,144, 
onely a Gardian in Chivalry, but the Gardian '1n Socage .ll have a Rayiſh- *? _ _ _ 
ment de Gard, ut 1t was adjudged ſ@n after the making of this Ac, that by 3; 5.20 48.2, 
the 24. Chapter of this Parliament, which giveth the Writ In confinli caſy 5. r7 £.3-43. 
cadente ſub eodem jure & —_ _—_— remedio, the Gardian in Boeage ſhall ace Rey 
malgtgin a Writ of Kaviſhment of Ward foz the body, and a Writ De eje&i. $959 558 139.4, 
one cultodiz foz the land, A. SOUS 17, F,N.B.140.6 
Foz 


39.4 
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32 E.z-gard 31, 
8 R.z. card 166, 


9 £.3.37,38. 


22 E43.-19. 
24 E.3-49- 


9E.3-37433.14E+3 
gard 157.19 E.3. 
gard 172,127. 
I6E.3. ibid. 107. 
I7E 3:5745E 3+ 
Is. 47 E-3-19- 
1iH.4.80.21H.6. 
41, 32 H.6.3+ 


I H.7.5- 


x Part of the In- 
ſirures, le&.202, 


$T Ec3.52+ 


11 Hiq.2 4. 
30 E.3.6. b. 


38 E.z.18.38A9. 


18 E.3-25.41E.3, 
15. Hiſt part of 
the Inſticutes, 
ſeR.1 14, many 
authoritics here 


Cirsd. 


7 11.4.9. 


Dier 12 El.:89, 


34 E.3-gard 164; 


40E 36. 
21 E.3.45- 


46E.z. breve 776. 
18 E.z.- Scire face? 
10. 34 E.1. gard 
129. 30 E.3:14. 


9 E.4-50. 
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- Foz the cuſtome of the City of London concerning ©zphanage, ſ& 32 E.z. 
$R.2. 

In this Writ if the iſue be found fo2 the Plaintiff, yet upon the context 
of this Act the Jury ſhall enquire, 1. of the value of the martage, 2. of the age 
of the Ward, and 3. whether he be marriedvz no: and foz the firft and ſecony 
they muſt give a direct verdict ; fo2 the other they may give a conditional vers 
dict, as to ſay, whether he be married oz no they know not, andif he be married 
then aſſeſſe greater damages, which enquiry is but an inqueſt of office. 

Now albeit the verdi be conditional, yet in this ca'e the judgement ſhall 
not be conditional, but in this caſe the Plaintiff may have judgenſent to recover 
the mariage and leſſer damages, and have erecution of the body,and if the She- 
riff return that he is married, then may the Plaintiff have a Scire facias foz the 
greater damages,and have judgement to recover them,andſo it is in an Action 
of Detinue, ec. 


T7 Rapuit & abduxit.] There be two ſozts of Raviſhments of 
Wards, that is to ſay, Raviſhments in deeds, and Raviſhments in Law, and 
this Statute extends fo both of them. | 

Raviſhments in ded, as When one take and carry away a Ward; and Ra- 
viſhments in Law be, as if the Ward enter into Religion, this is a Raviſh- 
ment in Law, fo2 which the Sovereign ſhall anſwer, foz that his admiſſion of 
him ts a Raviſhment in Law, 

If a man.o2 woman marry a Urard to his oz her daughter, oz to any other, 
this is a Raviſhment in Law. 

2 - man pzocureth a Ward to goe from his Gardian, this is a Raviſhment in 
aw, 

Ifone raviſh a Ward, 82 ejec the Lo2d to the uſe of a ſtranger without his 
p2ivity, yet if the ranger agre thereunto, he is the raviſher oz cjeder, 

This Ac is intendedof a Gardian in Chivalry,as hath been ſaid : and though 
the Father ſh.ll have a Writ of Raviſhment of Ward, Quare filium ſuum g 
hzredem rapuit, cujus maritagium ad ipſum pertinet 3 and albeit the anceſto2 ſhall 
have the like Action foz the faking of his collateral heir apparent, yct none of 
thoſe are within this Statute, but remain at the Common Law. | 

Oc the firſt part of the Inſtitutes, ſeR.1 14. 
Lhe Count in the Raviſhment of Ward upon this Ac muſt not be by Vi 


& armis, 
T Si forte hujuſmodi hres ducatur & transferatur in 


alium comitatum.}] @ man cannot have a wzit of Raviſhment of Ward 
in the County of York ; and ſuppoſe the raviſhment in the County of Derby, 
Et quod abduQtus fuit ay codem Comitatu uſque Com* Eborum.” But his oziginal 
mull be in the County of Derby, and by this bzanch he ſhall have the wit hero 
mentioned, Queſtus eſt nobis direced'to the Sheriff of York, whither the body is 
carried, | 

If the Ward be reſtant in another County,then where the land is, the Lozd 
uy _ a wait of Right of Ward in that fozein County where the Ward is 
reuvanrts 


bl Erfi heres obierit.] Aibeit the body ſhall be recovered in the 
wait of Raviſhment of Ward given by this Ac, yet it is erpzeſly p2ovided by 
this bzanch that the death of the heir ſhall not abate the wzit ; but otherwiſe it 
is 1 a;wzit of Right of Ward, foz in that caſe the death of the heir ſhall abate 
the wait ; and ſo if 1s if the heir (hanging the wait) cometh to his full age, 
the wit of Right of Ward ſhall abate, but not the Raviſhment of Ward, 
but if he be of full age at the time of the wzit of Raviſhment bzonght, then 
the wait ſhall abate faz the wozvs of the wzit, Cujus maritagium ad ipſum 
pertinet, 


C Et 
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« Er {1 querens obierit ante placitum terminatum.] 
Two joynt Lo2ds o2 two coparceners of a Seigniozy bzing a Writ of Ward, 
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and one of the Plaintiffs die, the Writ is abated, and the (urvivoz ſhall not ,\, x. ;.5cice 


have a reſummons, foz this Ac giveth the reſummons cither to the heir, oz to fc'1 19.33. 3.36 
the Erecutozs, and not to any ſurvivo?, who may have anew oziginall ; and ſo 
it is if the baron and feme be Plaintiffs, and the husbanddteth, the Writ ſhall 
abate,and no reſummons ſhall bs ſued, becauſe one of the Plaintiffs is alive, to 
whom the Wardſhip ſurviveth, & pars querens non obut ; and the nature of a 
reſtfnmons is to continue the oziginall Writ, foz by the Common Law no 
reſummons did lie but againſt him that was party to the oziginall, oz which 
came in by vowcher o2 receit, xc. (o long as the Tenant lived, and only where 
the Plea was put without day, without any laches oz default in the party, as 
upon a conuſans granted and failer of right by the demiſe of the King, the non 
yenu of the Juſtices, 02 when the paroll demurred fo2 nonage, oz upon the al- 
lowance of a pzotection andthe like, but if the Pzoces be not continued by the 


negligence of the Plaintiff, no reſummons lieth. 


Alſo no reſummons lieth foz the Pcfendant o2 Tenant; becauſe reſum- 
mons tis compounded of re, ſub, & moneo ; and the Defendant oz Tenant never 
ſued out ſummons, and thereioze can hate no reſummons, neither ſhall 
a reſtunmcns te graunted but againſt him that was fozmerly ſummoned, 
and upon the reſummons by this 7 the party cannot vary from the 
fozmer plea, Lut onely foz matter that commeth of puiſne time, as are- 


leaſe, xc. 


And where ſome have holden that the makers of this Ac were not lear- 11H. 4.54-perHil. 
ned in the Law, becauſe the reſummons 1s given to the heire, whers by 9 E-3-22- 18 E.z. 
Law the heire cannot have the Wlardſhip being but a chattcll, the makers 5745-34549 
of the Law knew that as well as the Dbjecoz , foz it is ſaid in 9 E. 3, that 
they were ſage gents thaf were at this Parliament, but ſ&ing no reſummons in 
this caſe did lie by the Common Law, the makers of this Aa gave the 
reſummons to the heire when the Wardfſhip accrued ratione proprit feodi, 
fo2 there the inheritance of the tenure might come in queſtion which con- 
cerned the heir moze then the UWardſhip, hac vice,could concern the Erecutozs, 
and as if the Defendant make his Teſtament, and deviſeth the UWard to ano- 
ther, yet the reſummons ſhall be awarded by the nert ſubſequent clauſe of this 


24 E.3.48. 
5 H.7. 38- 


Aft, againft the Erecutozs, although they have nothing in the Ward, and, foz :8 £.3.4. b- 


their inſufficiency, againſt the heir who cannot claim the Ward being but a 
chattell; ſo in nova caſu providebant noyum remedium, and in one caſe charged 
the heir of the Defendant, whom the Law could not charge, and in another 


gabe remedy to another heir upon god reaſon, who by Law had none. 


T Eodem modo {1 moriatur pars def, &c.] ze a writ of 1937+ 


Ward be b2ought againft two, and oneof them die, noreſummons ſhall be ſued 
' by this bzanch, becauſe one of the Defendants are alive, and he ſhall have 
the Ward by (urv1ivoz, and this bzanch giveth the reſummons either againſt 


the Erecutozs 02 hetr, Er pars defendens non eft mortuus, 


And the nature of a reſummons (as hath been ſaid ) is to continue the 02i- 


ginall, 


If the Plaintiff in the Writ of Ward dieth, and a reſummons is ſued by 24 6.3. 48. 


the heir, upon the nert pzecedent bzanch, if the Defendant dieth the heir ſhall 
have the reſummons againft the Erecutozs of the Defendant, fo2 the wozds of 
this bzanch be, Inter quereggem, vel ejus hzredem ſeu executores, & exccuto= 


res defendentis, &c. 


@hough this bzanch ſaith, codem modo, yet foz ſo much, as is otherwiſe 7E.3.48. 186.3. 


p20Lided foz, there is no reference by theſe wozds to the fozmer clauſe, foz 4,5. :4 E.3.49, 


a reſummens lieth not againft the heire of the Defendant , if the Erec 
L lil ; 


ntozs 
have 
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BraQon. 


Marleb.cap.7, 


Marlb. cap.7. 


14E.3.Proclam.8. 


30 E.3. 10 11» 


49 E.3.19. 
Marlb. cap.7. 


29 E.3.48. 


13, Proclam, 9. 


2 H.4.1. 


19 E.z. Procl.s. 
& 10. 17 E.3.70. 


14 H.4.37. 


2 H.q.r. 


17 E:3. 70,71. 


Fave aſſets, and it is a god plea foz the heir to ſay that the Crecuto2s 
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have ſufficient ; but if the Crecuto2s have aſſets fo2 part, and the heir 
aſſets fo2 part, yet no reſummons is given againſt them both by this Ac, 

And in a reſummons againſt the Erecuto2s upon this Ac of Parliament 
pleinment adminiſter is a god plea, but then the Plaintiff ſhall have judge- 
ment maintenant to recover the Ward ; and in a reſummons agatnlt the heir 
fo2 the inſufficiency of the Erecuto2s, it is a gad plea fo2 him, that he hath no- 
thing by deſcent in fee-itmple. | 

If the Erecutozs have not alſcts, ſo as the heir is to be charged, yet ſhall 
damages onely be recovered againſt him : But the puniſhment o2dainkd by 
this Ac ſhall not be inflicted upon him, fo2 that ſhould be againff a Barime of 
the Common Law here rehearſed, Quod quis pro alieno facto non eſt puniendus, 
& parna ex delito defunti heres teneri non deber ; And again, In hzredes non ſo- 
lent tranfire aRtiones, quz paenales ex maleficio ſunt : And, Tottes 1n hzredem da. 
mus aRionem de eo quod ad eum peryenit, quoties ex dolo defuncti conyenitur non 
roties ex ſuo, ANY, 

And, Filius non portabit iniquiratem partris, 


qT Eodem modo cum pendeat placitum inter partes de 
cuſtodia terrz, vel hxredis, vel utriuſque, per commune 


breve Precipe tali, &c. quod reddat,&Cc.] Per commune breve, 
Yereupon it is called, Breye de communi cuſtodia, that 1s, Breye de reCto de cu. 
ſtodia, and to that UWrit onely the Statute of Marlebridge extended, 


7 Et cum pervenerit ad magnam diftrictionem, detur 


terminus. ] The Statute of Marlebridge gave a Pzoclamation, Si ad mag- 
nam diftritionem non venerint, &c, ſo as by that Ac the grand diſtreſſe muſt be 
returned befoze the Pzoclamation iſſued, but by this Ac the P2oclamation tis 
to iſue when the grand diſtreſſe is granted, fo2 the wozds be, Cum pervyeneric 
ad magnan diſtritionem, detur terminus,&c, |, 

Alſo the Statute of Marlebridge p2ovided, that bis yel ter, &c, infra medicta- 
tem anni ſequentis the Pzoclamation ſhould be made, ſo as the Counties were 
put in certain when the Pzoclamation ſhould be made ; now this Ac abzidgeth 
the ſix months to th2&e months, and ſets the time of the Pzoclamation in cer- 
tain. This bzanch ertendeth onely to the Writ of Right of Ward, as the Sta- 
tute of Marlebridge did, vide in the end of this Chapter. 

This bzanch reſtraining the Common Law, ertendeth not to the vow- 


che, but onely to the Defendant in Deed, and not to the Defendant in 


Law, 

If Propter brevitatem temporis there were but two P2oclamations made, 
the Plaintiff ſhall not have a Writ Cum allocatione comitat*, becauſe he pur- 
ſued not the Statute, and it was his folly that the Writ contained not lon- 
ger time. 

Jna Writ of Ward againſt two, the one appeareth, and the other makes 
default, o2 if the one have nothing, and the other is diſtratned, no Pzocla- 
mation ſhall be awarded againft the one of them, fo2 both of them make 
but one Defendant, and therefoze either againft them both, oz againſt 
none. 

If a diſtreſſe with a P2zoclamation be granted, and the Defendant hath no- 
thing but within a franchiſe, the Sheriff ſhall make the Pzoclamattons in the 
County, and the Batly of the liberty ſhall diſtragn him. 

Zhe P2oclamation muſt be granted in the ſame Ceunty where the oziginal 
is brought ; and therefoze if the Plaintiff ſurmiſc that the Defendant hath ſuf- 
ficient in a fozein County, he ſhall have a diſtrefſe at the Common Law,but not 
with Pzoelamation by this Statute, : 
C Veniat 
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« Veniat ad bancum.] this ertends not to Juſtices in Eyze, noz 3 ®-3- Proclam 
to Commiſſioners of Oier and Terminer, but the Plaintiff may have an Action *7* *9 E.3-374 
of Treſpaſſe befoze them at the Common Law, 


q Ad quem diem {1 non venerit, &c.] or 17 E 3.19. here 17 E-3.1g. 
in the next Paragraph, by which it appeareth that he muſt come Ad quem diem, 


& non ad altum, 


« Procedatur ad judicium.) gt the Common Law he conld not »» 8.3.19. 

have Judgement by default without Plea of the party, #c. but Diſtrefſe infi- 
nite ; if upon the Pzoclamatton returned the Defetidant be demanded, and ap- 
pear, and taketh a day by Prece partium,and at that day make default, thePlain- 
tiff ſhall not have Judgement upon this Dtatute, becauſe he made not default 
at the return of the Diſtreſle, fo2 this Ac ſaid, Ad quem diem k non yenerit. 

And where it is ſaid, (Procedacur ad judicium) yet upon this default no Judge- 4 x.z.c; 
ment can be yet given, but the Court muſt award a Writ to the Sheriff, to in- 
quire of the value of the marriage, of the age of the Ward, and whether he be ;s x.;.:e; 
married, xc. as is afozeſaid; and upon the return of that Writ, then Judge- 
ment ſhall be given. | 

But if the Defendant appear at the return of the Pzoclamation, and con- 
feſſe the Action, the Plaintiff ſhall have Judgement of the damages in his 
Count, 


C Salvo jure defendentis, ft poſtmodum inde loqui yo- 


luerit.] Some have conceited npon theſe wozds [Inde loqui yolueric], that if a 

wan recovereth in a Writ of Right of Ward by default, that the Defendanit 

might have a Writ of Right of Ward, and recover again that which he foz- 

merly loſt ; but by reaſon of this wozd [Poſtmodum] thoſe wozds ſhall be inten- 16 E.3:Gard 168. 
ded, that he may have a Writ of Right of Ward after that another Tenant of 

the ſame land happen to die his heir within age, but foz the ſame Warvſhip, 

_— Judgement is given in the Writ of Right of Ward, the Defendant 

is barred. 


T Eodem modo fiat in brevi de tranſgreſcione cum 


quis queritur ſe eje&tum fuiſſe de hujuſmodi cuſtodiis.] 
Lhe Writ here intended, is an EjeAment de gard, Breye de ejeRione cuſtodiz, , - 
which is a Writ at the Common Law. De Acrornato inde. ap ek E.3. 
p Inter H, & R, de quadam tranſgreſſione cidem H, per prefatum R, illata ut Regiſt. 262. 
ICITUC, ; 
By this bzanch, P2oclamfion ſhall be made in this Writ of the EjeAment Regift. ubi ſupra; 
of gard, which ſhall not be made in the Raviſhimenc de gard, 14 E.3- Procl.7. 


} EGTA Sh 


CAP. XXXPVSL 
Qi; domini cur*, & alii qui cur tenent, & Seneſcal- 


li volentes gravare ſubditos ſuos, cum non habeant le- 
galem viam eos gravandi,procurantalios moyere que- 

relas verſus eos, & dare vadium, & offerre plegios, vel im- 
etrare breyia, & ad ſeas hujuſmodi quierentium compel- 


ant cos ſequi comitatum, hundredum, wapentachium, & 
L1I1 2: cur”, 


44.4 IVeftm. ſecond. Cap. 36. 
cur”, quouſque finem fecerint cum ipſ1s pro voluntate ſua: 
Statutum elt, quod hoc de cztero non hat, Er fi quis 
per bujuſinodi ffs querimonias fuerit attachiatus,replegier 
diſtrictionem ſuam fic:capram, & poni fac' loquelam coram 
Juſtictariis, coram quibus {1 Vicecomes, vel alius balivus, 
vel dominus, poſtquam fir diſtriftus formaverit querimo- 
niam-fuam, adyocaverit juſtam diftritionem ratione hujuſ- 
mqdi querimoniarum coram cis fa&tarum, & replicer', quod 
hujuſmodi querimoniz:movebantur verſus eos malitiose, 
ad inſtantiam ſeu procurationem Vic', aut aliorum balivo- 
rum, aut dominorum, admitratur illa replicatio. Er f1 ſu- 
per hoc convicti” fuerint, verſus dominum Regem rediman- 
tur, 8 nihilominus hujuſmodi fic gravatis damna in tri- 
plo reſtituantur, 


This Act was made in-affirmance of the Common Law, and fo adde a grea- 
ter puniſhment then the Common Law did; foz the delinquent ſhall be ranſo- 
med at, the Kings ſuit,” andthe-party grieved ſhall recover creble damages, 
where he ſhould recover but ſingle at the Common Law, 

43E.3.30.F.N.p. If A. pzocure B. to ſhe an-Acton in any Court of Recozd, 02 other inferiour 
98. m. Regiſt, Court againft C. he may have an Action of Deceit againſt A, at the Common 
Judic. 37, Law; and recover his ſingle damages. 


T Quia domini curiarum, & Seneſchalli,&c.] ghis a 
41 E.z. Avowry ertendethto Court 3arons, Lets, and to County Courts, Tourns, Yundzeds, 
78.11 H,4.9:. andnottothe Courts at Wcftminſter-(they being afterwards named in this Ac, 
13 H.4.2.8E-4.5. gc, but they remain at the Common Law, 
13 H.4.2,3, Though Seneſchalli be here named, pet 1Bailiffs,and other Dfficers are with- 
41 E,z. Avowry in this Att, atid the Balliff, oz gther officer may be puniſhed, without naming 
7s, the Lo2d. } "Y 


q Volentes gravare ſubditos ſuos.} $utdiros is here taken fo2 
any man that is ſubzect to their Juriidiction, and ſo itis to be taken in all other 
like places, 


248.3agnH, © Procurant alios movere querelas, &c.} Theſe wozds are 

4-91. 23.42. general, and therefoze if the Lozd, WBailtff, Stewa: Dd, o2 any other officer p20- 
cure any man to ſue a lawful Acton, he ſhall be punilhed by this Ac,Quia culpa 
eſt ſe immiſcere rei ad ſe non pertinent?, EE 


13 H.4.2.b. a Replevin, and not to an Action of Zreſpalſe, oz any other Action, 
And here a Diſtreſſe is taken-foz an Attachment. 


T Advocaverit juſtam diſtritionem ratione hujuſmodi 


QUETIMONUAT , &cC. ] By the letter of this-bzanch the Deferidant muſt 
make an zivowzy, but it mult be extended further then the letter ; foz admit 
that the Lo2d,4c. will (to ſave himſelffrom trebledamages) make no Atowzy, 
but plead that the'gads were not'diſtrained;4c. oz the like plea,wherenpon iflue 
being/joyned, the-Plkaatiff-aftcr. pzoof of the iNue map give in-evidence fo2 the 
treble damages the purview of this A, and that the Lozd now Defendant, 
p;ocured 
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p2ocured a ſaif, 4c. contrary fo this Act, and that he is guilty of the Diſtreſſe, 
oz Attachment, and therefoze anght to yelv treble damages; and 4f this be 
found by the Jury (although it were not pleaded) the Plaintiff ſhall recover 
treble damages ; fo2 it lieth net in the power of the Defendavt by his falſe plea 
to excuſe himſelf of treble damages given by this Ac ; as if the Dilleile; alie- 
neth to perſons unknown,and in anAſiſe bzought agaialt theDiſſeiſo; he plead 
Nul ten? de franktenement noſine in le briefe, & fi trove ne ſoit nul tort nul 
difſcifin, the Plaintiff may give in evidence, that the ſaid alienation was made 
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Vide lib. 5. fol.60; 
Gooches calc, a 
Stature given in 


evidence, and 


not pleaded. 


to defraud the Plaintiff of his Action, and that the DiMeiſoz tok the pzofits, * 2+ <ap.9. 


in which caſe he is to be relieved by the Statutes of 1 R, 2, 4H. 4. and 
11H, 6. 
Dc befoze cap. 35, in the caſe of Raviſhment of Ward. 


q Malitiole, ad inftantiam,ſeu procurationem Vicecom', 


4 H.4. capi7, 
it H.6. cap.4. + 
o H.6.141 s, 


lib.x. cap.123+ 
Chudleys __ 


aut aliorum balivorum, ſeu dominorum.] yere it is to be obs >2£-3.35- 


ſerved that the pzocurement is the ſubſtance, and that doth imply, that it was 
done maliciole ; and therefoze if the Jury finde the pzocurement, and that it 
was not done m:liciouſly, yet the Court ſhall (foz that it judicially appeareth 
to them) adjudge it done maliciouſly. * 


q Verſus dominum regem redimantur,&c.] That is, they 
thall be fined to the King in that tuit bzought by Replevin, 


CAP. XXXAVIL 

FN Uia etiam Balivi, ad quos :£x ,officio pertinet diſtni- 

fiones faccre, gravare volentes ſubdirps ſuos, ut aþ 
eis pecuniam extorqueant, mittuntignotos ad:rFaciend” di- 
{triftiones, ca intentione, ut ſubdiros grayaxe polling, per 
hoc quod fic diftriti non habentes notitiam ,perſonaruny 
non permittunt hujuſmodi diftritiones ſuper.cos heri :. Sra- 
turum eſt, quod nulla diftriftio fat niſi per halivas notos 
& juratos. Er f1alio modo diſtrictiones fecerint, & de hoc 
convicti fuerint, 11 gravati breve.de tranſgrefl. imperraye- 
rint, reſtituant gravatis damna [ alias.in triplo}& verſus regent 
Sraviter puniantur. 


This Ac is made in affirmance of the Common Law, and fo2 refozmation 
of an abuſe by Sheriffs, who uſed to make Bailiffs to diſtrain, who were un- 
known, to the intent that the owner of the cattel might make. Roſcoys, and 
thereupon the Sheriff, xc. to extozt moncy from him; wherefoze remedy 45 
given by this Act. | 


Sir William Mere 


T Nulla diſtritio hat.) at the time of the PL of this Ac, Lib-z. fol.s 


this P2oceſle lay in an Aion of Debt, (foz the Capias in that caſe is given by 
the Dtatuteof 25 E.;.) ſoas this ®tatute extending to an Action of Debt, |al- 
though the latter Ac give a Capias, yet the:Capias coming in lieu of the Di- 
Trelle is withtn this Ac, | ES 

4 Nif 


berts calc, 
p 4 5 E -> cap. 2z F: 
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Flera, 


Mirrors ca.5-$ 5. 


Flera lib.4.cap.5, 
See 21 E.1. Stat, 
de non ponendis, 
34 E.1. Ordinat, 
&c. dit ſuper 
Chart. cap.9, 
Marlbr, cap.24. 
For Jurors. 

See Cuſtumier 
de Nerm.cap.69. 


Weſtm. ſecond. Cap.z8, 


« Niki per balivos notos, & juratos.] wy this Ad the Wai, 
liffs muſt both be known and ſwozn : an Ac yet fſfanding in fozre, and woz- 
thy to be put in erecution t Flera doth render this bzanch thus : 

Proviſum eſt quod nulla diftriftio fiat per baliyos regis, nifi jurati fuerint & noi, 
& ſi quis alio mododiftringeret, & de hoc conyincatur ad ſeam diſtri, cui in hoc 
caſu conſulitur per breye de tranſpreſſione, damna reddet grayato, & verſus regem 
graviter punietur, 

Df this bzanch the Mirror ſaith thus, Leſtatute de diftreſles eſt diſtinguiſhable, 
car in diftreſſes torcious ſans garrant tient lieu le judgement de robbery, & per gar- 
rant cheſcun eſt reſceivable conus & diſconus, Wut the Statute is in the Nega- 
tive, and neceſſary to be obſerved. 


T Damna. ] Some @Cnitions have alias in triplo, but the oziginal is 
damna, and not in criplo, and therewith agreth Fleca, 


mm 1c 


CAP. XXX/IIL. 


Via etiam Vic' Hundredarii, & Balivi libertatum 
conſueyerunt gravare ſubditos ſuos ponendo in Afſi- 
ſis & juratis homines languidos, & decrepitos, perpetua yel 
temporali infirmitate languentes, homines etiam tempore 
ſummonition. ſuz in patria non commorantes, ſummonen- 
do ctiam effrenaram multitudinem juratorum, ita ut a qui- 
buſdam eos in pace dimittendo pecuniam extorqueant, & 
ſic fiunt aſliſz & juratz multotiens per pauperiores, diviti- 
bus pro ſuo- dando domi commorantibus : Statutum eſt, 
quod de cxtero non ſummoneantur in una aſſiſ. plures quam 
xXiv. Senes etiam videlicet ultra 70. annos, perpetuo lan- 
guidi, vel tempore ſummonitionis infirmi, vel in patria non 
commorantes, non ponantur in juratis, vel minoribus aſſi- 
ſis. Necetiam ponantur in Aſliſis vel juraris, licer in proprio 
com! capi debeant aliqui qui minus ten' habeant, quam 
ad valentiam viginti ſolidorum per annum. Er fi hujul- 
modi aſhſz & Jurat' extra comitatum capi debeant, non 
ponantur in eis aliqui qui minus tenement” non habeant, 
quam ad yalentiam xl.s.. per annum, illis exceprtis qui te- 
ſtes ſunt in chartis, vel aliis ſcriptis, quorum przſentia ne- 
ceſlaria eſt, dum tamen portentes fint ad laborandum. Nec 
deber iſtud ftaturum extendi ad magnas Aſsiſas, in quibus 
oportet aliquando ponere Milites in patria non bs 006 


propter paucitatem Militum, dum tamen tenement” ha- 
beant 
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beant in comit', Er {1 Vic! vel ſubbalivi ſui, vel balivi 
libertarum contra iſtud ſtarurum in aliquo articulo vene- 

rint, & ſuper hoc convincancur, reſticuant dampna gravatis, 

& nihilominus {int in miſericordia domini Regis. Er habe- 

ant Juſticiarii ad aſliſas capiend* afſign', cum in com' vene- 

rint, poteſtatem audiendi querimonaas fingulorum conque- 
rentzum, quoad articulos in iſto ſtatuto contentos, & juſti- 

ciam in forma predicta exhibend” 


The miſchief doth plainly appear by the pzeamble, and the end of theſe miC- 
chiefs was, that the Sheriffs by ſuch means did pecuniam excorquere, &c, 

oc the firſt part of the Inſticuces foz the antiquity and right 1nfftitution of 
trials by twelve mon, and of the number of twelve. Sect, 234. and Magna 
Charta cap. 29, 


q In una aflifa plures quam 24-] This was but the abuſe of , 14.5.8. Flera ubi 
the Sheriff, fo2 though the Writ, which 1s his warrant, 1s but twelve, pet re- ſupra. Diec 
gularly he muſt return twenty four, and no moze, unleſſe it be in *pecial cafes ; * Mar.98. 
Supponendo, inquit Fleta, ſuperfluam hominum multitudinemy Ita quod quaſdam Flera ubj ſuprp. 
in pace dimitterent prece yel precto ; but in a TUrit of Right there be ſixteen 
Jurozs returned onely. 


« Senes ultra 70, annos,&c. | This ®tatute is a direc pohibi- F.N.B, 166.4, 
tion in it ſelf, and therefo2e the party grieved may have his Action upon this Act 
againſt the Sheriff without giving any notice either of this, oz of ſickneſſe, 02 F-N.B. ibid, a 
non-commo2ancy, and pet the uſe is to ſue out a Writ grounded upon this Act 
to the Sheriff that he return them not. 
- But without queſtion notice by wozd Were god, if notice were requiſite ; F-N.B. ibid. a, 
and this ſ&meth to be in affirmance of the Common Law, fo2 if a Cozoner be **ift-:77. 
ſenio confractus, it 1s a god cauſe to remove him, and the Pzophet Dayid ſaith, 


Dies noſtrorum in ipfis ſeptuaginta anni, Plalme 89.16. 


qo Perpertuo langnidi,) As if he be morbo paralyfi percuflus, o2 if he 
be leproſus, o2 ſtricken with any other continual ficknede, 
It alſo extended to men that were blinde, deaf, of no ſound memozy, 02 
fo lame as they cannot well goe no2 ſtand, and theſe ſhall take the bene- 
fit of this ©tatute, of what age ſoever they be ; and this point is in af- 
firmance of the Common Law, foz theſe be gad cauſes fo remove a Co- F-N.B. 164. 
roner. Regift 177. 


© 'Tempore ſummonitionis infirmi.] This muſt be in; 


tendcd, ſo infirme as he ts not able to ſerve; and this is alſo in affirmance of 
the Common Law, 


q In patria non commuorantes, | The Statute of Articuli ſuper Arr, ſuper Chart. 
Charras doth adde to this, that albeit they be commozant in the ſame County, cap.9. 
yet mult the Jurozs have two qualities, viz. two of the moſt, and one of the *2itt.r77. 
lealt, that is molt near the place, moſt ſufficient, and leaſt ſuſpicious, o2 other- ng + 
wiſe the Demandant thalt «render double damages, and be grievouſly WY 
amerced. 
_ Se What a Cozoner ought to be, yiz. Qui mclius ſciat & poſſit officio illi Regilt. ubi ſupra. 
intendere, 

If 
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E.N.B.166.4, Jt ariy be refurned contrary to the purview ef this Ae, he cannot be chal- 
lenged, neither can the party grieved alledge the -matter foz his diſcharge, 
but he mult take his remedy by Action againff the Shcriffe upon this 
Ac. 
Now may it be a queſtion, Who is the party grieved that ſh:ll hate his 
——_ Action, if the Sheriff return magis remotos, minus ſufficientes, & magis ſuſpe- 
TE. 326 bis, Cos? whereunto hear what ©. William Herle Chief Juſtice of the Common 
Pleas ſaith, This @tatute may be intended, in caſe where the Demandant oz 
Plaintiff is delayed of his ſuit by ſuch return of the Sheriff, that he by the 
Statute ſhall recover damages againſt him,zo2 where the Tenant oz Defendant 
after he hath loſt his land, o2 cauſe by the oath of them that be ſoreturned ccn- 
trary to the fozm of the Statute, and after he doth convic them in an at- 
taint, and thereby be reſfozed\, then he may have his Acton upon the Sta- 
tute to recover his damages, ec. and thereunto Hill Juſtice agred, which [as 
. concerning the Tenant oz Defendant)muſt of neceſſity be intended of this Ac 
of W.2. foz the Statute of Articuli ſuper Charras give double d.nages oncly to 
the Demandant and not to the Tenant : alſo hereupon it followeth that the Aa 
of Articuli ſuper Chartas is but an Expolition of this Art, and addeth a further 
penalty. 
Art,ſuper Chart, , 920 ſhall be ſaid hereof, when we come fo the [cid Statute of Arciculi ſuper 
cap.9. Chartas, 


T Velinminoribus aſsiſ1s.] $0; as hath ben Cid, this Ac ers 
tends not toa Writ of Right, as hereafter in this Ac by crpzeſſe wozds it 
appeareth. 


"= T Qui minus tenementa habeant quam ad yalenciam 
2 H.$.c.3.Stat.2, 


27 Eliz.cap.10, viginti ſolid' per annum, &C. ] Theſe ſumms of 20. £. and 40.8, are 
altered by later Statutes, viz, by 2 H, 5, and 27 Eliz, 
Dee the firtt part of the Inſticuces, ſe&. 464, 


Star.of York 2. TC Exceptis qui teſtes ſunt in Chartis, &c.] were is an er; 
6 H.3.Proc.209- ception of witneſſes named in the Deed, who in many caſes are joyned to the 
hw prngopery Jury without regard had to age oz yearly revenue, both becauſe the Sheriff 
judic* 6.b.7.b, hath an erpzeſſe warrant to ſummon 02 diſtrain them by name, and foz that 
56, 58,69. their pzeſence is neceſſary, and yet With this caution , Dum tamen porentes nc 
ad laborandum, | 


T Et habeant Juſtic ad aſiſas capiend' aſignar..) 
This clauſe @® in the affirmative, and therefoze the party grieved may take his 
remedy upon this Ac, either befoze Juſtices of Aſſiſe, o2 in any other Court 
that hath conuſans thereof : foz Juſkices of Aſſiſe couldnot have power in this 
caſe without expzeſſe wozds, but other Judges hate power without any er- 
pzeſſe wozds, and therefoze if the meaning be to erclude other Judges, then 
thoſe that be named, there muſt be wozds negative, yiz, and not in anyother 
Court, noz befoze any other Judges. | 


Cap. 39. Weſtm. ſecond. 


CAP. AXXIMX. 


Ue Juſticiarii (ad quorum officium ſpeCtat unicuique Flew ls; capt; 


coram eis placitandi juſticiam exhibere) frequentius = ſuper Chart 


impediuntur, quo minus officium ſuum debit” modo 
excqui poſlint, per hoc quod Vic brevia originalia & judi- 
cialia non retornant, per hoc etiam quod ad breyia domini 
Regis falſum retornant reſponſum : Providit dominus 
Rex & ordinavit, quod illi qui timent malitiam Vic, libe- 
rent brevia ſua originalia & judicialia in pleno com, vel 
retro com”, ubi fit collatio denariorum domini regis, & 
capiatur billertum de Vic' przſente, vel Subvic', in quo bil- 
letto contineantur nomina petentium & tenentium in breyi 
nominat', & ad requilitionem illius qui breve liberavit, 
apponar” billerto ſigillum Vic' vel Subvic' in teſtim', & fiar 
mentio de die liberationis brevis. Er f1 Vicecomes vel 
Subvicecomes hujuſmodi billerto figillum ſuum apponere 
noluerit, capiatut reftimonium Militum, & aliorum fide 
dignorum qui prxlentes fucririt, qui - ſua hujuſmodi 
bilfetto apponant. Er f1 Vic' brevia ſbi liberata non retorna- 
verit,& ſuper hoc ad Juſticiarios perveniat querimonia,man- 
detur per breye de judicio Juſtic' ad affiſas capiendas aſlign', 
quod inquirent per eos qui przſentes fuerint quando breye 
Vic' liberatum fuir, f1 ſciverint de illa deliberatione, & in- 
quiſitio returnetur. Er {1 compertum fuerit per inquiſitio- 
nem, quod breve fuir ei liberar', adjudicentur querenti vel 
petenti damna, habito reſpeCtu ad qualitatem & quantita- 
tem aCtionis, & ad periculum quod ei evenire poſler, per 
dilationem quam particbatur. [Anno 2 E.3.cap.5, apud Not'.] 
Er per iſtam viam fiat remedium quando Vic' reſponder, 
quod breve adeo tarde venit, quod preceptum regis exe- 
qui non potuit. Multotiens etiam capiunt placita dilatio- 
nes per hoc quod Vicecom' reſponder, -quod pracepit ba- 
livis alicujus libertatis, qui nihil inde fecerint ; & nominet 
libertates, quz nunquam rerornum brevium habuerunt. 
Propter quod, ordinavit dominus Rex quod T heſaurarius & 
Baron'de Scaccario liberent Juſticiar' in rotulo omnes liber- 
tates in quibuſcunque com' qui habent reto1num breyium. 
Mmm. Er 
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Er i Vic reſpondet quod retornum fecit baliyo alterius li- 
bertatis, quam alicujus contentz in prxdi@t rotulo, ſtatim 
puniatur Vicecom' tanquam exhzredator regis & coronz 
ſuz. Er fi forte reſpondeat quod mandavit balivo alicujus 
libertatis,quz veraciter retorn habet [qui inde nihil fecit] man- 
detur Vicecom' quod non omittat propter aliquam liberta- 
rem predict”, quin exequatur praceptum domini regis, & 
quod Scire faciat balivis, quibus fecit rerorn quod fint ad 
diem in brevi contentum ad reſpondendum, quare de pre- 
cepto domini regis executionem non fecerint, Erf1 ad diem 
yenerint, & ſe acquierent, quod retornum brevis non fuit 
cis factum, ſtatim condemnerur Vicecom' domino illius li- 
bertatis, & ſimiliter parti lzſ per dilationem in reſtiturio- 
nem damnorum. Er f1 ad diem non venerint balivi, yel 
venerint, & ſupradicto modo ſe non acquietaverint in quo- 
liber brevi de judicio, quam diu dura placitum, precipia- 
tur Vicecomiti quod non omittat propter libertatem, &c. 
Multotiens etiam Vicecom' fallum dant reſponſum, quo 
ad illum articulum quod de exir,, &c. mandantes aliquan- 
do & mentientes, quod nulli ſunt exitus, aliquando quod 
paryi ſunt exitus, cum de majoribus reſpondere pollint, 
aliquando non facientes mentionem de exitibus. Propter 
quod ordinatum eſt & concordatum, quod f1 querens pe- 
tat auditam reſponſionis Vicecom'”, concedatur ei. Er fi of- 
ferat verificare, quod Vicecom'de majoribus exitibus Regi 
reſpondere potuit, fiat ci breve de judicio ad Juſtic' ad aſſiſas 
capiendas aflignatos, quod inquirant in przſentia Vicecomi- 
tis,{1 intereſle voluerir, de quibus & quantis exir' Vic reſpon- 
dere potuit a die impetrationis brevis uſque ad diem in breyi 
contentum [ al receptionis vide P. 2597 H.8.cap.1o. f.z. & Þ. 20 
F1.6. cap.1o. fol.25.] & cum inquiſitio retornata fuerit, i de 
pleno prius non reſponderit, oneretur de ſuperpluſagio per 
extractas Juſtic libertates ad ſcaccarium, & nihilominus 
graviter amercietur pro concelamento. Et ſciat Vicecom' 
quod redditus, blada in grangia, & omnia mobilia, przter 
e£quiraturam, indumenta, & utenſilia domus continentur ſub 
nomine exituum. 

Et przcepit dom*Rex,qqd* Vic' pro hujuſmodi falſis reſpon- 
ſonibus, ſemel & iterii, (fi fit neceſſe) per Juſtic' caſtigentur. 
Ext 
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Ex fi tertio deliquerint, alius non apponat manum quam 
dominus rex. Multotiens etiam falſum dant reſponſum, 
mandando quod non potuerunt [exequi]. prxceprum regis 
proprer refiſtentiam poteſtatis alicnjus magnatis, dequo ca- 
yeat Vic' de cztero, quia hujuſmodi reſponſio multum re- 
dundat in dedecus domini regis & coronz ſuz. 

Er quam cito ſubbalivi ſui teſtificentur, quod inyenerunt 
bujuſmodi refiſtentiam, ſtatim (omnibus omiſsis) aſſumpts 
ſecum poſſe comir* ſui, eat in propria perſona ſua ad faci- 
end” executionem. 

Er fi inveniat ſubbalivos ſuos mendaces, puniat eos per 
priſonam, ita quod alii per corum paznam hd ore 

Ec ft inveniar eos veraces, caftiger reſiftentes per priſo- 
nam, 4 qua non deliberentur ſine ſpeciali pracepro dom 
regis. Et fi forte Vic, cum venerit, refiſtentiam invenerit, 
certificet cur” de nominibus refiſtentium, auxiliantium,con- 
fentientium, prxcipientium & fautorum, & per breve de 
judicio attachientur hujuſmodi per corpora ad veniendum 
ad cur” Regis. Er {1 de hujuſmodi efitiencia convincantur, 
puniantur ſecundum quod domino regi placuerit. Nec in- 
tromitrar ſe aliquis minifter domini Regis de pena hujuſ- 
tmodi infligenda, quia dominus rex hoc fibi ſpecial' refer- 
yat, pro eo quod hujuſmodi reſiftentes cenſentur pacis ſux 
& regni perturbatores, [113 Ex. de Mercatoribws, Articuli ſuper 
Chartas, cap.16.] 


Here is a Baxime of the Law recited, viz, Ad officium Jufticiariorum ſpeRat 
untcuique coram els placitanci juftitram exhibere, | 

1By this Chapter there be five miſchiefs, o2 rather abufes of Sheriffs re- 
hearſed and pzovided foz, which we ſhall handle in o2der, as they ſhall arife in 
this Chapter. | 

The firft miſchief was, thaf the Sheriff returned not the Writs to him di- 
rected, bnt imbezelled the ſame, and commonly the Deniandant oz Plaintiff 
fo2 defanlt of pzcoof was withont remedy, 02 elfe without the effec of a juſt teme- 
dy being againff a Sheriff, foz the which a remedy is p2zovided by this Act in 
manner enſtring. 


T Illi qui timent malitiam Vicecomt liberent brevia ſua 
originalia, & judicialia in pleno conn', vel in retro com” ubi 
fit collatiodenariorum domini regis, & capiatur bilertia,&c.] 


This bzanch was taken to be ſhozt, foz it was no moze buf Capiatur biletrum,and 
no commandoment to the Sheriff to receive. the UWrits any fo mailto a 1Bill ; 
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but by the Statute of 2 E. 3.the Sheriff and under-Sheriff are commanded;that : x,;, cop.q; 


they ſhall receive the ſaid Writs, and make a Bill, and ſo th2zoughout. 
©0 as now it is a contempt in the Sheriff oz ———— og he make if nof, 
mm 23 any 
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and in default of themzit-ſhall be alſo a contempt in the others appointed to ſeal 
it, if they refule. 

Ini this ſpecial taſe the Demandant o2 Plaintiff ſhall have an Action againft 
the:Sheriff foz not returning the Writ, whereas regularly foz not returning 
of a Writ the Sheriff ſhall be amerced quouſque ; but foz a falſe return, oz foz 
imbezclling of a Writ, an Action doth lie at the Common Law againft the 
Sheriff, | | 

And tho Demandant 02 Plaintiff, if he fear the malice (as this Ad fpeak, 
eth) of the Sheriff, he may cauſe the Shcriff 02 under-Sheriff fo be called into 
the Court, and deliver the Writ to him of Recozd, that he may take the bene- 
fit of this @tatute- | Ih 6 | 

See the Action bzought upon this bzanch of the ©tatute, in the Bok #f En. 
tries Raſtal, 


« Retro comutatus, ] Js after the County Court, as to Pleas, be 
ended; it is holden further, foz the collecton of the Kings money, that is, his 
green War. ; ; : 

C Ec per iſtam viam hat remedium quando Vicecomes 


reſpondet quod breye adeo tarde vyenit, &c.] The ſecond mil- 
chief was, the Sheriff would return a Tarde, which by this purview is pe- 
vented; and ſo it is if the Writ be delivered to the Sheriff of Recozd, as hath 
been ſaid, | 

Where BraRon further in the ſame place ſaith, Er unde infinici ſunt caſus 
de genere iſto ubi Vicec* per fraudem reſcribit, & prztendit non cauſam ut 


caulam, 
{ Multotiens ctiam capiunr placita dilationes per hoc, qd 


Vicec' reſponder qq* przcepir balivis alicujus libertatis, &c.] 
Þere is the third miſchief, that great delates are uſed by the falſe return of 
Sheriffs in making of ÞHandates to fained liberties, ſuppoſing them to have re- 
furn of Writs, where in troth there be no ſach liberties, foz redzeſſe whereof 
the remedy followeth. 


«| Quod Theſaurarius,& Barones de ſcaccario,&c.] albeit 
it be inrolled in the Chancery, that ſuch a man hath return of Writs, yet is 
not that within the purview of this Act, fo2 that the Recozd of the Court of Ex- 
chequer 4s onely pzeſcribed by this Ae, and therefo2e a Certiorari may be awar- 
ded out of the Chancery fo the Trchequer to the Treaſurer, that he bzing in 
the Roll of the Liberties in his hand to the Juſtices, befoze whom the return 
is made. 


 Omnes libertates.] This muſt be underſtood of a 1Bailiff of a 
Franchiſe oz @eigniozy, which have return of Writs, and not to a Bailiff cre- 
ated Itineranty(foz example) in the County of $.and to have return ofall Writs, 
and erecntion of the ſame by the Kings Letters patents ; foz ſuch a Gzant is 
boid,foz in effect it taketh away the Dffice of the Sheriff; aud therefoze where 
ſucha return was made upon a Þandafe fo ſuch anew found Bailif,the Courf 
was in purpoſe to have punithed the Sheriff by this bzanch of this Ac, canquam 
exhzredatorem domini regls, 


q Statim puniatur Vicecomes tanquam  exhzredator 


reg1s, 6 COrLONz ſux.) Becauſe he fain a Liberty o2 Franchiſe againlf 
the King, to the viſheriſon of the King and of his Crown, fozaſmuch as no man 
can have ſuch a Liberty oz Franchiſe, but from the Crown. 

This puniſhment ſhall be by ranſome and impziſonment. 


© Que 
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-+'@ 'Quz veraciter retornum haber, qui nihil inde fecit 


mandetur Vicecomiti, quod non omittat.] Here is the fourth 
miſchief, that where there was indeed a Bailiff of aL iberty,who truly had re- 
turn of Writs, yet he upon a Bandat to him would doe nothing ; remedy is 
hereby p2ovided, that it ſhall be commanded to the Sheriff, Quod non omit: 
rat, &c. quin exequatur prxceptum doinini regis, &, —_ 

This bzanch concerning the Non onurcas, is in affirmance of the Com» Bra&li.s. fo.44:. 
mon Law ; and therefoze Bratton who wzote befoze this Statute, treating of 2. Regiſt. 82. 
this matter, ſaith, Er quo caſu cum baliyi nihil inde fecerint, propter defe&tum F-N-B. 68. £. & 
eorum , przcipietur Viceqpmiti, quod non omitteret propter libertatem talem, _ 


quin, &c, 


T Nihil inde fecit.] This Niki! is to be underſtwd, not onely 4H.6.25.6.5H.7 
where nothing at all is done, but alſo where the Bailiff of the Liberty maketh H—_—_ - 
ay inſufficient return,foz that is Nihil in Law; and therefoze a Non omittas,gc, 7545 2 5 OE: 


ſhall be thereupon granted ; foz, Idem eſt nihil, & inſufficienter dicere, m— CO 


n © ky Si il ; 
q Et quod ſcire faciat balivis.] This ſemeth to be adved by 
this bzanch to the Common Law. 


{| Muktoriens etiam Vic' falſum dant reſponſum quoad 


illum articulum de exitibus.] Now cometh the fifth miſchief, that 

the Sheriffs would return to ſmall iNues, in which caſe by the Common 

Law the Plaintiff could not have an averment againſt return of the She- z: H.,.8.b. 
riff ; foz the Sheriff is but an Dfficer to the Court, and hath no day in 

Court to anſwer to the party ; but this is remedied in this caſe by this 

bzanch. 

T Etf1 offerat yerificare,&c.] were is the remedy given, and +7 8.2.3. 20H. 
the mean pzeſcribed, how the averment ſhill be p:oved, and the Plaintiff muſt *5-2* E 4-20. 
in his averment alledge what the value of the iſſues be. ab 20 7.38.4 
Be the Bok of Entries foz the Judicial Writ to-the Juſtices of Aſſife, Raſt.z3z. 

And where it is here ſaid, Vicecomices falſum dant”reſpenſum, this bzanch 
mentioning Sheriffs extended not to 1Bailiffs of Liberties, which' ishelpen.bp = E.3.cap. 5. Ver, 
the ®tatute of 1 E,3. . 5 11" N.B. fo.gg. 


q A dicimpetrationis uſque diem in breyi contentam.] 
Theſe iNſues, that is, the value of the land muſt be inquired, from the ceſte of 27 H8.3. 2oH.s, 
the Writ, until the day of the return of it ; andit is holden, that this Ac er- _ — 
tendeth not to the return of iNues upon Jurozs after iTue joyned, GONE 
T Et cuminquiſitio retorn' fuerit, {i de pleno prius non 


reſponderit, oneretur de ſurpluſagio, ec.) As if the Sheriff re- | 
turn but 10, s, iTues,and it be found befoze the Juſtices of Aſſiſe, that the iſſues *7 1-3-3: 


amounted to 50.5, the Sheriff ſhall be charged with 40.s. by this bzanch, and P 
ſo after that rate and pzopoztion, 


Flera lib. 2, ca. 613 


T Er ſciat Vicecomes, quod redditus, blada in grangia, 
& omnia mobilia, przter equitaturam, indumenta, & uten- *!#1iz. c.62. 


filia domus continentur ſub nomine exituum.] wy this bzanch 
is explained what ſhall be accounted Jues, foz the better direction of Sheriffs 
in this caſe, that is to ſay, not onely the rent and revenue of the land, but the 27.8.3. 24 E.3: 
Cozn in the grange, and all other moveables, as Yay in the barn, and other 2% 

movable oz perſonal gods whatſoever, ercept thoſe things belonging to his 
riding, 
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Fleta li. 2. ca.62, 


W.1.cap.17. 


Fletali.2. ca.62. 


16 R.2.cap.5. 


Magna Charts, 
Cap.29, 
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riding, his- apparel-andutenfHs-of, houſe :. and eerfaia{y this is a.gadand ne- 
_—_ my Y” it were put in erecution accozding fo the pnrview of 
this' Act. 


« Alius non apponat manum quam dominus Rex} 
That is, that the-detinquent ſhall be puniſhed Coram domino Rege ; that is, tn 
the Kings Bench, his Court of o2dfnary Juffice. 


« Multotiens etiams falſum dant refponſum, mandando 
nod non potuerint exequi praceptum regis propter reft- 
axe Now we are come to the ſixth miſchief, o2 rather the abaſe of 

Sheriffs, as by theſe wozds, Falſum dant reſponſum, appeareth. 
q Caveat Vicecomes de c#tero,quia hujuſmodi reſponſio 


multum redundart in dedecus domini regis, & coronz fuz.} 
Yereby ſuch a retarn is fozbidderr. | 
Foz this matter, ſe the Expoſition upon the Statute of W.1. 

q Statim (omnibus omilsis) aſſumpto fecum poſle co- 
mitatus ſui cat in propria perſona ad faciend executionem,) 
This bzanch is in affirmance of the Common: Law, as appeareth in the Cx- 
pbſition upon! the ſaid Statute of W. x. where yon may reave' of fhis matter 
at large. 


C Etfi inveniat ſubbalivos ſuos mendaces.} This is plain, 
and needeth no explanation. 
© Ec inveniat eos veraces, caftiget reſiſtentes per priſons, 


a qua non deliberentur {ine ſpeciali prxcepto dom'* regis.] 
This is evident in it ſelf. 


C Erfi forte,cum venerit, reſiſtentiam invenerit.] gyveit vy 
the penning of this Act it may ſeem, that the Dheriff ſhould take poſſe comicatus 
after complaint made, poſt querimoniam faRtam ; yet ſ&ing he may take poſſe 
comitatus by the Common Law,he may either take it poſt, yel ante querimonram, 

But he muſt take it after reſifance, and not befoze, foz Sequi deber potentiz 
juſtitiam, non prxcedere, 


T Denominibus reſiſtentium, auxiliantium, conſentien- 
tium, przcipientium & fautorum, & per breve de judicio 


attachientur.] Fautorum ; this wozd is of a large extent, whereof you may 
read in the Statufe of x6 R.2.and in Englith it p:operly fignifieth a Favourer, 


F Secundum quod domino regi placuerit.] That is, accoz- 
ding to that which thall be apon due pzoccding avjadged coram Rege, tn the 
Kings Court of Juftice. | 

q Nec intromitrat ſe aliquis miniſter domini regis, &c. 


quia dominus rex hoc f1bi ſpecialiter reſervat.] That is, as hath 
been ſaid, that the delinqnents fhatt be pamiſhev coram rege, in his Court of 
Juſtice; fo2 no man'can be ptnrthed by abſolute power, buf ſecundum gem, & 
conſuerudinem Angliz, as hath ben ſaid befoze tn the Erpoſifion of Magnz 
Chara, and elſwhere hath been often ſaid, 


C AP. 


Cap.40. Wi eſtm. ſecond. 435 


CA P. p i» 
—_— quis alienat jus uxoris ſux, concordar eft quod de 


, 
cxtero ſea mulieris, aut ejus hxredis non differatur 


poſt obitum viri per minorem ztatem hxredis, qui warran- 
tizare debet, ſed expectet emptor (qui ignorare non debuit 
quod jus alienum emit) uſque ad ztatem warranti ſui, de 
warrantia ſua habenda. 


The miſchief befoze this ©tatute was, that when the husband aliened the 
right of his wife, this wozking a diſcontinuance, and the wife d2iven to her 
Cui in yita, 02 her heir to his Sur cui in yita, thoſe juſt Actions were delayed 
oftentimes,when the purchaſer vowched the heir of the baron being within age, 
unfil his full age, which is remedied by this Ac, | 
And this Ac reftraineth the Common Law, and therefoze it is taken trici *3 __ 6, 
Juris, as ſhall appear in the Expoſition hereafter, CEN 


C Decxtero ſea mulieris aut ejus hxzredis.J} This cuit 
of the wife o2 her heir ertendeth onely fo a Cut in yica, oz a Sur cuitn vita, Which 
are the p2oper Actions upon an alienation made by the baron of the right of his 
wife, the fozmer wozds being [cum quis alienat jus uxoris ſuz,] fo2 if the wife be 45 E-3- *g* 76. 
Tenant in tail,and the baron aliened in fee and died, and the wife died, the iſue , nan, Hellas 
in tail cannot have a Sur cui in vica,but he mult have his Formedon in the Diſcen- ;,7, "vi "a 
der by the Statute of W.2. cap.r. and in this Action the purchaſer may vowch 3anco Ror. 81. 
the heir of the baron,and foz his nonage the parol ſhall demurre, foz that Action Buck. The larec 


: Authorities have 
is out of this Statute, c— the 


 * Per minorem ztatem heredis qui warrantizare deber,] /pymene Sinn 


This by the context of this Ac ertendeth onely to the heir of the baron who the Starute. 
made the alienation, and therefoze the heir of a ffranger is ont of this 7 5.2- age 139- 
Statute. 46 E.3-ibid.76, 
i The baron aliens to A. hath iſſue two daughters and dies, the wife b:ings - * - rtm4 
a Cui in vica againft A,who vowcheth the daughters as heirs to the baron,where- I william Pul-. 
of the one onely was within age, the parol ſhall not demurre ; although all the bams Caſe, . 
coparceners, which make but ene heir, are not within age, and the wozds Per Lib-4. fol.50. 
minorem ztatem hzredis, yet ſeeing by the Common Law the parol foz the whole - — il 
ſhould have demurred, judgement ſhall be given fo2 the Demandant, and the | neg 1 
Tenant ſhall attend foz his Warranty fo2 the whole in this caſe, until the full 210. 8 £.. 


age of the coparcener, that then is within age. judgement 240. 


T Sed expectet empror .] as the Actions, wherein the vowcher 
thall be, and the heir to be vowched are ſet down in certain, ſo the perſon that 
1s fo vowch is alſo ſpecified, ſoas if any other vowch the heir of the husband, the 
parol ſhall demurre foz his nonage, and therefoze the purchaſer o2 buyer of the 
_ is onely hc, by reaſon of this wozd emptor, that is bound by this 
ute. | 
Therefoze this emptor muſk have th:& poperties : 
I. Ye muft be emptor, that is, purchaſer immediately from the baron, and 
therefoze if this emptor alien in fee, the alien is emptor, that is a purchaſer, 7 E-2-age 139. 
but becauſe he tsnot the immediate purchaſer from the baron (albeit he may EPO | 
vowch the heir of the baron as aſſigne) yst is not he bound by this ©0077 
Dtatute, 
3, Ye 
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20E.2, agex26. Þ, Yethat is ancmptor within this Act muff be the Tenant in Ded againſt 
19E.3.ibid.2. _ whom the Cui in vica, 02 Sur cui in vita ts bzought, and therefoze in the caſe be- 
9E-3.4-13E.416. fo;e, if the ſecond alience vowch him that was immediate empror, yet if he 

vowch the heir of the husband, ths parol ſhall demurre fo2 his nonage, and the 

Demandant fhall not have judgement maintenant, becauſe the Cui in vita, &c. 

FO was not bzought againft him that was immediate empcor, as Tenant in Dey 
.———marmmr et of the land, but he. came in as vowche ; ſoit is if he that was immediate er;. 
i <2-5 ptor cometh in by receit upon default of Tenant foz life, he is not bound by thts 


that this Statute 
exrendeth tothe Ad cauſa qua ſupra, 
- ſecond vowchee, * 3, * Ye mull be ipſe emptor, and not alter ipſe, and therefoze if the immedi- 


= _ ++. Ate emptor dieth, albeit his heir fitteth in his anceſtozs ſeat, and is alter 
w idem, yet is not the heir bound by this Act, becauſe he is not ipſc 


contrary in this 
point alſo. gem, 


416E.3.age47 * Now What eſtate an emptor ſhall have, he that purchaſeth any eſtate of 
47 4. ibid.76. free-hold, be it in fee-ſimple, fe-tail, oz foz life, he is an emptor oz purcha- 
+ —p th -hee {er within this Act, and yet the wozds of this Act be, Qui alienat jus uxo- 


210 $E.2,judge- ris ſux, : ; 
ment 140. Foz this wozd [alienare? ſe the Statute of Glouc', and the next Chapter 


Gloc'. cap.3. enſuing. 
Alſo if the baron alien, thongh it be foz no valuable conſideration, yet is he 
an emptor that is a purchaſer within this @fatute. 


3 E.2. yowcher T Uſque ad ztatem warranti ſui.] an at the full age of the 


prong judge= yowehee the Tenant ſhall ſue a reſummons. 
m Foz the o2der of pzoceding herein ſ& the Bok of Entries, 


Raſt. fol.135. N 
De warrantia ſua habenda.)] his a doth extend as well to 


«2+ ubi ſupra. 
: wa ; = ax a warranty in Law, foz example, in reſpec of a reverſion, xc. as to a warranty 


9E.3.4.6E.3.46, in Deed. And albeit the Stat. of 32 H.8, doth notwithſtanding the alienation 

zz H,8, cap.23. of the husband,xc. give to the wife and her heirs a right to enter, as by that Ac 
appeareth, ſo as the wife 02 her heirs are not dziven to their Action, as at the 
time of the making of this Ac they were, andtherefoze this Ac may ſem to 
ſome tobe of no great uſe, yet fo2 divers points of notable learning, and foz the 
diſcuſſing of like caſes ſtanding upon like reaſon, as you have perceived, we 
held it very p2ofitable and neceſſary to be erplained. 


REES 


CAP. XL. 


Tatuit Dominus Rex, quod fi Abbates,Priores,Cuſtodes 
> hoſpitalium, & aliarum domorum religioſarum funda- 
tarum ab ipſo, vel a progenitoribus ſuis alienaverint de cx- 
texo tenementa domibus ipſis ab ipſo vel a progenitoribus 
ſuis collata, tenementa illa in manum domini Regis capi- 
antur, & ad voluntatem ſuam tencantur, & emprtor amittat 
ſuum recuperate, tam de tenementis quam de pecunia, quam 

aiavit. Si autem domus illa a com”, baron' vel ab aliis 
Funder fuerit, de ten' fic alienar* habear ille, a quo vel a cu- 
jus anteceſſore ten? ſic alicnat' collatum fuerit, breve ad re- 


cuperand* ten' illud in dominico, quod tale elt : Pracipe 
tali 


Cap. 41. Weſtm. ſecond. 

rali Abbati, quod juſte, &c. reddatB. tale ten, quod eidem 
domui collatum fuit in liberam eleemoſynam per prxd' B. 
yel anteceſſores ſuos, & quod ad prxdict' B. reverti debet per 
alienationem, quam predic” Abbas fecit de prxdicto ten' 
contra formam collationis przdictz, ut dic'. Eodem modo 
de ten* dat' pro Cantaria ſuſtinenda vel luminari in aliqua 
Eccleſia vel capella, vel alia eleemoſyna ſuſtenranda, fi ten' 
fic dar alienetur. Et fi forte ten' fic dar” pro Cantaria, lu- 
minari, paſtu pauperum, vel alia cleemoſyna ſuſtentanda vel 
faciend', non fuerit alienat', ſed ſubtrata fuerit hujuſmodi 
eleemoſyna per biennium, competat aCtio donatori aut ejus 
heredi ad petendum tenement” {1c datum in dominico, ficut 
ſtatutum ſi in Statuto Gloceſt' de renementis dimiſlis ad 
faciendum vel xeddendum quartam partem yaloris tene- 
ment”, vel majorem. Gloc' cap.4. 


At the Common Law, as if appeareth by Glanvil, Nec Epiſcopus, nec Ab- 
bas, quia eorum Baroniz ſunt de elcemoſyna Domini Regis, & anteceſſorum ejus, 
non poſſunt de dominicis ſuis aliquam partem dare ad remanentiam fine aflenſu & 
confirmatione domint Regis, \. 

The meaning whereof is,that ſing thoſe that hold of the King per baroniam , 
did hold of the King in Capie, that therefoze, by his opinion, they could not 
alien any part thereof without the Kings aCent ; but yet if the 1Biſhop with the 
alſent of his Chapter, o2 the Abbot with the aent of his Covent, and the like, 
had aliened the land, the effate of the alien could not have ben avoided. 

De the Charter of H.x, of the foundation of the Abbey of Reading in the 
26. year of his reign, wherein you ſhall reade, Qui aucem, Deo annuente, cano- 
nica eletione Abbas ſubſtitutus fuerit, non cum ſuis ſecularibus conſanguineis, ſeu 
quibuſliber alits, eleemoſynas monaſterit male utendo diſperdat, ſed pauperibus, & 
peregrinis, & hoſpitibus ſuſciptendis curain gerat, terras cenſuales non ad feodum 
doner, 

©0 as no doubt the alienation was againfk the minde of the founder, & contra 
formam donationis, pet they having a fe-ſimple, the Common Law reftrained 
them not from alienation, concurrentibus his, quz in jure requiruntur, 

-Do as the miſchief was, when the alienation was a barre to the Suc- 
cello. 


T Si Abbartes, Priores, cuſtodes hoſpitalium, & aliarum 
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Glany.l.7,cap.z; 


Lib. 5. fol.10:1 r: 
de jure Regis 
Eccleſiaſtico, 


domorum religiolarum.) Sing this Act beginneth with Abbots,xc, 49+-3-27. 468.3 
and concludeth with other religious houſes, Biſhops are not comp2ehended ory mr 18, 


within this Act, foz they are ſuperiour to Abbots, xc. and theſe wozds ſother 
——o_y houſes] ſhall ertend to houſes infertour to them that were mentioned 
foze. 


i.2.f0.46. Leyeſq; 


de Cant, caſe, 
2 Mar, Dier 209, 
33 H.8. cap.zo. 


Alſo Biſhops are not p2operly religious, that is, regular, but ſecular ; but 34 35H-8.<.r5, 


pet this Act doth referre to inferiour houſes that are Eccleſiaſtical and ſecular, 
as hereafter in this Chapter ſhall appear. 
De the firſt part of the Inſticutes, ſeR, 1 3 3, 


Art. ſuper Chart. 
cap.11. Vide hic 
poſtea cap.47. 

33 E.3. aide lc 


D& Brook tit, Alienation 1 5. Roy 103, 


T7 Fundatarum ab ipſo, vel a progenitoribus ſuis.] 
Nnn Albeit 
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B. 211.h,  Albeit he that giveth the. firſt land upon raiſing and creation of the houſe be 
Nw" the the though it bs much leſſe then the lands after given to the houſe in 
liberam eleemoſynam, yet this Ac doth extend not onely to lands ratione funda- 
cionis, but alſo to lands ratione dotationis, ſo they were given in liberameleemoſ y- 

nam, Vide hereafter in this Chapter, 


40E-3.27-ENB. © Altenayerint.] This Act ſpeaketh of an alienation made by Ab/ 
_ _— bots, 4c. but it muſt be intended of alienations with the aſſent of the Covent, 
_— , "he 02 elſe the ſucceſſo2 might recover the ſame by a Writ of Entry ſine aſſenſu ca. 
pit. eſchear* pituli z foz where Ads of Parliaments give remedy, 1t is ever intended that it 
Vet Mag.Chart. ſhall not be illuſozy. 
161, And albeit this Ac ſpeaketh of the Abbots that alien, if is underftod when 
the Abbots alien with conſent, as is afozeſaid, thereby ts a right veſted in the 
King; and albeit the Abbot dieth, yet the King may have an office to finde 
his right, and recover the land in the time of the ſucceſſo2 ; and ſo may a com- 
mon perſon have remedy in that caſe, as ſhall be ſaid hereafter, 
See the books laſt And ſome have ſaid, that this alienation is intended when the alienation 
before mentioned. jg tn fe, and not when the eſtate is made but foz life,oz in tail ; but then ſhould 
the Statute be of ſmall effec, foz then might he make many gifts in tail, oz 
multiply leaſes foz many lives, without reſerving the accuſtomed rent, and 
thereby ufterly overthzow the houſe, as in fozmer times if hath done. 
Bill. 38E 3.Rot. - As you may reade that it was found by inquiſition in the reign of E. z, that 
14. Coram Reg? Thomas de Pipe, Abbot of the Ponaſtery of Stonely, in the County of Warwick 
PR _ (of the foundation of King Henry fitz Emprefle (which was H,2,) and that he 
any gave to the ſaid houſe in liberam eleemoſynam, the Panno? of Stonely in the ſaid 
County) alienavic diverſis hominibus particulariter, prout patet infertus, viz, Iſabelle 
d2 Beneſhale Concubinz diti Abbatis, & Johann filio corundem Abbatis & Iſa- 
bellz primogenito filio urum meſſuagium, & unam carucatam terrz, & decem mer- 
catus redditus cum pertin* in Fynham, Habendum & tenendum ad terminum vitz 
eorundem Iſabellz & Johannis abſque aliquo inde reddendo annuatim : And found 
alſo divers other leaſes foz lives of parts of the ſaiv Bannoz made to divers 
perſons, fo and foz the benefit of the ſaid Abbot, and of his Concubine, and 
of her and his baſtards ; but it ts beſt to uſe the wozds of the Recozd it ſelf ; 
Abſque aliquo inde reddendo yel prz manibus inde de eiſdem percepto, ſed tan- 
tummodo ad opus & proficuum iphus Abbatis, & maxime pro ſuſtentatione & inyen- 
rione przditorum Ifabellz & puerorum corundem Abbatis & Iſabellz, qui exce- 
dunt numerum monachorum ſuorum miflas celebrantium, fi forte deponeretar de 
ſtatu ſuo, &c, 
45 E.3.18. Sometime alicnare 1s taken fo2 alicnum facere, and therefoze if land be re- 
F.N.B. 2:1. covered in value, #c. the founder ſhall have a Writ of contra formam within 
this Statute. 


7 H.6.2; If the Abbot with conſent of the Covent doth charge the land, this is not 
within this Ac, foz no land oz tenement is aliened. 

F.N.B.211. U Collata,] Lands and Tenements given in fre almoigne after the 

Regilt, foundation ratione dotationis, are within this wozd [collata] Which ertendeth as 


well to lands ratione dotationis, as to lands ratione fundationis, 
3H, 5845; T Inmanumdomini Regis capiantur.] The Kking in this 
18. Stamf, Pr.cr, Caſe mult have an office found foz him, and a Scire fac* againſt the ter-Tenant, 
F.N.B.212, by the intendment and conftkruction of this Ac, foz all neceſary incidents are 
ec to be underffd, and in the Scire fac* the ter-Tenant is not concluded by any 
collar.3. trial had againft the Abbot. 


© Si autem domus illa a Comite, Barone, vel aliis fundata 
fuerit.) Yavirzg p2ovided remedy when the King was founder, now this 
Act p2ovideth when a Subject is founder, 


T Tenementum fic alienatum,)} There - wozds conple all that 
hath ben ſaid befoze to this bzanch. Colla- 
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C Collatum fuerit in liberam eleemoſynam.)] 0 ag of ne- Regit. :38. 


ceſſity the lands and fenements within the purview ofthis Ac mult be given why noms > + 
in Frankalmoign, foz ſo be the wozds of the Writ framed and fozmed by ;,... 5. > 
this Ar. - : 137. 
Flera treating hereof, ſaith, Alia eſt cauſa cum res derur in eleemoſyna, & alic- Whar Free al- 
netur, in quo caſu proviſum fuit quod breye de ingrefſu ad recuperandum hujuſ- Moigne is, , 
modi tenementum alicnatum in dominico, Vide capit* Eſchaerrie, VYer* Magna Flera lib. 5, ca.24; 


Charta 161. 


«7 Habeat, &c. breye ad recuperandum.] This bzanch faith, 


Habeat breve : But what if the alienation be of ſuch a Tenement o2 Veredita- 

ment, as there lieth no Writ of Contra formam collationis > As foz example, if 29 E.z. Contra 

an Advowſon be aliened Contra formam collationis, the founder ſhall pzeſent, __ collat.8. 

becauſe he can have no Writ ; foz when a right is given, the Law with it 2» an 

will give a remedy,ſo as this Act is to be underſtood, that his remedy ſhall be by 24. Eicra L.5.c.34. 

Writ, where a Writ doth lie. For this Writ, 
After a recovery had by fo2ce of this Writ againſt the Abbot, there muſt be 

a Scire fac* (as hath been ſaid) againſt the Tenant of the land, who is not con- 

cluded by any trial, xc. had againft the Abbot, xc. 


Vide 32 E.3, tit, Breve 291. foz the fozm of thts Writ, 32 E.z. Bre.291. 
The heir ſhall have this Writ fo2 an alienation in the time of his anceſtoz, Fa E.z Contra 
fo2 the right of Action once veſted in the anceſto2 cannot die, orm. collat, i. 


This Writ alſo lieth againſt the ſuccefo2 foz an alienation made by the p2e- Jy ISO 


deceſſo2, notwithſtanding theſe woz2ds in the Wrif, Pczdifus abbas ; oz the heir 222. 
may have an Action againſt the ſucceſſoz. Regiſt.238. Vet, 
* This Action of Contra formam collationis conſifteth onely in pzivity foz N;Þ-24* 


none but onely foz the fonnder, o2 donoz, 02 his heir, andnot fo2 any ſtranger. wy Seeehe ot : 


clauſe of this 


< Fodem modo de tenemento dato = Cantaria ſuſti- Chapter. 
c 


a _ X — To Ki Cemnrk 
nenda, vel luminari in aliqua Eccleſia, ſeu Capella, vel alia :8. F.N.B.z:7 


eleemoſyna ſuſtinenda, I tenementum fic datum alienetur.] 
Eleemoſyna : © the firſt part of the Inſtitutes, ſeR. 1 33, &c, Er le Cuſtumier de 
Norm, cap. 32, Tenure per omoſne, & le lattin com? ſur ceo, 

This is a clauſe of reference, Eodem modo, &c, 1But this clauſe ertendeth. 7 —_ 
not to the lands o2 tenements parcel of the foundation of the Abbey, o2 
Paiozy ; fo2 the fozmer bzanches of this Ac had made ſufficient p2oviſion 
fo2 them. 

»But this clauſe extendeth to lands oz tenements given to any Eccleſiaſtical ** **5-5- » 
perſon, that is, either Religious, as Abbots, P2iozs;xc. 02 Secular, as Par 
ſons of Churches, Deans, xc. foz the finding of a Chauntery Pzieſft, 02 of a 
light, o2 any other charitable, oz alms-deds, o2 when a Chauntery fs inco2po- 
rated, and lands given foz maintenance of the ſame. 

And this bzanch being general, viz, De cenemento dato pro Cantatia, &c, the Regiſt. 238. 
ſame extendeth as well to 1Biſhops, and all other Decular perſons, o2 Eccleſi- F-NB-309: k 
alfical, as Religtous, confiſting of one ſole perſon, o2 aggregate of many : and 
ſo note the diverſity between this and the fozmer bzanch, and the ſeveral rca- 
ſons of the ſame. 

By thoſe wozds | Eodem modo] if lands were given toan Abbot, Pro Canta- ?35-3-5-4.32E. 3. 
ria ſuſtinenda, aut pro paſtu pauperum, 02 other ſuch ſervice in certain ; and the P59 cP- 
Abbot alicned with conſent of the Coyent, yet the Contra formam collatio- Magn,Chart,16:. 


nis did lie againſt the Abbot upon this bzanch, by reference to the fozmer See the firit par: 
b2anch. of the Inſticures- 
leR.5 30. 


& Et fi forte tenementa ſic data, pro Cantaria, Inminari, 
Nnn 2 paſtu 
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paſtu pauperum, vel alia cleemoſina ſuſtinenda, vel facienda, 
non fuerit alienata, ſed ſubtrafta fuerit hujulmodi eleemo- 


Regiſt, 238. fina per biennium.) wy this bzanch is a CcMavic given, where lands 
E.N.B. z0g.k. were given to finde a Chaplain to ſing Divine @ervice, oz to finds a light in 


= _ ſuch a Church, xc. 02 to diſtribute certain 1Bzead and Beer every day, week, oz 
Charts 162. moneth to pw2 people, #c. 


11 wh T Tenementa fic data, &c.] This bzanch ertendeth net to a gift 


7 H.4.20.F,N.B, Wt tail, foz the Donoz ſhall not have a Ceſlayic within this Statute, 
210. E, It 1s holden, that this bzanch concerning the Ceflayit, extendeth not fo lands 
7 E.4.11.p** 92 tenements given by the founder upon the foundation of the houſe ; albeif, 
Coy. TE... it appeareth by the ſaid Charter of H. x. the lands were generally given, not 
fines, ſe.x37, ONElY C02 celebzation of Divine Dervice in the Church,zc. but foz ſuſtentation 
- pw2 people, 03 other alms deds, which are alſo adjudged in Law Divine 
ervice. 
11R.2, View6s, - And this clauſe, that giveth the Cefſavir, referreth onely fo the laſt bzanch 
concerning Chauntries, lights, andother particular alms deeds, and not to the 
fozmer bzanch concerning the foundations and dotations in libera eleemoſina in 
general ; foz this bzanch ertendeth not at all to lands given in Free almoigne, 
6 aro <1” As the firſt and ſecond clauſes did, foz in Free aln.oigne no certain ſervice is to 
127. 2600-139» be done, and therefoze ſoz them no Ceflayic can lie, but lieth onely where par- 
ticular Divine Services are mentioned. 
x. Part ofthe In= Note here the excellent judgement of the makers of this Ac, foz they, foz 
_ {.137- alienation of lands given in Free almoigne, that is, foz celebzation of Divine 
-N.B. 210.E. Services, tc incertain, gave a Contra formam collationis, but gave no Ce(- 
ſayit fo2 cefler, becauſe no Ceſlavit could lie foz Divine Service incertatn; but 
foz Divine Service certain, both a Contra formanm collationis,. anda Ceſſayic re- 
ſpectively by this Ac doth lie, as well as an Avowzy foz the ſame at the Com- 
mon Law. 


T Competat actio donatori, aut ejus heredi.] Jn this caſe 
F.N.B.209. k. the heir thall upon this bzanch have a Ceſlayi pro paſtn pauperum, fo2 the 


mg 17, ceſſer done in the life of his anceſtoz, but ſo ſhall not the heir of the Lozd in a 
4. 4+ Ceſlavit npon the Statute of Gloceſ? : and the reaſon of the diverſity is, foz that 


in aCeflavic bzought upon this bzanch De paſtu pauperum, no fender of the arre- 
rages ſhall be by the Tenant tothe Demandant,becauſe they belong tothe pwz, 
and never belonged to the Demandant oz his anceſto2 ; but the rent and ſer- 
vice upon the Statute of Gloc' belonged to the Lozd to whom the tender was 
to be made, but his heir is ont of that Statute, becauſe the tender of the arxe- 
rages in the life of the anceſtoz belonged not to him, 


© Sicut ſtatutum eſt in ſtatuto Gloc',] githougy this bzanch 
hath a reference to the Statute of Gloc?, yet it is to be underſtood, to extend 
to ſuch clauſes of that Ac, as may ſtand with reaſon of Law and convenicncy, 
as you perceive by an erample befoze remembzed, Ec fic de fimilibus, 
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CAP. XLEL 


E Mareſcallis domini Regis de feodo, Camerariis , 

cuſtodibus hoſtiorum in itinere Juſtic, & ſervienti- 
bus virgam portantibus coram Juſtic' apud Weſtm', qui of- 
ficium illud habeant de feodo, & qui plus exigunt ratione 
feodi ſui quam exigere conſueverunt , ſecundum quod 
multi queruntur ſuper eos qui ſtatur' cur” a multo tempore 
viderunt & ſciunt, dominus Rex inquiri fecit, quem tat” 
predict” miniſtri de teodo habere conſueyerunt temoori- 
bus retroactis, & per inquiſitionem ſtatuit & precepit, 
quod Mareſcallus de feodo qui de novo exigir lefricar? 
de Comitibus, Baronibus, & aliis per partem Baroniz te- 
nent”, quando homagium fecerint, & nihilominus ad ma- 
litiam eorum alium palefridum, & de quibuſdam (de qui- 
bus palefridum habere non debuit) paletridum de novo ex- 
igunt, ordinavit quod przxdi&tus Mareſcallus de quoliber 
Comite & Barone (integram baroniam tenente) de uno pa- 
lefrido fic contentus, vel de precio quale antiquitus perci- 
pere conſuevit, ita quod {1 ad homagium, quod fecit, pale- 
tridum vel precium in forma praxdicta ceperit, ad malitiam 
ſuam nihil capiar. 

Er fi forte ad homagium nihil ceperit, ad malitiam ſuam 
capiat. De Abbatibus & Prioribus integram baroniam te- 
nentibus, cum homagium aur fidelicatem pro baroniis ſuis 
tecerint, capiat palefridum vel precium, ut prxdictum eſt. 

Hoc idem de Archiepiſcopis, & Epiſcopis oblervand' eſt. 
De his autem qui partem baroniz tenent, fave {int religioſ1, 
live ſeculares, capiat ſecund' portionem partis baroniz, quam 
tenent, De Religioſis renent” in liberam eleemoſinam, & 
non per baroniam, vel partem baroniz, nihil de cztero exi- 
oat Mareſcallus. 

Er conceſſit dominus Rex, quod per hoc ſtatutum non 
prxcludatur Mareſcallus ſuus de feodo in plus perendo, {1 
impoſterum oftendere poterit, quod jus habear plus pe- 
tendi, 

Camerarii domini Regis habeant de cztero de Archi- 
epiſcopis, Epiſcopis, Abbatibus, Prioribus, & aliis _ 
eccleſt- 
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eccleſiaſticis, Comit', Baron', integram baroniam tenent', 
rationabilem fidem cum homagium aut fidelitatem pro ba- 
roniis ſuis fecerint. Et fi per partem baroniz teneant, ca- 
piant rationabilem finem ſecundum portionem ipſos con- 
tingentem. Alii vero Abbares, Priores, Religioſ1, & ſecula- 
res non tenentes per baroniam, vel partem baroniz, . non 
diſtringantur ad finem faciend*, ſecundum quod detenen- 
tibus per baroniam vel partem baroniz diftum eſt, ſed fit 
Camerarius de ſuperiori indumento contentus, vel de pre- 
cio indumenti : quod plus honeſte diftum eſt pro Religioſis 
quam ſecularibus, quia honeſtius eſt, quod Religioſi faciant 
pro ſuperiori indumento, quam cxuant. 


W. 1. cap.40. The miſchief befoze this ©tatute was, that not onely the Bartſhal, and the 
Chamberlain of the Kings houſe, but ſoms inferiour Dfficers, as the Poz- 
ters, o2 Do2-kepers bf the Juſtices in Eyze; and likewiſe the bearers of 
Rods 02 Staves befoze the Juſtices at Weſtminſter, did ertozt of the Subject 
erceſſive Fees, moze then was due to them ; whereupon many that of long 
time had known the Kings Court, and other the ſaid Conrts,did greatly com- 
plain ; foz remedy whereof this At was made ; the particular miſchtefs ſhall be 
ſpecified in their due places. 

The Statute of W.1. had pzovided againſt the Extoztion by Sergeants,Cri- 
ers, and Partſhals of Auſfices in Ey2e, and of other Juſtices ; now this Ac 
20videth againſt the Dfficcrs following. 


ed. .. = Mareſchallis domini regis.] This is intended of the 


Rirures, eR. Parthal of the Kings houſe. Df this Dfficer Britton ſaith thus, Er que le Ma- 
cap. Grand Ser= reſchal de noſtre hoſtele teigne noſtre lieu deins la vierge de noftre hoſtle, &c, The 
eanty. Steward of the Kings houſe and this Parſhal have a Court of Juſtice, as clſe- 


leta li.2. C. 3455- 
Libao £0.63 6. Pere we have thewed. 


Lib.6, fo0.20,21. +. YE g 
Libsfrn,  ©T De camerariis.) This is alſo intendedof the Chamberlain of the 


Fleralib.z, cap.6. Kings houſe. TheL. Chamberlain of the Kings houſhold ts a great Officer 
of the Kings houſe, ſo called becauſe his Dffice doth pzincipally concern the 
Chambers, that is, matters above the ffairs ; Df his Dffice Fleta wziteth 
thus, Camerarius autem, & ſubminiftri camerz 2 juriſdiftione Sen*, & Mar? exempti 
ſunt, veluti omnes garderobarni, ut in quibuſdam ; Non enim extendit ſe juriſdictio 
Sen” ad modica dehita Camerariorum, yel garderobariorum audienda,yel cerminanda, 
eo quod ex conſuetudine hoſpirit ſunt exempti, dum tamen illi de quibus exigi conti- 
gerit cur* coram Seneſch*, Cameris Regis & Reginz, ac garderobz afſidue fint inten- 
dentesz Sed coram ipfis Theſaur* & Camerar* audiantur querimoniz de hujuſmodi 
miniſtris & ſubdiis ſuis, & terminabuntur, przſente tamen clerico Regis ad placita 
Aulz deputato ; Ita quod de finibus, & amerciament' ex hujuſmodi placitis proye- 
nientibus nihil reg! depereat, Debet enim Camerarius decenter diſponere pro le&to 
Regis, & ut Camerz tapetis, & banqueriis ornentur, & quod ignes ſufficienter fiant in 
caminis, & providere ne ullus defectus inveniatur quatenus officium ſuum contigerir, 
Dbſerve hers, what anciently belonged to the Office of the Chamberlain of 
the Kings houſhold. 


Ra. q De feodo.] Theſe wozds ace not onely meant of them that have a 
the next Chapter (@-limple in their Dffices, but ſach as have any fired effate, either in tail o2 foz 
rowards the end, life, and ſo are theſe wozds intended thzoughont this Act; and the Office of 


the 


Fleta ubi ſupra. 


Cap. 42- Weſtm, ſecond. 463 
the Chamberlain of the houſhold was never granted in fee : and ſome do holy, 


that the ſenſe of theſe wozds [De feodo] are ſuch Dfficers as have fees dne, and 
belonging to them. 


C Per inquiſitionem.] Dbſerve here, that befozs the King, the 
Lo2ds and Commons made this Law, the King did inquire by oath of a Jury 
ſwozn of the truth and certainty of the fees hereafter in this Ad ſet down, 


T Quod Mareſchallus de feodo qui de novo exigit pale- 


fridum, &c.] wetaze this Act the Barſhal of the Kings houſe claimed and 
did take fo2 his fee of every Carl, Baron, and of others holding by part of a 
Barony, when they did their homage, his Palfrey ; and not withſkanding, when 
they were made Knights, did challenge and take another Palfrey ; wherein he 
did w2ong in two reſpeds : 

x. That in that caſe he took two Palfreyes where he ought to take 
but one, 

2+ That he twk one of them, that held by part of a Barony, both which are 
remedied by this Ac. 


C Prxdictus Mareſchallus de quolibert Comite & Barone 


integra baroniam tenente de uno palfrido fit contentus,8&c.] 
So as by this Act he ought to have but one Palfrey, both at his doing of homage, 
and at his making of Knight. 


<q Per integram Baroniam. That a whole Barony is, and of | 
how many Knights f&s it conſiſteth, hath been befoze ſhewed, Magna Charrazc.2, Mag. Charr,e,2, 
And if one had divers Baronies, yet ſeeing that he was but one perſon, the 
PBartſhal ſhould have but one hozſe, De uno palcfrids fir contentus ; and ſo it is of 
one that is made Knight, though he hath many Knights fes. 


q Velde precio quale antiquitus percipere conſuevit.] tx perveutt! 
That we may ſay once foz all,the ancient pzice of the hozſe of every Archbiſhop, Manulcripr. 
Biſhop, Abbot,P2to2, Earl, 02 Baton holding by an entire 1Barony is x. l. 

Alſo the ancient pzice of the hozſe of one that is made Knight, oz that doth 
homage, having no part of a Barony, is v, Barks, 
Dc the Statute of 4 H.4, cap.23. | 4 H.4. cap.23; 
q De hiis qui partem Baroniz tenent, five fint religioſi, 


five ſeculares, capiat ſecundum portionem partis Baroniz.] 
As fo2 example, if he hold by half a Barony, he ſhall pay v.l. which is half the 
paice of the hoz2ſe of him that holdeth by an entire Barony, and ſo acco2ding to 
rate of the value of the hozſe, xc. 

15ut the Parſhil ſh1ll take nothing of religious 02 Cccleſtaſtical perſons, 
that hold in liberam elcemoſynam, & non per Baroniam, nec per partem Ba- 
ronlz, 


© Non przcludatur Mareſchallus de feodo in plus petendo, 


ſi in poſterum oſtendere poterit q' jus haber plus petrendi.J 
Vere 1s a ſaving foz the Parſhil of his right of demanding other fes upon 
better pz>f made ; but at the making of this Act it appeared by the ſaid inqui- 
ſition, that no other fees were due to him, then are here erpzeſſed; but note 
there is no ſaving foz the Chamberlain. 


CT Camerarii domini Regis habeant de cztero de Archi- 


epiſcopis.] The Kings Chamberlain,that is,the Chamberlain of the Kings 
Houſhald ſhall have a reaſonable fine, when any Eccleſiaſtical oz Lay perſon, 
holding by an entire Barony, doe his homage oz fealty, andof them that hold by 
parf 
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part of a $arony a reaſonable fine accozving to the poztion which they have, 
So as nothing is due to the Kings Chamberlain when one ts made Knight, 
as it appeareth by the contert of this. 
q Alii vero Abbates, Priores religiof1 & ſeculares non 
tenentes per Baroniam vel partem Baroniz non diftringantur 


ad finem faciend 2 They Which hold not by a Barony, noz part of a 
3Sarony ſhall ye&ld no fine to the Chamberlain, but the Chamberlain of them 
ſhall have their uppermoſt garment, oz the p2ice thereof; and it is moze honeft 
foz the Chamberlain to take the pzice tn that caſe of the Cccleſfaſtical perſon, 
then of the ſecular, and the reaſon is there rendzed, Quia honeſtius eſt, quod reli- 
gioſi ſolyant pro ſuperiori indumento, quam exuantur, 


Gre OO _ 


CAP. XLITI. 


| © grajomms de c#tero Hoſpitulariis & Templariis, ne 
de cxtero trahant aliquem in placitum coram conſerya- 
toribus privilegiorum ſuorum de aliqua re, cujus cognitio 
ſpeRat ad forum Regium : Quod h fecerint, primo reſtitu- 
ant damna parti gravatz, & verſus dominum Regem gravi- 
ter puniantur. Prohibet etiam dominus Rex conſervatoribus 
privilegiorum corundem, ne de cxtero (ad inſtantiam 
Hoſpitulariorum, Templariorum, aur aliorum privilegiato- 
rum) concedant Citationes, priuſquam exprimatur ſuper 
qua re fieri debeat citatio. Er 1 viderint hujuſmodi conſerva- 
tores, quod petatur citatio de aliqua re, cujus cognitio ſpe- 
Etar ad forum Regium, hujuſmodi conſervatores nec cita- 
tionem faciant, nec cognoſcant. Er 1 aliter fecerint conſer- 
vatores, reſpondeant parti lz{z de damnis, & nihilominus 
verſus dominum Regem graviter puniantur. Et quia hujuſ- 
modi privilegiati impetrant. conſervatores, ſubpriores, prz- 
ſentator', ſacriſtas, religioſos, qui nihil habent unde lz(1s, aut 
domino Regji ſatisfacere poſlint, qui audaciores fint ad lx- 
dend' dignitatem domini Regis quam eorum ſuperiores, 
quibus per corum temporalia pcena poteſt infligi : Caveant 
de cztero Przlati hujuſmodi obedientiariorum, ne permit- 
tant obedientiarios ſuos aſſumere fibi juriſdiftionem in prx- 
judicium domini regis & coronz ſux. Quod 11 fecerint, 
pro facto ipſorum reſpondeant ſui ſuperiores, ac 11 de pro- 
prio facto ſuo convicti eflent, 


q Pro- 
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 Prohibeatur de cztero Hoſpitulariis & Templariis.] 
The VYoſpitallers and Templars had divers great liberties and paiviledges, 
and amonsft the reſt they held an Tccleftaſticall Court befoze a Canonift oz 
ſome of the Clergy whom they termed Conſeryator privilegiorum ſuorum, 
which Judge having indeed moze authozity then was convenient, yet did he 
dayly in reſpect of the height and greatneſſe of theſe two o2ders, and at their in- 
ſtance and direction, incroach and hold plea of matters determinable by the 
Common Law, foz Cui plus licet quam p ar eſt, plus yult quam licet ; And this 
was one great miſchief, | SL » : 

Another miſchief was, that this Judge likewiſe at their inſtance in caſes, END. 456 
whercin he had juriſdiction, would make generall cifattens, as pro ſalute anime, , * Ro g 
and the like, without erpzcfſing the matter whereupon the citation was made, gx .3-97.20E.4. 
which alſs was againft Law, and tended tothe grievous veration of the Dnb- 20. b, 
jea, both which miſchiefs o2 rather abuſes are remedied by thts 4, 


 Cujus cognitio ſpeRat ad forum regium.)] This bzanch 
is in affirmance of the Common Law. : 
«| Quod ſi fecerint, primo reſtituant damna parti grava- 


tz, & verſus dominum regem graviter puniantur.] wy this 
bzanch the Yoſpitallers and Templars are to yeld damages to the party 
grieved, and to be grievouſly fined to the King, ifthey dzawany man in plea 
befoze the conſervatoz of their p2iviledges of any thing determinable in the 
Kings Courts. 


7 Ad inftantia hoſpir\,templar' aut aliora privilegiatora,] 
Pereby it appeareth that their jurt:dicion erftended reſpectively, not only to 
the Yoſpitallers and Templars, but to perſons p2iviledged, o2 within their 
p2iviledges, and foz that cauſe the Judge was termed Conſcryator pri - 
\llegiorum, 


« Prohibet Dominus Rex conſervatoribus,&c, nedecx- 
tero, &c. concedant citationes priuſquam exprimatur ſuper 


qua re fieri debeat CItAtlO. ] This bzanch is in affirmance of the 
Tommon Law, as befo2e in this Chapter it hath appeared; And this agree - 
eth with Linwood, who taketh a citation 1n foro Ecclefiaſtico to be, as the Writ 
in foro ſeculari, foz ſo it is by him defined, Breye idem importat quod przceptum 
yel citatio, & in eo continetur grayamen, ſuper quo procedic ato iplius agentis 
ſeu proſcquentis, 


Linwood de forc 
compet. cap.3, 


T Ecſ1aliter fecerint conſervatores, &c.] wy this bzanch 
the party grieved ſhill recover his damages alſo againſt the ſaid Judge if he 
graunt any citation, 02 hold any plea of oz foz any matter determinable in the 
Kings Court, fo as the party grieved ſhail have double remedy, both againſt the 
Poſpitallers and Templars, and alſo againſt their Judge, and the King to 
habe a double fine, in reſpect of the wzong done ts his Crown and Dignity; 
and the unjuſt veration of his Dubjeas, | 


T Conleryatores.] Foz this wozd ſ& hereafter cap, 47. 
Alſo if the Judge did grant a generall citation without erpzeſſing the cauſe, 


by colour whereof the party was troubled, he ſhould yeeld to the party damages, 
and be grievouſly fined to the King, 


7 Etquia hujuſmodi privilegiati impetrant conſervatores, 
lubpriores, przſcratores, ſacriſtas, religioſos, qui nihil habe. 
Doo Beko2s 
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WBefoze this Act there was another miſchie\o2 abuſe, and that was, that theſe 
Poſpitallers and Templers, to defeat the remedy that was given to the party 
grieved againft the Judge in the caſes aboveſaid by the Common Law,didcon- 
ftitute Subpziozs, Chaunters, Sextens, and other Religious men, which had 
nothing to ſatisfie the party grieved, noz the King, ( whereby it appeareth that 
the party grieved in the caſes aboveſaid had remedy by the Common Law 
were moze bold to offend againft the Kings Crown and Dignity then their (yz 
periozs, xc. fo2 this miſchief, oz rather abuſe, remedy 1s here pzovided, 


7 Qui audaciores ſint.) The wiſdom of the Commen Law wag 
ever, that men of ability and ſufficient means to live ſhould be calledto Dffi- 
ces, and Judiciall places, fo2 thz& cauſes; 

1+ Firff, fo2 that they would fear to offend ; fo2 men that are in place of 
——— and without meanes, are, as it here appeareth, boeldeft to of; 

end. 

2+ They to maintaine their countenances are p2oneft to bzibe and 
ertozr. 

3+ That if they offend, they may be able to ſatisfie the party grieved, and 
the King his fine ; which thz& cauſes do appear by this bz anch, 


T Adlzdendum dignitatem Regis. ] Yere it appeareth that 
incroachment of Juriſdiction by Eccleſiaſticall Judges contrary to the Kings 
Laws tis, Crimen lzſz dignitatis Regis : which appeareth by theſe wozds, and 
hereafter it is in this bzanch ſaid, In prajudicium Domini Regis & Coro. 
nz {ux, 


Flerali.6.c, 36. T Quod fi fecerint, pro fato iplorum reſpondeant ſui 


reſpondeat ſape- $ ; gg 

rior52H.3. 8m ſuperiores , ac fi de proprio fa&to ſuo convicti eſſent] 

__ _ Vere is the remedy pzotided fo2 the laſt mentioned miſchief 02 abuſe, yiz. 

41Af.10.50E.3.5 that the ſuperiozs, that is, thoſe that appoint ſuch Judges (as are not ſuffi; 

398.6.32.2 H.6. cient fo ſatisfie the party grieved his damages, and the King his fine ) ſhall 

> ha = - their Tempozalties ſatisfie the ſame, accozding to the rule of reſpon- 
cat ſuperior, ” 

_—_ ang And by the Common Law, if fhe Cozoner be inſufficient, the whole Coun- 

parte remem. Re- fY, Who made clection and choyce of him, thall canquam ele&or & ſuperior ans 

gisin Scac' Rot.g, [wer foz him, and ſo ſhall the Dfficer anſwer foz his Deputy, 

Herlizans Caſe, | 

39 H.6. 32. 


—  — 


CAP. XLIFT. 


- "pan E cuſtodibus hoſtiorum in itineribus, virgam portan- 
\ 29. 


tibus coram Juſtic' de Banco: Ordinatum eſt, quod 
de qualiber Aſiſa & jurara quam cuſtodiunt, capiant de- 
cemdenarios tantum,de Chirographis nihil. De his qui recu- 
perant demandas ſuas verſus plures per defalram,redditione, 
vel alio modo per judicium ine aſsifa, vel jurar', nihil. De 
his qui recedunt fine die per defalram perentis vel queren- 
tis, nihil capiant. Er fi quis recuperayerit demandam 
ſuam verſus plures per unum breye, & per recogritionem 


alsiſx 
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aſsilz vel jurar de quatuor denariis. {int conteriti. Et ſ1mi- 
licer fi plures in uno brevi nominarti per recognitionerh al- 
fiſce vel juratz recupaverint demandam , dequatuor deha- 
riis fint contenti. De his qui faciunt homagtum in ban- 
co, de ſuperiori panno fint contenti. De magnis alvifis, at- 
 tinCtis, juratis, & duello percuſflo xii. d. tantum capiant. 
De his qui vocarti ſunt coram Juftic' ad fequend', vel de- 
fendend' placitum ſuum , nihil capiant pro egreſſn vel 
ingreſſu. Ad placita Coronz de qualiber duodena xii. d. 
tantum capiantur. De quoliber priſonario deliberato iv. d. 
rantum capiantur, De quoliber cujus pax proclamara fueric 
xii, d. tantum capiatur. De inventoribus occiſorum, & aliis 
attachiar' vill' iv. d. De decennariis hominibus, al', de 
quatuor hominibus & propolito ac decenariis nihil capiatur, 
De Chirographariis pro Chirographo faciendo ftatutum eſt, 
quod de quatuor ſolidis fint contenti. De Clericis ſcri- 
bentibus brevia originalia & judicialia ftatutum eft, quod 
pro uno brevi de uno denario fint contenti. Er injungit 
Dominus Rex omnibus & ſingulis Juſticiariis ſuis in fide 8& 
ſacramento quibus cirenentur, quod {1 hujuſmodi miniſtri 
contra prxd' ſtatutum in aliquo arriculo venerint, & que- 
rimonia ad eos peryeneat, peznam eis infligant rationabilem. 
Er fiiterum deliquerint majorem peenam eis infligant, qua 
caſtigari merito debeant. Er {1 tertio deliquerint, & ſu 
hoc conviti fuerint, {i fint miniſtri de feodo, amitrant fo. 
dum ſuum, & fi alii fint, amitrant curiam regis, nec rede- 
ant ſine ipſ1us regis ſpeciali przcepto aut gratia. 


T De cuſtodibus hoſtiorum in itineribus virgam pot- 


tantibus, &c.] This noble and wiſe King, knowing that Extoztion was 
a grievous burthen to his @ubjecs, and having pzovidedagainft the ſame by 
many Laws, as befo2e hath appeared : In this Chapter he ſetteth down in par- 
ticular, as an addition tohis fozmer Acts, what Fees the Pozters dearing 
vierge befoze the Juſfices of the Common Pleas in their Circuit, the Chiro- 
grpahers and Clerks wziting Writs D2iginall o2 Judiciall ſhould take,which 
were the dune Fes befoze this Act; but yet it was thought neceſſary that the 
ſame ſhould be ſcf down, and publiſhed by Act of Parliament foz thze cauſes. 

1, That all the Subjects of the Kealm might take notice, and know in 
what caſes to give, and in what not. 
; 2 Jn caſes where they ought to give, what they were to give in cer- 
atnty, 

3+ That the Officers o2 the miniſters take no moze then is here pzeſcribed, 
under p:etence of Erpedition, o2 other pzetert whatſoever, noz to take any 
thing where nothing is due to them, under the / hereby inflicted, | 

00 2 C Er 
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2 H.4. cap. 8. 


See W, 2. cap. 4. 
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C Et ſi quis recuperaverit demandi ſua verſus plures, &c.) 


Where thers were many Tenants oz Defendants, 4+ d. was befoze this Ac 
ertozted fo2 every Tenant o2 Defendant upon a recovery againſt them, where 
(they all being but as one Tenant oz Defendant) there ought to be given but 
ons 4. d. as it is declared by this Ag, 


T De chirographariis pro chirographo faciendo ſtatutum 


eſt, quod de 4S. {int content]. ] Chirographarius cometh of the G2z&k 
wozk 7«e-3e«e47v, Which is as much to ſay, as a hand waiting, ſo called, becauſe 
he waiteth the Chirographs, that is, the Jndentures of the Fine, one foz the 
buyer, another fo2 the ſeller ; and the Fine is ſaidto be ingroſſed, when the 
Chirographer maketh the Jndentures , and delivers them. 

'Wy-the Statute of 2 Henry 4. cap. 8. it is pzovided, that the Chirogra- 
pher ſhall take but the ſaid ſumme of 4. s, mentioned in this A foz a 
Fine levied, 


C Et injungit dominus Rex omnibus, & fingulis Juſtici- 
ariis ſuis in fide, & ſacramento quibus ei tenentur, &c.] 
By this great injunction, and Commandment of ſo high a nature to the Juſti- 
ces, the odiouſnes of Ertoztion appeareth, and what an high offence it is, foz 
that moſf commonly it ts accompanied with Perjury, and that it hath a conſu- 
ming quality; whereof the P2ophet David ſpeaking againft the enemies of 
Almighty G D D, ſatth, Let the Extortioner conſume that he hath , and let the 
ſtranger ſpoil his labour. | 


C Et fi tertio deliquerint, & ſuper hoc convicti fuerint.] 
ConviRi fuerint ts here taken foz adjudicati fuerinr, 

Though this bzanch ſaith, Er ſuper hoc convicti fuer, and may ſem fo refer 
to the third offence, yet cannot he be convicted of the third befoze he be convic- 
ed of the ſecond, noz of the ſecond befoze he be conviced of the firſt ; and the 
ſecond: offence muſt be committed after the firſt convicion, and the third aſter 
the ſecond conviction, and ſeverall Judgements thereupon given : foz ſo it is 
fo be underftod in.other Acts of Parliament, where there be degrees of puniſh- 
ment inflicted, foz the firt, ſecond, and third offence, xc. there muſt be ſeverall 
Convictions, that is to ſay, Judgements given upon legall pzoceding fo2 every 
ſeverall offence, fo2 it appeareth to be no offence untill Judgement by pzoc&- 
ding of Law be given againſt him. 


C Si int miniſtri de feodo.”] This is underftod of Dfficers 
that have any fired efate,although it be not infe-ſimple, as in the 42.Chapter 
is ſhewed ; - fo2 the largeſt eſtate of any of the miniſteriall Dffices ſpecified in 
this Act that ever was granted, was foz term of life ; and this appeareth by 
the diverſity of puniſhments impoſed by this Ac ; fo2 if they have their Offices 
De feodo, that 1s; of a fired effate, fo2 the third offence amicrant feodum, that 
is, Officium ſuum ; and if they have no fired eſtate, but at pleaſure, amictanc 
curiam regis, that is, be fozejudged the Kings Court. 

Dc befoze, cap, 2. the ſenſe of theſe wozds, De feodso, 


CAP. 
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| CAP. XLF. 


citi per ſummoniriones, attachiamenta, efſonium, viſus ter- 
r#, & alias ſolemnitates curiz, ſicut fieri conſuevit de con- 
tractibus & conventionibus factis extra cur* : Obſervandum 
eſt de c#tero, quod ea quz inveniuntur irrotulat” coram 


contractus, five conventiones, five obligationes, five ſeryi- 
tia, aut conſuetudines, recognita, five alia quzcunque ir- 
rotulara, quibus curia Domini Regis ( {ine juris & conſuetu- 
dinis offenſo) authoritatem przſtare poreſt, talem de cxtero 
habeant vigor” quod non fit neceſſe in pofterum de his 
placitare, ſed cum venerit conquerens ad cur*domini regis, fi 
recens fir cognitio, vel finis leyar, viz. infra annum , ſta- 
tim habeat breve de executione illius recognitionis fact. 
\Er fi forte a majori tempore tranſacto fata fuerit illa re- 
cognitio, vel finis levatus, prxcipiatur Vicecom'” quod ſcire 
faciar parti, de qua fit querimonia, quod fit ad certum 
diem coram Juſtic, oftendens ({1 quid ſciat dicere) quare 
hujuſmodi irrotulat”, vel in fine content” executionem habere 
non debeant. Er fi ad diem non. venerir, vel forte venerit, 
& nihul ſciat dicere, quare executio fieri non debear, prx- 
cipiatur Vicecom'”, quod rem irrotulatam , vel in fine con- 
rent” exequi faciat. Eodem modo manderur Ordinarioin 
ſuo caſu, obſerverur nihilominus quod| WV. 2. cap. 9.] ſupra- 
di&t eſt de medio, qui per recognition aut judicium obliga- 
ruseſt ad acquietandum. [ 13 E. 1. Mercatoribus.] 


Some diverſity of opinion hath ben, whether there was a $cire fac? at the 
Common Law befoze this Act ; and the doubt grew fo2 want of diſtinguiſhing 
between perſonall Actions, and reall Actions ; foz true it isSthat in perſonall 
Agtons, (fthe Plaint(] after Judgement given oz Recogniſance knowledged, 
ued oat no pzoceſſe of Erecufion Withiiithe year; hecontdhaveno Scire fac”, 
buf the Plaintiff oz Conuſee was dziventohis Dziginall, Which is fo be in- 
tendcd upon the Judgement o2 Recogniſance, as in Actions of Debt , TUrits 
of Annuity, oz other perſonall Actions, wherein debts oz damages were reco- 
vered, oz upon Recogniſances, 

But in reall Actions, 02 upon a Fine levied, though the Demandant oz Co- 
nuſe ſucd out no Erecution within the year after the Judgement _ 

ine 
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UVia de his quz recordata ſuntcoram Cancellario do- 
mini Regis, & jus Juſtic' qui recordum habent, & 
in eorum rotulis irrotulatur, non deber fieri proceſſus pla- 


his, qui recordum habent, vel in finibus contenr, five finc 
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Fine levyed, the Demandant oz Conuſe of the Fine after the yer might 
have had a Scire fac? fo theland, #c. becauſe he could not have any new Dzt- 
ginall either upon the Judgement oz Fine, as he might have in the other ca- 
ſes. Now this Act giveth a Scire facias in perſonall Actions in lieu of a new 
D2ziginall. A 

And in reall Actions, two things are remedied by thts Ac, that is, Firſt, 
the tedious Pzocefſe, which was af the Common Law, 1s hereby ab21dged ; any 
ſecondly, the great delays uſed therein are ouffed, as views of the land, and 
other folemnities uſed in reall Actions. 4 

And the diſtinction abovefaid appeareth ( if if be well obſerved) in cur 
Books, and therefoze the old Rule-is hereby verified, Qui bene diſtinguit, 
bene docet, 

And thus much being ſpoken foz the cauſe of the making of this Act let us 
now peruſe the wozds. 


T Quia de hiisquz recordata ſunt.] Regularly upon this 
2 E.3.78.46E.3: Ad, a Scire fac* cannot be granted but upon a Reco2d; but in many caſes a 
Scire fac' 134 Scire fa* is granted, partly upon a Recozd, and partly upon ſuch aſuggeſtion, 


we 4 —_ without which no pzoceding could be upon the Recozd, 


15-39R.2.ivid., © Non debet fieri proceſſus placiti |» ſummon', ar- 


154.17 E.3. 36. . , : . N k 
:1E.34,4146, tachiament,, eſſon', viſus terrz, & alias ſolemnitates curiz.] 


RAE. Here be four things particularly named to be ouſted, viz. Pzocefſe of Sum- 
b.i" bro me © mans, Pzoceſe of Attachment, Efoins, view of the land, and then generall 


le caſe del wozds, other ſolemnities of Courts. 


rt H.5. 4. 


Regala, 


Mr. Hoſpital Y 
os | © Eflom.) whe efſoin of the Tenant o2 Defendant is not onely re- 
Sia & 25. fkrained by this Ac, but of the Pztee in aid, who is a ſtranger to the Writ, is 


Hil. x3 E. 2. ubi alſo reſtrained. 8 I | 
ſupra. And the Plaintiff in the Scire fac' ſhall not be eſoined, although it is his 
10E.3- 3012 H, OWn delay. 


6,8, n . . . 
T Etalias ſolemnitates curiz.)] 3t hath bin reſolved, that a 
3-4. 39, Paotection is within theſe wWozds, and that it ſhould not be atlowed in a 
Scire facias, : 
a68.2-18. 47 B. And divers authozities are againft if. ; 
3-3- 37 H.6.3z * Aide, Age, and Receit ſhall be granted in a Scire facias ; foz Solemnirates 
15 8.7.8, curiz are pzoperly delays in reſpec of the ſolemn judiciall pzocedings of 
*17 E.3.46.18E. Court, and theſe wo2ds extendnotf to the right of the party tohave his age, oz 
3-35 ——__ to be received, o2 to have aide of another. 
$3 B.2. Sdire fe __. q In finibus.] Upon a Fine Sur grant & render of an Advowſon, a 
118.W,z,cap.g, Scire facias ſhall be granted, foz this is a Judiciall, andno oziginall Writ, foz 
de adyocat, non ſunt nifi tria breyia originalia, 
 Andthough Fines be here named, yet Recoveries in reall Aitions are with- 
inthe purview of this Ac. 


=" PQ T7 Quod non fit necefle in poſterum de hiis placitare.] 
21 E-4. 23. bo This bzanch 1s thus fobe underftod, that the Tenant oz Defendant, though 
*8E.3.56.15 E.3- he be a ſtranger fo the recovery, ſhall not plead againft the recovery any thing 
Agt43-95.10R.2 that pzoveth it erroneous 02 voidable ; but he may plead matter that p;oveth 


Fauxer de reco- 


very 47.3H.6.34. the recovery void, as that it was hadcoram non judice, o2 the like. 


b. 7 H. 6. 39. * * Neither ſhall he in a Scire fac' plead any thing againft the title oz matter 
10 H.6.5.7 H. 7. of the recovery, Where he may hate an Action, and therein falſifie the ſame. 

<p -» W + But the Tenant o2 Defendant may plead divers matters after the 
| Glens *&. 50s. Audgement given, fo barre the Plaintiffof Execution, as Dutlawzp, oz a re- 


leaſe of Actions, 4c. 


C $ 


Cap.45- 


ſufficeth. 


If lands be granted and rend2ed by fine, and in the fine it be mentioned that 
W. holdeth the ſame fo2 26. years after the term ended, he ſhall have a Scire 
facias albeit he could have no Writ of Erecution within the year ; andſo it is if 
a reverſion erpectant upon an cſtate foz life be granted by fine, and after Te- 
nant foz life liveth many years and dyeth, the conuſee ſhall have a Scire facias, 
and yet could he not have a Writ of Execution within the year. 

If the Demandant o2 Plaintiffe taketh his P2oces of Erecution with- 
in the year, though it be not ſerved within the year, yet if he continue ths 
ſame, he may have P2oces of Crecution at any time after the year, 

Dne that is not party to the Kecozd, Recogniſance, Fine, oz Judgement, as 
the Veir , Erecutoz, Adminiftratoz, though they be pzivy, and though it be 
within the year, ſhall have no Writ of Trecution, but are to have a Scire facias 
to enable themſelves to the ſuit ; and ſo likewiſe of the Tenant o2 Defen- 
dants part, fo2 the alteration of perſon altereth the Pzoces ; otherwiſe it is mn 
caſe of a Statute ®taple, oz Berchant,xc.becauſe the P2oces is given by other 
Acts of Parliament, 

But if a Judgement be given in the Court of Common Pleas, and within 
the year the Judgement is affirmed in a Writ of Erroz in the Kings Bench, 
the alteration of the Court wozketh no alteration of the P2oces, but he may 
have his Writ of Erecution within the year and not be d2iven to his Scire fa- 
cias, though it hath been otherwiſe holden, but now the common experience and 
later reſolutions are to the contrary. 


C Er ſi forte a majori teporetranſato fata fuerit illa recog- 
nitio,vel finis leyatus,przcipiatur Vic' quod Scire faciat parti 
dequa fitquerimon',&c.quare executione habere no debear.] 


Weſtm. ſecond. 


Si recens fit cognitio, vel finis levar' infra annum, ftatim 


habeat breve de EXCecurione. } Jt hath ben ruled that theſe wozds 
have relatien to the ceſte of the recogniſance, and not to the day of payment, and 
therefoze if a recogniſance be knowledged to pay a ſumme a year and half after, 
a Scire facias lieth, and no Fiert ſactas. 

45ut I take that rule to be againſt Law, and that recens cognicio is as much 
as recens ſolurio cognitionis ; fog the wozds be Starim habeat breye de executione, 
which he cannot have befoze the day of payment be paſt, 

Jf a judgement be given in a Writ of annuity, the Plaintiff ſhall have ere- 
cution within the year after every day of payment by Fieri fac, oz Elegic, though 
it be many years after the judgement ; Andſoif a man be bound by Recogni- 
ſance in C. 1. to pay it yearly at five ſeverall days 20. |. now immediately after 
the firſt day of payment he may have an Elegit, 02 Fieri facias foz the 20.1. and ſo 
at the ſecond day paſſed, #c. and yet in both theſe caſes there is above a year 
after the Judgement given o2 Recogniſance knowledged, therefoze theſe wozds 
recens fir cognitio ſhall relate to the day of payment of the money, which is the 
effect of the Kecogniſance,and not tothe ceſtc of the Recogniſance, which is but 
the aſſurance foz pay ment of the money. 

And the wo2d iccens iumpozteth, when the party may ſue fo2 the ſame, which 
he cannot doe befo2e the day of payment be paſf, but this is to beunderſtod, 
when the ſeverall days of payment are containedin the Recogniſance it ſelf, foz 
if there be a day of payment erp2eſſed in the Recogniſance, and a condition oz 
defeaſance there of the ſame limiting other days of payment, there theſe 
woz2ds recens fit cognicio, &c, ſhall relate to the day of payment erpzeſſed in the 
Recogniſance, and not to the condition o2 defeaſance, and if there be no day of 
payment in the Recogniſance, then theſe wozds recens cogniti>, &c. doe relate 
to the teſte of the Recogniſance. 

And albeit the Plaintiff cannot have erecution within the pear, acco2ding 
to the Letter of this@tatute, yet if he come within a year of the payment, it 
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20 E.z,Scir' fac Upon theſe wozds, Scire faciat parti ; In a Scire fac* upon a Recooniſance ont 
121 39E.3-15- of the Common Pleas,the Conuſee muſt name all the terre-ZTenants at his pe- 
og — v. ill, but inother Courts the Writ is generall againft all terre-Tenants, 
Lhe _ The point of the Writ is Quare exccutionem habere non debet , and there- 
A foe the Tenant ſhall not vowch. | 
This Statute is in the affirmative, and therefoze it reſtraineth net the 
39H. 6.2. Common Law, but the party may waive the benefit of the Scire facias 
given by this Ac, and take his oziginal Action of Debt by the Com- 
*27H.6.2.35H.6. mon Law. 
— ;, The fozmsof Scire fac* upon * Recogniſances, ec. and likewiſe upon + fines 
11. 20E.3.Scir” And recoveries appear in our Books. : 
fac. 121 46 E3- And ſ&ing the wo2ds of the Scire fac* be, Quare executionemhabere non deber, 
29.10H.4.2.3- the Tenant 02 Defendant may plead any thing in barre of Erecution, as hath 


Tzot.3-25-17E-3- yon ſaid befoze. | 

74, 76,77. Sir 

William Herbetts . . : ; 

hab ow © Er ſt ad diem non venerit.]. * The party muft either be war- 


*;|$E z.cxec, £3 Ned, 02 regularly two nihils returned, and then by default erecution ſhall be 
338.6.42.10H.6. granted, and, how the warning ts to be made, it appearethin our Boks. 
12.2H.7.3l.5E.4 The courſe of the Court of Common Pleas ts, that upon a recovery the 


fo. 3, Peters Plaintiffſhall have execution upon one nibil returned. 


le, X . . 

”y q Fodem modo mandetur ordinario in ſuo caſu.] 
This b2zanch is to be thus intended, that if a Scire facias be bzought upen 
a Recogniſance oz upon a Judgement in a Writ of Annuity, and the Sheriff 

"* return, that the Defendant is Clericus & benefictatus nullum habens laicum 
feodum, &c, the Plaintiff ſh:1l have a Writ to the Biſhop of the ſame Dio- 
ceſſe, to warn the Defendant, and upon warning, o2 two nihils returned, and 
default made,o2 if he appeareth, and ſhew no matter wherefoze execution ſhould 
not be granted, then a Writ ſhall be awarded to the 1Biſhop to levy erecu- 
tion De bonis Eccleſiaſticis, ; 


CObſeryatur nihilominus quod ſupradi&tii eſt de medio,qui 


Regilt judic.fol, PET TECOgNItIONe aut judicii obligatus eſt ad acquietand”,] 
22. 36, his claule was added in majorem rei cautelam, that the p2zoviſion befoze made 
W.2, cap.9: at this Parliament cap, 9. in caſe that in a Writ of Beſne, Poſtquam medius 
venerit in curiam & cognoyerit, _- acquietare debet tenentem ſuum , yel 

adjudicetur ad acquietandum, fi poſt hujuſmodi cognitionem aut judicium queri- 

. monla peryeniat, quod medius non. acquietavit tenentem ſuum, tunc exeat breye 

de judicio, quod Vic' diftringat medium ad acquictandum tenentem : where- 

upon foze-judger is given; now if the Plaintiff in the Writ of Beſne ſhould 

onely take his Scire facias, then no foze-judger ſhould follow thereupon, therefoze 

this clauſe was added, that the fozmer generall wozds of this A, Sive alia quz- 

cunque irrotulata, &c, ſhould not take away the benefit of the fozmer Ac con- 

cerning the foze-judger in a Writ of Beſne, but as hath been ſaid, this Act 

being in' the affirmative taketh not away neither the Common Law, noz the 

benefit of the fozmer Ac concerning the ſaid fozcqudger ; foz the Plaintiff 

may take advantage either of the one o2 other, at his elecicn ; whercin it is to 

be obſerved, that an Ac of Parliament cannot be made to plain ; But note,the 

foze-judger is given onely againft him that made the acknowledgement, o2 a- 

14 E.z.meſne.g. gainfſf whom judgement was given,and not againlff his heir, and therefoze this 
46 E.z.zi.ceW. qq is an addition declarative to the fozmer, yiz, that a Scir* fac* may in thoſe 


2. Cap.9. more of ; ; : 
thi matter. caſes lie againT the heir. 


CAP, 


Cap 46. Weſtm. ſecond: 
CAP. XLVT 


| day in ſtatuto edito apud Merton, conceſſum fue- 
rit, quod domini vaſtorum, boſcorum, & Paftura- 
rum appruare ſe poſsint de vaſtis, boſcis, & paſturis illis, 
non obſtante contradictione tenentium ſuorum, dummodo 
renentes ipſ1 haberent ſufficientem paſturam ad tenementa 
ſua, cum libero ingreſſu & egreſſu ad eadem. Er pro eo 
quod nulla fiebat mentio inter vicinum & vicinum, multi 
domini vaſtorum, boſcorum, & paſturarum hucuſque im- 
pediti extiterint per contradiftionem vicinorum ſufficientem 
paſturam habentium. Er quia forinſeci tenentes non ha- 
bent majus jus communicandi in boſco, vaſto , aut pa- 
ſtur' alicujus domini, quam proprii tenentes ipſius domini : 
ſtatutum eſt de cxtero , quod ftatutum apud Merton provi- 
ſum inter dominum & tenentes ſuos, locum habeatde cx- 
tero inter dominos vaſtorum, boſcorum, & paſturarum & 
vicinos, itaquod domini hujuſmodi vaſtorum, boſcorum , 
& paſtur' ſalva ſufficienti paſtura hominibus ſuis & vicinis, 
appruare ſbi poſsint de reſiduo. Ethoc obſeryetur de his 

ui clamant paſtur* ranquam pertinentem ad tenementum 
fm. Sed 11 quis clamat communiam paſtur' per [pe- 
ciale feoffamentum, vel conceſsionem ad certum numerum 
avcriorum, vel alio modo, quam de jure communi habere 
deberet, cum conventio legi deroger, habeat ſuum recupe- 
rare, quale habere deberet per formam conceſsionis fibi fa- 
&z. Occaſione molendini ventritici, bercariz, vaccariz , 
neceſlarii, augmentationis cur* , aut curtilagii de cxtero 
non gravertur quis per Aſtiſam novz difleiſinz de commu- 
nia paſtur. Er cum contingat aliquando, quod aliquis 
jus habens appruare, foſlatum aur ſepem leyayerit, & ali- 
qui noCtanr', vel alio tali tempore quo non credant fa- 
tum eorum ſciri , foſlatum aur ſepem proſtrayerint , nec 
{ciri poterit per veredictum alsiſz, aut juratz, qui foſla- 
tum aur ſepem proſtraverint, nec velint homines de vil- 
latis vicinis indi&are de hujuſmodi fafto- culpabiles , di- 
ſtringantur propinquz villatz circum adjacentes, levare foſ- 
ſarum aur ſepem, ad coſtum proprium, & damna reſtituere. 
Ppp Ext 
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Er cum aliquis jus non habens communicandi uſurpet com- 
muniam tempore quo hzredes infra ztatem exciterint, yel 
uxores ſub poreſtate virorum ſuorum exiſtentes : vel pa- 
ſtura fir in manu tenentium in dotem , per legem Angliz , 
vel aliter ad terminum vitz, vel annorum, vel per feodum 
ralliarum, & paſtura illa diu fuerintuſt ; multi ſunt in opini- 
one quod hujuſmodi paſturz debenr dici pertinere ad li- 
berum ten* , & quod hujuſmodi poſleſlori competere de- 
bet actio per breye Nov. diſſeiſ. 11 ab hujuſmodi paſtur' 
deforceantur : ſed de cxtero tenendum eft, quod habentes 
hujuſmodi ingreſſum a tempore quo currit breye mortis 
anteceſſoris, {1 antea communiam non habuerunt, non habe- 
ant recuperare per breye Nov. difl. ſi fuerint deforciati. 


© Cum in ftatuto edito apud Merton, conceſſum fue- 
rit, quod domini vaſtorum, boſcorum , & paſturarum 


appruare ſe poſsint, &c.7] Yere is the Statute of Merton recited, and 
becauſe in that 4& no mention was made between neighbour and neighbour, 
the doubt was, whether that Statute extendedonly between Lo2d and Tenant, 
and therefoze many Lozds of waſtes, wods, and paſtures have beenletted to 
make appzovement by the contradiction of neighbours, though they had ſufftct- 
ent paſture ; fo2 remedy whereof this Statute was made-+ 


T Per contradictionem vicinorum.] Note, it is not ſaid that 
the Lo2d could not imp2ove againft a neighbour, but that the L ozds were letted 
by the contradiction of the neighbours ; foz by the Common Law the Lo2v 
might impzove againft any that had common appendant, but not againſt a 
Commoner by grant. 


7 Statutum eſt de cxtero, quod ftatutum apud Merton 
proviſum inter dominos & tenentes ſuos, locum habeat 


de cxtero inter dominos vaſtorum, &c. & vicinos.] This 
b2anch is from the making of this Ac, an Expoſition of the Statute of Mer- 
ton, (0 as now the Statute of Merton doth extend inter vicinum & vicinum 
but though it be an Act of Expoſition of a fozmer Ac, yet this Erpoſition ſhall 
take effect but de cztero, that is, from the making of this Ac of Expolition. 
And the reaſon that this Act had a retroſpec to the Statute of Mercon was, 
Quaa forinſeci tenentes non habent majus jus communicandi in boſco, vaſto, aut 
paſtura alicujus domini, quam proprii tenentes ipfius domini. 

Vicinus is pzoperly qui una in codem vico cft, but here it is taken fo2 a neigh- - 
bour, though he dwell in another Town, ſo the Towns and Commons be 
adjoining together ; and if the Lozd hath Common in the Tenants ground, 
the Tenant may impzove Within this Act, fo2 there the Lozd is in this 
caſe Vicinus. 

Ad Afliſas capt” apud Penreth in com* Cumbriz, coram Roberto de Hereford & 
ſocus ſuis, &c. die veneris in craſt* inyentionis Sanz crucis, An. regis Ed. 1. 30. 
Which Reco2d we have ſen, Jn an Aſſiſe bzought by John of Rowbery,and Jſa- 
bel his wife, againff Matild of Multon, and others, of 20. acres of paſture and 
wod in O, the caſe appeareth by the verdic of the Recognitozs of Aſſiſe, p 

uo 
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and” a tempore quo Wartn de Gilleſland devvenit ad manus antes” ſubrun 
uſt ſunt hujuſmodi libertate, q 0d nullus libere tenens infra baron” illam, 

e appruiare poſſet de vaſto ſuo, ſine licentia, & voluntate pred” Matild, 
& anteceſs” ſuorum, nec aliquis temporibus retroatts in aliquode waſto ſe 
appruiavit nift ſatisfecerit pred Matild, ſeu anteceſ” ſuis ; & queſiti þ 
pred Matild habeat communiam in ten” de 0, &c. dicunt quod ſic, rat;- 
one manerii ſui de Cuquyntyngton,quod quidem maner diſtat a ten' circit 


per unam leucam;queſiti ſi pred, Matild habeat ſufficientem communian 
extraten' pred' cum libero ingreſſu & egreſſu,dicunt quod ſic, Dies datus 
eſt eis de audo' Indo ſno-apud Weſtw', a die Santti Michaelis in xv, 
dies, &c. Poſtea 4 die Santti Hilar. 1 xv, dies, Anno Regni domini Re- 
i nunc viceſimo venerunt pred” Walterus, Fa per attornatum ipſiies 
Iſab', & ſmiliter prad' Matild per balivum ſuum, & petunt recordum, 
&c. Et quia conjunctum eſt per aſſSiſam iſtam, quod 4 tempore quo ta- 
ren" pred devenit in ſeiſina pred Matild, ipſi antec” & ſimiliter ipſa 
Mat:ld tali libertatate uſt ſunt, quod nullus libere tenens infra Baroniam 
illam.ſe poſſet apprutar de vaſto ſuo ſine licent',& voluntate pred” Matild, 
& antec  ſuorum, nec aliquis temporibs retroatts in aliquo de vaſto [ec 
a:pruiavit niſt prius [aisfeceri pred” Matild ſeu ſuis anteceſſoribus, 
Et ten quod nec proviſio ae Merton , Bec ſtatut domini Regs nunc de 
appruiament” fait, ſeu faciend', &c. -non operat' in caſu propoſito, cus 
illud de Merton habeat locum inter dominum appruiant', & tenentem 
communiam clamantem, Et ſtatutum Regs nunc inter vicinum apbrui- 
antem, & vicinum communiam clamantem, & hoc de communia pertin 
ad liberum ten”, & ca{us propofitus eſt inter dominam comm” clamantem, 
& tenent' apprutantem, *hoc de COMmunia non pertinente ad ten” imo 
uſitata in Baron'pred' per pred Matild , & anteceſſores ſuos ratione domi- 
nii ſur in eadem Baroniaa tempore pred',Conſid' eſt quod pred” Matild,es 
alit inde ſine die, Et quod pre Walters, & Iſab nihil capiant per aſſſi- 
ſam, ſed ſint in miſericordia pro falſo clamor', vc, 


This Indgement being given i the ſame Kings time that the ſaid Statute 
of W 2. was made, both in re{peit of the ſaid p2eſcription, together with the 
Common reſerved at the time of the creation ofthe tenancie, as by the Re- 
co2d it appeareth, ſtandeth well with the Boks of 18 E. 3. and 18 Al. fo? 
there was no ſnch p2eſcription ; andthere it is holden, that if the Lo2d had the 
Common by refervation at the time of the firlf fcoffment, then no app:ove- 
ment could be made by his Tenant againff him : andnofe thequality of the 
Common mentioned in the Judgement, 


Ec hoc obſervetur de hiis qui clamant paſturam tan- 
quam pertinentem ad tenementum ſuum. Sed fiquis cla- 
mat communiam paſturz per ſpeciale feoffamentum vel con- 


celsionem ad certum numerum averiora, vel alio modo,&c.] 


So here it is to be ob: erved, that neither this Statute no2 the Statute of Mer. 
ron doth extend to any Common, but to Common appendant,o2 appurtenant to 
bis tenement, and not to a Common in groſle toa certan number. 


q Occaſione molendini ventririci, bercariz, vaccarizx, ne- 
cefla- 


Ppp 2 
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Guod predict Matild, & fimiliter omnes anteceſ” ſui domini de Gille- Note thispree 


[cr!priun, 


"SAR 
VidezE.z.38$E, 


3-37- 
, 1 


SFo © 


46 E. 
milia 


* Nota hoc 


13 H.z. ubi ſupr; 
3 E.2.Comon21, 
See the Expoſt- 

tion upon the 
Star, of Merton 
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s H.4. 38. 


Domelday, tir. 
Sudſex Piccam) 
Kc. 


3: Aﬀs, 


See the firſt part 
of the Inſtitutes 
ſe@, 69. 
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ceſſarii, augmentationis curiz, aut curtilagii decxtero non 


graverur quis per Aſsiſam, &Cc.] Yere be fits kinds of imp;ovte- 
ments erpzelled, that both betwen Lozd and Tenant, and Neighbour and 
Neighbour, may be done, without leaving ſufficient Common to them that 
have it ( any thing either herein, !o2 in the @tatute of Mcrron to the contrary 
notwithffanding) and theſe five are put but foz examples ; foz the Lozd may 
ere a houſe foz the dwelling of a beaſt-keper foz the ſafe cuſtovy of the beaſts 
aſwell of the Lo2d, as of the Commoners depaſturing there in that ſoil ; and 
yot it is not within the letter of this Law, 


C Bercar 1X.) Bercaria fignifteth a Shep-houſe, and is derived from 
theFrench wozd Bergerie,which alſo fignifieth a @&phouſe;and by turning g in- 
toc,the legall wozd is made Bercaria,and ſo it is taken in this Aa: Jn Domeiday 
it is called Berquarium it ignifieth alſs a Tanne houſe, derivedof the Saron 
wozd Berc, Foz this ſ& the firſt part of the Ioftituces, ſeR,x, Verto Bercaria, 


q Vaccarie.} Vaccaria ts derived a Vacca, and ſignifteth tabulum yac- 
carum, a Cow-houſe, as Vaccheria doth in Jtalian, = 
Fleta between Bercariz and- Vaccariz, hath Dayerye ; this wozd I find not 
in the Pzinted Boks, but in ancient Panuſcripts, and it ſignifieth a Dayery 
oz Pitk-houſe ; in Latin, LaRarinm, 


q Neceſflarii.] Is to be applyed fo Curtilagii, both in congruity and 
by our Boks, and Neceſſary ſhall not be taken acco2ding to the quantity of the 
Fre-hold he hath there, but accozding to his perſon, eſtate o2 degree, and foz 
his neceſſary dwelling and abode ; fo2 if he hath no Fre-hold there in that 
Town, but his houſe onely, yet may he make a necſlary inlargement of his 
Curtilage. 


q Et cum contingat aliquando, quod aliquis jus habens 
appruare, foflatum aut ſeptem levaverit, & aliqui noQtan- 
ter, vel alio tali tempore quo non credant factum corum 


ſciri, foflatum aut ſepem proſtraverint, &c.] Fozamuch as the 


Load, ( as hath been ſaid in the Expoſition upon the Statute of Merton ) ought 
to divide the parts impzoved, by the hedge, ditch, oz other defence : now this 
bzanch pzovideth, that if perſons unknown, either in the night oz otherwiſe, ſo 
ſecretly p;oſtrate the ditches, hedges, oz other fences,as the Lod cannot know 
againſt whom to bzing his Aſſiſe oz other Action ; andthe men of the Towns 
nert adjoyning thereunto round about doe not indic the miſdoers of the fac, 
thoſe next Towns round about ſhall be diſtrained to make the hedge o2 ditchat 
their own colt, and yeld damages to the Lo2d ; ſed certe opus eſt [nterprete. 


T Indictare.] That is, fo indict at the Kings ſuit, either of a 
Ryot , Fozce, 02 Treſpaſſe : But here it is demanded, what time have ths 
next Towns round about adjoyning to indict the'miſdcers, ſ&ing here is no 
time appointed, ? and the anſwer is, that ſ&eing no time is appointed,the Law 
doth appoint ( agzn many caſes tf doth )a yer and a day ſoz the indicting of the 
miſdoers; and by the Indictment , the Lozd ſhall know againſt whom to 
bing his Action. 


- © Diſtringantur PR villatz circi adjacentes leva- 


re foſlatii aut ſepem, ad coſta proprif, & damna reſtituere.} 
Foz, Vicini vicinorum faAa preſumuntur ſcire : Jf the bozdering Towns do not 
within 
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within a yer anda day indict the miſdoers, then ſhall the Lozd 02 other party 
arieved bzing his ation upon this bzanch againftf the Towns bozdering round 
about the Town where the fac was done, and Judgement ſhall be given, thaf 
they ſhill at their pzoper coſts make the ditch o2 hedge, xc. and yeld damages; 
and after Judgement given they ſhall be diſfrained to make the hedge o2 ditch, 
xc. and ſo it was holden in the Star-chamber, Hilar, 14. Jac. in Sir William 
Mallories caſe, 

At the Parliament holden the eight day of October in 1 3 E. 1. at Winchefter, 
remedy is given to the party robbed, upon Hue and Cry, (if the men of the Bun- 
dzed where the robbery was done take not the offender ) againft the men of that 
PYundzed : and there is ſpecial pzoviſion made, that the County ſhall have 
no longer ſpace then fozty dayes, 4c. which pzevented the time limited 
by the Law. ee res, 

q Ercum aliquisjus non habens communicandi uſurpet 


communiam, &c. ] This bzanch is in affirmance of the Common 
Law, fo2 no man can have- either Common appendant o2 in groſſe by pzeſcri- 


27 Eliz. cap, 13. 
E.z Coro.299. 
imile, 


ption, but by uſage time out of mind, which is well erpounded by Licrleron, « Part of the Tn 


ſe&ion 170. 

And here it is to be obſerved, that uſurpations of Commons in the times of 
Infants, Feme coverts, Tenant in Dower, Tenant by the courfeſte, oz other- 
wiſe fo2 life oz yeers, 02 Tenant in tail, ſhall not binde, though there be lotig 
poſſeſſion 


T A tempore brevis mortis antecefſoris.] That is, A Coro- 
natione regis H. 3. which was in the firſt yer if his Reign, and between the 
Cozonation of H. 3. and this Ac, there was about 69. yers, but yet that poſ- 
ſeſſion by that time, as here it appeareth, maketh notitle in Law tothe Com- 
mon, if the commencement thergof can be ſhewn ſince the time of the Reign 
of R. 1, but the ſaid long poſſeſſion is great evidence, and a ſkrong pzeſumption 
of the right of the Common, and tabicur przſumprtione, donee proberur in con- 
crarmm., 


CAP. XL/II. 


Roviſum eſt, quod aquz de Humbre , Ouſe , Trent, 

Dove, Arre, Derewent, Wharff, Niddiore, Swale, Tele, 
Tyne, Eden, & omnes aliz aquz in Regno in quibus Salmo- 
nes capiuntur , ponantur indeftenſo, quo ad Salmones ca- 
piendos, a dic Nativitatis beatz Mariz, uſquead diem ſancti 
Martini. Er fimiliter quod falmunculi non capiantur, nec 
deſtruantur per retia, nec per alia ingenia ad ſtagna molen- 
dinorum, a medio Aprilis uſque ad nativitatem ſan&i 
Johan. Baptiſtz. Er in partibus ubi hujuſmodi ripariz fue- 
rint, aſsignentur conſervatores iſtius ſtatuti, qui ad hoe ju- 
rati ſzpius videant & inquirant de hujuſmodi tranſgrelsi- 
one, & inprimatranſgr' puniantur per combuſtionem retia, 
& ingeniorum ſuorum, Ec &1 iterato deliquerint, puniantur 


per 


ſticures. {c&. 170, 


PERF ri pA mii Jo". A ee Di aoT 2: 


' 19 Ri. Gp. 9. 4 | | 
W. panes z. holden, that the generall wozds extended not to inferiour Rivers, and thercfoze 
46. the B. of 
Cant. calc. 
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per priſonam quarterii anni. Er 1 tertio deliquerint, puni- 
antur per priſonam unius anni. Er ficmultiplicara tranſgreſ- 
ſione, creſcat poenz inflictio. 


1befoze the making bf this Ac, Fiſhermen fo2 a little lucre did very much 

harm, and deſtroy the increaſe of Salmons by fiſhing foz them in uncaſonzble 

times, which were betweon the beginning of Scprember, and about the ni1dff 

of Noyember ; and likewiſe foz young ®almens, o2 Dalmien peals, between the 

- midſt of April, and towards the endof June : ag«inlt both which pzottlion is 


made by this Act. ET | 
Verein the Thames, Thameſis nobile illud flumen is not narted, and it was 


the Thames is added by another Ac in the firſt place, 


q Ponantur in defenſo.1] That is, that by this Ac if is p2ohibited 
that Salmons, 02 young @almons ſhall be taken withia the times mentioned 
in this Ac. 


q Adie nativitatis beatz Mariz.] Thich is on the cight day 
of September, | 


7 Uſquead diem Sancti Martini.] awhich is the eletenth day 
of Noycmber, 
And note, that the day of Saint Martin, and the feaſt of Saint Marco 1s 
— one, and the feaſt in legall underſtanding beginneth and endeth with 
e day, , . . 


q Salmunculi.} That is, young Dalmons, oz Salmon peals, oz Sal- 
mon lmelts ; foz ſo this Act is erpounded by another Statute ; they are alſo 
called Salmon ſues, oz Dalmon iſſues, 


13R. 2.cap. 19. 
17 R, 2, Cap. 9. 


T7 Uſquenativitatem San&ti Johannis Baptiſtz.] mhig is 
not taken literally foz the Nativity of Satnt John Baprciſt, fo2 that is long ſince 
palf ; but it is taken accozding to the intention of the makers, untill the dy 
o2 Fealf of his, Nativity. 

And ſach conftruction ſhall be made of Covenants, o2 Bonds to pay money, 
02 do any a; fo2 example, at the Annunciation of our Lady, it ſhall be taken 
fo2 the Feaſt of the Annunciation, as here the Nativity, +c. is taken fo2 the 
day of the Nativity. 


7 Ubiripariz fuerint.] Ripariz is a wozd derived from Ripa, and 
here it ſignifieth the water, o2 river running between the binks, be it ticlh oz 
ſalt ; and thereupon Riparjus t3 taken foza Fiſherman, 


7 Aſsignentur conſervatores iſtius ſtatuti.] and this aſinna- 


tion muſt be by Commiſſion under the great Seal, 4 ſuch a Comnuſſien ceuld 
Regiſt. 123,125. not have been made without warrant by authozity of Parliament ; fo2 legatl 
64, 738,66) 8c- Commillions have their due fozms aſwell as Dziginal Writs, and none can 
I 13E. * be newly framed without Act of Parliament, how neceſſary ſoever they ſem 
ca, 1,4. Star, 1, fO be z as in this caſeit was neceſſary that ſuch a Commiſſion ſhculd be granted 
Rot, Parliam, fo2 pzeſervation of Salmons and of their young, and foz atoiving of the deſtru- 
: = 4: _—_ 4 ton of the ſame, being vicual of great and pzecious account ; and what is 
Ca « £1, Mo2e neceſſary then increaſe of vicuali 2 yet cculd it not be newly raiſed with- 
Scrogs caſe, out Act of Parliament ; but Commiſſions of new inquiries, #c. and of new 


invention 
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invention , have been condemned by authozity of Parliament , and by the 
Common Law. 


q Conſ« ervatores. |] Ice this wozd befoze, cap. 43. 


| Qui ad hoc jurati ſzpius videant, & inquirant.] 
Execution of the Law is the life of the Law, and therefoze here is pzoviſion 
made foz the continual, due, and ſpe&dy erecution of the Law. 


qJ J arati.} A new Dath cannot be impoſed upon any Judge , Com- 
miſſioner, 02 any other ſubject without authozity of Parliament, as here it 
was ; but the giving of every Dath muſt be warranted by Act of Parliament, 
o2 by the Common Law time ont of minde, 
The Dathof the Counſellozs, Judges, Sherifes, Under-ſherifs, Cſchea- 
to2s, Attozneys, Palozs, and Bailifes are eſtabliſhed by Act of Parltament, 


q Er in prima tranſgreſsione punietur per combuſtio- 


nem retium.} This ought to be by Jndiament at the ſuit of the King, 
and the puniſhment cannot be inflicted upon the Delinquent befoze upon 
due conviction , Secundum legem & conſuerudinem Angliz , Judgement be 
giten, 

And, as hath been ſaid in the like caſe, he cannot be puniſhed fo2 the ſecond 
offence, befoze he be adjudged fo2 the firſt, and that ſecond offencs muſt be 
committed after the Judgement given foz the firſt ; no2 fb2 the third, befoze he 
be adjudged fo2 the ſecond, and that thiry muft be commited after the Judge- 
ment fo2 the ſecond; Quod non apparet non eſt, & non apparet judicialiter inifto 
caſu ante judicium, 


q Mulciplicata tranſgreſsione, creſcat peenz inflictio.) 
This is a Parime of the Law agreeing with thoſe other, 


Ex frequenti delifto augetur pena : 
Creſcente malitia creſcere debet & pteua, 


CAP. XL/IIL 


DE vilu terrz ordinatum eſt & ſtatutum, quod de cx- 
7 rero non concedatur viſus, niſt in caſu quando viſus 
eſt neceſſarius : Sicur fi aliquis amitrat tenementum per de- 
faltam: &ille qui amiſir ſuſcitet aliud breve ad petendum 
idem tenement”. Et in caſu quando aliquis per exceptio- 
nem dilatoriarn caſlar breve poſt viſumterrz, ſicut per non 
tenuram, vel male nominando villam, vel hujuſmodi, fi ſuſ- 
citet aliud breve, in hoc caſu & in ſuperiori de cxtero nori 
concedatur viſus, dummodo viſum LEE in prioribus 
brevibus. In brevi de dote cum petatur dos de tenemen- 
to, quod vir uxoris alienavit tenenti aut ejus anteceſſori , 
cum ignorare non debeat tenens , quale ten? vir uxoris alic- 


navit | 
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See W.2, cap.44 
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navit ſbi, vel anteceſſori ſuo licet vir non obiir ſeiſitus, nj- 
hilominus tenti de cetero non erit viſus concedendus. In 
brevi etiam de ingrefſu caſſato per hoc quod perens nomi- 
navit male ingreflum, fi petens ſuſcicer aliud breye de alio 
ingreſſu, fi tenens in priori brevi viſum habuerit, in ſecando 
non habebit. In omnibus etiam brevibus perquzten' pe- 
cunt' ratione dimiſsionis, quam petens vel <jus anteceſſor 
fecit tenenti, & non <cjus anteceſlori, ficut quod ei dimiſir, 
dur fuit infra ztatem, non compos mentis, in priſona, & 
conſimilibus, non jaceatde cztero viſus, ſed f1dimiſſio fa&ta 
fuerit anteceſſori jaceat viſus ſicut prius, 


T Deviluterrz ordinatii eſt & Saturt,, quod de cxtero non 


concedatur viſus, nifiin caſu quando viſus eſt neceſſarius.] 
There be divers 1Boks in Law wherein this Yarime 1s cited, 


T Perexceptionem dilatoriam.] The Writ mult be abated by 
Exception, and therefoze if the Demandant be nonſuit, the Zenant ſhall have 
the view again. 

If the Writ doth abate by Conuſans of the Demandant, and not by the 
Plea and Exception of the Defendant, the Tenant ſhall have the vicw in the 
new Writ. | 

If the Tenant hath the view, and the Demandant diſcontinue his ſuit, in 
a new Action the Tenant ſhall have the view. 


T Sicut fi aliquis amittat tenementum per defaltam : & 


ille qui amiſfic ſuſciter aliud breve ad petendum idem ten'.] 
Lhis bzanch is not to be underſtood accozding to the letter, fo2 if one loſe by 
default in an Aſſiſe, andthe Tenant b2zing a wzit of Right of the ſame lands 
againft the recoveroz, he ſhall have the view ; but this bzanch is to be under- 
ſtodof a Quod ci deforceat upon the recovery by default, which wait is groun- 
ded upon the fozmer Recozd, ſo as the Tenant hath ſufficient notice thereby 
and therefoze neither party pzivy no2 eſtranger ſhall have view in thts wait : 
but. otherwiſe it is inthe fozmer caſe of the wzit of Right, fo2 tyat is not 
grounded upon the Recozd, | 


@ Etin caſuquandoaliquis per exceptionem dilatoriam 


caſlat breye poſt viſum terrx.] Here be two Eramples ſet vown 
of dilatozy pleas tn particular, that is to ſay, Non-tenure, and miſnaming of 
- ———_ where the lands do lye, both which Crceptions do riſe upon the 

ew, . 

A Przeipe is bzought againft a Feme, who abateth the w2it foz miſnaming 
of the Town, the wife taketh hugband, in a new w2it againſt husband and 
wife theyſhall have the view; foz albeit it be the Ac of the wife fo take hus- 
= = foz that the husband was not party to the firſt wzit, they ſhall view 

n the ſecond, 


T Vel hujuſmadi.) Theſe general wozds, o2 the like, are thus fo 
be expounded, that the wzit muſt abate foz ſucha Plea dilatozy as doth riſe 


upon the view, as the two particular Examples of Non-tenure, + miſnaming 
of 
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of the Town doe : buf when the wzit abate fo2 ſome dilatozies which riſe 
not upon the view, then in a new wit the view ſhall be granted; as where 
the wzit is abated fo2 Jointenancy, and the new wzit is bzought againſt them 
both, they ſhall have the view, becauſe in the new wzit another perſon is joy- 
ned ; andſo it is if any moze 02 leſſe land be contained in the new wzit : But 
if the firſt w2it after the view abated fo2 default of fozm, o2 foz falſe Latin, oz 
by taking of husband, in a new wait the Tenant ſhall have the view again, foz 
theſe caſes are not within this wo2zd hujuſmodi ; foz they riſe not upon the view, 
as the two examples herein erp2eſſed doe. 

And beſides, the firff was no ſufficient wait, and an inſufficient wzit and 
no wzit is all one ; ſo it is if one of the Tenants after the viewdieth, in a new 
wzit the ſurviving Tenant ſhall have the view again, albeit the feme came 
in as a fem ſole by receit, and the Husband died, fo2 this did not riſe upon the 
view, bat by the Ad of God, 

Wut if the firſt wzit were bzought in K. and the Tenant plead that part of 
the lands erxtendin L., in a new wzit fo2 the lands in K, and L, though a new 
Town be added, yet becanſe the new Town was added by fozce of the plea of 
the Tenant himſelf, he was ouſfed of view. 

It is not required by this Ac that the ſecond w2it ſhould be bzonght freſhly 
by journers accounts, though it be ſo pleaded in many books, 


q In hoc caſu & in fu periort al This bzanch ertendeth not to the 
clauſe of the recovery by default, foz in the Quod et deforceat, the wait being 
grounded directly upon the fozmer Recozd, wherein the Tenant in the Quod ci 
deforceat recovered in the fozmer wyit, he hath ſufficient notice thereof, and 
therefoze, as hath been ſaid, ſhall not have the view, 

And therefoze theſe wo2ds | in hoc caſu] are to be referred to the laft generall 
wozds, viz. | vel hujuſmodi ] and theſe wozds [ & ia ſuperiori ] are fo be refer- 
red to the two eramples dilatozy of non-tenure, and miſnaming of the 
Towne. 


q In breyi de dote cum petatur dos de tenemento 


quod vir uxoris alienavit tenenti aut <jus anteceſſori, &c.] 
WLhis bzanch ertendeth not fo a w2it of Dower, unde nihil haber, fo2 therein no 
view did lie at the Common Law, but ertendeth toother wzits of Dower, whe- 
ther foz Dower at the Common Lawzo? ex affenſu patris, ad oftium Ecclefiz, &c; 
02 by cuſtome. | Gs: 

At the Common Law if tho husband died ſeiſed of the landof eftate of inhe- 
ritance, whereof Dower is demanded, the heire oz any claiming under him 
ſhould not have the view, becauſe it was pzeſaumed that the heir was conuſant 
what lands his anceſfo2 had at the time of his death, and herewith agreth 
BraRton who w2ote befoze this Dtatute ; Icem denegatur viſus in placito dotis 
deterra & tenemento de quibus yir mulieris nuper obiir ſexfirus, quia haber tenens 
quod tantundem yaler, 

But where the husband aliened, there at the Common Law view was gran- 
ted, which was a delay to the Demandant in Dower (whoſe life did ſpend) and 
is taken away by this Ac. 

If the baron demiſe to a feme and dieth, the feme faketh husband, in Dower 
againT them they ſhall have the view ; foz the alienation was not made to the 
husband, but to the wife, andthe Ad ſaith tenenci, 


C Alienavit. ] Jf the Tenant diCeiſed the husbandof the Demar- 
dant in a wzit of Dower , he ſhall have the view, fo2 this is no alienation, and 
therefoze remain at the Common Law. 

The beft pleading to counterplead the view in cafe of alienation is , 
_— -y Tenant entred by her husband, though the wozd of the Ac is 


Nqq In 
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44E.3-31-18E.3 Jn Dower of arent the Tenant ſhall not have the view of the land, if the 

55- 14H.4. 32. hugband died ſeiſedof the rent, no2 the Tenant of the land have view thereof, 

31.4.18.19 E:2+ if ye had the rent by the releaſe of her husband. 

os __ Tenant in Dower of two acres, the Demandant to counterplead the view 

1bil. ſy B. 4 ſaid, that the Tenant entred by her husband, the Jury found, that ſhe entred 

ibiJ. 106, into one acre by her husband, and into the other acre by another , the Deman- 
dant recovered her Dower in the one acre , and the Tenant had the view 


fo2 the other. 


Jor.2,viewncs, © In brevi ctiam de ingreſſu caſſato per hoc , &c.] 
29 E.3.32. 2E.2- { Cui in yita is taken within this bzanch, and ſo 1s a Sur cutin vita, 


ant btak In omnibus brevibus per quz tenementa petuntur ra- 
tione dimiſsionis, quam petens vel anteceſlor fecerit tenenti 
& non ejus anteceſſori , {icut quod ei dimifit dum fuir 


438.3.31-46E.3 Infra zratem, dum non fuit compos mentis, &c.] This bzanch 
34. 35 8.6. 59- ſpeaketh particularly of th2e examples, viz, of the dum fur infra ztatem, & non 
compos mentis, and in priſona, and generally in con{imilibus, | 

29 E. 3.30. This bzanch ertends not to theſe Writs bought in the Per & cui, foz that is 
view 155. a degree futther then this bzanch p2ovideth foz. 


q Perquztenementa petuntur. ] - Vet if any of theſe Writs be 
46 E. 3. 29. b2ought of a rent, if the Tenant demand the view of the land, though it be of 
another thing then is demanded, the Tenant ſhall be oufted of the view, 


Circuſpefc T7 Et conſimilibus.} wy theſe wozds the pzedeceſſo; of a Bilhop, 
agatis, famile. «2 the like is taken where this bzanch. ſpeaketh de anteceſſore and not de 


"Temps E.1. view ( 

Sev. przdeceſlore, op 

ibid. 852, It is fo be obſerved that the two examples here put areof a dum fuic infra 

26 H.6. view 30. Ztatemy And non compos mentis, and when the heir bzings either of theſe Writs 
of the demiſe of his anceſtoz from whom he claims the land as heir [& conſini- 
libus ] hall be intended of Writs of like nature, and therefoze if a Sur cuiin 
vita be bzought ſuppoling that the Tenant had not entred but by one D. late 
husbandof E, mother tothe Demandant, whoſe heir he is, the Tenant ſhall 
have the view, foz he claimeth not as heir to him that made the demiſe, and 
therefoze it is not aRtio conſimilis, | 


— pou T In priſona.) At this time, viz. in 13 E, r. as hereby it appeareth 


Flea lib,z, ca.g4. FYere lay a CUrit of an alienation made by dures, dum fuic in priſona, and the 
1.3.c2.7.1.6.ca.6, UUritof dum fuit infra ztatem, and this Writ of dum fuic in priſona did lie foz 
7.&14. Firſt the party himſelf that made thealienation, but ſo doth not the other Writ of 
pr of rhe --y non compos ment1s, foz that lieth not fo2 the party himſelf, but fo2 his heir. 
1 if In priſona ; Every reſtraint of the liberty of a Fr&e-man is an impziſon- 
4 = _ ment, although he be not within the walls of any common Piiſon, 

<7 onda If a man be impaiſoned by ozder of Law, the Plaintiff may take a feoffement 
15 H.z. dures 15. Of him 02 a bond foz his ſatisfaction, and foz the deliverance of the Defendant, 
2 E.2. ibid. 18. notwithltanding that impziſanment, oz this is not by dures of impztlonment, 
«7 +4 becauſe he was in Pziſon by courſe of Law ; foz it is not accountedin Law 
2. - phy *2, duresof impziſonment, but where either the impziſonment oz the dures that 
x1 H.4.6. 48.4. Is offered in the Pziſon, oz at large is tozcious and unlawfull, foz cxecutio juris 
17. 12E.4.7- non habet injuriam, 

But now albeit the Writ mentioned in this Act is antiquated and gone in 
deſuerudinem, yet may gud uſe be made of this part of this bzanch, Dum fuic in 
priſona, ſuch excellent learning may be dzawn out of theſe ercetlent fountains. 

Jt may be gathered upon this Ac, that the feoffement made by one by 
dures of impziſonment is not void, but voidable ; fc2if it were void, then 


no 


no Przcipe conld have been matntainedupon a-void alienation, and this baanch 

ſaith, In omniþus brevibus in qutbus tenemenra peruntur-ratione dimiſſionis, 

&c, dum fuic in priſona, And fo it is in the eaſe-of the Infant , with whom 

he is paralleled in this bzanch, and whoſe caſes are very like in many reſpeds : Lib.s.fol. rig. 
fo2 as in the caſe of an Infant, if he ſeal and deliver a Deed he cannot plead Whelpdaies 
Non eſt fatum, but muſt avoid it by a plea of infancie ; -fo-it-is inthe cafeof © 2 8.7.15. 
a Bond made by dures of impziſonment : and as it isin the caſe of the Infant, 

that a feoffment by livery of fetfn-made by his own hand is voidable by entry, 1.;6.8.#01.8.42,43 
o2 Action, and not void; ſo it is in the caſe of a feoffment made by one by dures &c. Whicringams 
of impziſonment, and livery made by.his qwn hand, as by this bzanch it appea- a(<. 

reth ; and as inthe cafe ofan Infant, a feoffment made byLetterofiAﬀto:ney 7+ _ 4m 
4s paid,and the Feofbee is a Dilkeiſo2 ; :fo,it is-n the-caſe gf a manthat maketh Þgth 
it in;the ſame manner by:dures of impziſonment, Fairs 49. 9 H.6.6. 

And as.none ſhall avoid the feoffment of the Infant when 'livery-1s wade'by 38 11.6.27-2 E.4, 
his own hand, but oneip he-himſe}£92 his heires, which arapaivies inblaudia- 75: 
horitahle, and. neither pzivies in Law, not p2ivies in eſtate : ſoit is in caſeof "00 
a feoffment made in like manner by dures of impziſonment,ttts onelyvoiva- 
ble by p2ivies in/blonud inheritable, andnot/by pzivies in Law n2xffatfe. 

And by theſe xefemblances and .diverſities ,this Ac .1s. underſtood, andour 
Books thatſem prima facie are well reconciled : The dures per minas,aur cauſa 
.metus, belongeth not p2operly fo be treatedofheve ; foz this 'bzanchſpeabeth 
MAnely dum fuir 1n pniſona - only. fo: affinity ſake it-is tobe known, that.a man 39E.3.28.11R.5 
Hall avoid his Peep foz manuas of imp2iſonment, albeit the were neverimpzi- Pures 31.35 H.6 
ſoned: -foz a:man ſhall avoid his own act foz manuasn four-caſes, yiz. 4, fo 7-35 H-6.21,37 
fear .of [loffe of life, 2. of loſte of member, 3.-af mayhem, and 4. afingpaiſons 72 **5'5 7 £4: 
ment ; otherwiſe 1t is fo2 fear of battery, which may be very light, o2 fo2 bur- 
ning of his houſes, o2 taking away, oz deffroying of his gods, oz the like,fo2 
there he may have ſatisfaction by recovery of damages. 

This fear, by reafon of manuas, is well deſcribed-by Bracton , Metus aurem Bra&.l.2:fo.16.b, 
eſt przſcntis vel futuri periculi cauſa , mentis trepidatio, & przfentem debe- 
mus accipere metum, non ſuſpictonem inferendi ejus, yel eujufliber yani & 
meticuloft hominis, ſed talem qui cadere poſlit ' in ytram conſtantem ; ralis enim 
deber eſſe metus qui in ſe continet mortis periculum, & corporis cru- 
clatum, >, 

But there is a great diverſity between the making of a continuall claim, 02 :; H.4.Dures 20 
entry into lands, and the avoiding of a mans own Ac ; foz, fear of battery is a 2. Part of the In- 
gad canſe to make a claimas ner the land as he dare foz fear of battery ( ſoz firvres, 8. 419, 
the recontinuance of an ancient right is favonred in Law ) but it is no cauſe 
to avoid his own ac ; wherein it is obſervable, how fear of impxiſonment 
( which is a manner of captivity) .1s moze grievons and odions in Law, then , 
the fear of battery. Mas om 0 

©e& moze of this matter in the firſt part of the Infticures, ubi ſupra. mm 

p » .. adit R Li.4.fo. 127, &c. 
: q Ratione dimiſsionis.] Vere, as in many other places [Demife ] Beverlie ow : 
is applyed to an eſtate either in fee-ſimple, fie-tail, 02 fo2 term of life, andſo ***'arliam. 
commonly it is taken in many Writs. ONES _ 

* But this Act extenveth not toevery kind of demiſe 02 conveyance; fo2 if 36.7 Affts. 
the demiſe 92 conveyance be by Fine oz other matter of Recozd, 4c. this bzanch 1 3 £.3. Audira. 
ertends not to it, foz regularly conveyances, o2 other Acts of Recozd knows 9*<1<1226.20E.3. 
ledged, 02 made by one that is Non compos mentis, 02 by dures of impziſon, P57: 33 5-3: 
ment, are unavoidable by him oz his heirs by Law : yr bo 

: aw : Yereof ſ& Beyerleys cafe, 27 Ag.53. 81.6, 


Lib, 4. fol. 127. 30. 15 E.4.5. 
And ſuch conveyances, oz other Ads of Kecozd knowledged, o2 made by an * Y qe 
5,0. + $. aver 


Infant, are alſo unavoidable, unlefe he doth avoid them by Writ of Errour,oz ? fBr.co ENB 
Audica querela, during his minozity ; and therefoze this bzanch is to be under- 104.k.l 36 Eli. 
od of alienations made in paiis, and not by matter of Kecozv. Dier, 
A recovery by defadilt againſt an Infant is wy and ſois a recovery 3H.6.10.7H.6.38 
| Nq40q 2 by 
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t. Partof the In- 
Kirures,le&. 438. 


coAſ.p.3.32E.3- 
Champetty 6. 
where rhe cales 
were of [ome of 
thcle pe-(ons, 
otherwile they 
could not be law, 
4 E 2.ib.1z &c. 
F.N.B 192.kt. 
2216,3.10.$E.4-1 
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by default againft a man in pziſon, though he be lawſuily 1mpziſoncd, but the 
Infant muſt reverſe it by Writ of Errour during his minozity, becauſe his 


—_— mul be tryedby inſpection, but the man in p2iſon may reverſe it when 
he will. k 


CAP. XLIX- 


Hancellor, Treaſurer, Juſtices, ne nul de councel le roy, 

ne Clerk de la Chauncery, ne del Eſchequer, nede Ju- 
ſice, ne dauter miniſter, ne nul del hoſtel le Roy, ne Clerk 
ne lay, ne puis reſceiver eſgliſe, ne advowlon deeſgliſe, ne 
terre, ne tenement in fee perdone, ne per achate, nea ferm. 
ne a champerty, ne en auter maner, tanque come le choſe 
eſt en plee-devant nous, ou devant ull de nous miniſtr, 
ne nul lowerenr ſoit pris. Er qui encounter ceſt choſe face, 
ou per luy ou perauter, ou nul [bargeine ent ]tace, ſoit punie 
a la volunt le roy, auxibien celuy qui le purchaſcra, come 
celuy que le fra, 11 E.1. Champertie 1. Articuli ſuper Char- 
tas, Cap. 11. 


T Chancellor, Treaſurer, Juſtices,ne nul de councel, 8&c.] 
This is a Lawof addition and explanation fo2 the Statute of W.x. cap. 5. Pur- 
velant que nul miniſter le roy, &c, Jt was doubted, whether the Chancelloar, 
Treaſurer, Jufkices, and thoſe of the Kings Councell, being perſons of ſuch 
eminencte, were within theſe wozds [ Nul miniſter le Roy,] and therefoze this 
Act by way of addition and explanation doth adde, Chancellor, Treaſurer, Juſti- 
ces, & Councell leRoy, 

Alſo this Act is an addition to W. 1. cap. 28. fo2 that ertendeth but fo the 
Clerks of the King, oz of the Juſtices ; this Ac advdeth Clerks of the Chan- 
cery, and ofthe Erchequer, and of any other Dfficer , it addeth alſo thoſe of 
the Kings houſe, be they of the Clergie o2 Laity ; andallo that they ſhall take 
no reward, xc. 

And it is to be obſerved, that neither the Chancelloz, Zreaſurer, any of the 
Juffices, 02 any of the Kings Councell, no2 any Clerk herein mentioned, noz 
any of the Kings houſe of the Clergie oz Laity ſhall (hanging the Plea) receive 
any advowſon,land,oz tenement,by gift,purchaſe oz tearmzeither fo2 champerty 
o2 otherwiſe ; ſo as none of theſe perſons here p:ohibited can acquire any ad- 
vowſon, land, oz tenement, depending the plea, though it be bona fide, and not 
foz champerty oz maintenance; partly in reſpec of their greatneſſe,and partly 
in reſpec of their places, both in the Kings Court, 4 in the Conrts of Juſtice; 
ſo as the very countenance and places of theſe men, when they become inte- 
refed in the land (coipſo ) are apparant hindzances of the due and indifferent 
p:zoceding of Lawand Juſfice. An ercellent Law, and wozthy to be known, 
and moft acceſſary to be put in erecution ; ſo as true it is, that if any other 
perſon purchaſe bona fide, depending the ſuit, he is not in danger of champerty: 
But theſe perſons here pzohibited cannot purchaſe at all, neither fo2 champerty 
no2 otherwiſe depending the Plea. 3But theſe perſons here p2ohibited mult be 

charged uponthis Ac, and not foz champerty, unleſſe they maintain. bh 
n 


# 
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And this is a great addition to the Statute of W.1,cap 25, Which ertended 6 E.3.33.F,N.8, 


nely where the purchaſer ( pendente placico) did maintain, | 
; And _ theſe caſes y2ohibited by this Law, the child cannot infeoff the fa- 
ther, no2 the father his child, o2 the like as they may upon the other Statutes. 
And the p2ohibition here fo taking of rewards ts very remarkable, 


q Solt punic aA la volunt le Roy.] Theſe wozds are expounded 
befoze upon W.1, cap.25. | | 
And where both the ſaid Statutes conclude in effec concerning the puniſh- 
ment, Er que le fra ; this Act addeth, Auxibien celuy que le purchaſera,come cdluy 
que le fra, that is both the giver, and the taker. | 
Sx the Statute of W.1.cap.25. & 28,and the Statute of 23 E.x.cap. 11, 
and laftly, the Statute of 32 H.8. cap.g. whereby all fozmer Statutes concern- 
ing maintenance, champerty, and imbzacery are confirmed, and commanded to 
be put in due erecution, and by that Statute ercellent pzoviſions are made con- 
cerning the ſame; 


q Auxibien celuy que le purchaſera,come celuy que lefra.] 
And yet the party grieved may have his Acton againft the purchaſer onely, if 
e will, 
p We have ben the moze b2icfe in expoſition hereof, becauſe we have treatcd 
of this ſubject befoze in the crpoſition of the Statute of W, x, cap. 25, & 28, and 
ſh.ll have mec2e occaſion to ipcak hereof when we come to the ſatd Act of 
28 E.1,cap, 11. | | 
The ants wherefoze this Chapter was ptibliſhed in French,was, fo2 that the 
ſaid two Chapters of W. 1, whcreunto this AR maketh additions, were like- 
wiſe publiſhed in French. 
Sg Articult ſuper Chartas, cap,2T, 


_ 


——_ —— 


<—_— * — 
— 


CAP, L. 

Mnia predicta ſtatuta incipiant conſervari ad feftum 
(Ya Michaelis proximo venturum, ita quod occa- 
fione aliquorum deliftorum contra aliquod prexdiftorum 
ſtarutorum citra prxdictum feſtum perpetratorum, parna de- 
linquentibus, de quibus mentio fit 1n ſtatutis, non infligatur. 
Super vero in ſtatutis defeftum legis, & ad remedia editis, 
ne diutius querentes cum ad curiam Regis venerint recedant 


de remedio deſperati, habeant brevia fua in ſuo caſu provifa, 
ſed rion placitent” uſq; poſt teſti ſan&ti Michaelis ſupradictii, 


T Omnia predicta ſtatuta incipiant conſeryari, &c.?] 


This was very juſtly added, to the intent that all men dwelling far ozne&r 
might be well info2med of theſe Laws befoze they were puniſhed by them; the 


Parliament begun poſt Paſch. and hereby day was given untill the Feaſt of 
Daint Michael. 


T Adfcſ{tum Sancti Michaelis.] giveit there be two Feaſts of 


Saint Michael, Saint Michael the Archangel, and Daint Michael de monte 
tumba, commonly called, Saint Michaels tn the mount in Corawall ; yet that 


Feaft 


172, 1, Com, $8. 


See the Starute 
of Conlpiracie, 
Simile. 33 E.1. 
33 H.v.cap g. 
Sim'le. 
.1.cap.25,28, 
28 E.1.cap.11, 
32 H.8$.cap.9. 


31 E.z. Cham- 


perty F, 

See the Statute 
ofzi E.p'Ver; 
Magna Chart, 
Star, de Cham» 
perty 


SE.3.6.:0 H.6. 
33.3 H.7 En- 
diatment 22. 

1 Part of the In< 
ltirures,le&.gg. 
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Cambden Brit. 
136,137. 


Flets lib.1. ca.1 2; 


Braktli.g.fo. 413. 


Weſim. ſecond. C api0. 
Fealt that is. moſt-notozioys and of greateft accquut is to be taken, and that is 
the Feaſt of Saint; Michacl th'Archangell celebzated on the 2 9 day of Sencem- 
ber, and not the Fealt celebzated the 16. day.,of Noyember. 
Note, - that. both, were the Feaſſs. of Haut Michacl th'Archangel, but the 
Fealt of Saint Michael the 29. of Seprember is; the weſt notozians, both in 
Legall p:ocedings, as Oftabis Michaclis, gzc. and never Octabis Michaclis Arch?; 
and canynon eftimation foz payment of .Rents, begininiag -and-onding of 
Leafes, and the like. = ; 
T Super vero ſtatutis-in defetum legis & ad retnedia 
editis, ne diutius querentes cum ad curiam Regis venerint, 


recedant de_remedio deſperati, ;habeant brevia ſua in ſuo 


caſu proviſa.] Ad. remedia ; that is, when any the Statutes mane at this 
Parliament p2ovide remedy foz the. party grieved, he Qhall have an Acion 
"grounded upon this Act foz his relief therein ; and theſe woads [ Ad remegia ] 
do diftinguith them from thoſe Acts which give the penalty to the King alone, 
And hergnpon thee 9re.caed4n analent Apthezs, Breviaremedialia, which arg 
to be framed upon theſe Ads by learned men, whereof Flera ſpeaking of the 
Pafters of the Chancery, ſaith, Iph autem collaterales & ſocii Cancellarii efle ; 
dicuntur przceptores, co quod breyia ( caufis examnnatis ) remedialia fieri przcipi- 
unt, And ſpots fee are called, Brevia Magiſtralia, becauſe ( being out of 
courſe ) it is a maſters piece to frame-themas thep ought. 


q Recedant deremedio.] Dc befoze.in the Erpoſition upon the 
24+ Chapter of W.z. the-like clauſe. 


STATUTUM 


SSL ARLSSONSRSSSSSRSSSSEES 
Statutum de CircumſpeRe agatis. 


Editum «Anno 13 Edw. 1. 


EX talibus Judicibus Salurem. CircumſpeRte agatis 
Rc: negotiis tangentibus Epiſcopum Norwicenſem , & 
cjus Clerum, non puniend* eos {1 placitum tenuerint in 
Curia Chriſtianiratis de his quz mere ſunt ſpiritualia, viz. de 
corretionibus quas Prelati faciunt pro mortali peccato, 
viz, pro fornicatione, adulterio, & hujuſmodi, pro quibus 
aliquando infligitur pcena corporalis, aliquando pecuniaria, 
mzxime fi convictus fuerit de hujuſmodi liber homo. Item f1 
Przlatus puniat pro cimeterio non clauſo, Eccleſia diſco- 
operta, vel non decenter ornata, in quibus caſibus alia pazna 
non poteſt infligi quam pecuniaria. «Item fi rector petat ver- 
ſus parochianos oblationes & decimas debitas vel conſueras, 
vel fi reor agat contra retorem de decimis majoribus , 
vel minoribus, dummodo non petatur quarta pars valoris 
Eccleſiz. Item fi rector petat mortuarium in partibus ubi 
mortuarium dari conſuevit. Item fi Prxlatus alicujus Eccle- 
fiz, vel advocatus pertat a rectore penſionem ſibi debiram, 
omnes hujuſmodi peritiones ſunt ficiend in foro Eccleſ1a- 
ſtico. Deviolenta manuum inje&ione in Clericum, & in 
cauſa diffamationis conceſſum fuit alias , quod placitum 
inde teneatur in Curia Chriſtianitatis, cum non petatur 
pecunia, fed agartur ad correftionem peccati,- & fſimiliter 
pro fidei lzſfione. In omnibus predidtis cafibus habert 
judex Ecclefiaſticus cognoſcere regia prohibitione non 
obſtante, 


NG 


T Circumlpecte agatis.] There was alſoat this Parliament hol- 
den at Weſtm' Anno 13 E.1, a UUrit deviſed, called Circumſpecte agatis de nego- 
ts tangentibus Epiſcopum Norwicenſem, & ejus Clerum, 

Though ſome have ſaid that this was no Statute, but made by the Pzelates. 
themſelves, yet that this is an Ad of Parliament, it is pzoved not only by our 
Books, but alſo by an Ac of Parliament, 


T De negotiis tangentibus Epiſcopam Norwicenſem.) 

The Biſhop of Norwich ts here put but toz erample, but it extendeth to all 
the Biſhops within this Realm, 

T In 
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Ror.Patl. 25 E.3; 


Stat, 3. nu. 62, 


19 E.z. juriſd.28. 
_—_— 10H. 4, 
7 


ft. 12 s BY. 
Pl. Com, 36. b. 
2 E.6.c.1 pou 
ſus finem. 

47. inter Palmer 
& Thor . li. 4. fo. 
67.1.7, fol. 44- 
PI, Com, 36. bs 


.4. fol. 


488 (ircumſpefe agats. 
lany.|-12.C2.21. R __— ooattle . R 
mY C In Cura Chriſtianitatis,) 90 called, becauſe as in the ſecular 
& (zycalibi Cqggurts the Kings Lawes doe \way and decide cauſes, ſo in Eccleſtaſticall 
mm Courts the Lawes of Chaiſt ſhould rule and direc, foz which cauſe the Juy- 
Elera1i.6. ca.4x. $£s in thoſe Courts are Divines, as Archbilhops, Biſhops, Archdeacons, xc. 
Regiſt. 339. W.2. Linwoods Wo2Ds Are theſe, In Cuna Chriſtianitans, 1. Eccleſiz i qua ſeryantur 
cap.5. 4 E-3+27- - Jeges Chriſti, cum tamen in foro regio ſeryentur leges mundi, In libro rubeo in 
Smith de rep.An® © tf inter leges H, 1, thus it is contained, Sicur antiqua fuerat inftitutione forma- 
FA 1g * tum ſalutari Regis imperio vera nuper eſt recordatatione armatum generalia comita- 
Linwood de foro tuum placira certis locis & vicibus, &c. interfint autem Epiſcopi, Conutes, Vicedo- 
comper. cap. Cir= qyigj, Vicarii, Centenarit, Aldermary, PrafeAi, Przpoſiti, Barones, Vayaſores, 
cumipette 3g3tls Tjiporevit, 8 cXteri terrarum dominidiligenter intendentes, ne malorum impunitas, 
, :1 Cu- Aut oravionum pravitas , vel Jadicum ſubyerſio ſolita miſeros laceratione confi- 
ſod. rem. Regis nianc, Agantur primodebita ver Chrittianitatis jura, ſecundo regis placita, poſtre- 
cap. 48. fol. 41. mocauſz hngulorum dignis ſatisfaQionibus expleantur. | 
And if any deſire to lok befoze the conqueſt concerning this matter, he may 
Int leges Regis reat amongſt the Laws: publiſhed by King” Edgar, Celeberrimus autem ex omni 
—_— ſazrapia conyentus bis quotannis agitor » cut quidem ilius Dioceſis Epiſcopus & 
nator, Alderman, Aldermanus interſunto, quorum alter jura <yina, alter humana populum 
or Elderman. i. edoceto, Ong ; 
Senator, which Thus match by rcaſon of this wozd [Chriſtianicatis | having been ſaid, let us 


fignifieth the 
Sherive, i- Przpo- return toour Act. 


fitus, ſeu cuſtos 


Comitatus. « Mere ſpiritualia.] Sic dicta, quia non habent mixturam temporalium: 
Theyare here called mere ſpirifual, foz that they have no mixture of the tem- 
pozalties, and becauſe they are co2rections pro ſalutc animz. 

Britton fol. 11.b. Britton (ſaith , Que ſcint Eſpliſe eyt conuſance de juger de pure ſpiritualite ; 

Braon li.s. fol- Jzgreſie, Schiſms, holy D2ders, and the like are mere ſpiritual things ;Note, 

I _ it appeareth by the conftifution of Jobn'Scratford, Archbiſhop of Canterbury tn 

View a” _ a @ynod in London Anno Domini x 380, $.quidam etiam, &c, that adminiſtration 

de foro compet, of the gads of a man dping inteftate, was granted in D2dinaries, Conſenſu 

fol.7. li.7. 10.44 Revis & magnatum recent Angliz tanquam pro jure & Ecclefiaftica libertate abolim 

Kennes Cale: exriterit ordinatur, And Lynwood faith, that Pzobate of Teſtaments, De con- 

"his Chapeer ſuetudine Anghz, & non de jure communi, belong to Court Chziſtian ; which J 

yerbo Mortuary, have added fo2 thze cauſes, 

Linwood ubiſup. x, That theſe things being tempozal, and not mere ſpiritual, as our Ac 
ſpeaketh, belonged not ab inino fo the Court Chziffian. 

2. That the Eccleſlaſfical Judges derive their Juriſdiction therein by Pars 
liament, and the cuſtome of the Realm, and not from any fozetn power, 

ooo. 3. Andlaflfly, that herewith our Recozds and Boks do accozd and agree, 

4, 12 H.7. 12.0, 

See hereaker T Pro morrtali peccato, viz. fornicatione, adulterio,&c.) 


verbo Meriu3!7* There be two eramples put in particular of mere ſpiritualty foz cozreation of 
theſe offences. 

Jn ancient fime the Kings Courts, and ſpecially the Le&ts had power to 
enquire of, and punilh foznication and adultery by the name of Letherwite, and 
it appeareth often in the Bak of Domeſday that the King had the fines aſſeſſed 
foz thoſe offences which were aſſeſſed tn the Kings Courts, and cenld not be 
inflicted in curia Chriſtianitatis, 


C Et hujuſmodi.} Theſe are tobe taken foz offences of like nature, 
as the two offences here particularly erpzeſſed be, as ſolicitation of any ws- 
mans chaſtity, which is lefer then theſe, and foz inceſt, which is greater ; 


Linwood ubi ſup. and herewith agreeth Linwood, who expounding this Ad ſaith, Non intclligasde 


Waais cab uh omnl mortall peccato, ſed de tali cu jus punitio de ſua natura ſpectat ad forum Eccleſi- 
afticum , nam fide ratione cujuſlibet peccati mortalis cognolceret ecclefia, fic periret 
temporalis gladu juriſdictio, 


(upra. 
C Pro 


Circumſpeite agatu. 
q Pro quibus aliquando infligitur pena corporalis 


aliquando pecuniaria. Vere pana pecuniaria muſt be intended by 
way of commutation of penance , as it 1s clearly expounded by the Statute a,.c,.. cum 
of Articuli ſuper Chartas ; Item f Przlatus imponar parnam pecuntariam alicui cap, - 
pro Peccato, & reperat illamy regia prohubitio locum habeat: And ſo doth Britton Britton x5. b. 
take it. ; | F.N.B. 53.4. 
Vide Artic' contra prohubit* regiam Vet* Magna Charta, pro Caxmeterio non Ver. Mag.Chart, 
clatiſo, oY 
The Pariſhioners ought to repaire the incloſure of the Thurch-yard, becauſe 
the bodies of: the moze common ſozt are buried there, and foz the pzeſervation of 
the burials of thoſe, that were, o2 ſhould have ben whilft they lived the Tem- 
ples of the Yoly Ghoſt : And caxmeterium is derived of the Gzek verb cds, 
that is, dormio, and therefoze cameterium eſt _ dormitorium, quia mortui dor- 
mire dicuntur uſque ad reſurreftionem, And alſo if the Church-yard be not de- 
cently incloſed, the Church Which is domus Dei cannot decently be kept, and 
therefoze this the Pariſhioners ought fo doe per conſuerudinem notoriam & ap- 
probatam, and the conuſans thereof is allowed by this Ad. 
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Regiſter. 
Brit, fo. 1 1, lib.5. 
fo. 69. Jeftreys calf 


Regiſt, 44.b. 


C Eccleſia diſcooperta , vel non decenter ornata. ] 
Jn the ſame manner the Pariſhioners by this Act ought to repaire the 
Church , fo2 that it is the place where Divine Dervice is celebzated, and 
the bodies of the Pariſhioners of the belt quality are buried; in reſpec 
whereof this Law doth allow the Cccleſlaſfical Court to have conuſans 
thereof , and fo2 the p2oviding of decent oznaments foz the celebzation of 
Divine Dcrvice. 


|| Eccleſia diſcooperta.] This is infended not only of the body Regiſt. ubi ſupra: 
of the Church , which is parochiall, but alſo of any publick Chappel an- F-N-B- 50. n. 
nered to it; but it ertendeth not to the pzivate Chappell of any , ®***99#l »+. 
though it be fixedto the Church, foz that mult be repaired by him that hath 
the pzoper uſe of it ; fo2 qui ſentit commedum, ſentire deber & onus ; and this 
the Pariſhioners ought to.doe per conſuerudinem noteriam & approbacam, and the 
conuſans thereof is allowed to them by this Ac, but the Chancelt is to be 
repaired by the Parſon, #Cc. 
'{ Oblationes, decimas debitas, yel conſuetas.3 ojariones 
in the Canon Law are thus defined : 


Regiſt, 44. b: 


Art* contra proh. 
regiam Vert. Mag. 
Charr. Art, Cleri 


Oblationes dicuntur q—_ a pits fidelibuſque Chriftanis offeruntur Deo & _ 2 E.6, 
Ecclefiz, five res (olid*, five mobiles, Cap, Cler. 
: uzit. 13. 

7 Decime.] Jt appearethby the ancient Writ, De re&o de advoca- Regil ol 29. & 
tione decimarum, and by the like ancient Writ of Indicavie, Whereof pou may Ie 30. b, 
read befoze in W. 2. cap, 5. verſus finem, that the right of tithes was tried in EN. DO” 
the Kings Court. ; 4E «3-27. 185-3. 

* And this appeareth by an Act of Parliament in Anno 18 E, 3. cap.7, andit 1;. 38.6.0. 


1sagred in 4 E. 3. that befoze the Statute (meaning W, 2, cap.5.) every Par- 
ſon was ouſted to demand tithes in Court Chzeiffian, 

BraQton lib, 5, fol. 401. ſaith Quod decime ſunt ſpiricualitati annexz : and Bric- 
ton, who was Bilhop of Hereford, and learned in the Lawes of this Realm, 
treating of what things the Church hath conuſans, omitteth tithes. 

Yoreby it appeareth that the recitall in the Statute of x R. 2. that 
purſuit Toz tithes of right ought , and of ancient time did pertain to the 
Dpiritual Court , muſt be intended by fozce of fozmer Ads of * Parlia- 
ment, ( as thir 7s annered to the Dptritualty ) as of W, 2, of this A made in 

| rr I3£E.1, 


Bra&.li.s f0.40t. 
Bric. ubi ſupra. 

* Int leges Edw, 
Regis, cap. $. fol. 
1:8, having ſpo- 
ken of tithes, it 
is ſaid, Hac pradi- 
c4uit beatus Aur 
g'iſtinus& conce(= 
ſz ſunt 2 Rege,Ba- 
ron;bus @ popult: 


(ircumſpeRe agatu. 
13 E. 1, Articuli Cleri, cap. x, &c. 18 E, 3. cap, 1, and is confirmed by la- 
ter Ads of Parliament , as 27 H. $. cap. 20, 32 H. 8. cap. 7. and 2 E.6. 


cap. I3, 

How of tithes there be th2&e kindes, p2edial, perſonal, and mixt, any 
this Act extendeth to them all , and foz perſonal tithes ſ& the Statute of 
2 E. 6. cap. 13. 

And rag it ts, that of ancient time the Parſons did ſue fo2 ſubtraction of 
tithes in Court Chziftian, but if the right of tithes had come in queſtion, it 
ſhould have been tried by the Common Law; and therfoze in libro rubeo inter 
leges Henr. 1, ſpeaking of purſute fo2 tithes in Court Chziffian, it is ſaid, $i 

atur ; but at this day it is without queſtion, as hath been ſaid, that foz 


Rex pati 
ſubttaion of tithes the conuſans by fozce of divers Acts of Parliament doth 


belong ts the Eccleſiaſtical Court. 


See the AQ of q Vel conſuetas.] Wy this Act modus decimandi, reall compoſition , 
2 E. 6, cap. 13. 02 by pzeſcription, oz cuſtome is eſtabliſhed , foz hereby are tithes divided intg 
ooo 4 rg two parts, in decimas devitas, and that 1s quota pars, the tenth part, and info 
79. DoR. & $:11. decimas conſueras, and that is a duty perſonal due by cuſtome and uſage to the 
166, 167, Parſon, xc. in ſatisfaction of tithes ; as a yearly ſumme of money, o2 other duty, 
and theſe are here called decimz conſuetz, and fo2 this modus decimandi the Par- 
ſon, #c. may ſue in Court Chziſtian, and is warranted by this Ac, 
$ E.4.ubi ſupra, , There is alſo a reall ſatisfaction foz tithes , as if of ancient time land hath 
F,N.B.41,4z3 b&*ngiven by the conſent of the Patron and D2dinary to the Parſon and his 
. Ducceſſo:s in ſatisfaction of tithes out of other lands, this is alſo a god diſ- 
charge of tithes, but fo2 this 02 the like reall ſatisfaction he cannot ſue in Court 
Chziſtian, but at the Common Law ; Df this reall ſatisfaction you may read 
Mich.z5H.z3.Co- A notable Recozdin 25 H, 3. which was befoze the making of this Act, and the 
ram RegeRot. 5- effect thereof 1s this : 
Wilteſh, Sampſon Foliot bzought a p2ohibition againſf Thomas Parſon of Swindon , 
Quare ſecutus eft in Curia Chriftianitatis de laico feodo ipfius Sampſon in Draicor, 
- —_— &c, the Defendant pleaded that non eſt ſecutus placitum, &. de laico feodo, ſed 
19-0 cap. 21, for VErum vult dicere , & dicit quod reyera coram judicibus delegatis petiit ab eodem 
this form of Wri:. decimas feni de quodam prato in Waleot infra parochiam ſuam de Walcor, &c, 
& nihil petiit in parochia de Draicot, &c, Er Sampſon dicit quod antecefſores ſui 
antiquitus dederunt 2, acras prati Ecclefiz de Draicot pro decima feni, quam pre- 
See thelike groud ditus Thomas petit, & in codem prato, quas eadem Eccleſia adhuc habet , & 
1 © =p ſemper hucuſque habuit , unde videtur quod 1llud quod przdiftus Thomas petiic 
_— . 4 3.4, 4ccimas eſt in Jaico feodo, & quod pratum 111ud de quo 1dem Thomas petit deci- 
14. F,N.B. 41.g. as eſt in Draicot ficut breye dicit & non 1n Walcot, & de hoc ponat ſe ſuper pa- 
& 43. k, triam, &c. Whereupon ſeveral iſſues being joined, the Jury gave this verdid, 
that the ſatd Thomas purſued his plea in Curia Chriſtianitatis de laico feodo prz- 
dia? Sampſon, &c, petendo ab codecimas fcni, of the ſaid meadow of the ſaid Sam- 
—_— - pſon in Draicor, unde anteceſſores ſut dederunt Eccleſiz de Draicot quas acras 
tried by = —_ prati pro decima feni quam przdit* Thomas modo petit, & quas eadem Eccleſia 
mon Law. adhuc haber & ſemper hucuſque habuit, And found that the ſatd meadow, xc, did 
39E.3.23.14H.4. lie in Draicot, #c. and thereupon judgement tis given foz the Plaintiffe in the 
i7. 5H.5.18. p2ohibition, and that he ſhould recover 20, marks damages, xc. Which Recoz2d, 
pes both foz the antiquity thereof, and foz that it agreeth with our Boks, being a 
, +12”? leading caſe, J have recited the moze at large, 
Mich. 268271, A manſeliſed of 8. acres of meadow,and one of paſture, fo2 the tithes whereof 
he hath been paid time out of mind v.s. 1v,d. afterwards the owner builds a 


in Commu. Banc. 


Rot. 2617. Lords Co2nmill upon the ſame, he ſhall pay no tithes foz the Coznmill, becauſe the 
cale adjudged. land was diſcharged per modum decimandi : what things bs indecimable 
45 B.3. 31H.8. by the Law, and ought not pay tithe, Vide lib.1 1. fol.48, 49. F.N.B. 53. g. 
cap. 2E.6.2.13- a. ſ& the Statute of 45 E. 3. 31 H.8, cap, & 2 E.6, cap. 13, foz 


7 Ty = * Diſcharge of Tithes. I haveread of an ancient Concozd de modo —_— 
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which is wozthy to be read at large, whereof we will give yeu'the effec, Con- 

cordia faR* inter Willum Mallet, & reQorem Ecclefiz de Aure, Heyron, Bathon' & MLg.E.. Tncip 
Wellen* Dioces? ex una parte, & nobilem yirum Johannem de Aon milicem 10.in com” bane; 
ex altcra de modo decimandi omnia in Parochia de Aure per conſenſum Epiſcopi, & X%t-63-Somerſer . 
capituli Bathon' & Wellen? unde placitum fuir prius in cur? captum, | 


q Dummodo non petatur 4. pars. ] So as at this day in caſe See W. 2.cap. 5. 
when one perſon of the p2eſentation of one patron demand Tithes againft a- 
nother perſon of the pzeſentation of another patron in Court Chaiſtian, a- 
mounting to'a fourth part, #c. the right of Tithes at this day is to be tryed at 
the Common Law, 


q Mortuarle. | Dz, acorſe preſent. Mortuarium ts a gift left by a man grir.fol.1 1.6 
at his death, pro recompenſarione ſubtractionis dectmarum perſonalium,8 oblationil, Artic'Cler. cap\1, 
In 2 H.s. the opinion was againſt the Boztuaries, becauſe they were not 20 H.4-:. 
contained in the Statute ( meaning Artic? Cleri, ) 2 H.g.10-21H.8 
There is no Yoztuary due by Law, but onely by Cuſtome, which is p:oved 2p 
by the w62ds of this Ad, viz, ubi mortuarium dartconſueyit, And this A al- 
loweth the Conuſans thereofto Court Cheiſtian, 
Sg& the Statute of 2x H.8, cap.6. where Poztuaries ought to be patd, fo2 
what perſons, and how much, and in what caſe none is due, -1 V.8.cap.6, 
Dome have ſaid that the King hath a Poztuaryaffer the deceaſes of every Ter communia 
Archbiſhop and Bilhop ; true 1t 1s, that the King after their deceaſes hath fix Eil. z E.z. in 
things, viz. (to uſe the wozds of the Recozds ) x. Optimum cquum five palc- Scacc.poſt mort. 
fridum ipfus Epiſcopi cum cclla, & freno, 2, Unam chlamedem- five clocamcum om & Wel. 
capella, 3 Unum ciphum cum coopertorio, 4.Unum pelyem cum layatorio five rofl - _ ibid. 
aquar?, 5, Unum annulum aurcum, 6, Necnon * mutam canum, quz (faith the epiſ. Cirenceſt. 
Reco2d ) ad dominum Regen ratione przrogatiyz ſuz ſpeCtant, 8 pertinenc, Hil.5 E.4.ibid. 
And there is a ſpeciall Writ that 1ueth out of the Erchequer, after the de- $47: yoſt - 
ceaſe of the Biſhop foz anſwering of the ſame. Andin the Recozds this is p4"* Archiep 
called, Mulca Epiſcopi, 02 Mulcura Epiſcopi, derived a MulRa, fo2 that it wag a * 2cu:4cometh 
Fine 02 finall ſatisfaction given to the King, that they might have power to of the French 
make their laſt Wils and Teſtaments, and to have the pzobate of other mens 9d, Mente de 
Teſtaments, and the granting of Adminiſtrations : foz true it is that is ſaid, _— | 
=—q . \ , ib. Matthei Par- 
Nullam habebant Epiſcopi authoritatem przter cam quam a rege acceptam referebant, ker,publiſhed 
jus teltamenta proband non habebanrt, adminiftrationis poteltatem cuiquam delegare Annd dom.1573. 
non poterant, nec iph quidem teſtamenta facere de jure communi, dum id 111is Rot. dau. 7 H.z. 
reenante Henrico 3, conceſſum erat, & confirmatum wiveate Edw, x. &c, m, 16, Rot. Par, 


Linwood, Who w2ote in the Raign of H.s, ſatth, beneficiatus non poteſt teltari gels rare 


de communi jure, ſed de conſuerudine in Anglia, cap. nullus. fo.19. 
S0 as this duty, which the King hath after the death of Archbiſhops and  i- See before in th's 
ſhops, is not any Boztuary. Chapter, verbo 


mere ſpiritualia, 


q Si przlatus alicujus Eccleſiz, vel ejus advocatus perat 
| Regiſt. fol. 47. 


\ , 
a reCtore penſionem. 7] This Ac giveth Conuſans of ſuit foz a Penſion F.N. 3. 52.b.) 
when a Pzelate 02 a Pzioz demand a Penſton of a Parſon of a Church, | 

But this muſt be intended of a Penſion which had his eſſence by ſome D2di- 
nance made by the D2dinary upon a controverſte foz Tithes, o2 the Jike ; by 3 woe vogp 
which D2dinance the Zithes are to be enjoyed by the one, and he is to pay a 4 = Ar 
Penſion foz the ſame to the other ; fo this Penſion, becauſe it beginneth by an 19 E.z. Preſcti- 
Cccleſiaſticall Ac, and by an Cccleſfiaſticall Judge, he may take his remedy by Prion 98. 3: E.z. 
fozce of this Act in the Eccleftaſticall Court ; but ifa Penſion be claimed by —_— bona 
p:eſcription, there, ſeeing a Writ of Annuity doth lye, and that pzeſcriptions ; a ns *5, 
mult be tryed by the Common Law,becauſe the Common and the Canon Law 46 £.z.3b. 
do therein differ, they cannot ſue foz ſuch a Penſion in the Ecclefiaſfical Regilt.38.a.11H. 
Court, no me2e then if a Penſion be granted by Deed by a Parſon with the #55 _ 23+ 
conſent of the P2ioz and D2dinary, 7 E.6, Dier, 79- 

Rrer 2 A Writ 


4.92 CUrcumſpette agatus. 


 Paſch.14E-1. in A UWarit of Annuity muſt be bzought thercfoze at the Common Liw ; and 


Banc. Rot,69 All this doth notably appear by a Judgement in thencxt ycar after the making 
Leicelt. of this Statute, where the caſe was, that the Abbot and Covent of Leiceſter did 
by their Ped under their Covent ſeal, bearing date Anno 25 H. 3. grant to the 
Abbvt of Saint Ebrulfe and his ſucceſſozs a yearly Rent o2 annuity, fo2 certain 
Tithes granted by the Abbot and Covent of Saint Ebrulfe tothe Abbot of 
Leiceſter and his ſucceſſozs ; foz which annmty o2 yeerly Rent (being granted 
out of no lands)the Abbot of Saint Ebrulfe bzought a Writ of Annuity againſt 
the Abbot of Leiceſter : wherein the Judgement was, Er quia cognitio placii 
petendi annuum reddicum direRte ſecundum conſuetudinem regni ſpectat ad curiam 
domini Regis, & in ca debet hujuſmodi placitarl, & przdictus Abbas de ſfanQo 
Ebr, petit quendam annual? redd* fibi debitum per prza* contractum 1n prxd' (cri. 
,ptis contentum inter predeceflorem ſuum , & przdec* przd* Abbatis Leicelt', & 
non aliquas decimas, Confiderat* eſt, quod przdictus Abbas de ſan&t', Evr. recuperer 
de cxtero przd' annuum redditum verſus przd* Abbatem de Leic”, & fimiliter arre- 
ragia ſua de tempore iftius Abbatis de ſan, Ebr* quz taxantur per Juſtic' ad 1x, ], 
& Abbas de Leicelt* in miſericordia , &c. Poſtca yenit przdict* Abbas de Lei- 
celt* , & ſatisfecit przd' Abbati de ſanto Ebr de 1x, 1, ad tres vices , & etiam 
de aliis arreragiis przd* redditus uſq; ad hunc diem a tempore 1mpetrationis breyis, 
de tempore przd* Abbatis de ſanto Ebrulpho, &c, 

And upon this diverſity this @tatute is well explained, and all our Baks *' 
reconciled. 

Se& the Statute of 2x H.S. ca,6. where Poztuaries ought to be paid, fo2 
what perſons, and how much, and in what caſes none 1s due, 


7 H.g. Prokibi= © Deviolenta manuum injectione in clericum.] Pete a 
Hs Prohibz. diverſity between a Spirituall man of the Church conſecrated to the ſertice of 
tion 29. 31 E. 3_ ©0d, and gods dedicated to Divine ſervice, oz merly Eccleſiaſtical : foz lays 
Bre.258.M33E.3 Ing of violent hands upon the perſon of any, infra ſacros ordines, the Eccleſia 
ng Lemen Ticall Court hath Conuſans, but foz the violent taking away, o2 conſuming 
ris $206; 2. Of the Dznaments of the Church, o2 gods dedicated to Divine ſervice, thet 
juxra turrim Court hath no Conuſans, fo2 that is not given to them ; as foz taking away 
London. of the Bible, the Book of Divine Service, the Chalice, and the like, oz foz 
8R.z. Monſtr, the taking away of an Jmage out of the Church; but remedy mult be taken foz 
ccs fairs 184. theſe at the Common Law. S 

Tr.4E.3.Rotzoo And IJ find a Reco2d that William de Briokle recovered at the Common 
Conn Rege Law byzverdict againſt Otho Parſon of the Church of Beſton , x. 1, pro ſubcra- 
Effex./BroR.li.5. Ajone unius bullz Papalis de ordinibus, alterius bullz de legitimatione » & 


_ _ - tertix bullz de veniam exorantibus pro animabus anteceflorum ſuorum , And 
oiſt. 34, yet theſe were accounted in thoſe dayes Spirituall ; but by the ancient Com- 


; mon Law they have juriſdiction of no gods 02 chattels, but ſuch as be de ceſta- 
—_ mento & matrimonio, | 

—_ a And foz laying violent hands upon one of the Clergie, the end of that ſuit 
Charta. Artic Is onely pro ſalute animz , by Excommunication, o2 co2pozall Penance : but if 
Cleri. cap. z,3. A Clergie-man be arreſted by Pzoceſſe of Law, he cannot foz this ſue in the 
11 H.4.8:.18H. Ecclefiaſticall Court, And if the Clerk ſue in Court Chziſtian fo2 damages 
6.6.20k-4.10.d. 2 the battery, he is in caſe of Przmunire, fo2 in that cafe the Cccleſtaſticall 


x -TPri9 k, Judge ought to pzoceed ex officio, onely to cozrec the fin. 
f.53. $24 og i 
* Nil. H.. T In cauſadefamationis conceſſum fuit alias.] where it 


Prohib. 30.Regi. ig ſaid here, Conceſſum fuic alias, by it appeareth that the Connſans of defama- 

=_— —— — tion that concerneth mer Spiritualty, was granted by Ac of Parliament,im- 

Artic,cont.Pro- Þlyed by this wozd | Conceſlum |] fo2 otherwile it could not be granted, 

hibir, Regiam. Defamattons granted to the Conuſans of Eccleſiaſticall Judges ought fo 

Ver. Mag, Char. have their incidents ; Firff, that it concerns matter merly Spiritual, as to 

nr 425 call him Yeretike,Schiſmatike,oz the like: 2.That it concerns meer Spiritual 
5-5 matteronly,andnot mirt with any matter determinable at the Common Law. 


51.1, K.52.d.m, 
3af. 1$E. 4.6, A Although 


Circumppefe agatts. 493 


3- Although the Defamation be merly and oncly Spiritual, pct he that is 228.4.:0.338.. 
defamed carinot ſue there fo2 amends o2 damages, but the ſuit there ought to be Bre- 912-12 H.7. 
fo2 cozredion of the fin, pro ſalure animz, and they muſt erp2eſſe in particular a Lib.4.fol. 20. 
the defamation in their Libell in Court Chzifftan, The _ & 

Jf a man give evidence toan Jnquelt to indict one, he cannot ſue foz this Cleri, cap.4. ; 
defamation in Court Cheiftian. 

The P2io2 of Laund libelled in the Spirituall Court*egainft Robert Lee, Tr.19 H.s. Co- 
and John Lee, foz calling the P2io2 Churls ſon, rotten churl, and cankerd 72m Rege Spilm, 
churl, and a P2ohibition was granted, fo2 the wozds concernedno Spirituali *P%**- 
matter, and therefoze he could not ſue fo2 them in the Ccclefiaſticall Court, 
neither could he have any Acton fo2 themat the Common Law. 


If a man call one a perjured man, he mult take his remedy at the Com- er mos 
ale 104, 


mon Law. : ; 
A ſute was in the Cccleſiafticall Court foz calling one falſe knave ; and fo? ms Spin _——_ 


the ſame cauſe a P2ohibition was granted, and Knave ab inicio was no wozd of 23 E.3.Star.de 
rep2oach, but ſignified a man-ſervant, and a knave-child,a man-child; and this -abourers 
caſe was between March and Bele of Kent, 2 ide itat. de La- 
2QurersS 23 E.3. 
T Prolzſione fidei.] This is to be amderſt@d where the thing to zz Agp.7.z 1 
be done is mer Sptrituall, andneither Tempozall no2 mirt with the Tempo- ro. i H.4.88. 
ralty, be it reall oz perſonall, becauſe the Ceclefiaſticall Court cannot hold plea 38-6.29.:0E4. 
of the p2incipall ; and where they cannot hold plea of the pzincipall, they can, ***: $*1»-39- 
not hold plea of the acceſſozy, Quia cujus juris ( i, juriſdiRtionis ) clt principale, e- gr49, 11h. « 61 
juſdem juris erit acceſſortum, —_— gas. m 
And again, JuriſdiAtonem non rmutat fidet interpoſitio, ſacramentum Pre. 
ſtitum nec ſpontanea renuncaatto partium, &c, Er illud idem dicendum eric de debi- 
tis, & cztallis quz non ſunt de teſtamento, yel matrimonio, 
Po2e ſhall be ſaid of theſe matters when we come to the Statute of Artic, 
Cleri, Anno 9 E.2, VideR, Bakof Entries, 444. Vide Vet. Magn” Chart”, part 2; 
fol. 70, Prohibitio formata de Stat, Articuli Cler1, 2h l 
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Statutum de quo Warranto, 
Elditum Anno 18 Edw,1. 


IE, 
TT—— 


Statutum de quo Warranto novum Annz 18 E. 1. qualiter breyia 
de quo Warranto debent terminart &> de cetero terminart. 


Uia brevia de quo warranto & etiam judicia ſuper 
placita corundem reddend' diutinam ceperunt dila- 
tionem, co quod Juſticiarii injudiciis illis reddendis de vo- 
luntate domini regis non fuerunt hucuſque certiorati : Idem 
dominus rex ad Parliamentum ſuum poſt Paſch. apud 
Weſtm', anno regni'ſui xviii. de gratia ſua ſpeciali , & pro- 
pter affeionem quam habet erga Prxlatos,Comites, & Ba- 
rones, & cxteros de regno {uo conceſsit, quod omnes de 
regno {uo —_— fucrint, tam religioſ1 quam alii, qui 
per bonam inquiſitionem patriz aut alio modo verificare 
poterunt, quod ipſi & anteceſſores eorum vel pradecefſores 
uſt fuerint libertatibus quibuſcunque; dequibus per brevia 
przdicta fuerint implacitati ante tempus regis Rich* conſan- 
guinei ſui aut toto tempore ſuo, & hucuſque continuerint : 
ita quod libertatibus illis non ſuntabuſi, quod partes adjor- 
nentur ulterius _—_ certum diem rationabilem coram ei{- 
dem Juſticiar : infra quem dominum regem adire poſsint 
cum recordo Juſtic* figillo ſuo ſignat” & redire. Et do- 
minus Rex confirmabit per literas ſuas patentes ſtatum eo- 
rum. Er illi qui non poterunt] ſeifinam anteceſſorum ſeu 
przdeceſiorum verificare eodem modo, quo pradictum eſt, 
deducantur & judicentur ſecundum legem & conſuer' regni. 
Er illi qui habent chartas regales, ſecundum chartas illas ju- 
dicentur, Przterea, Dominus Rex de gratia ſua ſpecialicon- 
ce(sit, quod omnia judicia quz reddenda ſunt in placitis de 
quo Warranto per Juſtic' ſuos apud Weſtm* poſt Palch' 
prxdic&tum, & pro iplo domino Rege fi partes quz amile- 
runt ad ipſum dominum regem revenire voluerint, tale ha- 
bebunt remedium de gratia domini regis ficur ſuperius ſcri- 
ptum 


Statutum de Quo warrants: 495 


rumeſt, Concelsit etiam idem dominus Rex ad parcend* 
miſis & expenſis populi de regno ſuo: quod placita de 
Quo warranto de cztero placitentar & terminentur in iti- 
nere Juſtic', & quod placita adhuc pendentia readjornen- 
tur in ſingulis com' ſuis uſque adycntum Juſticiar” in 
partibus illis. 


The miſchief befoze this Statute, as here if is rehearſed, was, that there had 
been | diutina dilatio] in Writs of Quo warranto, becauſe the Judges would not 
pzoced to judgement (the ſame being final) without being certified de yolun- 
tate Regis by the Writ de liberratibus allocandis, which was not only a great 
delay, but a great charge to the Subject : But the truth is, that this Kings Df 
ficers to get thanks of the King by filling his cofers, cauſed very many Writs 
of Quo warranto foz liberties to be bzought; foz Where it is ſaid in our 
Ch2onicles, that thoſe Writs of Quo warranto Were foz lands and tenements, 
therein they are miſfaken, fo2 it appeareth that after, that is to ſay, in the 31: z1 E.1. beey. 386, 
year of his reign, the King did bzing a Quo warranto againſt the Lady of S. Vide Bra&. 1.5. 
to know by what warrant ſhe claimed to hold the Bannoz of C, which belonged 357+ Polydor, 
to his Crown, as that which of ancient time was ancient demeſne; and there it FS 
is affirmed and not denicd, that this was the firſf Writ that ever was ,,. .4, ..s. 
ſ@n to be bzotight fo2 lands ; But certain it is, that there was an erceding 
number of Writs of Quo warranto bzought as well againff the Pzelates and 
other of the Clergy, as againft. the Nobles and others of the Realm foz 
their liberties, franchiſes , and p2iviledges, foz that partly by length and 
poces of time, and partly during the troubleſome times and civil bzoiles and 
wars in the reigns of King John and H, 3. many of their Charters, Recozds 
of allowances, and other evidences and muniments were deſtroyed, waſted oz 
made away ; amongſt others a Quo warranto was bzought againft John Warren 
Earle of Surrey, who appearing befoze the Juſfices ſpake boldly and Contly 
againft this kinde of pzoceding, as our Viſtozies do teſt ifie, 

Certain it is, that as well the Lozds Spiritual and Mempozal, as the Com- 
mons aſſembled in this Paritament did complain hereof to the King, and be- 
ſought him that he would be pleaſed of his grace and favour, foz it was a legal 
courſe which was attempted and pzoſocuted in the Kings name, but a matter 
of great rigour and extremity invented and eagerly followed by his Þfftcers, 
to the general diſfaſte and grief of the whole Realm. 

The noble and wiſe King knowing that ſummum jus was ſumma injuria, and 
not intending to take advantage of the extremity of his Laws in ſohard a caſe 
did of his grace and favour ( foz ſo the A ſpeaketh ) Ex ſpeciali gratia, & etiam 
propter affeionem quam habet erga Przlatos, Comites, Barones, & czteros de Reg- 
no ſao, p29bide by this Ac remedy fo2 the ſaid miſchief. 

BraRton and Flera treating of a Quo warranto, both of them almoſt totidem pra8. 1. ;. fo.367; 
yerbis ſaping, Eſt etiam alia aRtio, quz dicitur duplex, in uno brevi, & ubiduz con- Fleral. 5, cap.g; 
currunt aRtiones, ſcilicer in perſonam & in rem ; primoin perſonam, quod quis fir ad 
reſpondendum quo warranto teneat aliquam libertatem ſeu aliam rem. In rem, cum 
preterea addatur in fine quam Rex clamat ut jus & hareditatem ſuam yel eſcheatam 
ſuam, yel de antiquo dominico Coronz ſuz, yel hujuſmodi, yel quam talis clamat in 


, Contra coronam & dignicatem Regis, 


7 Degratia ſua ſpeciali.] This, as hath been ſaid, is an Ac of As of grace, 
grace, foz it bindeth the K1ug in this particular of his pzerogative, quod nullum Mzg-Charr. ca.8; 
rempus occurricRegi, foz by this Ac continnance of poſſeſſion of liberties from "029, 
the beginning of the reign of R. x. till this An, which was under an hundzed *7 Oo * 
reares , ſhould be a barre to the Crowne, if (@ it were found by _— 
ion, 
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Statutum de Quo warranto. 


tion, which was the time of pzeſcription that bound the Subject in caſe of 
p2eſcription-+ 


© Qui per bonam inquiſitionem patriz, vel aliquo alio 


modo verificare poterint, &c.] This is as much to ſay, as to pzove 
by inquiſitton, oz verdict of the Country, whoare to enquire of the fac, that is, 
of the poſſeſſion by the time afozoſaid, oz to pzove by matter of Recozd (where 
of Juries are not to enquire) that is, by allowancs befoze Juſffices in Cy2e, ec, 
implied neceſſarily in theſe wozds, [Vel aliquo alio modo] that mull be alio mo. 
do, then by matter in fair tnquirable by the Country ; ſo as albeit it be ſaid, 
that a poſſeſſion of liberties warranted alſo by allowance is within this ©ta- 
tute, that doth not exclude, but that a poſſeſſion found by inquilitton is within 
the exp:eſſe letter and meaning of this Ad. 


T Libertatibus quibuſcunque.] his extends to all liberties, 
as well to thoſe that lie in point of Charter, as conuſans of pleas, felons gods, 
and the like ; as to thoſe that may be claimed by pzeſcription, as waife and 
ſtray, and the like. 

The remedy is confo2zmable to the miſchief, fo2 the miſchief was, as hath 
been ſaid, concerning liberties,andnof concerning lands; and the Quo warranto 
was framed foz franchiſes which belong to the Crown, and ſuch as the Subject 
hath, are derived from the Crown, Libertates regales ad coronam ſpeRantes ex 
conceſlione regum a Corona exierunt, 


T Ante tempus conſanguinei ſui Ric aut toto tempore ſui.) 
This is King Richard the firft, and here is called conſanguineus, becauſe the 
King derived not lineally from him, foz he was elder bzother to King John, 
who was Gzandfather to King Edw. x. Note here this disjunctive | aut] ſo as 
the time of pzeſcription, as hath ben ſatd, in the caſeof a Subjec 1s the time 
limited by this Ac: 6 

q Iraquod libertatibus illis non ſunt abuſi.]J gyis clauſe 


extendeth not only fo miſuſer, diſuſer, and non-uſer of liberties, but fo faux 
claime of them, and the like. 


q Regem adire poſsint cum recordo.] Pere is an excellent 
pattern, that the King be infozmed by the Judges, and by the Recozd it ſelf, 
befoze he make any grant o2 confirmation thereof; ſo carefull were they in 
+ tn ag » that the King , befoze he paſſed ayy thing, might be truely 


T Etdominus Rex ſtatum corum affirmabic.] 3n thoſe vayes 
ſuch faith were given to verdicts of twelve men, as they were yera dica, and 


dia yeritatis, ſo as upon one inquilition, xc. the King by this Ac was to affirm 
the liberties accozdingto the verdic, xc. 


T Deducantur & judicentur ſecundii legem communem.)} 
What is, accozding to the Kings pzerogative of nullum tempus occurrit Regt, 


Yereby it appeareth that the Kings pzerogative is part of the Law of England, 
and comp2eheuded within the ſame, 


T Etilli qui habent Chartas regales ſecundum Charras illas 


& caradem plenitudinem judicentur.] yere is an excellent rule foz 


conſtrucion of the Kings Letters Patonts, not only of liberties but of lands, 
tenements, 


Statutum de Ouo warranto: 


ftri& oz narrow inferpzetation fo2 the overthzowing of them, Sed {ccundum ca. 
rundem plenitudinem judicentur, that 1s, to have a liberal and fatourable con- 
frucian foz the making of them available in Law, uſque ad- plenicudinem, foz 
the honoz of the King. 

Alſo hereby is implied that they are to be confirued ſecundum carum plenicu- 
dinem, that 1s, as fully and beneficially as the Law was taken at that time 
when they were made : and certainly theſe ancient Laws were directions to 
the ſages of the Law, fo2 the conffruction of the Kings Charters and Letters 
Patents, as it appeareth in our Books. 


q Przterca dominus Rex de gratia ſua ſpeciali conceſ- 
fir, quod omnia judiciaquz reddenda ſunt in-placitis de Quo 
warranto per Juſtic' apud Weſtm* poſt Paſch* predi@t 
& pro iplo domino rege, f1 partes quz amiſerunt ad ipſum 
dominum regem revenire voluerint, tale habebunt remedi- 


um de gratia domini regis, {icut ſuperius eſt conceſſum,] 
This was a ſpecial grace indeed of the King, that though judgements had been 
given in any of his Courts at Weſtminſter ſince the feaſt of Eaſter in Pleas of 
Quo warranto foz him againſt any of his Subjects, ( which judgements in Law 
againſt the Subjeds were final ) yet, thoſe judgements notwithſtanding, the 
parties grieved ſhould be within the remedy of this Ac. 


q Conceſsitctiam idem Dominus Rex ad parcend* miſsis 
& expenſis populi de regno, quod placita de Quo warrito de 


c#tero & placitentur & terminentur in Itineribus Juſticiar”,] 


The coſts, charges and erpenſes of the Subjeds in theſe caſes were exceſſive, 
and therefoze to meet with this miſchief, and that the Subject might receive 
* Juffice in his own Country, as it were af his own does, it is likewiſe ofthe 
Kings ſpecial grace thatPleas of Quo warranto ſhould be heard and determined 
in the Cyze of the Jufkices, 

Df this bzanch we find a notable caſe in our Boks, and J will cite the caſe 
as J find it of Reco2d, and as it may be gathered in our 1Boks; Lhe Archbi- 
ſhop of York was in poſſeſſion of Pziſage of Uines in the Pozt of Hull, and in 
the reign of E.z, in the time of John Archbiſhop, the ſame franchiſe was ſeiſed 
into the Kings hands; after the deceaſe of Jobn Archbiſhop, William Archbiſhop 
his (ucceſſo2 ſued in Parliament in the reign- of E.z. by Petition of right tobe 
reſfozed tothe ſaid Franchiſe; and afterward by Parliament the Petitioner was 
reſtozed to the poſſeſſion of the ſaid Franchiſe, and by the ſame award it was 
adjudged that the ſaid William Archbiſhop the petitioner ould anſwer the king 
when and where he pleaſed'; and the like award was made upon the petition of 
the ſaid William Archbiſhop in the Parliament the mozrow after the Feaſt of 
$. Katherine in the fourth year of the ſame King ; whereupon the King b2ought 
a Writ of Quo warranto againſt the ſaid William Archbiſhop returnable in the 
Court of Common Pleas, to know by what warrant he claimed to have ÞPzt- 
ſage of Wines in the Pozt of Hull; Parning that famous @erjant (who after was 
Chief Juſtice, and after that Lozd Treaſurer of England, and laſtly Lo2v 
Chancelloz of England ) of Councell with the Archbiſhop, pleaded to the 
juriſdiction of the Court, and demanded judgement, if the Archbiſhop ought to 
makeany anſwer there, foz that King Edward, Gzandfather of E.z. made a Sta- 
fute (intending this Statute of x8 E. 1.) Which pzovided that the Pleas of Quo 
warranto ſhould be pleaded befoze Juffices in Eyze in the Counties, and that 
it was o2dained by a Þtatute made in the time of King E. 3. at his Parliament 
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tenements, and other things which he may lawfully grant, that they have no Lib.6. fol. x, 6. 


Caſe, 


6 E.3. 54, 55. 

7 E.3. 40, 41, 

18 E, 3. conulans 
39- 34 All. 14. 
4e Af. z23.12H.4. 
12. 14 H.6. 13. 
33H.6.22.35H.6. 
54. 9 H.7. 11, 
10 H.7. 13,14, 


16 H.7. 9. 


at Northampton ( Which was in 2 E,z.) that bya — under the Gzeat, 023 
ſf X 


Patvy 


Statutum de Quo warrants. 


Pzivy Deale, no diſfurbance ſhould be that common right ſhculd not be done to 
all, and we intend not ( ſaith he ) that againf the ſaid Statute , which 
is a Law common fo all, that we ought fo anſwer in this Court, Lhe 
matter concerning this Act of 18E. x. was not denied, but Sir William 
Herle Chief Juſtice, that gave the rule, relying upon the award in Par- 
liament , that the Archbiſhop ſhould anſwer the King when and where 
he would, and there it is ſaid, that the award of Parliament was 
the higheſt Law that conld. be, and thercupon Serjant Parning anſwe- 
red over. 

Now when Jultices in Cyze ceaſed, then this bzanch foz the eaſe of 
the Subject, and foz ſaving of their coſts , charges, and expenſes, loft 
his effect, foz with Juſtices in Cyze this b2anch ited, and with them 

Rog.Horenden Some have ſuppoſed that Henry the ſecond, did firſt inſfitute Juſfices 

po  --=w in Eyze, whereof one ſaith, Juſticiari Irinerantes conſtiruti per Henr,2. x, Qui 

- +» "pr diviſit- Regnum inum 1n ſex artes, per quarum fingulas tres Juſticiarios lt. 

den Brit. 129, —_— confticuir ; and they likewiſe agree, Quod hoc infticurum ſub Edwar- 

0 3Z. eyanult, 

Wherein how men otherwiſe learned, but not skilfull in legal antiquities 
have miſtaken both theſe points, we ſh.ll in a wozd oz two ſatisfie the learned 
Reader. ” 

Lucuber,Ockham Theſe Juſtices Jtinerants, were alſo called perluſtrantes; they were firſt 
inſtituted ad dilationes amputandas, & ad ſut:ditorum labores , ſumpruſque 
ſubleyandos, 

Mi:ror.c,2.$.15. Jt appeareth by the Mirror, who had ſ&n the old Rolls in the reignes of 
ancient Kings , and namely of King Alfred, and wzote of the Laws from 
the time of King Arthur , who ſaith , Que auncientment ſolotent les Royes 

1g en proper perſons eroer de pals 1n palis pur inquirer, Oier & Terminer les 

oo a. peches, & pur redrefler de torts, & ceux queux ne ſont my atraine en tielz Eires 

Fleral.x.c.15, &c. des perſonel treſpaſles faitz ayant remeint al judgement de Dieu» Et pus pur 

2E.3 27.4E.3.41 multiplication de peches ne purront my les Royes touts faire per enx meſmes 

GE-3.55 #74 & pur ceo ilz enyoieront lour Comiſſaries, que ſont ore appels Juftices errants, | 

5 ng que nount power de Oter & Terminer nul perſonel treſpaſle forſque pur 

15 H.7. 5. choſe attaine, & nlent termine 1n le darraine Eire ou puis fair, ( Which agre- 
eth with our Books) and further ſaith , Eſtoter auncient ordein que les Royes 

Mirror c. 4. $Le per eux, ou per lour chief Juſtices , ou per Juſtices generals a touts pleas Oter 

office des Juſtices 8 Terminer erraſſent de 7, ans, in 7. ans per my touts Counties pur receiyer 

in mh dd les Rolles de touts Juſtices afſignes , des Coroners de inquiries , des eſcheatorsy 
ſaid, ubi hors. de Viſcounts, de Hundreders, de Bailies, & de touts Seneſchalls, &c, And again, 
Cheſcun paiis ſolotet deſtre garnie per 4o. jours per generall ſummons, &c, All 
which agreeth with our Boks ; and after he ſaith , Abuſion eſt que Juſtices 
& lour Miniſters , que occient le gene per faux judgement , ne ſont diſtreints al fere 
de autres homicides , que fiſt le Roy Alfred que filt pender 44, Juſtices in un anne 
tant come homicides pur lour faux judgements: And there he nameth thoſe 
cozrupt Juſtices, which is to be intended of Juſtices Icineranc, foz there were 
not ſo many reſident. 
And the inffitution of Juſtices Itinerant, and the circuit of Juftices in the 

x Sam-c.7, ver.z6- Countries had his ground from holy Scripture, foz there it is ſaid, Judicabat 
quoque Samuel Iſraclem cunRis diebus yitz ſuz, & ibat per fingulos annos cir- 
cutens Bethel, & Galgala, & Maſpharti; & judicabat liraclem in ſuperadiQtis 
locis , revertebaturque in Ramatha ; ibi enim erat domus ejus , & ibi judicabat 
Iſraclem, 

As to the ſecond point, that Juſtices in ECyze ſhould ceaſe in the 
raigne of Edward the third, they have not onecly erred in fonte, but in 
fine alſo, fo2 they ceaſed not in the reigne of King Edward the third, 
foz it is enacted by Ac of Parliament after that Kings reigne, (in 


reſpect of the troubles and *fozeine affaires) that no Cyzes _ 
' 
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ſhould be holden during two yers ; andafter in 16 R,z. that no Ey2e ſhould be 
hotden till the nert Parliament ; but thus much in a caſe ſo evident ſhall ſnf- Ro*- Parliam, = 
fice, We have added thus much, not of curioſity, noz df a ſpirit of contradt- oo neon 
tion, but foz two reſpeds ; the one, that when our Yiſto2ians do meddle with *onnt* 
any legall point, o2 matter concerning the Law, we would adviſe them, that 
they would befoze they w2ite, conſult with thoſe that be learned, and appziſed 
in _ Laws of this Realm ; the other, that truth might be manifefed, and 
p2evall. 

But hereof moze largely ſhall be ſpoken in the Treatiſe concerning, the Ju 


riſdiction of Courts, 


Sf 2 Statutum 
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Statut. de Weſtminſter 3. Editum 


Anno 18 Edw. 1. Ad Parliamentum poſt 
feftum Hil. & Paſchz. 


In the Parliament Roll it & intituled, 


Starutum Regis de terris vendendis & emendis. 


—. —_ 


A— 


| Pare of che Inv. | © 15 called the Statute of Welim, 3. becauſe two notable Parliaments hd 

Rirures, ſe. 146, I VEN befoze holden at Weſtminſter, the ene called Weſtm, x. and the other 
called Weſtm, 2, Jnreſpec wherecf, andof the erccllencie of it, this Parlia- 
ment being holden at WeRminſter, is called Weſtm, 3. 


C A P. 4 
( == emptores terrarum & renementor*” de feodis Ma- 
Ty 


gnatum & aliorum dominorum in prxjudicium eo- 
undem, temporibus retroa&tis, mulrotiens in feodis ſuis 
ſunt ingreſfi, quibus libere tenentes eorundem magnatum & 
aliorum terras & ten' ſua vendiderunt, tenen' in feod” {1bi 
& hzredibus ſuis de feoffatoribus [+ hereditus] ſuis, & non 
de capitalibus dom* feodorum, per quod iidem capitales do- 
mini eſcheatas, maritagia,& cuſtodias terrarum & tenement” 
de feodis ſuis exiſtentium ſxpius amiſerunt : quod quidem 
ciſdem Magnatibus & aliis dominis quam plurimum du- 
rum & difficile videbatur,& | fic] in hoc caſu exheredatio ma- 
nifeſta. Dominus Rex in Parliamento ſuo apud Weſtmon' 
 Paſch. anno regni ſui 18. videlicet in quindena San&ii 
Johan. Bapt. ad inſtantiam Magnatum regni ſui, conceſsit, 
po & ſtatuir, quod de cztero liceat unicuiquelibero 
omini, terras ſuas, ſeu tenementa ſua, ſeu partem inde ad 
voluntatem ſuam vendere, ita tamen quod feoffatus reneat 
terram illam, ſeu tenement illud de capitali domino feodi 
illius per eadem ſervitia & conſuerudines, per quz feoffator 
ſuus illa prius tenuir. | 


Lib.z.fol.23, 24, @| Quia emptores terrarum, &Cc.}] The cauſe of the making cf 


Walkers ale. (yis Statute, appeareth by the Pzeamble, # by that which hath been ſaid upon 
the 
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the Expoſttion of the 32 Chapter of the Statute of Magna Charta ; where : 
alſo the p2incipall parts of this Ac are erplained, yet ſome things are there- Mag.Chartc, $4, 
unto neceſſarily to be added, 

At the Common Law if A.had made a feoffment in fee fo B, reddend* inde, | , - —_ 
fixe Tenend* de ie & haeredibus ſuis per 6. d. pro oinnibus ſervitits & fac* capitalibus - :, —_—_ » os | 
dominis feodi pro przdi& A. & hredibus tuts omnia ſervittadebita, &c, 

In this caſe by the firff Reddead? o2 Tenend? the land had been holden of the 
Feoffo2, and all the ſervices due thall be done to him ; foz to do ſervice foz a 
man, is to do it to him $ qui pro me aliquid facit, mihi fecifle yidetur, 

If the Tenant had made a feoffment in fe befoze this Statute generally, ; ag.s. ze. 4. 
without reſervation of any tenure, the Feoffee ſhould have holden of the Feof- Annuiry 52. 
foz, as he had held over ; Foz example, if he had holden by Knights ſervice, the ** apy + mg 
Feoffee by creation of Law had holden by Knights ſervice ofthe Feoffoz, in 15.0.4 1.6.20. 
reſpec of the tenure over him; and therefoze if the Lo2d had confirmed the 
eſtate of the Feoffoz, viz. theBeſne, to hold by fealty only (which was So- 49. 3.10. 
cage) the tenure betwen the Tenant and the Feoffoz ſhould be Socage alſo, 
becauſe the tenure created by Law followeth the tenure, in reſpec whereof it 


was created. 
T Quod de cztero liceat unicuique libero homini, ter- 
ras ſuas, ſeu tenementa ſua, ſeu partem inde ad voluntatem 


ſuam vendere.) By the Common Law, the Tenant might have mave a 33 E. 3- Avowry 
feoffment in fe of the whole tenancte fo be holdon of the chief Lo2d ; but not- *55:4 mou 
withſtanding the Lo2d might, during the life of the Feoffoz, take him foz his fol 2 Walks, 3. 
Tenant, and avow upon him ( in reſpec of the fozmer fealty, ſervice, and p2i- ca. 
vity ) albeit the -Feoffee gave notice, and tendered him all the arrerages, 
which now this Statute hath altred, 

Ox the Expoſition upon the 32 Chapter of Magna Charta. Mag. Char: c. 32: 


q Vendere.] 3s here not only taken fo; a ſale,but foz any alienation by 
giff, feoffment, fine, oz otherwiſe :; 1But ſale was the moſt common aſſurance- 


q Libcro homini.) ;. Libere tcaeri ; to every Fricholder. Vereby 
are ercluded not only nacivi, but alſo native tenentes; Copyholders, 0z Tenants 
at will, accozding to the cuffome of the Bannour. 


T lra tamen quod feoffatus teneat terram illam, ſeu tene- 


mentum illud de capitali ddmino feodi illius.]J The generatl 
wozds of this Act take not away neceſſary incidents, as that the Feoffee of all, \ Mo 
o2 of part, hill give notice, and tender the arrerages befoze the Load ſhall be 
compelled to avow upon him : neither do theſe 02 the fozmer wozds { De cztero 
liceat ] take away the fine foz licenſe of altenation, xc. of lands holden of the 
King in capite , foz that belongeth to the King by the ſaid Dtatute of Magna 
Charta. D& Magna Charrta cap. 32, Mas. Chart.c 
Theſe generall wozds have a facite erception, viz, unlefe all the Lozds : 8.26 oy 
mediate and immediate do aſſent thereunto; foz Quiliber renunciare poteſt bene- ffremcage— = 
he jurispro ſe introduQ?, ; 


« Capiralis dominus} Js here taken foz the nert inimeviats 

L 02d, andio by degrees upward to every Xozd Paramount, albeit the Ac ſpea- 
keth in the ſingular number: and it is to be known, that all the lands and te- ._.. ;. 
nements in England are holden either mediately oz immediately of the King, 3} 573 © 3: 
and therefoze he 1s Summus dominus ſupra omnes, 46 E.3. Pas 

* If the King be Lo2d, A. Peſne, C.Beſne and Tenant, the Tenancie com- 19. lib.6. fol. 5:6. 
ety <9 the hands of the King by fozfeiture o2 conveyance, the King granteth the Sit Jobo Molyns 
lands to another in fe, | Tenend' de capitali domino per ſeryitia debita, & con rpg a 


131, 
ſuera ] Rewlyes Ao 4 


FOL | - Weſtm. 3» 
ſuera ] this grant ſhall revive not onely the Immediate tenure of C, buf of A. 
and of the King alfo, albeit the Tencnd' de capitali demino be tn the ſingular 
number,(as here the Statute ſpeaketh) yet 1tf 1s as much as copitalibus domini, 


T Pereadem ſeryitia & co nſuetudines, per qu feoffator 


2 F.2, Avowty ſuus illa prius tenuit. ] A holveth lands by Knights ſervice, and giveth 
181.19 E.3. 26. the ſame to B, in tail, to hold of him in Socage ; B, maketh a feoffment in fee, 
- - 445 9A the Feoffee ſhall not hold of the Lozdin Socage, as the, Feoffoz held, but by 
2.8.1H.5.5E.4.8, BN1ghts ſervice, as A, the Donoz held : foz by the feoffment the reverſion in fre 
15 E.4.13. holden by Knights ſervice is dzawn out of the Donoz,and paſſcth to the Feofie; 
Tr, 18 Eliz.in and the Feoffee in this caſe cannot hold of the Donoz : and this caſe is not a- 
nn py -"_ gainlt the letter of the Law, but within the intent and meaning thereef ; foz 
Pt the meaning of this Law was, that the Feoffe ſhould hold of the Lo2d, as the 
heard and obſer= Feoffo2 did when the Feoffee heldof the ſame Lozd ; and this Act was made foz 
ved, the advantage of the Lozds; and therefoze in conſtruction the Feoffes ſhall 
hold, not as the Feoffoz, but as the ZDonoz held. 

If the husband ſeiſed cf landin the right of his wife make a fcoffment in fe, 
_ — (hill hold as the wife held, foz the husband had nothing tut in 
her right, 

Alſo if the Zenant that holds by pziozity make a feoffment in fee, the Fe- 
offce ſhall not hold by pzio2ify ; fo2 this Act ſaith, Per eadem ſervicia, by the ſame 
ſervices, and not accozding to every collaterall quality. 

\_ Tart of the In. If Tenant in Frank almoign alien in fe, that Feoffee ſhill net held of the 
ſtirures ſe.rzg, E02D per cadem ſeryltla, albeit he be a man of the Church; tut he th.il zeldof 
Lib.9-fol.123, the Load by fealty onely : fo2 by the firſt wozds of this 4 he ſhall {;zid oi the 
Anth. Lows caſe. LLozb, but he cannot hold of the KL 02d, per eadem (ervicia, becauſe 1t 15 againſt 
the nature of the tenure in Frank almoignzto hold of any but cf the Zonoz 02 
his heirs ; andgenerall wozds of an Act ſhall not be taken to wozk any thing a- 
gainft the nature ofthe thing, o2 the rule of Law; but he ſh.;il hold by fe..lty 
onely, which was as fre a tenuce, and as neer to the fozmer, as can be, and 
therefoze by conffruction | eadem ſervicia ] the ſame ſervices ſhill be tuken as 
ner the ſame ſervices as may be. 


45 E.3-15.b. And this Act extendeth fo lands holden by fee-farme. 
= |  Conſuetudines”) Js here taken foz ſervices, as in the Writ De 
ſuerud, conſuetudinibus & ſervitiis, and not foz cuſtomes. 


22 E.z. Dower If the Deſne releaſe to the Tenant, the Tenant ſhall hold per cadem ſeryicia 
131.38 Af. 17. & conſuetudines, as the Þeſne did ; and ſo ifthe Tenant infeoffe the Deſne,the 
2E.4.6 7E-4 12+ Gene ſhall hold per cadem ſervitia, as he did befoze : and ſo it is if the tenancie 
come ts the meſnalty by Act in Law, as by eſcheat oz deſcent, the Beſne ſhall 
hold per cadem ſeryitia & conſuetudines, as he held befo2s, fo2 albeit the Tes 
nure between the Tenant and the Peſne in theſe caſes be ertind, yet the 
-—— x Paramount, Which alſo was iſſuing out of the fenancie, remain- 

eth ftill, 
If there be Lozd Beſne, Peſne, and Tenant, and the firſf PBeſne dyeth 
10 Aﬀp.29.W.2, without heir, and the meſnelty eſcheat to the ſecond Beſne ; oz if the Beſne 
a ecale de rant the meſnalty to the Peſne, the meſnalty that which is neerelſt to the te- 
Ty nancie doth dzown the moze remote meſnalty, and the Tenant ſhall hold per ca- 
dem ſeryitia & conſuerudines, as he held befoze : But the ſecond Peſne ſhall hold 


' of theLozd Paramount per eadem ſeryitia & conſuetudines, as he held befoze the 
extinguiſhment of his meſnalty foz the cauſe afozeſaid, 


CAP 
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\T fi partem aliquam earundem terrarum, ſeu tenemen- 
torum alicui vendiderit, feoffatus illam tenear immedi- 


Cap. 2; 


J03 


atede __ domino, & oneretur ſtatim de ſervitiis quan- 


tum pertineat ſive pertinere debet cidem capitali domino 
pro particula illa ſecundum quantitatem terre ſeu ten' fic 
vedit”. Er fic in hoc caſu decidat capitali domino ipſa pars 
ſervitii per manus feoffati capiend', ex quo feoffatus deber ci- 
dem capitali domino juxta quantitatem terrz ſeu ten? ven. 
diti, de particula illius ſervitii fic debiti efſe intendens & 
reſpondens, 


| Feoffatus ille partem illam teneat immediate de capi- 


tali domino pro par ticula illa. | Particula illa] is underſt@d of a part 
in ſeveralty, and not in common, and therefoze it is holden that-if the Tenant 
make a feoffment in fee of the moity oz third part;+c. of the Tenancy, that ſuch 
a feoffee is not within the purview of this Statute; foz a moity oz a third 
park, #c. pro indiyiſo 1s not particula, foz that wozd implieth a part in 
ſeveralty. 

And this b2anch by reaſon of this wozd [ feoffatus] is underſtod when part of 
the Tenancy perayaile is altened, and not when part of the meſnalty; 


T Proparticulailla] 3s underſtood of ſervices deviſable and 
appoztionable, and not of entire ſervices, be they annual oz not annual, whereof 
pou ſhall read notable matter, when entire ſervices by alienation of part ſhall 
be multiplied, and when not, and what ſervices ſhall be extind by the purchaſe 
of part by the Lozd, and what remain, and what ſhall be appoztioned, in Bruer- 
_ Caſe in the ſixt part of the Repozts, and in Talbots Caſe in the eight 
part, * 

Alſo when the Lo2d purchaſeth part, he ſhall holdthat part pre particula of the 
Lozd Paramount by the purview of this Statute, 


T Secundum quantitatem terr#.) The Statute doth ozdain that 
the feoffee of part ſhall hold pro particula of the Lozd, but it is neceCary to be 
known how the ſame thall be appoztioned : fo Parum proficic ſcire quid fieri 
debert, fi non cognoſcas, quo modo fir faturum : Therefoze admit that there 
be Lozd and Tenant of twenty acres of land by fealty, and r. s. rent, the 
Loo2d doth purchaſe two acres, and taking the rent to be appoztioned accoz- 
ding fo the quantity of the land doth diftrain foz ir. s. and the Tenant maketh 
reſcous, the Lozd bzings his Aſſiſe, the Tenant pleads nul tort, the Re- 
cognito2s of the Aſſiſe ſhall extend the land accozding to the value, and not 
accozding to the quantity, and that the Lozd ought upon the true valuation of 
the ſatd two acres ſo purchaſed to have but viij.s. vi.d. | 

In this caſe, albeit the Plaintiffe did miſtake the juſt refidue upon the 
appoztionment, yet ſhall he recover ſo much as is found by the Jury to be due ; 
foz it were ta hard, and a cauſe of multiplication of ſuits, and againſt the 
meaning of the makers of this Ac, that the L.02d ſhould be dziven in his 
Alliſe 02 Avowzy, xc. to hit the juſt ſumme due upon the oppoztionment, 

but 


29 H.$. tenures 


Br.64. 17 E+3-15+ 


17 E.3. 15. 


Lib.6. fol. z. Bru- 
ertons caſe. Li.$. 


fol. 105, 106, 
Talbots caſe. 


Firſt part of the 


Inſtitut, ſeR. 222, 


verbo annual. 


Whercunto you 
may adde for the 
cale of ſuit-ſer- 
vice. Mich, 1$E.1. 
in Banco Rot.z32 
Ro, Lutterels caſe 
12E.4.16.6H.7.7: 


Regula, 


18 E.z- avowry 
218. 4Afl.5, 


Iz E. 4. 16. 
Pl. Com, $2. 
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Paſch. 39E1. Rot. 
233 coram Rege 
inter Collins & 
Harding, Hil. 42. 
EL in Communi 
Banco, int' Ewer 
& Moile. Tr. 43. 
El. in Communi 
Banco, Rot. 243. 


22A042.3Af018 
4B.6.20.11H.8. 
$8 Kelwey, 


W. eſtm = 3, Cap.z, 
but though he demand moze, yet ſhall he recover but that juſt ſumme which is 
implied in theſe Wozds, Secundum quantitatem terr#, 1, Secundum quantitatem ya- 
loris terrx : But if he demand lefſe in that Action, he ſhall not recover the 
greater. : 

Andſo if is, if a man make a leaſe foz years reſerving a rent, if he grant 
away part of the reverſion, the rent ſhall be appoztioned by the Conunon 
Law, andalbeit the grante of part demand oz claim moze inhis Action of 


- Debt, 02 Avowzy then is due, yet ſhall he recover ſo much as the Jury ſhall 


finde upon a Juff appoztionment to be due, againft a ſudden opinion repoz- 
ted by Serjant Bendloes, Hil, 6 6 7 E. 6, that the rent in that caſe Thould not be 
appoztioned, but loft ; but the Law hath ben often adjudged to the contrary foz 
four reaſons; 

1. Foz that it is a rent ſervice, and not a bare contra, and rent ſervices 


were appoztionable af the Common Law. 
2. It is incident to the reverſion, which is ſeverable , Er acceſſorinm ſequitur 


naturam ſui principals, Me 

3. Therent, being a rent ſervice, is ſeverable by recovery of part, in an 
Adgion of Waſte, oz upon ſurrender in part. 

4. Laftly, it 1s a general caſe, and ſpecially in caſeof Wils, which many 
times are void foz2 a third part. 

And where the caſe hath been put of a leſſe foz years, the ſame Law holdeth 
in the caſe of a leaſe fo2 life, whereupon a rent is reſerved, foz the appoztion- 
ment of the rent, whereby it appeareth, that there was an appoztionment at 
the Common Law, pro particula ſecundum quantitatem yaloris, &c, foz to none of 


theſe caſes our Ac doth extend unto, 


CAT. FS. 
Er ſciendum eſt quod per prxdifas venditiones ſeu 


emptiones terrarum ſeu ten”, aut partis alicujus earun- 
dem, nullo modo poſſunt terrz ſeu ten' illa in parte vel in 
toto ad manum mortuam devenire, arte vel ingenio, contra 
formam RKatuti ſuper hoc dudum editi. Er ſciendum eſt 
nod iſtud ſtatut* tenet locum de terris venditis tenend' in 
eodo ſimplici tantum. Etquod ſe extendit ad rempus fu- 
turum. Er incipiet locum tenere ad feſtum ſan&ti Andrez 
Apoſtoli proxim” furur Anno regni Regis E. filii Regis 
H. xv11}. | 


T Ad manum mortuam devenire, arte vel ingenio,contra 


Statute de 7 E. 1, De Religiofhs, and by this bzanch that Ad is in no ſozt impea- 
ched by this, but tandeth in full fozce : and note the manner of ſaving of foz- 
mer Statutes in ancient times by general wozds, which is the ſureft wap, 


T In feodo {implici.} au therefoze if Tenant foz life grant his 


eftate in ſeveral parts to ſeveral perſons, yet may the leſſoz diſtrain foz ne 
whole 


Cap.3. Weſtm: 3. 505 
_ rent in every part, foz this Ac ertendeth onely to Tenants in fee 

mple . 

But yet Tenant foz life, and Tenant in tajle are not wtoly ercluded by «£. 3-3-4H.6.26 
fozce of theſe wozds* | in feodo fimplict ] out of this Statute , foz where the 22,22. :20E.3. 
whole fee-ſimple paſſeth cut of the ſcoffs2, there this Aa extendeth to eſtates "7 131 
fo2 life and in taile ; as if an ctate foz2 life 02 in taile be mave of land, the 
remainder in fe, there then Tenant foz life bz in taile ſhall hold de capjtali do- «4 ſupra. 
mino by fozex of this Act, tut ctherwiſe it is when areterſion remaineth in the = —= qt 
bono? 02 lefſo2. | | Lib. 2. fol. g2. 

Fo2 if a man at this day make a gift in taile, Tenend* de capica- Binghams Caſe. 


libus domints feodi, &c, theſe wozds are Void, and he Lib. 3. fol, 8. 
donoz; , . he thall hold of the Heydons Cale; 


SIAIUTUM 


A 


*T hat is frem the 
feaſt of S. Edw. 
next before paſſed 3 
which is the 18 
day of March, 


Rot. Patent. An- 
no ZE. I.N,14,17 
26. William Mid» 
dleton reddit com- 
potum. 


Statutum de Judaiſmo. 


Ad Parliamentum tentum poſt feſftum Santi 
Hilarii, & poſt Paſch', Anno 18 E. 1. 


—y 


Ur ceo que le roy ad vieu que mults des males & diſheri- 
| ſons des probes homes de {a terre ſont ayenus per les uſu- 
rers que les Jewes ont fait en arere, & que mults des 
peches ent ount ſurs de ceo, meſque luy & les aunc' eyent 
ent grand pren dela Jewrie tout en ceo en arere, ment pur 
quant en le honor de Dieu & pur le common pren del 
people ordein le roy & eftablie que nul Jew deſormes ne 
priſt rien auſury ſur les terres, rents, ne ſur autres choſes, & 
quenul uſury ne curge * de S. Edward | 9 paſſe 
en ayant, mes que les covenants avant faits ſojent tenus ſave 
que les uſurers mes ceſſent. 


By the pzeamble hereof, two great miſchiefes did follow befoze the making 
of this Statute upon Jewiſh uſury ; now the difficulty was how the ſame 
ſhould be remedied, The miſchiefes were theſe : 

I+ The evils and diſheriſons of the god men of the land. 

+ 2. That many of the ſins 02 offences of the Realm had riſen and been com- 
mitted by reaſon thereof, to the great diſhonoz of AlmightyGod, 

The difficulty how to apply a remedy, was, conſidering what great 
yearly revenue the King had by the Uſury of the Jewes, and how neceſ- 
ſary if was that the King ſhould be ſupplied with treaſure ; what bcne- 
fit the Crowne had befoze the making of this At appeareth by fozmer 
Reco2ds ; as take one foz many: from the ſevenfenth of December in the 
5o year of H. 3. untill the Tueſday in Shzovetide the ſecond yeare cf 
Edward the firſt , which was about ſeven yeares, the Crowne had foure 
hundzed and twenty thouſand pounds fifteen ſhillings and foure pence 
De exitibus Judaiſmi; at what time the ounce of filver was but xx, d. 
and now it is moze then treble ſo much, ſo as the recitall of the 
P2eamble is true , Meſque luy & ſes aunceſtres eyent ent graund pren de la 


Jewne. 
Pany 
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Many p2oviſions were made both by this King and others, ſome time they Tem 
vere baniſhed, but their cruell Uſury continued ; and Ac thep —_— Ver ns 
and foz reſpec of lucre and gan, King John 1n the ſecond yer of his Kaign fol. 144. Ror. 
granted unto them large liberfies and pziviledges, whereby the miſchiefs re- Cling, Jeu. 
hearſed in this Ac without meaſure multiplyed, os 6 wo 

Dur noble King Edw. 1. and his father H, 3. befoze him, ſought by divers DorCPar.s; Ht. 
Aqcs and D2dinances to uſe ſome mean and moderation herein, but in the end + **- 
it was found, that there was no mean tn miſchief, andas Seneca ſaith, Res ,... . « ; 
profe&to (tulta eſt nequitiz modus. And therefoze King Edw. 1. as this Ad ſaith _ wor 
in the honour of God, and fo2 the common p2ofit of his people without all res hoe bans ; 
ſpect ( in reſpec of theſe ) of the fflling of his own Coffers, did ozdatn, that no. 16-23. Ror.Pat. 
Jew from thencefozth ſhould make any bargain,oz contrac foz Uſury, noz upon 3E-7:2-35-& 17; 
any fozmer contract ſhould take any Uſury from the Feaſt of Saint Edward P*i*nnk 7 5-13 
mw _ = - ſo ineffeq all Jewiſh Uſury was fozbidden, _ 

o King of France, Anno domint 1 253. 37 H.3. baniſhed out of France © i 

the Jews, perpetually, ſaving Perchants and Jer mc get their —_ yn 
by the wozk ef their hands; but ſown after they returned again, 

- « This Law ffruck af the rot of this peffilent weed, foz hereby Uſury it felf 
was fo2bidden; and thereupon the cruell Jews thirſting aſter wicked gain,to 
the number of 1 5060. departed out of this Kealm into fozein parts, where they 

might uſe their Jewiſh trade of Uſury, and from that time that Nation never 
returned agatn into this Realm, H 

Some are of opinion, (and ſo it is ſaid in ſoine of our Viſkozies) that it was Wall OG 
decreed by authoaity of Parliament, That the uſurious Jews ſhould be baniſh- Florilegus — 
ed out of the Realm ; but the truth is, that their Uſury was baniſhed by this Puoſtable. 

Ac of Parliament, and that was the cauſe that they baniſhed themſelves into Baniſh cherrade, 
fozein Countries, where they might live by their Uſury ; and foz that they wor en _ 
were odious both to God and man , that they might pale out of the Realm Divers Kin $ had 
in ſafety, they made Petition to the King,that a certain day might be pzefired baniſh'd the Joon 

tothem to depart the Kealin, fo the end that they might have the Kings Writ 224 ye hey re- 

to = NO fo; _ ſafs conduc, and that no injury, moleſtation, damage, Kineb _—_ 

02 grievance be offered to them in the mean time; D | | bes 

bl] roarmnnvig h h ne of which Writs we heir Uſury be- 

: _— padre bes _ _—_— certum tempus prefixerimus Ror.clauſ.1$E.r, 

4 : , s Guod ipſt per migiftros noſtros, aut alios m. 6. 28 Julii, 
quoicunq;, aliter quam fiert conſueytt, indebre pertreRencur : Tibi precipimus Thelike Wrirs 
quod per totam balivam tuam publice proclamarl, & firmiter inhibert facias, ne to other Coun- 
quis eis infra tempus prediftum, injuriam , moleſtiam, damnum inferat , ſeu datr (wn 
grayamen. Er cum contingat ipſos cum catallis ſuis, * quz eis conceſſumus , verſus ADENGE 
partes London, cauſa transfretationis ſuz, dirigere grefſus ſuos , ſalyum & ſecurum tibus, 
conductum eis habere factas ſumpribusjcorundem, Proviſo qued Judziprzdi&ti ante * Nota, 
rec:fſum ſuum vyadia Chriftianorum quz penes ſe habent, 11lis quorum fuerint, 

fi ea acquietare voluerint , rcſticuant, ut tenentur, Teſte rege apud Weſtm. 18 

die Julit, Anno 18 E.1, | MT x 

This Statute de Judaiſmo was made at the Porliament poſt feſtum Hilarii Parliam, 18 E.4, 

Anno18E.r, At which Parliament the King hada Fifteenth granted to him poſt feltum Hil. 

pro expulfione Judxorum. And this Writ was granted in Tuly following, the ty —_ 

King begtnning his Raign, Novemb, 16, foz the Parliament ktiiew, that by Star of W.;. 

baniſhing of Uſury, the Jews would not remain. And thus this noble King de Qui Empre- 

by this ineans baniſhed fo2 ever theſe infidell uſurious Jews ; the number of (11. 

which Jews thus baniſhed, was fift en thouſand and thxeſcoze. — 

But lucre and gain, which King John had,and erpeced of the infidell Jews 

made him impie Judaiſare ; foz to the end they ſhould ererct'e the Laws of 

their Sacrifices, ( which they could not do without a Pzieſthzd) the King by 

his Charter granted them to have one , #c. which, foz the great rarify there- 

of, and fo2 that we finde it not etther in our Buks, o2 Viſfozies, that we re- 

member, we will rehearſe in hc yerba ; 

; T tt > Rex 
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Ret.Chart.t Re- Rex omnibus fidelibus ſuis , & omnibus, & Judzis , & Anglis Salutem, Sciatis 
gis Johan. part z- nos conceſſifſe , & przſenti charta noſtra con rmaſle Jacobo Judxo de Londoniis 
—— "ny wp Presbytero Judzorum Presbyreratum omnium Judzorum rotius Angliz, Haben- 
T yo they q dum & tenendum , quam diu vixerit, libere & quiete , & honontfice & inteore, 
and diſhenorable 1ta quod nemo el ſuper hoc moleſtiam aliquam , aut gravamen interre prezſumat, 
Raign, God rat» Quare yolumus & firmiter prxcipimus z quod exdem Jacobo, quoad yixerit, Preſ- 
fing sgainſt him byteratum Judzqorum per totam Angliam parantetis , manuteneatis, & pacifice 
jo" juſt pu= Jefendatis. Er fi quis ei ſuper eo forisfacere preſumpſerit, id ei fine dilatione 

—_— ( falya nobis emenda noſtra ) de forisfaRtura noſtra emendari faciatis tanquam 


rent enemics _ * has & ith nul 1 
Pope Innocent dominico Judzo noſtro , quem ſpecialiter in ſervitio noſtro retinuimus, Prohi- 


the 3, and Philip bemus etiam ne de aliquo ad ſe pertinente ponatur in placitum , nift coram nobis 
Kingef France. aut coram capitali Jufticiario noſtro , ſicut charta Regis Richardi fratris noſtri 
nd beſides teſtatur, Teſte $, Bathonienfi Epiſcopo, &c, Dat* per manus * H, Cantuarien. 


—_ fis Archiepiſcopi Cancellarii noftri apud Rothomagum 31 die Juli, Anno regni 


hearrs and love noltri primo, 

of his Baronage Walter Archbifhop of Canterbury, and Chancelour of England, bozn in Weſt. 
naman we; and Jercham tn Norfolk, and bzought up by Ranulph de Glanvile chief Juſtice of 
fearful —__ - England , founded the PBonaſtery of Weſidercham , Premonſtratenfis ordinis, 
*H. ideſt, Hu- Vide Lib. de antiquitate Britannicz ecclefiz,cap, 42, Hubertus pa, 134.) wozthp 
berti, fo be read and obſerved. 

At this Parliament alſoof this noble King E. 1, in the 1 $.yeer of his Raign, 
another kind of Jews were ſeverely puniſhed, yiz. the Judges ofthe Kings 
Wench, and of the Common Pleas, the Barons of the Exchequer, and the Ju- 
ſkices Jtinerants, except tws,whom foz their honour we will name ( in memo. 
ria zterna erit Juſtus ) viz, @ir John of Metingham chief Juffice of the Common 
Pleas, and Elias de Bekingham one of his companions , [_ Qui poſin fuerunt in 
fornace, & prodierunt aurum: ] Foz they had dealt uprightly in their places, and 
bad never Tained their hands with ſozdiv Bzibery. But let us return to our 
naturall Jews. 

The richeft of theſe ſon after this Parliament, by fozce of the Kings Writ 
having imbarked themſelves with thetr treaſare in a fall ſhip of great burthen, 
when the ſhip was under ſail,andgotten vown the Thames towards the mouth 
of the Kiver beyond Quinborough, the Paſter of the ſhip confederating with 
ſome of the Wariners, invented a Stratagem to deffroy them, and to bzing the 
ſame to paſſe, commanded to calf anchsz,and rode at the ſame till the ſhip at an 
ebbe lay on the dzy ſands; the Palter and his conſederates, in further erecution 
of their wicked plot, moved and inftced thoſe rich Jews to walk with the Þa- 
ſer on land,foz their recreation and pzeſervation of health, which they did: Ac 
laſt, when the Pafter nnderffod the tide fo be coming in, he ſfole away from 
them, and got him back to the ſhip, whither he was as it was befoze plotted, 
dzawn up by a co2d; the Jews made not ſo much hafte as he did, becauſe they 
knew not the danger,bnt when they perceived in what perill they were in(that 
had ſhewed no mercie to numbers that cryev to them) cryed ts him foz help : 
his wicked and p2ophane anſwer to them was, That they ought rather to cry 
to Moſes , by whofe conduct their fathers paſſed thzough the red ſea, and that 
he was able to deliver them ont of thefe raging flonvs which now came in upon 
them ; and within a ſhozt ſpace ſwallowed np them all : The Þafer , and 
fuch other as were confenting to this foul ſact, were befoze the Juſtices Jtine- 
ranfs indicted, convicedof muarther, and hanged. 

' And hereby it appeareth, that Divine ultion did follow theſe cruell 
Chron. de'Dun» Jews , Wicked and wzetched men; foz the debts of craelfy are feldom 
ſable & Ver. unpatid, ; 
Mannuicr.Itiner. = JT1e will here adde a Reco2d de Priore de Bridlipgton,the infozmation oz charge 


Kanc.cori Juſtic. is not in the Recozd, this onely we finve ; 


Itiner, An.1$E, tv. 


Et 
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| Et guid predidus Prior cognoſeit quod predifta pecunia aud Iudeo Pl.Parlam. Poſt 


debebatur, wiz, 300, 1, nec 05 ſolvebatur ante exalinen & rages ty 


*quicquid reman{ſit de eorum debitis, aut catallis in regno poſt eorum exi- * Note a good 
lium domino Rege fuit , Conſideratum eſt quod daminus Rex recuperet pe- vow eg 
cuniam pred”, & diftum eſt eidem Priori quod non exeas villa antequam 


:n0 Reoi de pred” pecunia (atisfaciat. Et reſbondeat Toh s ;- Whatioffence it 
domino Regi de pred” p ſatisf, ſþondeat Tohannes Archi apa oar as 


epiſcop us E borum, quia precepit ditto Priart ſolyere walett ſu0 prediffam King of any of 
pecuniam in deceptionem regis, contra * ſacramentum > fidelitatem ſans his forkcirures, 


domino Regi datam, &c, Idems in alio Rot, Anno 22 E,1, Rot. 5. dere: by 


, (worn. 
The Archbiſhop confeſTing the ſame, was adjudged to be in miſericardia regts, 
ſed idem dominns Rex reſeryar bt ipfi taxationem miſericordte. 
This light touch we have given tothis bzauch of this fe; tn the end it may 
bs a p2ecenent and pattern in like caſes toapply the like remedy, and wil 
leave the Reader to peruſe the reſidue of this A, which ts wozthy to de read, 
and nedeth not any Erpeſition, 


Modus 


Flo 


TLTTSTCISTIIISSLESREDSERES IN GEE 
Modus levandi Fines, 
Edit. Anno 18 Edw.1. 


_— — ——— - -—— — 
I I ee tm —_— 


——O— 


- PR 


Uant le brief original ſoit lie en preſence des parties 
devant Juſtices, donques dira un countour iſsint : Sir 
Juſtice, conge daccord* : le Juſtice dirra, que dirra ? Sir 
Robert, & noſmera un des parties. Donques quant ils ſer- 
ront agree de la ſumme de pecune que eſt done al Roy, 
donques dirra.le Juſtice, Cries la peace. Et puis dirra le 
countour, iſsint que la peaceeſtriell, a vous conge, que Wil- 
liam & Alice ſa feme, que cy ſont, recogniſont la mannour 
de B. ove les appurtenances contenus enle brief, eſtre droir 
du R. come cell' que il ad de lour done, A. aver & tener 
a luy & a ſes heires, de W. & Alice, & les heires A. come 
en demeſne, rent, ſeigniories, courts, plees,purchaſes,gardes, 
mariages, reliefes , eſcheats, molins, avowlſons de Elgliſes, 
& touts auters franchiſes, & franke cuſtomes al avantdits 
manours apperteignant, rendant per a N.& les heires,chiefes 
ſcigniours de fee, ſervice due, & cuſtomes pur tours ſer- 
vices. Et fait aſſavoir, que order ne ley ne ſuffre mye, que 
final accorde ſoit leve en la Court le Roy ſans brief. origi- 
nal, & ceo a tout le meins deyant iv. Juſtices en bank, ou 
en Eyre, & non pas aillours, & en preſence des parties 
noſmes en briefe, queux ſoient de pleine age, & de bone 
memorie, & hors de pryſon. Er 11 feme covert de baron 
ſoit un des parties, donques covient que el foit primerment 
confeſſe de iv. Juſtices avantdirs. Er f1 el naſſent al fine, 
ne ceo liver mie. Et la cauſe purquetiel ſolempnitie doir 
eſtre fait en cel fine eſt, pur ceo que fine eſt ci hau)r barre, 
& de ci graund force, & de ci puiſlant nature en ſoy, que 
el forclos nemy ſolement ceux queux ſont parties & privies 
a la fine &lour heires, mes routs auters gentes de mound”, 
queux ſont de pleine age, hors depriſon, & de bone me- 
morie, & deins les iv, meres, le jour dcl fine levie, fils ne 
met- 


Ml odus leyand: Fines. 


mettront lour claime de lour action pur le pays, deins lati 
& le jour. | 


Fo? the antiquity of fines, it is cerfaine that they were frequent befoze 


the Conquelt, . _ 
F62 twhat end and purpoſe fines, 02 a final concozd were firff inffifuted, and 


whercfo2e it is called finis, it appeareth in the faid ancient Authezs, ubt ſupra, 
which w2ote befoze this Act, * and by others, and further by an ancient Recozd 
of Parliament, Anno 19 E,r. in theſe wozds, Nec in Regno iſto provideatur yel 
ſix aliqua ſecuritas major vel ſolemnior , per quam aliquis ſtatum certiorem ha- 
bere pollic , vel ad Ratum ſuum verificandum aliquod ſolemnius teftunoruum pro- 
ducere, quam finem in curia Domini Regis leyatum, qui quidem fints fic vocatur , 
co quod finis & conſummatio omnium placitorum -eſle deber. ©& the Kecozd, fa; 
it is notable. 

Foz the hauteſſe and puiſſant fozce and nature of a fine, ſomewhat ſhall be 
ſaid hereafter in this Chapter, in the meane time the true pleading of a fine 1s 
not, that 1, SS. leyavit quendam finem, ſed quod quidam finis fe leyaytr, &c, with- 
out alledgingof any ſeaſon, 

Foz the parts of a fine, ſe Teyes Caſe, hb. 6. 


T Un countor.] @hat is to ſay, a Serjeant, as befbze if hath 
ben ſaid. | 


« Conge daccorder.}] i, Licentia concordandi. 

Foz fhis licenſe a fine is due to the King , Which is called Finjs pro li- 
centia concordandi, And the reaſon that this fine is taken, is , foz that the 
ing loſeth by reaſbn of this concozd the fines 02 amerciaments , which 
ſhould have been due to him upon the Judgement 02 nen-ſuit, and other 
advantages. 

This fine pro licentiaconcordandi is an ancient flower of the Crown, and 
is called the Kings ſilver, and the poſt fine, and it is called the p-it fine in re- 
ſpec of the primer fine, oz the fine in the Hamper, Foz in every real Action 
of lands o2 tenements of the yearly valueof 5 marks, there is due in the 
Hamper upon the o2iginal vi.s. viij.d. viz. fo every v.marks of land vi.s+viiz.d. 
and if it be under v. marks, no fine in the Hamper upon the oziginal is due: A 
Writ of covenant to levy a fine ( whereupon tines in theſe days are uſually 
levied) is holden 4 real Writ, foz which a-fine in the Hamper is paid. Now the 
fine pro licentia concordandi, 93 the poſt fine is alſo certain, foz it is as much as 
the primer fine, and half as much moze. As foz erample ( Quia exempla illu- 
ſtrant) a Writ of covenant is bzought to levy a fine of land, of the pearly value 
of v, marks, there is v4.5. viij.d.due pzeſently foz the primer fine, oz fine in the 
Hamper, but the fine pro licentia concordandi, oz the poſt fine is not dug till 
Conge d*accorder be granted by the Court, in this caſe the pot fine ts rs. that 
is as much, and halfe as much as the primer fine was, but it the land be under 
v. marks, ſo as no primer fine is vue, yet ſhall there be a fins pur conge d*accor- 
der, and that is alſs certain, viz, vj-s. viij.d. 

And note there is no poſt fine due , but when there is cange d'accorder, aud 
in the Court of Common Pleas there is a ſpecial Clerk toz the entring of 
the Kings ſilver in a Roll, Which is alſo endozſed npon the Writ of 
Covenant. 

And theſe fines Pro licentia concordandi arg not againſt Magna Chana c, 2g, 
fo2 it is an ancient revenue of the Crown, * 

And the poſt fine is paid (as here it appeareth) fo2 the concozd, fo2 that is the 
foundation and lubſtance of the fine, fo2 after that, and the Kings ilver entred, 
though the conuſoz dieth, the fine is god, and the land paſſeth; but if the Kings 

lilver be not entred, the fine may be reverſed in a Writ of Erroz. Je 


FH 


T1. Com. 368. a: 
Glanv.li.8. c.1,25 
&c, Brat. lib. g. 
fol. 435. lib.z, fol. 
106. li 4. fol.z 56; 
Brit.fo.91, $216. 
Flera li.6. ca.5 2. 
Lib. 3. cap.1 2. 
Lib.5.f0.38.Teys 
Caſe.Li.4ſo.1z 5. 
Beverlies Caſe, 


* Int' placita de 
Parliam. apud 
Aſheridge, Anno 
19 E. 1. Rot. x2. 
TT heCaſe of Mar- 
gery, latethe wife 
of T ho. Weyland. 


27E.1.cap.1. acc* 
Eirſt part of the 
Inſt, ie&, 441. 
Dier 12Eliz.291, 
PI, Com. 254, 
Stowels Caſe, 

& 432, Staplerons 
Caſe.Li.6. fo. 38, 
39. Ieyes Caſe. 


Dier 5 El.210.b, 
Lib. 5. fol. g9. 
Teyes Caſe, 
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6 Eliz, Die, 227. 


Lib. 4. fol. 39. 
Teyes Caſc. 


Stat. de Carlile, 
15E.2. 


Vet.N.B, fo.10z. 
Br.tit. fines 120. 


1tH.7.9.a 


e£ Modus levandi Fines. 
If aman bing two oziginal Writs of Covenant, the one foz land in Suff. 
of the yeerly value of vj .1, andanother in Eſſex cf rriv. 1, and albeit there be 


two oziginals, yet there is but one conco2d, and foz that concozd one entire fine 
is due and not ſeveral, | 


7% Que donera.} The painted baks are faulty , fo they be Que 
dirra : which ſhould be Que donera, that who is the conuſee, that he map gitc it, 
and the Serjant nameth him. 


Now the conuſee doth pay the fine, pur licence d'accorder , as here it appeas 
reth, and if there be moze then one in the fine, then he, in whom the fe repo- 
ſeth by the fine, payeth the ſame. 

And this fine pur copge d*accorder doth brlong to the King in ſs high degree 
of his pzerogative, that they paſſe not by his general grant of all fines, albeit 
the grant be ex certa ſcientia, ſpeciali gratia, & mero motu, &c, 


« Quant ils ſont agree del ſomme de pecunie. ] 
Which is eaſily done, foz the fine upon a juſt computation of the primer fine, 
is, as ts afozeſaid, certaine. 


C Cries la peace; ] Soine hath it, Treates le peace, that is, dzawn the 
peace : here peace 1s taken foz the con:ozd, and the Serjant ſhall ſay, Le peace 
eſt tie] ove yoſtre conge. 


T7 Que William & Alice ſa feme, que cy ſont, recogni- 
ſont le Mannor de B. ove les-appurtenances,&c.] ere it aps 
peareth that they which levy the fine ought to doe it in perſon, and in open 
Court, expzeſſed in theſe wozds [que cy ſont; ] and the reaſon thereof was, that 
the Judges in open Court might upon the view, and other gad means diſcern 
of their age, JIdeocy, .Non compos mentis, and Coverture, and whether thoſe 
that appeare were the ſame perſons, all which might better be diſcerned in 
open Court, and the Judges info2med of the truth thereof, where ſome pcople of 
moft of the parts of the Kingdome are many times pzeſent, and men will be 
moze fearfull to offer any thing that is unjuſt in open Court (which is the pub- 
like ſeate of Juſtice ) then in a pzivate Chamber, and this was in reſpec of 
the hanteſſe and puiCant fozce and nature of a fine. 

ut this is altered by a later Statute, whereby it is pzovided, that if any 
perſon aged o2 decrepit, impotent, oz by caſualty be ſo oppzeſſed oz holden, that 
by no means he is able to come befoze the Juſtices in Court, that in ſuch caſe, 
twoozone of the Jufkices, by aſſent of the reſidue of the Bench, fh:ll viſit the 
party ſo diſeaſed, and ſhall receive his cenuſans upon the plea, and fozm of the 
plea, that he hath in Court, whereupon the ſame finc ought to be levied; And 
if there goe bat one, he ſhall take with him an Abbot, a P2ioz, 02 a Knight of 
good fame and credence ; and hereof the Writ of Dedimus poreſtatem had his be- 
ginning ; and at the firff was nof granted, but where the party was ſo aged, 
decrepit, o2 impotent, as he conld not come tothe Court, and accozdingly the 
CArit of Dedimus poteftatem was framed, Ac przfatus A, adeo impotens exiſtat 
quod abſque maxtmo ſut corponts periculo uſque ad Weſtm' ad diem in brevi przdi&' 
content? ad recognitionem quod in hac parte requiritur faciend' laborare non ſufficit ; 
which fozm albeit it continuethto this day, yet is the conuſans taken cf them 
that be in health, andable to travel. And where that Ac ſpeaketh of a Juſtice, 
a Dedimus poteſtatem is granted fo a Derjant at Law, ſwozn to the King, as 
common erperience teacheth ; And the Chief Juffice of the Court of Com- 
mon Pleas may take a conufans of a fine, yirture officii ſui, without any Writ 

of Dedimus poteftatem: 
Pere 
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Þere is a fo2me of the moſt paincipall fins viz. the fide ſur conufance de droie 
. come ceoque il ad de ſon done, | mu 
Jt is £0 be known that there are two kinds of fines, viz. one orgcutey, and * -w Es 
the other executozy. Erecated, that is, where the patfens tate paſſeth unto, 
o2 is ſuppoſed in the conuſee, foz ſuch a fineis a feoffment of Keeozd, agthis 
fine come ceo, 03 (ur releas, 02 confirmation, o2 ſur ſurrender, - Lada 6 
Executozy, as when no effate is vefted in the conuſ#, untill it be executedby = wy —_ 
Entry 02 Action, as fines fur granc 8 render bythe conuſee, Which nmalt do}; £4 64.14; 
made upon a fitte come ceo, 02 ſur releas, &c. 02 other fine which i ereouted, oz 7 H.4.16. | 
otherwiſe the conuſee could not make any grauat any render of that hand, xc. * _— £2 
which he hav not ; moze thall be ſaib hereof in the Erpolition of the Stattrts *3-* 


of 27 E. 1. De finibus, | NEG _—_ 
: , 6.39E .3-1- 
| Recognifont, 8c.) Recognoweritic t8 the aticient ab uſttall 50 £-3.60 x. 


wo2d in a fine foz the condeyance of lands, te. ard very apt; foz it ts made a 51.7 1 8 o.5; 
bf land depending when either the Demanvant 0; Tenanf doth ackrowtedge 
the land to be the right of the other Per articabſtem compoſition, & fitralern torts Glany, 1.8.ca.t. 
cordiam, as Glanyill ſaith; | 

The agreement of the patfies have altered the fozm of the conafaris here 
erpzeſſed, and doe adde, Er illud remific & quietum clamayit, &c, Alſo thr fittg 
ſur conulans de droit come ceo, doth now compzehend a claſe of warranty, 
dhich is here omitfev. 


TLe Maritiot deB, ove les appurtetiatices.] or what herevita, 
ments a fine may be levied 2 Regularly it may be levied of any thing whereof 
a Przcipe quod reddat dath lie, as of land, rent, 4c. oz whereof a Przcipe quod 
faciar, as the Writ of cufomes and ſervices, oz whereof a Przcipe quod permit- , F, 3.19.25 E.; 
rac, as fo have a common way, zc. 03 fo be thozt, whereof a Przcipe quod teticat 44. 32 E.z. Scire 
both Ute, as fhe Writ of Covenant to levy a fine and the like. But of ancient fac in cation. 
times nos were levyed of other things; thon will be at this day allowed, any 4i65-59 £-3-23- 
yet thols ancient fines thall be holden now as available , as they were taken th * ©; 2f* 1:4 
be when they were levyed. ey 

A fine cannot be levied at a Pannoz, oz lands, thaf is ancient demeſne, foz ;, e.zcol. 5. 
that ſhould be a w2ong to the Lo2d of whom the landis holden, foz by the fine it z: £.3.30.44 E-3 
ſhould become frank-f&, and-not impleadable in his Court, xc, andif any ſuch 7 9.4.44. $H.4: 
fine be levied, the Lozvſhall reverſe the ſame is a Writ of deceit, fo2 res inzex 33% £-48- 
alios ata alteri nocere non debet, 


13 E.t.attaint.71 


7 Come in demeſne,rents,ſeigniories,courts, pleas, 8c.) 
At the time of the making of this Ac, the fozm was to enumerate in gonerall 


whereof the Panao2 confiffed, but that fozur is now alfo altered, any that 
clauſe wholly omitted at this day, 


E Le ordre del Ley ne ſuffer my = finall coricord 


ſoit levy en la Court le Roy ſans briefe originall.] 

Hereby it appeareth that fhis Act is a dectaration of the Common Law, 

=_ — 93 8rr0z of ſore Judges was fhe cauſe of dectaring of the 
erein. 

Firft, if there be nooziginall Writ, yet the fine is not void, but voidable by 7 B.3- 64.14E.3. 
Law, and therefoze the Ad ſaith [Le ordre del ley ne ſuffer ] and that is by 2#- 28 E.4.22. 
Wrir 6fCrtoz, and that hotoery allo when there ts awoztginalf Writ, and the (5.57.3 L®:3. 
line ts levied as well of that which is contained in the WIrlf as of fome Mons Cal 
other thing not contained : as if the Writ of Covenant bs of the Panno? of D, 7 
and the fine is of the Parinsz of D, andlikewiſe of the Bannd2-6f S. it is vot- 

Gas dabls 


514 Modus levandi Fines. 
dable foz the Pannoz of $. by Urrit of Erroz. It holdeth alſo when the 
fine is levied immediately to a perſon not named in the Writ of Cotenant ; 
as if A. bePlaintiff in the Writ of Covenant againſt C, and C. levieth the 
fine to A, andB, it is avoidable by Writ of Erroz, but the learning muff 
be further erpzeſſed. | | 
10 E: 3.35, 54 Foz, as concerning the thing whereof the fine is levied, it is tobe known 
18 8.3.9. 196.3. that in caſe of a fine ſur grant & render, which contatneth a double fine, there is 
Abbot 33.30 E.3. a great diverſity between the fine ſur conuſans de droic come ceo, &c, foz that 
6427" FI muff be levied of the land, ec. in the oziginall, but the grant and render may be 
=-44" | $4 1 of another thing then is erpzeſſed in the oziginall ; As A. bzingeth a Writ of 
195.4-2-3-21E.44 Covenant againft B. foz the Þannoz of D. B. cannot leviea fine to A, of arent 
4. b. fo be iſſuing out of the Pannoz of D. but he mult levie the fine of the Pannoz 
of D. accozving to the Writ, and his Covenant therein erpzeſſed, buf A. may 
grant and render fo B, a rent out of the ſame Pannoz contained in the fine, 
but not out of any other land, neither can the grant and render be of any thing 
collateral to the land, ec. contained in the Writ, oz of another nature, and 
—_— iſuing out of, no2 incident to the land, 4c. contained in the 
o2iginal. 

24 Ex 3: 35. tþ = two doe levie the fine, the grannt and render may be fo one of 
GE, 2. fines 1179, AS concerning the perſons to be named in the fine, the fine ſur conuſans de 
7E.3.37,64. droit come ceo, &c, cannot be levied to any perſon that ts not party to the Writ 
30E.3.32.16E.3. of Covenant, neither can the grant and render of the land, 4c. be immediately 
- -- i8H.7. in primo gradu to any that is no party to the Writ, but immediately ozin ſccun- 
26 H.4. Bro fines 40 gradu, &c. it may : Foz example, if a Writ of Covenant be bzought by A. 
108. againf B, of the Pannoz of D, B, levie a fine to A. come ceo, A. may grant and 

render the ſame to B, foz life 02 in tail, the remainder toF, in fee ; foz albeit the 
Writ of Covenant be inter A. querent* & B, deforc', ſo as F. is a mer ftranger 
tothe Wrif, yet ſ&ing he taketh if by way of remainder depending upon an 
effate warranted by the fine, it hath been allowed in our Books, and hath ben 
compared to a Ded indented between A, and B. whereby A. doth give lands to 
B, to have and foholdto B, foz life, oz in tail, the remainder to C, ( who is a 
ſtranger to the Ded) in fee, 


- —_ ns © Briefe originall.” It is not ſaid Briefe originall enter les parties, 
1 —_ but generally, and therefoze a fine may be levied by a vowchee to the Deman- 
dank, oz by the Demandant to him, and ſo likewiſe by Tenant by receif fo 

5 I v2 by the Memandant to him, and yet they are not parties fo 

2 E.3.19. 108.3, _ In ancient times fines were levied upon oziginals that were mixt, as in the 
5. 18E.4.2z Afſiſe of Darrein preſentment, Quare impedir, 92 the like; which later times have 
19 E.4.2,3- thought tobe againit the height and fo2ce of a fine. Fo2 the fozm of the ozigti- 
pt : nall Writ is to be obſerved, that if a fine be levied of eight ſeveral things, as 
© ** * of a Panngz, aRecozy, a Youſe, xc. after the naming of the Bannoz, the 

fozm is Ac de retoria , necnon de meſſuagio z foz the fourth, Acetiam ; foz the 

fifth, Przcerea ; fo2 the firth, Ac uterius; fo2 the ſeventh , Ac etram ; foz 

the eighth, Acinſuper ; and if there be moze, then to begin again : and J 

This cp a Chirograph of a fine diſcovered of fozgery by not obſerving 

920er, . 


T Et ceo a tout le mieyns devant 4. Juſtices en banke.] 
The Statute of 27 E.x. ſaith, Quia fines in Curia noftra levari, &c, and by the 

Statute of 4 H, -, it is p;ovided that after the engroſſing of every fine to 

27 E.r.c.r, 4,7, be levied, 4c. in the Kings Coutt , befoze his Juſtices of the Common 
£24.32 H.8.c,z6, Pleas, Ec, ſo as the number of Juſffices here mentioned are not _ 
a 
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at this day : biut befoze the making of this Otatute, the Juffices befdze whom 
the fine was levyed, were named in the fine, and ſpecially upon the making 
of this Att, to the end the number of the Juſtices might appear ; foz though 
the number of four be not required, yet there maſt be above the number of one, 
And this is the reaſon that a fine levyed Coram Thom. Brian milite , & ſociis i H7.ie.1t.ge 
ſuis Jufficiariis de communi? banco, were not god ; beranſe no other Jadge of |.; 3,0. 
that Court was named but one, and befaze one a fine cannot be tebyed in reſpect 

of the ſolemnity thereof. But many Writs that come out of the Chancery, 

are Coram Thoma Brian & ſocus ſuis, 


d - Et non pas ailours.} A fine cannot beledycd, to have the fozte FR Aſp.9 448.5; 
ofa final Concozd by any that hath power «enere placica, but onely befoze 38. 3: H.8.Fines 
the Juſtices of the Court of Common Pleas, 02 befoze Juſfices in Eyze 39. 219. 

( whiles they t@d ) & non Þ atlours , ſaith this Ada: and therefoze the King 

cannot grant power fo hold plea foz the tebying of Fines, againſt this nega- 

tive Statute. 


C Et enpreſence des parties noſmes en le briefe.) The won: 
che and Tenant by receit are nof named in the Writ, and yet they may ( as 


hath been ſaid ) levie a fine fothe Demandant, oz the Demandant to them ; 
» and theſe wozds being inthe affirmative do not reſtrain them, 


« Erſifeme covertde baron ſoit un des parties; dori- 
ques covient que el ſoit primerment confeſle devant iy. Juſti- 


ces avantdits.)] This mult be underſtod where the husband and wife do E.3.62. 42 E- 
levie a fine, foz there ſhe otrght fo be examined; but where the husband and 3.37.46 8.3.15. 
wife do take by a fine, and depart with nothing; there the ſeme covert is not 3 16.4.3 H. 6.4: 
to be examined. 


a, Fi 
levyed to them of land cannot grant and render a renf out of the land, beeatiſe :: ©.4B F :bid.qs 
that rent is not contained in the Writ, 16 E.3- ibid, 6. 


Judge doubteth ofher age, he may examine her upon her oath. 45 Eczak, Bias 
But what if the woman cannot ſpeak any language fhat the Judge doth un- minarioa 52. 

derſtand, as Cozniſh, Welſh, Dutch, o2 the like 2 then there ſhall be a Lati- 

mer, that is, an Jaterpzeter npon his oath tointerpaet truly. 


T Er filnaſſent al ane, neceoliera mie.} ghis is to be 


underſt@d, that it ought not to be received, if the be not eramined, and frely 
aſſent, as is afozeſaid , but if the fine be received, and recozved, the feme co- 
vert 02 her hetrs hl nof be receivedto aver that ſhe was not eraminednoz 
aſſented : fox this thoukd be again the Recozd of the Courf, and tending to 
the winning of the generall afurances of the Realm, 


7 Depleine age, & de bone memorie,& hors de priſon.) ,,, .. .. 
Dre W.2. cap. 48. hereof, and ſ& Beyerlies caſe, lib, 4.1 23,124, &c. DE Lib. 2. marred 
fok 58.1a Beckwiths caſe, | 
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Bra, li.5.fo. 405» 
&c Brit.f, 216. b. 
Fleta li.6, ca. 53- 


W.z.cap.1. 


1. Part of the In» 
ſtjrutes, ſe&K. 441. 
* This is altred 
þy the Statute of - 
4 H.7.cap. 24. 


This A& was 
made An.18 E.1, 


* Vide Mich. 


15 E. 1. in banco 
Rot.r07. Eſkx. 
Paſch. 20 E.1- 
Rot.72, in banco 
Heref, Johnde la 


Cumbes caſe. 
Fl.com.347. 


Lib.z.fol. 2 3. 
Watkers caſe, 


Pl.ccm. 363. per 


Brown. 


W.1.ca.z39.6 E.z. 
View.161.40 All. 


Pl.z.19 E.z. 


Modus levandi Fines. 


T Er la cauſe per que tie {6|cmpnitie doit eftrefait eh 
cel fine eſt, pur ceo que fine eſt ci hault barre, & de ci 
graund force, & de cipuiſſant nature en ſoy, que el forclos 
nemy ſolement ceux queux ſont parties & privies a la fine, 
& lour heircs, mes toutes auters gentes de mond”, queux 
font depleine age, hors de priſon, & de bonememorie, & 
deins les iv. meres le jour del fine levie, fils ne mettront 


lour clame de lour ation pur lepais, deins lan & le jour.) 
Vere are four things to be obſerved. 

1. Firff, the cauſe that ſuch ſolemnity is uſed in the levying of a fine, 
wherein thze things are to be obſerved, x1. fo2 that it is ſo high a bar, 2. of ſg 
great fezce, 3, of ſo puiſſant a natfure+ 

2+ The end, to make an end of troubles and controverſies , and to effabliſh 
concozd, peace, and repoſe in mens poſſeſſions and inheritances; and there 
foe a fine 1s called Finalis concordia, 

3+ The means to attain to the ſame, viz, fo fozcloſe fo kinde of perſons; 
viz, parties. and pzivies pzeſently, and alſo the ſtrangers in the wozld, in 
futuro, 

4+ A twofold pzoviſion full of right and equity is made fo2 ſtrangers ; firff, 
that they be of full age, out of pziſon, of gad memozy, and within the four ſeas; 
ſecondly, that they put in their claim within the peer and the day, after the 
fine levicd, 

By thts Ait if any ftranger were within age, 02 in p2iſon, 02 non compos 
mentis, 02 beyonu the ſeas at the fine levied, * he is totally and foz ever ercep- 
ted, ſo as he after his full age, oz coming out of pziſon, oz recovering his memo- 
ry, 02 coming into the Realm,oz any of their heirs ned not to make any claim ; 
and hereby a woman covert was bounden, if claim were not made within the 
yer and day; and the reaſon was, {oz that ſhe had a husband that was able to 
put in his claim $ but if the husband were within age at the time of the fine 
levied, though the wife were of full age, the infancie of the husband(who was 
to make the claim, the wife being ſub _ virt ) Chould patviledge the ſfats 
of the wife fo2 ever. ©o as by the Julkice of the ancient Com* Law, whereof 
this Act is a * declaration two kind of ſtrangers to the fine were exempted and 
p2ovided foz ; firſf, ſuch as by pzeſumption of Law had not ſufficient under- 
fkanding, as the Infant 02 non compos mentis ; 02 had no notice,as the man in 
p2iſon, o2 beyond ſea, of the fine levied to make claim ; And ſecondly, foz 
ſuch as had ancient rights, who are ever favoured in Law, if they made their 
clatm within the yer and day. 


<q Parties & privies, & lour heires.] Parties are thoſe that are 
parties to the oziginall, 


T Privies.] Firf, this is to be underſtod of pzivies in blod, not 
onely of the heice by the Common Law, which are herenamed - but heirs by 
the cuſfome, here compzehended under this wozd [ Privies] as Bozough engliſh, 
Gatelkinde, o2 the like,which clatm as heirs by cuſtome ; and is not intented 
of p2ivies in eftate, as Joyntenants,the Dcnoz and Donee, Lefſoz and Leſſee, 
o2 the like : alſo thts is to be underſtod of pzivies in ſucceNion, as Biſhops, 


Count.de Vouch, Abbots, and the like. 


114.12 E.z.ibid, 


326.Þ1.com, 
howels caſe, 


T Mes 


| Moaws levanii Fines. | 517 


— 


1 Mes auxy toutes auters gentes demond.] 7n theſe wozds x j4., 641 144 


are included aſwell Zenant foz yers, Tenant by Statute Berchant, and $afyns caſe.li.9 
Staple, Copy-holders, and Cuſfomary-holders, as Tenant of Fre&-hold and fol. 105. Mary 
inheritance, if they be out of poſſeTion oz ſeilin at the time of the fine levied, *o4gercaſt. = 
fo2 a fine levied by a ſtranger cannot barre him that is in poſſeſſion. Andal, #* E:3 ? 3.lib. 2, 
beit the wozds of this Law are very generall, yet doc they not abzogate the Sta- 7 - o——_— 
tute of W. 2. De bonis condirionalibus , Which pzovideth fo2 pzeſertation of Fines,fo.77. Fers 
effates in tail. Quod fi finis ſuper hujuſmodi tenementa umpoſterum leyetur, finis Morscaſe li. 4. fo. 
ipſo jure fit nullus, nec habent hzredes hujuſinodi, autilli ad quos ſpear reyerſio, 25 3i-8-100. 52. 
&c, neceſſe apponere clameum, *But that bzanch de donis condicionalibus con- = ob7.239 Y "8 
tinued in fozce, notwithſtanding this Ad, as to the right of the eſtate tail, un- yer B.z. 
till the Statute of Anno 4 H.7. by which Aa, and by the Statute of Anno Efoppel 380. 

32 H.,8, an elffate in tail is barred by fine with Pzoclamations levied, and had **5-3-21-3H.4.9 
acco2ding to thoſe Ads. Diet 23 El.z73. 

* In ſome caſe the party himſelf ſhall not be concluded of his averment a- f_ -" oak 

' gainlſt the erpzeſle fine ; as if two Joyntenants be in fee, and they accept a fine *4 H.7.cap. 24. 
Sur conuſansde droic come ceo a eux, & les heires de lyn, the eſtate is not chan 3* H.8.cap.36. 
ged, and they may plead the fozmer feoffment to them and their heirs, and that ©* **+ E8oppe! 
by Law they could have no other fine. Abt. 

And in ſome caſes p2ivies in blood, and inheritable alſo hill have an aver- 4zt.3 9.41 E. 3. 
ment againſt the fine notwithftanding this Statute : and therefoze if Tenant 14.8AT33.45. 3. 
in tail accept a fine Sur connſans de droic come ceo, &c, pet the iſſue in tail 459: 13 358. 
that is pzivie, and heire in tail ſhall aver continuance of poſſeCCion in the father; * CCISESS 
foz it ſtandeth well with the fine, whichis [ Come ceo que ad de ſon done; ] and 33.39 in caſe de 
ſoit is in the caſe above, if Tenant in tail hadgranted, and rendzed the land to Fines. 
the Conuſoz, the ifNue 4n tail might have averred continuance of poſſeTion in 
the father, fo2 the fine was erecutozy, and nothing veſfed in the Conuſoz untill 
erecution : But if Tenant in tail levie a fine Sur conuſans de droit come ceo, 
the iſue in tail, though he be not barred by the fine, yet he ſhall not againſt this 
fine aver continuance of poſſeſſion in the father, and that diverſity was holden 45. 3-14-13 E+3- 
fo2 Law after this Statute ; neither after this Statute could the iNne in tai} licotion 62. 
have generally pleaded, that partes finis nihil habuerunc, but was ouſted thereof 1.;5:03:33E-3 
by this @tatute, albeit ſome have relyed much upon theſe wo2ds in this Ac, mas I | 
Rice leyatus : now the Statutes of 4 H.7, and 32 H. 8. and the Erpoſition 18.Lib.z. Ul. $88, 
thereof ubi ſupra, make this out of queſtion. 89.Caſede Fines, 


T Lejour del finelevie] This is to be underſtod of a compleat 4 £:3-45-Opinio 
fine, which giveth a double notice, one by the ſolemnity of the fine in Court, he Ap a 
and another by tranſmutation of poſſeſſion in the Country ; as foz example, plication 62. 
one that hath a defeiſible title in land accepts a fine thereof Sur conuſans de droic 2% R+ 2. Eſchear 
come ceo, 8c, and granteth and rendzeth the ſame to the Conuſoz who ſueth 13*# H,4-32 per 
not execution within the year and day, this fine ſhall not bar him that had the — p——_—_ h 
ancient right, becauſe it is no compleat fine without poſſeſſion, within the Dicr 3 = _ 
meaning of this Ac, fo2 that by intendment he that had right cannot take nos This is alrred by 
tice of the fine without tranſmatation of poſſeſſion, and ſo out of the meaning the Statute of 
of the Law. 4 H,7.and five 

Note, a fine Sur conuſans de droit come ceo, &c, is ſaid fo be levied, when 4", Py = 
the Writ of Covenant is refurned, and the conco2d and Kings ſilver duly com. 432. : 
entred, this maketh the land to paſſe, and from this ſhall the year and day be 
accounted, albeit the fine be ingroſſed afterward, 


T Stilsne mettront Jour claime, &c.) Foz the pzeſerving of Pl.com. 358, 359. 
ancient &.in S.ow.calc.; 
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As to the firff, where by the Statute of 4 H, 4. it is ozdained that after 
the ingrofſing of the fine, 4c; the ſame fine be openly and ſolemnely read 
and pzoclamed in the ſame Court the ſame Terme, and in The Termes 
then nert following the ſame ingroſſing, in the ſame Court, at foure 
ſeverall days in every Terme, Wy the Statute of 3x Elizab, if 
is enacted , that all fines with Pzoclamations ſhall bee pzoclamed ,; x1jz. capi2, 
pnely foure times, that is to ſay, once in the Terme, wherein it 
is ingroſſed, and once in every of the thus Termes holden nert af- 
ter the ſame ingroſſing; and that every fine p2oclamed, as is afoze- 
ſaid, ſhall be of as great fozce and effed in Law to all intents 
and purpoſes, as if the ſame had bene ſirtene times p2oclaimed, accoz- 
ding to the Statutes heretofoze made : A beneficiall Law; foz the fewer 
Pzoclamations the ſafer. S& the Statute of x Mar. foz ſtrengthening of 
fines when Pzoclamations be not made, 4c. by reaſon of adjournment of 
any Terme. | | 


Jt hath ben reſolved that this Aa ertendeth where but part of Dier 3 El.fo.186 
the Terme is adjourned, foz if is a favourable Law, and to be taken 


by equity. 


Another Statute is made foz the effablithment of fines and recoveries 23 Ei cap. 3. Vide 
in Anno 23 Eliz, which is evident, and whereupon we have known no que- li-5-fol.40-Dor- 
ſtion made , and therefoze refer the Reader to the whole Chapter, being a 7% =* axtem 
p2ofitable and beneficiall Law, and of the moſt part offre-holders of this & ,; _ ; 
Realm neceſſary to be known, amendment of 

fines, &c. 

As to the ſecond betweene Sunie & Howes, Trin. 32 Eliz, in Com- Tr. 32 Elix, in 
muni Banco, the caſe was, Thomas Cotton was Tenant in taile of ©2=muni Banc- 
the moity of certaine lands , and of the other moity h@ was Tenant <2 <a*- 
foz life, the remainder fo William Cotton his eldeff ſonne in taile, 

William Cotton went beyond Dea fo Antwerpe, and after, the ſaid 

Thomas Coron Anno 19 Elizab, lebyed a fine of the whole with P20- 

clamations, and Within the yeare William Cotton died at Antwerpe, 

and never came into England; William his ſonne being within age 

entred Anno 31 Elizab, And it was adjudged, that foz the moity whercof 

Thomas Cotton was Tenant in fatle, William the ſonne of William 

was barred by this Ac of 4 H.7, but foz the moity of William the Fa- 

ther the entry of his ſonne William was lawfull, foz albeit that William 

the ſonne could not take advantage of the clauſe that give benefit to 

him that is beyond Dea, and his heires to enter, oz take his Aion 

within five yeares after they be within this land, becauſe in this caſe willi- 

am the Father after the fine levied never wag within the land ; pct foz 

that perſons out of the Realme at the time of the fine levied, amongſt o- 

thers having a pzeſent right, are excepted ont of the body of the a 

(which wozketh the barre) therefoze where he that is beyond Sca at the 

time of the fine levied, and never returnes, is within the erception out 

of the body of the Aa, and he and his heires may enter oz take his 

Action at any time : but in caſe he doth refurne, he and his heires See Þ,Com.fol. 
mult enter oz take his Action within five yeares after his retarne : and 366. the opini- 
ſo it is of an infant being party ts the fine, and having a pzeſent 9* of Brown and 
right , if he dieth during his infancy, he oz his heires may enter oz take his AIC IINS 
Acion at any fime : and ſoit isof a perſon that is Non compos menris by the an. 0 

Act of God, if he die whiles he is Non compos mentis; 02 a man in 

Paiſon, which is by Ac in Law, if he die in Pziſon; 02 a feme covert, 

which is by her own Ac, if the die whiles the is covert , being no 

parties 


1 Mar. Parl,2.c, + 


Mods tevant Fines. 


parties ts the fit. Nv2 all hes afe Within iv crafsn of the caſe ad, 
javged 47 Hin That is vtit 6f the Kealme ( Whith gvifig ent of fhe Realm was 
Fis din Ad) and never rftirhed. | 

Se the Statute of 2i Jab Revis 64p, + f62 the Erengthening of the 
ſtates ef the Dibjſects ajainft the King at#dIis Siitceſfd2#, 
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STATUTUM 


Statutum de finibus levatis, 
Editum Anno 27 Edw. 1. 


_— 


— -O— 


Uia fines in curia noſtra leyat' finem licibus debent 

imponere, & imponunt, & ideo fines vocantur, ma- 
xime, cum poſt duellum & magnam aſsiſam in ſuo caſu 
ulrimum locum finalem teneant imperpetuum ; jamque per 
aliquod tempuy preteritum tam tempore clarx memoriz 
domini Henrici Regis avi noſtri quam noſtro partes corun- 
dem finium & earum partium heredes contra leges & con- 
ſuerudines regni noſtri antiquitus uſiraras ſuper hujuſmodi 
finibus adnullandis & evacuandis admittabantur , propo- 
nentes quod ante finem levatum a tempore levationis cjuſ- 
dem, & poſtea petentes ſeu querentes aut eorum anteceſſo- 
res de tenementis in finibus contentis, aut de aliqua parte 
eorundem ſemper fuerunt feifiti, & fic fines hujuſmodi 
rite levat” per juratores patriz falſo ſubornatos & malitioſe 
procuratos multotiens evacuabantur & adnullabantur minus 
juſte: Nos volentes ſuper przmiſsis remedium adhibere in 
Parliamento noſtro ad Weſtm', ſtatuimus, quod di&tz cx- 
ceptiones ſeu reſponſtones vel inquiſitiones patriz ſuper hu- 
julmodi exceptionibus ſeu reſponſionibus nullo modo contra 
hujuſmodi recognitiones & fines de cztero admittantur. Et 
nos vero volumus, quod Raturum iſftud tam locum habear 
ad fines prius levat quam impoſterum levand'. Et vide- 
ant Juſtic' , quod norz & fines in curia noſtra impoſte- 
rum levand' publice & ſfolempniter legantur, & quod placita 
interim ceſſent omnino, & hoc hat per duos dies in ſeptimas 
na ſecundum diſcretionem Juſtic. 


' © Qui fines in curia noſtra leyati finem litibus debent im- 
ponere, & imponunt,& ideo fines yocantur,maxime cum poſt 
X xx duellum 


F22 


Glany- li.$, ca. 3. 


BraA, |.5. f0.435. 
Li. 3.106, Lib.4- 
246. 


Britton f0,90,91+ 


6 E.3. fol.2$. 


4 E+ 3. 46. 


Statutum de finibus levatu. Cap. 


duellum & magnam aſsiſam in ſuo caſu ultimum locum 
finalem teneant imperpetuum jam que per aliqued tempus 


rxteritum. ] HPerewith doe agree all our ancient Authozs, viz, G lanyill, 
Nota quod talis dicitur finalis concordia eo quod finem imponit negotio , adeo ut 
nenter litigantium ab eo de cztero liceat decedere. = 

BraRton, Item fi per concordiam, & finem fact', quz fimiliter peremptoria eſt, 
quia dicicur finalis concordia, & ideo finalis, quia 1imponit finem litibus. 


Bricton fol, go, & 91, Sont aſcuns choſes corporels que home ne purra my bien. 
purchaſer ſans aide de noſtre Court, ficome fees, & propretes & dount per accord del 
purchaſer, & del donour, coviendra lever fine en noſtre Court parmy la quel tiel man- 
ner de purchaſe tiendrent cffc& & eſtablere, 

Sc befoze in the Erpoſition of the Statute, called Modus leyandi fines, in 
the Parliament Roll, Anno 19 E,1, Rot,x 2, the Caſe of Margery late wife of 
Thomas Weyland, | 


T Jamque peraliquod tempus prxteritum, tam tempo- 
re clarx memorix domini Henrici Regis patris noſki 
quam noſtro partes earundem finium & carum partium 
hzredes (contra leges & conſ{uerudines Regni noftri antiqui- 


tus ufitatas) ſuper hujuſmodi finibus, &c.] The miſchief, o: 
rather the abule betoze this Statute, was in allowance of averments by 
parties and pz2ivies fo2 adnulling of fines levied Contra leges & conſue- 
tudines Regni noſtri antiquitus uſfitatas , &c, Whereby fines were many 
times unjuſtly avoided ; and what ſuch averments were, and wherefoze they 
were admitted, is declared by Stoner, one of the Juſtices of the Court of Com- 
mon Pleas, who repozted that he heard Sir William Bereford Knight, then 
Chief Juſtice of that Court, ſay, that in ancient times parties and paivies 
eould not avotd fines, | proponentes] as this Ac ſaith,* Quod ante finem leyatam 
& rempore levationis ejuſdem , & poſtea petentes ſeu querentes, aut eorum ante- 
ceſſores de tenementis in finibus contencis , aut de alqua parte earnndem ſem- 


per fuer* ſciſiti, Wut afterwards (in the reign of H, 3, in the time of inſur- 


rections and civil warres by the Gzandees of this Realm) it was uſed by the 
maintenance of the Gzandes,that parties and pzivies might avoid fines by ſuch 
averments, which averments in the reign of E. x. were continued untill the 
making of this Ac ; all which was affirmed by Sir William Herle Chief 
Juſtice, and farther he ſaid, that the ſame appeared alſo by this ®tatutg Dec fini- 
bus, as in fruth it dokh, 


q Partes carundem -. finium & earum partium hre- 


des, &c.] - Sos this Ac taketh away the ſaid averment, which by the 
matntenance of the Gzandes of the Realm had unjuftly crept in by parties 
and p2ivies ; fo2 the miſchiefe befoze this Statute was, as hath been ſaid, that 
when the conuſans de droit, &c, Was made to him that had never any thing be- 
foze, and the conuſee granted, and rendzed the ſame back again at the ſame in- 
ftant to the conuſo2 foz life, oz in fail with remainder over, who alwaies was 
ſeiſed, and in poſſeſſion of the land ; pzivies ( by colour that there was no 
tranſmutation of poſſeſſion) were againft Law permitted to avoid fines by the 
averment «fozeſatd. 

| And albeit this Stafute ertendeth to averments taken by parties and pai” 
vies, 4 ertendeth not to averments made by ſtrangers, that are no parties no2 
p2ivies to the fins, yet by the Common Law the hauteſſs and puiſſant fozce 
and 
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and nafure of fines was ſuch, that a meer ſtranger tould not have a generall 

averment againſt a fine, and therefoze it is repozted by Shard, one of the 27 E354 Waics 
Juffices of the Court of Common Pleas, that it was reſolved by the @ages _—_ __ 
of the Law, that the parties, oz their heirs ſhould have no averments againſt ,\7 ouh.0 
fines levied contrary to the fine to avoid it ; and that a ſtranger ſhould haveno ; ;. ibid 119. 
generall averment directly to avoid a fine, if it were not upon ſome ſpeciall Garrancy 37. 
matter, foz he that is Tenant after the fine levied is intended Tenant un, 4*£-3-14-14H.4 
der the ſtate of ſome of the parties to the fine, to whom by the Common Law 33-8. 

a generall averment is not given moze then to the partie o2 p2ivie : and the 

ſpeciall matter which giveth him the averment is, that after that he pleads 

that the parties to the fine had nothing in the land at the time of the fine levied, 

he doth fozmerly adde, that either he himſelf, oz ſome other whoſe eſtate he {$,*:3:39% 
hath, was ſeiſed at the time of the fine levied, xc. But yet that matter is ook = 
not traverſable, but a mean fo traverſe and avoid the fine, and therefoze the 331.6.21.22H.6 
Tenant that pleads that Plea doth conclude, Er de hoc ponit ſe ſuper patriam, 57: 17 E-3-53- 
without a further replication ; fo2 Liccleton himſelf that famous Lawyer re- 3* + Replics- 
pozteth, that it was adjuvged in the time of Sir John June, chief Juſtice of 13 3 *Reptint 
the Court of Common Pleas (who was conffituted chief Juſtice of that tjon 53. 14 H.4. 
Court, Februar, 9, Anao 14 H.6. and continued untill the 2oof Jan, Anno 17, 53. 12 E 4.13. 
of the ſame King, and then was made chief Juſtice of the Kings Bench) 3 X-7:9- Dier 
that when the Tenant pleads in bar againſt a fine, Qod partes finis nihil ha- ** 3 _—_ 
buerunt in ten? tempore levationis finis nec aliquis eorum aliquid habuit , ſed If; hon. ” 
quidam T, B. adtunc fuir ſeifitus, &c, cujus ſtatum, &c, Er de hoc ponit 40 E.3.30.b. 

ſe ſuper patriam , & prediftus querens fſimilicer. Andif it be found, that the 4: E.z. fol.14. 
parties to the fine had nothing, xc. the fine ſhall be avoided, though the ſpeciall Pier 1» Eliz.zge 
matter of the ſeiſin of himſelf, 02 of a ſtranger at the time of the fine levied *9* 

be not found, And ſoit is inthe caſeof the like Plea to avoid a recovery, oz in Djer ubi ſipra. 
caſe of a counterplea of a Uoucher,x the like: all which you may read in that Re- Pl.com.354. 432 
po2t,x this kind of pleading remains at the Com:L aw ſince the ſfatute of 4 H.-, 


qT Etcarum partium her edes.] This is not intended of an 
heir in blood onely, but of ths heir of the land ; foz Hzres dicicur ab hzredi- 13 E-3- Replic. 
tate : and therefoze if the heir apparant be ſciſed of land, and the anceſtoz levie ** *7 £-3+ 52+ 
a fine of the ſame land, and dyeth, this ſhall not bar the heir, foz he claims not 
the land, whereof the fine is levied, as heir unto him, 

Se in the Parliament Roll of Anno 14 E. 3.a notable caſe of an averment «,, p,.1;am. An. 
taken by a ſtranger againſt a fine, and afterwards adjudged, which caſe is a- :, £.3.nu.z:. 
bzidged by Firzherbert, x 3 E,3, tic, Voucher, 119. but moze cffecually in the Thecaſc of Sic 
Parliament Roll, John Stanton 

ut ſ&ing the learning concerning averments of parties, + p2ivies, andof o—_ ws a 
ffrangers hath ben delivered as is afozeſaid ; it is objected, that when Joyn- ,, x. ;. youch, 
tenancie is pleaded by fine in abatement of the Writ, that a ranger foz main- x19. 
tenance of his Writ could not take any generall averment againft the fine, 22 £-3.4-24 E.z- 
And this being agredunto them, as is abovteſaid, then they pzoccded, that in ty 7 wh 
the caſe of a fine the Demandant could have no replication thereunto, as toſay ,,' ACzb.us Ag 
that the other Joyntenant not named in the Writ by his Ded releaſed befoze p.z. 4; A's. 
the Writ bzought, o2 that they both infeoffed A. which reinfeoffed the Tenant; 23 AC.r3.15E.3. 
and this was ſaid to be in reſpect of the height, and puiſſant fozce and nature of Mzinr.de Bre. 55. 
the fine: But to this if was anſwered, that the ſame heldat the Common Law $ hs —__ 
in caſe of Joyntenancie by Deed, and therefoze that could not be the cauſe ,, x. via. c. 
thereof. Then another reaſon was ſought foz, and that was that the land was x E.3.5.z E.3.20. 
the fr&-hold of another, and therefoze it ſhould not bEput in Tenancie(that is, 24 E-3.79-4 E-3- 
in plea of Law in danger to be loſt ) without the party himſelf : But if ths _ E.3- 33+ 
fine 02 Deed were made by the Demandant himſelf to the Tenant and another, ****3: 77 
then he might confeſſe and avoid the fine ; as to ſay, that ſince that time the 
Joyntenant infeoffed him,o2 the like, becauſe the Demandant was party. 1But 
again it was affirmed, that that reaſon could not hold in reſpec ofthe mon 
Frer 2 res 
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free-held, fo2 that might hold alſo where Joyntenancie is pleaded without 
12E.z. Af, 116. fine 0z Deed, but there it 1s evident that the Demandant thall maintain his 
TUrit, and try a third perſons free-hold, nay the Judges themſelves were ſome 
times ſo fearfull to weaken the trength andfozce of fines, and ſometime fo 
13 Ez. Garranty bedazeled: with the baight ſolemnity of the fine, as ©ir Jobn Stoner Chick Jus 
17. ſtice of the Ccart of Common Pleas did ſee, that an averment ought to be had 
againſt a fine, both by conſcience andthe Law of God ; and yet leſt the fine 
ſhould be avoided, he would be adviſed. Zhis doubtfulneſſe grew , fo2 that 
the true diverſity was not obſerved between averments, where they were 
made by parties and pzivies, and where by ſtrangers, noz the true pleading 
thereof reſolved upon, | 
3E.3.25.b.24.E.3 Fw, that truth (the mother of Juſtice)might not be ſuppzeſſed,it hath been 
78. 14 H.6,8:5. reſolved that againſt a Joyntenancie pleaded by fine, the Demandant may 
Dier z3E1iz.290. confeſſe and avoid the fine, as to ſay, that the Joyntenant not named releaſed 
ds befoze the Writ bzought, o2 that they both infeoffedone, who reinfecoffed the 
Srat.de Conjun- Tenant, o2 the like; fo2 theſe oz the like Pleas confefſing and avoiding the 
_ feoftatis, fine, do in no ſozt weaken the ſtrength oz fo2ce of the ſame. 
3 Ex Min, de ut againft Joyntenancie by fine the Demandant cannot take a generall 
Bre.x-Regiſt.,2 AVerment that the Tenant is ſole ſeiſed,fo2 that ſhould ſemi to weaken the fozce 
x E.3.5.2 E.3.20. Of the fine ; and the Statute of ConjunRtim teoffatis Anno 34 E,1., ertends not 
4 E.3-30.8 E.3. fo Joyntenancie by fine; but to Joyntcnancie by Ded onely, to take the 
__ = I generall averment againft the Ded, that the Tenant is ſole ſeifed : and thus 
ibi.13.14.18A9.6 re all the Boks ( whereof there be many ) that ſemed prima facie to diſagrs, 
21 Af.28.22E.3. WAl reconciled, And this Statute De conjunGtim feoffaris, ertends not onely 
- 45246, 22 Aſl.54. fo Afſiſes, but to Writs of Dower, andother reall Writs of Przcipe quod 
23 ud et 1 reddat, * but not to Writs of Gard, oz the like, 
Apa T Green Chief Juſtice, Anno 24E, 3. granted, that this Ac of 34E.r, was 
P.4. made moze in damage of the people,then in amendment ofthe Common Law, 
* 27 Aſl. p.3- : 
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SANRABSRTSTREERL BENE KESELISERS 


Confirmationes Chartarum de li. 
bertatibus Angliz & Foreſtz. Anno viceſi- 
mo quinto Edward! priml. 


CT. £ 


Dwrard per la grace de Dieu Roy Dangleterre,Seigniour 
Evita & Duke Daquitaine, a touts ceux que ceſtes 
letters preſents oiront, ou verront, Salutem. Saches nous al 
honor de Dieu, & de ſaint eſgliſe , & au profit de notre 
realme, avoir grant pur nous , & pur nous heires, que la 
chartre des franchiſes, & la chartre de la foreſt, les queux 
fuerent faitz per commen de tout royalme en le temps le 
roy Henry pier, ſoient tenus en routs lour points, ſans nul 
blemiſmenr, & volons que meſmes cels chartres deſous no- 
ſtre ſeal ſoient envoyes a nons Juſtices auxi bien de la fo- 
reſt, come as autres : & a touts les viſcontes des counties; 
& a touts nous autres miniſtres, & a touts nous cities par- 
my le realme eoſemblement ove nous briefes , en les queux 
ſerra contenus que ils facent les avantdits chartres publier, 
& que ils facent dire al people, que nons les avons gaants 
en tours points, & a nous Juſtices, Viſcontes, Maires, & au- 
tres miniſtres, que les loies de 1a terre de ſous nous ount a 
guier meſmes les chartres en touts lour points empledes de- 
vant eux en jugement, facent allower : ceſtaſcayoir le grande 
chartre come ley common, & la charter de la foreſt, en a- 


mendement de noſtre realme. 


Fo2 the tile of the Kings, and fo2 the King that ſpake firſt in the plarall 
number [nous | as our King hcre doth, lee Magna Charta cap. x. and the firſt 


part of the Infticuces, ſt, 1, 


T Per les letters patents.) gas of Parliaments are many times 
in fozm of Charters, oz Letters Patents ; Vide Magna Charra, cap. 1. & liber 


8, fol, 1, &c, in caſu Principis, 
The title of theſe ®tatutes is, Confirmationes Chartarum de libertatibus 
Angliz & Foreſtz ; and frue it is, that hereby the ſaid Charters are erpzeſly 


confirmed ; But they are alſo ercellently interp2eted ( which is a confirma- 
tion 
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tion in Law) foz -here is nothing enacted, but it is included within Mag. 
na Charta, 


« Al honour de Dieu, & de ſaint eſgliſe, & au profit de 


noſtre realme.}] This is 02 ſhould be the true end of all Parliaments. 
®& Maona Charts in the file thereof, and all ſucceeding Parliaments have 
in effect followed this p;ecedent. 


« Per commende tout realme.”)] That is, by the common aſſent 
of the Kealm by authozity of Parliament and many fimes per communicatem 
Angliz ; it fignifieth alſo an Act of Parliament , foz if cannot be per commu. 
nitarem Angliz, but by Parliament, as hereafter ſhall be ſhewed. 


« Soient efivoyes a nous Juſtices, &c. & a touts nous 


cities, &c. enſemblement ove nous briefs. etoze Pzinting, 
and till the Raign of H.7. Statutes were ingroſſed in parchment, and by the 
Kings Writ p2oclaimed by the Sheriff of every County : this was the ancient 
Law of England, that the King commandments iſued and were publiſhed in 
fozm of Writs(as here it was:)An excellent courſe, and wozthy to be reſtozed, 


Que les loyes de la terre de fous nous ount a guier 


meſmes les chartres, GC. } This is a clauſe wozthy to be Witten in 
letters of gold, viz. that our Juffices, Sheriffs, Paio2s, and other Biniſters, 
which under us have the Laws of our Land to guide them, ſhall allow the ſaid 
Charters in all their points, which in any Plea ſhall come befoze them in 
Judgement : And here it is to be obſerved, that the Laws are the Judges 
guides, oz leaders, accozding to that old rule ; Lex eſt exercitus judicum tutiſſ- 
mus duRor, 02 Lex eſt optimus Judicis Zenagogus, and Lex eſt tutifſima caflis, 
There is an old Legal wozd, catled[ Guidagium] which lignifieth an office 
of guiding of travellozs thzough dangerous and unknown wayes ; here it aps 
peareth that the Laws of the Realm hath his office to guide the Judges in all 
cauſes that come befoze them in their wayes of right Juſtice, who never yet 
miſguided any man, that certainly knew them, and tculy followed them, 


T. Legrand chartre comeley common, & la chartre de 
la foreſt,cn amendement de noſtrerealme.] whe cence herectis, 


that the great Charter, andthe Charter of the Fozeſt are to be holden foz the 
Comman Law, that is, the Law Common fo all ; and that both the Charters 
ars in amendment of the Realm ; that is, toamendgreat miſchiefs and incon- 
veniencies which oppzefſed the whole Realm befoze the making of them. 


— —_ x 


—_ —— 


CAP. IT. 


| ja yolons, que $1 nul judgement ſoit done deſormes 
encountre les points des chartres ayantdits per Juſtic', 
ou per autres de nous miniſtres, que encountre les points 
des chartres tenont plee deyant cux, ſoit defaite, & pur ni- 
ent tenus. 


What 


Confirmationes Chartarum. 


Whatſoever judgement is given againft the Statufe of 
Charta de Foreſta is made void by this Ac, and may be rev 


Cap. 3,4.5- 


Magna Ch 


arta, 02 of 


| ed by Writ of 
Erro2, becauſe the judgement is given againft the Law, foz this Act ſaith, Soic 


defair, & pur nient tenus, 


CAP. III. 


T volons que meſmes ceſtes charters deſous notre 
ſeale ſoient envoyes as Eſgliſes Cathedrals par my no- 
tre royalme, & la demoergent, & ſoient deux foits per an 


lieus devant le people. 


Pere it is tobe obſerved what care was faken fo2 the pzeſervation of theſe 
Charters, andof this Ac of Parliament, foz it is god chance toobfaine, but 


great wiſdome to keep. 


CF, © 


T que Archeveſques & Eveſques denuncent les ſenten- 
ue coun- 


ces dexcommengement countre touts iceux, 
tre les avantdits chartres vendrount en dit ou en 


alt, ou en 


cide,, ou en counſeil, ou en nul point enfraindrant, ou 
Er que cels ſentences ſoientdenuncies &.. 
publies deux foits per an per les prelates avantdits. Er fi 
meſmes les prelates en ul de eux foient negligentes en la 
{ques de Canter- 
brie, & Deverwike, que pur temps ſerront, {icome covient, 
ſoient repris & deftreintx a meſme cel denunciation faire en 


countre vendront. 
denunciation ſuiſdir faire, per les Archeve 


la forme avantdit. 


This Ercommunication the Pzelates could not pzonounce without war 
rant by authozity of Parliament, becauſe it concerned Tempozal cauſes, 


CHE. 


T pur ceoqueaſcuns gents de noftre realme ſoy doub- 
rent, que les eides & les miſes, queux il nous ount fair 
avant ſes heurs pur nous guerres & auter boſoignes de Jour 
' Sraunt & lour bone voluntie, en quel maner que faits ſoi- 
ent, puiſſont turner en ſervage a cux & a lour heires , pour 


ceg 


528 


See hercafter for 
this word, Stat. 
de Tallag. non 
conced, 34 E. 1. 


See the Stature of 
34 E-1. ubi up. 


Vide Calvins 
Caſe. Lib.7. fo.7, 
$. &c, 
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nu.17, 7 E.y.nu. 
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4 H. 4. cap.13- 
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ſus 44 E. 3. vir 
Rich, Pembrughs 
Caſe, Vide Mag. 
Cha:r. c.20, vab, 
exile, Confirm. 
Chart. 25 E.1. 
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ceo que ils ſerront autre foits troves en rolle, & aux- 
int priſes que ount eſte faits parmy le royalme per nous mini- 
ſters en noſtre noſme. Nous avons o_ pur nous & pur 
nous heires, que mes tielx eides, miles ne priſes, ne trerons a 
cuſtome pur nul choſe que ſoit fair, ou que per tolle, ouen 
autre maner poet eſtre trove. 


T Eydes & miſes.] Auxilia at this time was a general wozd, not 
only including aides due by Law, and tenure, as aide pur faire fits chivalier, pur 
file maneer, &c, but aides alſo granted by the free will of the Subjects in Parlia- 
ments, which afterwards were called Subſidies ; and here this wozd eides is 
taken foz an aide granted by authozity of Parliament. 


q Miles] are pzoperly taken foz expenſes o2 charges, but here in 
this Act they are taken foz tasks, tares, tallages, o2 takings, 


C7 Purnous guerres, 6c.) The King hadobfained by fre& conſenf, 
and ga-'d will tn Parliaments pzecedent Aides, Sublidics o2 Tasks foz the 
maintenance of his Wars in fozein parts, which hcwſcever they were granted 
in full Parliament, yet (as here it appeareth) many men doubted, might turne 
in ſervage of the Subjecs of the Realm, fo2 that it was holden that they ought 
not to contribute to the maintenance of the Kings Warres out of the Realm; 
And thereupon Bohun Earle of Hereford and Eſſex, Bigh Conſtable of England, 
and Bigor Carle cf Norfolk and Suffolk, and Marſhal of England, fo2 that it 
concerned matter of Arms and Warre, exhibited a Petiticn to the King in 
French, in Anno 25 E.1, befoze the making of this Act, Which J hate ſ&n an- 
ciently reco2ded, on the behalf of the Commons of England, concerning the ſaid 
matter,and thereupon the King at this parliament yielded to this Act that ſuch 
aides, tasks, o2 takings ſhould not be dzawn to cuſtome foz any thing that had 
been done in that behalf, 

4ut yet this matter was never in quiet until if was moze particularly er- 
plained by divers Ads of Parliament, which we have dzawn intoone body of a 
L aw divided into ſeveral bzanches. 

1. No man ſhall be charged to arme himſelf, oz fo finde men of arms, o2 any 
Yoblers 02 Archers (other then thoſe that hold by ſuch ſervices, o2 devoires of 
the King, o2 of other Lo2ds) if it be not by common conſent, and graunt in 
Parliament, 

2, No man ſhall be compelled fo goe to the Kings UWarre out of his 
Shire, but where neceſſity of ſudden comming of ſtrange enemies into the 
Realm, d 

3. No man ſhall be charged to give any wages either fo the pzeparers o2 cons 
beyozs of Souldiers, o2 to the Souldiers to go into Scotland, Gaſcoin, o2 clſe- 
where ; but that men of Arms, Yoblers, and Archers choſento gointo the 
Kings ſervice out of England, ſhall be at the Kings wages from the day they 
depart out of the Counties where they were choſen, till they return. 

Which Acs of Parliament are but declarations of the ancient Lawof Englid. 
And acco2ding to this ancient Law, the Commons after the ſame declaratozy 
Acts of Parltament did, when this point concerning maintenance of Wars ont 
of England came in queſtion, make their continual clatm of their ancient fre- 
dom and birth-right,as in x H.5.and in 7 H,5.&c, the Commons made p2oteſta- 
tton that they were nof bound to the maintenance of War in Scotland, Ireland, - 
Calice,France,Normandie, 02 other fozein parts, and cauſed their p;oteftations to 
be entred into the Parliament Roll where they yet remain; which in effect agre- 
eh with that,which upon like occaſion was made in this Parltament of 25E.1. 
But 
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But here may be obſerved, that when any ancient Law oz Cuſtome of Par- 

liament is b2oken, and the Crown poſſeſed of a pzecedent,how difficult a thing 

it is to reſtoze the Dubjec again fo his fozmer freedome and ſafety. 
Now how of ancient time Douldters were levied, muſtred and entred of Ke- 

co2d,xc. (an ercellent military policy) which will conduce much to the finding 

of the true ſenſe of this, and other Statutes, concerning this matter, ſ& the 

third part of the Inſticutes, Cap. Felony in ®ouldiers that depart, 4c. in the 

Expoſition of the Statute of 18H.6, cap. 19, Sw the Statutes of 1 i H.7, cap.7. 

and Ig H, 7. caps I, | 


CAT FE 


T axint avons graunt pur nous, & pur nous heires, 
FE: Archeveſques, Eveſques, Abbes, Priors, & as aurtes 
gents de. Egliſe, as Countes, Barons, & atout la Commi- 
nalty dela terre, que mes pernul beſoigne tiels manners 
des aides, miſes, ne priſes, ne prendrons forſque de com- 
mon aſſent de tout le Royalme, & pur le common profit 
de ceo: ſaves les auncient aides, & priſes dues & accu- 
{tomes. 


The cauſe of the making of this bzanch, and of ſuch ſpecial mentioning of 
the Clergy, was, that the King did, againft the ancient Laws and Cuſtomes of 
the Realm, collect money by Commiſſion without aſſent of Parliament, not 
only of Earls, 1Barons, and Comminalty, but of the Clergy, who in thoſe days 
claimed a p2iviledge and immunity from ſecular aides and Subſidies, (by pze- 
tert of a late conſtitution made by Pope Boniface: ) The Clergy tod ſo ſtontly 
in defence of their pziviledge, that Sir Robert de Brabazon the Kings Chief 
Juſtice pzonounced openly in the Kings Bench, (in terroxem)that from thence- 
fozth no Juffice ſhould be done fo2 them at their ſuit, but Juſtice ſhould be done 
againſt them in the Kings Courts at any other mans ſuit, Wut at this Par- yia.s:ar.ge 348. 
liament this bzanch gave ſatisfaction to all, fez hereby it is enacted that every De Tallagio noo 
aide and task andother taking muſt have two ſpecial pzoperties, the one in the concedendo, 
Creation, viz. that it be given by the common conſent of the whole Realm in 
Parliament ; the other in the Erecutton, viz. that it be given and imploied foz 
the common benefit of the whole Realm, and not foz pzivate oz other reſpeds ; 
which wozds, [ Ec pur le common profit de ceo ] in the impzeſſion of Torcell are 
injuriouſly omitted. 


T Saves les auncient aides & priſes dues & accaſtomes:] 
The ancient aids are here intended, Aide pur file marier, pur faire firs chiyalier, 
and reliefes by reaſon of tenures, and the ancient takings oz ſeiſures are here 
intended, ſuch as were due to the Crown, Jure przrogativz, as waifes, ffrayss, 
the gods of Felons, and Dut-laws, Deodans, and the like, [ratione tenurz] as 
. ry and ſachother as did lie in ſeiſure 92 taking by reaſon of any tenure o2 
curomes 


Yyy CAP. 
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CAP. /IL. 
Ez pur ceo que touts le pluis de Ia comminaltie du 


Realme ſeiſent durement greve de la malerot des leyns, 
ceſtaſcavoir, de cheſcun ſacke de leyn quarant ſoulz, & 
nous ont pries, que nous les voudrons relefler: Nous a 
lour prier les avons pleinment relefles. Et nous ayons 
graunt pur nous & pur nous heires, que mes celes ne 
prendrons ſans lour common aſſent, & lour bon yo- 
wiov Sauve a nous & a nous heires la cuſtome des leyns, 
pealx, & quires avant grauntes per Ia comminaltie ayant- 
dit. Enteſmoignancies des queux choſes nous avons fait 
faire ceſtes nous letters oyerts. Teſmoigne Edwarde no- 
ſtre fits a Londres le x. jour DoCtobre, lan de noſtre 


rel gnc. xXxV. 


See before the Stu CT Et = ceo que tout le pluis de Ia communaltie du 
mee of Magn? Realme ſciſent durement greve de la maletot des leynes. s. 


C harra cap. 30. 
decheſcun fackedeleyn 4o.s. &c.] The grievance was, that the 
King had lately, without common alent of Parliament, ſet a charge of fozty 
ſhillings upon every ſack of woll, here called by the name of malctor, that is, 
the ill toll oz charge, foz the wozd [ Impoſition ] was not yet heard of in any 
Reco2d, 
Or moze of this matter in the Erpoſition upon the thirtieth Chapter of 
Magna Charta, 
his is an excellent p2ecedent, that when grievances are found out, aud 
_ that they be put downe and overthzowne by Authozity of Par- 
lament. 


C Er nous avons graunt pur nous & pur nous heires, 
que mes celes ne prendrons ſans lour common aſſent & 


lour bone volunt.] This is wozthy of obſervation, whereof you may 
read in the Crpoſition of the 3o Chapter of Magna Charta, 


T Avantgraunts per le comminaltic avantdit.] wythe Com 
mijnalty afozeſaid, that is, by Act of Parliament, foz the Comminalty of Eng- 
land cannot grant but by Parliament. 

Rot.Par. 3E.1.m, Afb ſome ſay that the Comininalty are here named foz2 thze reſpeds : x. Foz 
89. ©0090 among that they are the greater part. 2, Foz all aides and Subſidies begun with them. 
"Argon *Y* 3+ Foz that the farre greater benefit to the King comes from them. Foz in 
communicatem @Dubſidies the Comminalty filleth the Kings coffers ; but ſome have ſaid that 
Angliz, &c. vid, * commune and Comminalty do lignifte as much as the peopte, that is, all the 
Magna Chara @ubjeds of the Realm, and ſoit was taken in divers Parliaments in this 
> SS. Kings reign, andin this alſo, ſo as commune ſhould ſignifie the people, and 
mi” Commons apart of them, 


Chart. cap.1. 
« Les cuſtomes de leynes.] he Cuſtomes here intended to be ran- 
tcd 
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ted by Parliamenf, were 6.s. 8. d. fo2 the tranſpoztation of a ſack of Wowill, 
and 6-8. $8.d. foz every 300, Pelts tranſpozted, and 3:8, 4+ d, fozthe tranſ- 
poztation of a lall of Leather. 

Theſe cuſtomes were granted fo King Edvw. 1. as it appeareth in Rot.patent. Ror. Par. 3 B.1. 
3 E.1, Cum Przlati, Magnates, & tota communitas regni noftri nobis conceſs* m. 1, & g. Ror. 
quandam noyarn conſuctudinem de lants, pellibus, & corus tam in Anglia, quam Finium 3 E.t, 
in Hibernia, & Wallia, regnum noftrum exeunttbus imperpetuum nobis & heredi- Mich. 
bus noſtris percipiend* in forma ſubſcripta z viz, de quoliber ſacco lanz dimidiam jn rig 
marcam , de ſingulis treſcentis pellibus lanuris que faciuntunum ſaccum dimi- retorn, breyium 
diam marcam , 8 de qualibet laſta coriorium anam marcam, illorum ſcilicet cori- x rem. Thefaur, 


orium , pellium , & lanarum , quz portus Angliz , Hiberniz, & Wallizz regnum 5X inne EXPO 
noſtrum exibunt, &c, - - P = 


gna Charta.ca-36. 


Statutum 
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Stat. de Tallagio non concedendo, 
Edit. eAnno 34 Edw. 1. 


CHAP. ' L 
Nx tallagium vel auxilium per nos, vel hzredes 


noſtros in regno noſtro ponatur, ſeu leverur fine yo- 
luntate, & afſenſu Archiepiſcoporam, Epiſcoporum, Comi. 
tum, Baronum, Militum,Burgenfium,& aliorum liberorum 
com' de regno noſtro. 


Albeit that this Ac is not next in courſe oftime, yet being next in matter, 
we have thought god to handle this Aa befoze others, 

There were two cauſes of the making of this Ac ; the firſt was, that where 
King E. 1. having conceived juſt diſpleaſure againff the French King, foz the 
injury done unto him, in with-holding Aquitaine, and other his Inheritance in 
France ; and where the French King had grievouſly,and with tkrong hand vered 
and over-layed Guy Earl of Flanders , and had won much of his lands from 
him : King Edw, the firff intending to aid and aſiff the ſatdEarl, andfg 
reſcue him out of the hands of the French King, who was ready to devour him 
and his Earldom, did require ſpectally of Humfrey le Bohun Carl of Hereford 
and Eſſex and Conſtable of England, and of Roger Bigot Earl of Norffolk and 
Suffolk Parthall of England and of all the Carls, Barons, Knights, and 
Eſquires, andof all Free-holders of 20. l. land within his Kingdom, whether 
they held of the King in capice , oz of other whatſoever, to contribute to his 
wars in Flanders in reſcue of the ſaid Earl , oz finde able men to go with him 
on that journey : which the Conſtable and Parſhall, and many of the Po- 
bility, and of the Knights and Eſquires, and ſpecially John Ferrers taking part 
with them, and all the Fre&-holders aboveſaid vehemently denyed, unleſſe it 
were ſo ozdained and determined by common conſent of Parliament, as had 
ben befoze enaced in the Parliament of Anno 25 E. 1. by the A of Confirma- 
tiones Chartarnm, as befoze it appeareth. 

Lhe ſecond cauſe was, that the King the yer befo2e hadtaken a Zallage of 
all Cities, Bozoughs and Towns, without aſſent of Parliament ; whereupon 
grew great murmuring and diſcontentment among the Commons. Foz pa- 
cifying of which diſcozd between the King and his Nobles, and foz the quiet- 
ing of the Commons, and fo2 a perpetuall and a conftant Law foz ever after 
both in this and other like caſes, this Act was made in the four and thirtieth 
per of his Raign. 


>» monoee 7 Nullum Tallagium.) Tatagium, oz Tailagium cometh of the 
15 E.z.Avowry French wo2d Tailer, fo ſhare oz cut out a part,4 metaphozically is taken when 
206, F. N.B.14, the King 02 any other hath a ſhare oz part of the value of a mans gwds o2 chat- 
_— REID ;, fels, o2 a ſhare oz part of the annuall revenue of his lands, o2 puts any 
Quo War. Charge 03 burthen upon another ; ſo as Tallagium is a generall wozd, and doth 


Bre. 24 includes 


De T allagio non concedends, 


Cap. 1. ' 
include all Subſidies, Tares, Tenths, Fiftens, Jmpoſitions, 02 other bur- 
thens 02 charge put o2ſet upon any man,and ſo is expounded in our. 15oks, here 
it is reſtrained to Zallages, ſet oz levyed by the Ring oz his heirs, 

* Robert us de Haye impl' Richardum le Waleyes cums al' pro captione averi- 
orum in duobus locks, apud Lindefield vocat' Northflet & Southuſe, Ipſi 
dicunt quod Willielmus filius Walteri le Haye tenet de eo on ten 4- 


pud Lindefand per ſervitium xi.s, & per Tallaginm ei faciend' ad vo- 
luntatem ip ſins Richardi, & quia ipſum Willielmum talliavit, Anno Re- 
gis none, una vice ad 11,5. aliavice Anno decimo, ad xwiii, d. quod 
Tallagium ti aretro fuit pro predicts tis. per annum, ipſum Willielmum 
diſftrinxit ſuper feodum ſuum pro pred arreragits: Robert us dic” quod pred 
willielmis tenuit de co predift ten per certum ſervitium , & non per 
Tallaginm ad voluntatem ſnam, & dic quod de illo ſervitio nihil ei are- 
tro fuit, &c. Richardus dicit quod advocat predittam diſtriitionens 
ſuper prediif Willielmum, & non ſuper ipſum Robertum ; Et petit In- 
dicium ſi idem Robertus, qui non eſt tenens ſuus, nec diſtriitio ſuper ip- 
ſum advocatur, poſſit ſervitium ſuum dedicere : Ideo conſiderat” eſt quod 
predittus Richardus inde ſine die, Et prediitus Roberts nihil cap per 
brevc ſum, ſed ſit in miſericordia pro falſo clam” ſuo , Et predifFus Ri- 
chardus habeat returnum averiorum, Cc, 


T Auxilium.} and this wozd was uſed in the Statute of 25 E.r. 
whereof ſomewhat hath been ſaid 4n the Expoſition thereof, 

Pou may read further in that ancient Recozd intifuled de modo tenendi 
Parliamentum 'rempore Regis Edw, filii Etheldredi ; debent auxilia peri in pleno 
Parliamento, ©o, as hath been ſaid befoze in the Erpoſition upon the 36. Chap- 
ter of Magna Charrta, and of 25 E.r, Theſe Ads are but declarations of the an- 
cient Common Laws of this Realm, 


<Nullum tallagium, vel *auxilium per nos,vel hzredes 
noſtros in regno noſtro ponatur, ſeu leverur fine voluntate, 
& aſſenſu Archiepiſcoporum, Epiſcoporum, Comitum, Ba- 
ronum, Militum, Burgenſium, & aliorum liberorum com 


de regno noſtro.] Theſe wozds are plain without any ſcruple, abſolute 
without any ſaving. Abſoluca ſententia expoſitore non indiger, 

And this is as much as to ſay, that no Subſidy, Task, Tenth, Fiftenth, 
Jinpoſition, 02 other aid o2 charge whatſoever, ſhall by the King o2 his heirs be 
put o2levied without the Common Councell of the Realm, that is, by the will 
and alent of the Archbiſhops, Biſhops, Earls, Barons, Knights, Burgeſſes, 
and others of the Counties, that is toſay, by grant and Common aſſent in 
Parliament. 

Within this Ac are all new Offices creced with new fees, o2 old Dffices . 
with new fees, fo2 that is a Tallage put upon the Subjec, which cannot be 
done without common aſſent by Ac of Parliament. And this doth notably ap- 
pear by a Pefttion in Parliament in Anno 13 H,4., Where the Commons 
complain, that an Dffice was ereded fo2 meaſurage of Clothes and Canvas, 
with a new fee fo2 the ſame by colour of the Kings Letters Patents, and pzay 
that theſe Letters Patents might be revoked, fo2 that the King could erect 
no Dffices with new fees to be taken of the people, who may not ſo be chargep 
but by Parliament. | 

Lhe Royall anſwer of the King in Parliament was, that the Statates 
therefoze p2ovided ſhall be obſerved, which Dtatutes were the ſaid Ac of 25 E.r. 
and 
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De T all agio non concedendo. Cap.2,3,4. 


and this of 34E.1, &c. and accozdingly Judgement was zlfo giten.in the 


13 H4.fol16,19, Kings Wench, ſo as this point was both reſolved in Parliament, and adjudged 


Rot. Parl.22E.3. 
mi.24. Rot, Parl, 


by Law accozding to thele @tatutes ; andhereby it appeareth that theſe were 
Ads of Parliament. 

King Edw. 3, had granted fo Robert Poley a new office of meaſuring of 
Wozſteads, with a new fee ; and it was at the Petition of the Commons re- 
ſolbed in Parliamont fo bs void, and afterward revoked as void by authozity 
of Parliament ; andthe like Law ts in all like caſes. 

Kote that the wozds of this bzanch are generall, Nullum Tallagium, &c, po- 
natur, {tu leyerur fine voluntate, &c. and ſaith, Per nos, & hzred* noſtros but not 
Pro nobis, aut ad opus noſtrum, But generally ſo as all Tallages, burthens, oz 
charges put upon the Subject by the King, either to o2 fo the Bing, oz tooz 
foz any @ubjec by the Kings Letters Patents, o2 other commandement 02 03- 
der, is p2ohibited by this A, unleſſe if be by common conſent of Parliament , 
And note that the wv2ds are in the disjunctive, [ Ponacur ſcu leverur ] ſo as if 
it bs ſet by the King, although it be not levied by him, but by a Subjeq, as it 
was in the caſes aboveſaid, if is within the purview of this Statute. 


C&EP. IL 
Ne miniſter noſter, vel hzredum noftrorum capiat 


blada, correa, aut aliqua alia bona cujuſcunque, ine 
voluntate & affſenſu illius, cujus fuerint bona. 


— 


Df this bzanch we ſhall have juff occaſion fo ſpeak when we come tothe 
Statute of 28 E. 1, cap. 2. andtherefoze do purpoſely omit to ſpeak of it here. 


CAP. I1I 


Ihil capiatur de cxtero nomine, vel occaſione male- 
tot de ſacco lan. 
Dd foz Maletot 25 E,3-cap. 6. & Magna Charta, cap, 30, and albeit it was 


ouſted befoze, yet Nunquam nimis dicicur, quod nunquam ſatis dicitur ; by this 
Act it is both pzohibited by the generall purview, and alſo by this particu- 


lar bzanch. 


I 


CAP. I). 


Olumus & concedimus pro nobis & hxredibus no- 
ſtris, quod omnes clerici & laici de regno noftro ha- 
beant omnes leges, liberrates, & liberas conſuerudines ſuas ita 
libere & integre, ſicur cas aliquo tempore melius & plenius 


habere conſueverunt. Er fi contra illas quocunque articulo 
1 


Cap.s5. De T allagio non concedend: 


in przſenti Charta contento ftaruta fuerint. edita per nos & 
anteceſſores noſtros, vel conſuetudines introdutx: volumus 
& concedimus , quod hujuſmodi conſuetudines & ftatuta 
vacua & nulla int in perpetuum. 


This containeth a reſtitution general to the Subjects of all their Laws, 
Liberties, and free Cuſfomes, as frely and wholly, as at any time befozc in 
the better and fuller manner they uſedto have the ſame, and this dothnot only 
ertend to Magna Charta and Chartade Foreſta, but to all other Laws, Liberties, 
02 Freedomes, and Free-cuſtomes whatſoever. | 

But what if any Act of Parliament have ben made contrary to any Article 
in this Ac contained ; this latter clauſe, viz, Er fi concra illas, &c, containeth 
a repeal of all Statutes made by King E. 1. oz any of his anceſtozs againft any 
Article in this Ac contained, that 1s to ſay, concerning the firſt Chapter , 
Nullum tallagium , &c, 02 the ſecond, Nullus miniſter nofter ; oz the third , 
Nihil capiatur; 02 this fourth, which is molt generall, Volumus & con- 
cedimus, &c. x 

Vereby it may be obſerved how pzudent antiquity could contain much mat- 
ter in few woozds. 


CHAP. #. 

Emiſimus etiam Humfredo le Bohun,Comiri Hereford' 
& Eſlex, Conſtabular' Angliz, & Roger” Bigot Comiti 
Norff. & Suff. Marceſcallo Angliz, &aliis Comitibus, Baro- 
nibus, Militibus, Armigeris, & I. de Ferreres, ac omnibus aliis 
decorum ſocierate, confederatione, & concordia exiſtentibus: 
necnon & omnibus viginti libratas terre tenentibus in regno 
noſtro, ſive de nobis teneantin capite, fivedealioquociinque 
ad transfretand” nobiſcum in Fland' certo die vocatis, ranco- 
rem & malam voluntatem erga nos habitam, aceriam tran(- 
greſciones fi quas nobis fecerint, uſque ad prxſentis Chartz 
confe&tionem. Etad majorem hujuſmodi rei ſecuritatem yo- 
lumus & concedimus, quod omnes Archiepiſcopi, & Epiſco- 
piia perpetuum habeant in ſuis Cathedralibns Eccleſtis, ha- 
bitanti przſenti Charta lefta excommunicare, & publice in 
ſiogulis parochialibus Ecclefiis ſuarum Dioc' excommunica- 
tos denunciare bis in anno omnes illos, qui contra tenorem 
prxſentis Chartz vim & effectum quoquo modo vel articulo 
(cienter fecerint, aut fieri procuraverint. In cujus rei teſtimo- 
nium przſenti Chartz figillum noſtrum eſt appenſum una 
cum figillis Archiepiſcoporum, Epiſcoporum, &c.qui ſponte 
juraverunt, quod tenorem prxſentis Chartz, quantum in eis 
eft, in omnibus cauſis & fingulis articulis ſervabunt, & ad 
obſervationem fidele auxilium przſtabunr, &c. 


af 
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42E.3-a.1, fimit 


25 E. 1.Confirm, 


Rot. Parl. 9 H.4. 


procerum, & Co- 
mitat, 70. cap, fi- 


De T allagio non concedendo, Cap.z: 

If you compare our Engliſh Vifkozies with this Act of Parliament, the 
old ſaying ſhall be verified, that Recozds of Parliament are the trueft 
Viſtoz:ies. 

Although the King had conceived a deep diſpleaſure againft the Conſfable, 
Partſhal, and others of the Nobility, Gentry, and Commons of the Realm, 
fo2 denying of that which he ſo much deſired, yet fo2 that they fd in defence 
of their Laws, Liberties, and free Cuſtomes, the King, who (as Sir William 
Herle Chiefe Juffice of the Common Pleas, who lived in his ttme, and ſerved 
him, ſaid) was the wiſeſt King that ever was, did not only reſto2e the ſame to 
them as is afozeſaid, but granted a ſpecial pardon fo thoſe of whom he had con- 
ceived ſo great diſpleaſure ; ſuch a one as you ſhall not read of the like, foz 
hereby he pardoned thze things : 


T 1. Rancorem.] Kancoz is taken here metaphozically fo2 a feſfring 
of indignation o2 diſpleaſure in the minde of the King, which the King relea- 
ſeth and diſchargeth them of the ſame,x incidently reſtozeth them to his fatour. 


T 2. Malam voluntatem. ] Ju will oz unkindnefſe : of this ſo 
much may be ſatd as hath ben ſaidof rancoz. 


T 3. Etetiam tranſgreſsiones, ſ1quas fecerint.] Here theſe 
Wo2ds | Si quas fecerint] are added, leſt by acceptance of a pardon of trangreſſions 
they ſhould impliedly confeſſe that they had tranſgrefed : ſo carefull were the 
Lo2ds and Commons in fozmer times to pzeſerve the ancient Laws, Liberties, 
and free Cuſtomes of their Country. 


qT Et quod omnes Archiepiſcopi ,&c. ] Pere power is given 
to Archbiſhops and Biſhops twice in the year, upon the reading of this Ac, to 
ercommunicate all the violaters thereof, ec. | 


T In cujus rei teftimonium preſenti Chartz ſigillum no- 
ſtrum eſt appenſum , una cum figillis Archiepiſcoporum, 


Epiſcoporum, Comitum, Baronum, &c.] Nt theſolemnityot 
this Act, in that all the Archbiſhops, Biſhops, Earls, Barons, ec. did put 
their ſeal thereunto : A rare example which was done fo2 the obligingof them 
the moze firmly to the obſervation of this Ac, which concerned the Laws, Li- 
berties and fre Cuſtomes of their Country. 


T Quiſponte juraverunt,quod tenorem prxſentis Chartz, 


quantum ineis eſt, in omnibus cauſis & ſingulis articulis ſer- 


vabunt, & ad obſervand' fidele auxilium praſtabunt, &c.} 
And foz their greater obligation foz the due obſervation of this Ac, they tok a 


voluntary cozpozal oath. 
Vere note, that either houſes of Parliaments being Courts may take vs- 
luntary oathes, as hers it appeareth. 


Articuli 


TICOSETISISEENS 


Arciculi ſuper Charras. 
Edit. Anno 28 Edw.1. 


— 


TY Ur ceo que les points dela graund Chartre, des fraun- 
Pic & de la foreſt, les queux le Roy Henry pier noſtre 
ſeigniour le Roy qui ore eſt, granta a ſon people pour le 
preuede ſon roialme, neontpaseſterenus, ne gardes avant 
ces heures, pour ceoque avant ces heures peine ne fuir eſta- 
blie vers les treſpaſlants countreles points des chartres avant- 
dits : Noſtre ſeigniour le Roy les adde noyel graunt, reno- 
vele & confirme. Ertalarequeſtes des Prelates, Counts, & 
Barons a ſon Parliament a Weſtm”, en quareſme lan de fon 
reigne xxviij. ad certains points affirme, & peine ordeigne, & 
eſtablie, encounter touts yceux, ; encountre les points des 
avantdirs Charrres, ou nul point de eux, en nul manner yien- 
dront, ou miſprendrent, cn la forme que lenſuir. 


Dne cauſe of the making of this Act was, that albeit the King had cdnfir- 
med the ſaid Charters at his Parliament holden in 25 E. z.and ſtyled the Ac by 
the name of Confirmationes Chartarum de libertatibus Angliz & Foreſtz, pet be- 
cauſe there was a ſaving in that Act, | Saves les ancient aides & priſes dues & 
accuſtomes} although they were to be underſtood of aides by reaſon of tenure, xc. 
as in the Expoſition thereof it appeareth, yet it was a colour foz the Kings Df- 
ficers and ÞPiniſters to make an evaſion when the Parliament was; And 
thereupon the Lo2ds of Parliament did impoztune the King to eonfirm the ſaid 
Charters; which the King p2omiſed to doe ; but when it came to be ſet down in 
fozmofan Ac, the King would have added a ſaving of the right of his Crown; 
which the Lo2ds did mainly inveigh againft, and pzeſſed the King with his p2o- 
miſe to confirm them as abſolutely as his Noble Father King H, 3. hadgranted 
them ; which in the end he yielded unto, as by this Ac it appeareth, 

- And another cauſe of the making of this A, as by the Pzeamble is ſugge- 
ſted, was, that there was no certain puniſhment in many points eſtabliſhed 
by the ſaid Charters againſt the violaters of the ſame, which alſo by this A 
are remedied, 


T Grantaſon people.) This Wo2d populus here doth include all 
the Kings Subjects, both the Pzelates, and other of the Clergy, and the 
Nobles and Commons of this Realme , foz all be the Kings people [ ſon 
people, ] 


q P eine ne fuit eſtablie.] Some readit [ peine ne fuir execute ] that 
istrue in effec, but the oziginal 1s peine ne fuic cftabhe , that is, no paine was 
ſﬆf down in certain, 
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eArticuli ſuper Chartas. Cap.1. 


T A le requeſt les Prelates, Countes, & Barons. ] 
Theſe Articles were pzeferred by the Lozds of Parliament, becauſe they had 
a pzomiſe of the King to paſs the ſaid Articles ; There were at this Parlia- 
ment 93. Earles and Barons of the Realm, beſides the Lo2ds of the Clergy, 
which then were many. 

The title is þere Articuli ſuper Chartas , ſometime they flylcd it by the 
nameof Novi Articuli ſuper Chartas, ſometimes, Explanations ſur les Chartres; 
and juſtly they are called Articuli ſuper Chartas, meaning Magna Charta, and 
Charta de Forcſta, foz that they contain the ſubſtance of alt that ts contained in 


theſe Articles. 


CAT £ 
{O_ , Que decy en avant la grand Chartre des 


Franchiſes Dengleterre, grante a tout la commune Den- 
pleterre, & Ia Chartre de 1a Foreſt in meſme le maner 
orante, ſoient tenus, gardes, & maintenus en cheſcun article, 
& cheſcun point, auxy pleinment come le Roy les ad graunte, 
renovele, & per {a Chartre confirme. Et que celles Char- 
tres {oient bailles a cheſcun Viſcont'Dengleterre deſoubes le 
ſcale le Roy, a lier y_ foits per an devant le. people en 
pleine Countic : ceſtaſcayoir, au prochein Countie apres la 
ſaint MichaeP, au prochein Countic apres le Noel, au 

rochein Countie apres la Paſche, & au prochein Countie 
apres la ſaint Johan' Baptiſt, Er a ceux deux Charrtres en 
cheſcun point, & en cheſcun article dicele, firmement tener, 
& garder, ou remedie ne fuit avant per la common Ley, 
ſoient eſleus en cheſcun Countie per la commune de 
meſme la Countie trois prodes homes chivalers, ou auters 
loialx, ſages, & aviſes, que ſoicnt jures & aſcignes per les 
Letters le Roy overtes de ſon graund ſeale, de Oier & Ter- 
miner, {ans auter briefe que lour common graunt, les pleints 
que ſe ferront de touts ycetix, que contreviendront ou mel- 
prendront en nul des dits points des avantdits Chartres en 
Counties ou ils ſont aſsignes, auxibien dedcins franchiles, 
come dehors, & auxibien des Minifters le Roy hors de lout 
places, come des auters, & les pleints oicr de jour en jour ſans 
delay : & les terminent fans allower les delayes, que ſont 
allowes per la Common Ley, & que meſme ceux chiva- 


lers eyent poyer de punier tonts ceux que ſerront attaints 
de 


Cap.!. eArticull ſuper Chartas. 


de treſpas fair, encountre nul point des chartres avantdits, 
ou remedy ne fuit avant per la common ley , auxy come 
avant eſt dir, per-imprilonment, ou per ranſome, ou per 
amerciament ſolonque ceo que le treſpas le demaund. Er 
pur ceo nentende pas le Roy , ne nul des ſoyens que a ceſt 
ordeignement fuerent , que les chivalers avantdits, reignent 
nul plec per le power-que done lour ſoit, en cas ou avant 
ces heures fuir remedie purview folonque la common ley 
per bricfe: Ne que prejudice ſoit fait a la common ley, ne 
a les chartres avantdirs, en nul de lour points. Ec voit le 
Roy, que {1 touts trois ne ſoient preſentes, ou ne perront a 
routs les foits attendre, a faire lour office eg la forme avant- 
dir, que deux des trois le facent. Er ordeigne eſt, que les 
viſcounts & les bailifes le Roy, ſoientatrendants a les com- 
mandements des avantdits Juſtices, en quanr que appenta 
lour office. Er ouſtre ces choſes grants ſur les points des 
chartres avantdits, le Roy de ſa grace eſpeciall, en allevieance 
des grievances, que ſon people ad cu perles guerres queont 
eſte, & ca amendement de lour eſtate, & pur tantqueils 
ſoient plus preſtes a ſon ſervice,& plus voluntiers aidants, 
quant il en avera a faire, ad grant aſcuns articles, les 
queux il entend* que tiendront auxibien lieu a ſon people, 
& auxy grand profit ferront , ou plus que les points a- 
vant grantes. 


qT Ale commune D'angleterre.]} here Commune is taken fo2 
people, ſo as [Tout le commune] 1s taken here foz all the people ; and this is 
p20ved by the ſenſe of the wozds, foz Magna Charta was not granted to the 
Commons of the realm, but generally to all the Subjeds of the realm, viz; 
to thoſe of the Clergie, and to thoſe of the Nobility , ahd to the Comt- 
mons «Iſo : And that [ Commune ] in this place lignifieth people, 1t is p2o- 
bed by the P2zeamble, fo2 there the great Charter, and the Charfer of the Fo- 
reſt, are rehearſed to be granted by King H. 3. to his people ; and here they are 
ſaid to be granted [ A le commune : ] and ſe befoze 25 E.1, Confirmat. Charr, 
cap, 1, & 6. foz this wo2d Commune and comminaltie : fo as-[ A le commune] 
here ſignificth-not to the Commons of the realm, but to the people of the whole 
realm, and herewith agreeth our Boks, that foz a common Nuſance, which 
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concerns Le commune, ou le comminalrie, le ſuite ſerr* done au Roy, where [com- * E. 3-26: &c. 


mune ] and{ comminalcie] include all the Kings Subjeas, 


T Auxi may come le Roy, les ad grante, renovele, 


& pur ſon chartre confirme.) Here it is to be underſtad, that this 
King Edw. 1, the 28 day of March, tn this 28 yer of his raign had abſolutely 
confirmed, ſo as now by fo2ce of this Ac of Parliament in An, 34E, 1. it hath 
Z33 2 onely 


Rot. Pat.33E.1. 


in Dozlz.m4. 
2 B.3- fol. 27, 
25 AN. 57. Star. 


Articuli ſuper Chartas. Cap. 1, 


onely the fo2ce of a Charter , but this is effablithed by this Act of Par» 
liament. 


© Ec que les chartres ſont bailles a cheſcun Vilc', &c.) 
theſe Charters hould be. read four times in the year in full Count . 
—_ Gs the publiſhing of theſe Charters, : 
Se the Statute deConfirmat. Chart, cap, 13,4. 


« Ou remedic ne fuit avam per le common ley. 
That is, where no Action was given bythe Kings Writ to be purſned at the 
Common Law. : ; 

| Apres le Saint Michael, &c. Soient cſleus en cheſcun 


countie, per la commune de meſme le councie, trois prodes 
chivaliers, ou auters loyals, ſages, & aviſes, que ſoient ju- 
rees & alsignes.per les letters le Roy overtes de ſon grand 
ſcale, de Oier & Terminer ſans auter briefe quelour com- 
men grant, lespleints queſc ferront de touts ceux, que con- 


"treviendront, &c.] Here, fo; the better execution of thoſe glozions two 
lights, Magna Charta, and Charta de Forcſla, a new rt and new Juffices 
were appointed, with limitation that they ſhould meddle onely with thoſe 
points again@ thoſe Charters, foz the which befoze this Ac there was no 
remedyby the Common Law. : 

Here by the way it js to be obſerved, that thze new things which have fair 
p2etences are moff commonty hurtfull to the Common wealth, viz, z. New 
Comrts (6s here Was. one, ) fo2 commonly they tend to the grievous veration 
and oppzeſſion of the Dubjec, and not to that glozious end that at the firſt was 
pzetended ; foz erect new Courts , and conffitute great men to be Judges, and 
make what limitations you will, they will never want authozity and jariſ- 
dician, 2» New Dffices either in Courts of Juffice, 02 out of them, which 
cannot be done as here it was , bit by Parliament ; but they unter pze- 
tence of the common good are exerciſed to the intollerable greivance of the 
Subject. 3, New Cozpozations trading into fozein parts, and at home, which 
under the fair pzetence of ozder and government, in concluſſon tend tothe hin- 
derance of Trade and LTraffique, and in the end pzoduce Bonopolies, But 
now to the Text. 


T Er auxibien des miniſters le Roy hors delour places, 
come des auters : & les pleintes Oier de jouren jour ſans 
delaic : & les termjnent ſans allower les delaies, que ſont 


allowes per lacommen ley.] Here was tbe fir ground fo2 the 
railing ofthe Juſtices of Trebaſton, 03 Trailbaſton, ſocalled ( in reſpec of their 
pzecipitate pzoc#ding frouz day fo day, without ſuch convenient leiſure and 
time as Common Law allowed ) foz that their pzocedings were as ſpeedy and 
ready as one might dzaw a Caffe. 
Their authazity vas increaſed in Anno 3 3 E.x, and if you defire to read their 
Commiſion, you may read the ſame in Roc. Pat. Anno 33 Ex. 

They in the end had ſuch authozity as Juſtices in Eyze ; but albeit they had 


de Ragman, Ver their authozity by Act of Parliament, yet if they erred in Judgement, a Writ 


Charr. part.'3. 
fol. 28, 


"of Grravr pid ipe by the generall rule ofthe Common Law toreverſe their 
Judgement fn the Kings Bench ; whichbeing once reſolved and known, and 


>auh.Pariſ. 450. their Juriſdiaion fettered with many limitations, their authozity by little 


Holl.z12, 313. 
Sitffe 33 El 
Ver. N.B. 93. 


and little vaniſhed. 


Fd 


C Le 


Cap. 2, Articuli ſuper Chartat. 
T Le toy de a grace eſpecial, &c. & pur tant queils 
ſoient plus preftes a ſon ſervice, & plus volunriers aidants, 


quant 1) en avera a fair E. ] Yere is to be obſerved, that the Snbfect 
ought fo retribute to the King foz a Bill of Gzace two things : firſt, ts be the 
moze ready to do him ſervice ; and ſecondly, to aid him in time of nv. 


A ”— — — 


CMP. FL 


N _ pur ceo que un grande grevance eſt en ceſt 
realme , & damage ſans nombre, de ceo que Ie Roy 

& es miniſters de ſa meignee , auxibicn les aliens come les 
deniſens , font lour y_ per la ou ils paſſent parmy le 
realme, & pernent les biens des gents, te cleres, | & des 
layes, ſans rten-paier, ou bien meins que lavalue: Ordeine 
eſt, que de cy en avant, nul ne preign” priſes- parmy 
realme , for{que les parnours Ie Roy , & fes puryeyours 
pour loſtell le roy: Erpurles parnours le roy, & purvey- 
ours pur fon hoſtel, ne preignent riens, forſque pur 
meſme loſtel' : Er des prifſes que ils ferront par my le 
pais ,, de manger ou de boire, & des auters menus nece(- 
ſaries pur loſtell', queils facentla paie ou gree a ccux , des 
queux les choſes ſerront prifes. Er que touts ceux par- 
nours le roy, purveyors, ou acbatours, cient de cy en a- 
vant lour garrantee oveſque cux du grand ſeale, ou du pe- 
tie ſcale le roy , conteinant lour poiar, & les choſes dont ils 
ferront priſes, au purveyance : le quel garrant ik monſtrent 
a ceux des queux ils Go la prife, avant ceo que. ils im- 
preignentrien. Er que ceux —_—_ purveyours, ou.acha- 
tours le roy, ne preignent plus que befoigne, & meſter ne 
ſoit, pour leroy & ſon hoftell', & de {es enfants. Er que 
riens ne preignent pur ceux que ſontas gages, ne pur nul au- 
ter, Et que ils reſpaignent cn lofſtell', ou ena gardrobe 
leinment de toutes lour priſes, fans faire lour largeffes ail- 
hon. ou liveries des choſes , que pur le roy ferront pri- 
ſes. Er fi nul parnour del hoftell le roy, per garrantie 
que il eit, face priſes, ou liveres en auter maner, quedeſus 
neft dit, per plaint fait al ſeneſchall', & au tre del 
hoſtell le roy, ſoit Ia verite inquiſe, Er 1 de ceo foir at- 
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18 E, 1.cap, 2. 
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teint; ſoit: gre: maintenant fair al pleintif, & ſoit ouſte de 
ſerviceile roy pur tours jours ,. & demoerge en priſon a-la 
volunte le Roy. Et fi null' face priſes ſans garrante, & les 
emporte encountre la volunte de celuy a que les biens ſonr, 
ſoir maintenant arreſte per la ville, ou le priſe ſerra fair, 
& ameſne a la prochein gaole. Er f1 de ceo ſoit arteint, 
ſoit la fair de luy, comede laron, f11aquantite des biens 
le demand'. Et quant as priſes faire en faires, & en bons 
villes, & en portes pur la grande garderobe le roy, cient 
les pernours lour commen garrant per le grand ſeale. Er 
des choſes que ils prendront , cient Ja teſmoign' du ſeale 
du gardein de la garderobe. Er des choſes 1ſsint yr eux 
priſes, de nombre, de quantite & de value ſoit fait divi- 
dende entre les pernours , & les gardeins des faires, maires, 
ou chief baylies des villes, & portes, per la vieu des Mer- 
chants, des queux les biens ſerront iſsint priſes. Ec riens 
ne luy ſoir ſfer de plus prendre , que il nemette<ndi- 
vidende. Et cell' dividende ſoit port en garderobe ſoubs 

le ſeale le gardein, maire, ou chiefe bailife avantdits: & Ja 
demoerge tanque ſur laccompte du garderobe le roy. Er 
fil ſoit trove que nul cir autrement priſe Le faire ne de. 
veroit, ſoit puny ſur laccompre per le gardein de la gar- 
derobe le roy, ſolonq; 1a deſerte. Er 1 nul face tielx pri- 
ſes ſans garrante, & ſur ceo ſoit atreint, ſoit fait de luy 
come de ceux que font priſes pur loſtell le Roy ſans gar- 
rante come deſus eſt dit. Et nentende mye le roy, ne fon 
counſail , que per ceſt eſtatute rien decreſſe auroy de ſon 
droit des auncient priſes dues & accuſtomes , come des 
vins, & auters biens : meſque en toutes pointes pleyn- 
ment luy ſoit ſaye. | | 

Seing by. many Ads of Parliaments the Kings purveyance is fi 
mited in certain, fo as the Law-there- is certain , and without -que- 


Ton: it ſhall not bee impertinent no2 unnecſſary to learne from 
Antiquity , how," and in what ſozt the: Kings houſholv was in thoſe 


* Inrer leges Ca- Dayes p2ovided of vicuals : Certain it is, that aſwell befoze as after the Con- 
aur, Regis ca.67. queſt, the King upon his ancient demeſnes of the Crown of England, 


Omnibus hanc 
porro imparti- 


mus allevationE 


had ' houſes of Yusbandzy, and focks fo2 the furniſhirig of neceſſary 
pzoviſions fo2 His houlhold; and the Zenants- of. thoſe Bannours did by 


ur quo prius op- There tenures, manure, fill, gc. and reap the Cozne upon the Kings 
primebar? onere h KD | 

populum liberemus 3 Inprimis przfeQtis- meis omnibus mand”, -ut ex pradiis meis propriis quz fiibi fucrint ad yium 
neceflaria ſuppeditent, neque alius quiſquam viRui noſtro alimenta przſtare invitus cogatur. Itsq; {i corum aliquis bac 
nomine multtam petieri, is proprii capitis xſtimationem regi dependito. * 'S 


demeſnee, 
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demeſnes , mowed his meadowes, xc. repaired the fences, and perfozmed 


- all neceſſary things belonging to husbandzy upon the Kings demeanes: In re- 
ſpect of which ſervices , and to the end they might apply the ſame the better, 
they had many liberties and pziviledges, as that they ſhould not be ſued 
out of the Court of that Pannoz , noz impannelled of any Jury oz Inqueſk, 
noz appear at any other Court, but only at the Court of the ſaid Bannoz, 
no2 be contributozy to the expenſes of the Knights of the Shire which ſerve 
at Parliament, noz2 pay any toll, ec. which liberties and immunities conti- 
nue to this day, albeit the oziginal canſe thereof is ceaſed; Now all the Ban- 
nozs that were in the hands of Edward the Confeſſoz befoze the Conquell, cz in 
the hands of William the Tonqueroz, and ſo, appear in the Bok called Domeſ- 
day, are accounted the ancient demeans of the Crown of Eng!and, and had been 
the demeans of the Crown long befoze. 

In libro rubeo Scace* cap, A quibus & ad quid fuit” argent* examinatio z pou 
ſhall read that which is very oblervable. In primitiyo regni Ratu poſt conqui- 
fitionem, regibus de fundis ſuis non auri & argenti pondera, ſed ſola victualia fol- 
vebantur, ex quibns in uſus quotidianos domus Regiz neceflaria miniſtrabantur , 
&c, And ſ& the reaſon wherefoze theſe p2oviſions of vicualls were 
changed, 

And this is evident by many Reco2ds, but by little and little this cotrſe of 
god Yusbandzy vanilhed. 

When the Kings own p;oviſions foz the molt part failed, then to ſupply ne- 
ceſſary p2oviſtons, there was a continual Parket kept at the Court gate,where 
the King was better ſerved with viands foz his houſhold, then by Purveyozs, 
the @ubjec better uſed, and the King at far leſſe charge in reſpec of the mul- 
titude of Purveyozs, and the Officer of this Barket was called Clericus 
mercati hoſpicii Regis , the Clerk of the Parket of the Kings houſe, ſo as he 
retaineth his name ftill accozding to the firſt inſtitution, although the god 
end thereof ceaſeth; when this Parket was diſcontinued, then purveyozs 
ffarted up, and the number of them dayly increaſed, who by the Lawes and 
Statutes of this Realm ought to obſerve five things; x, To take onely 
foz the Kings Youlhold, 2, With the conſent of the owner. 3. Foz the 
pzice as was ſold in the market. 4. To take no moze then was neceſſary 


Lucubrat. 


Ror.clauſ. z3H.3. 
m. 10. in dorl. 

Ror.fnium 3E.1, 
35. Kelwey 114. 
Brit. 75,76. Flera 
lib,z.cap.8. & 11, 


Rot.Parl. go E. 3, 
nu. $7. & 152. 
Iz R.2.cCap 4. 
Lib.inr*Co.445. 
32 H.8. cap.2o. 
T he number of 


Purveyors enaed 
to be abridged, 


34 E-3. ca.3, 


foz the Kings Pouſholy, $5, Where it might beft be ſpared, and where moze 3s = 3-2. 2- 
plenty was. T har they be (uf- 
cient men, 


All which was inquirable befoze the Juſtices in Eyze, befoze our Sta- 
tute made in 28 E. x, and at the firft they were called emprores, buyers; 
and it was a ſpecial Article inquired by the Juſfices in Cyze, De priſis 
fat* per Vicecomites, vel Conflabular*, vel alios balivos contra voluntatem 
eorum quorum catalla fuerint ; and this was befoze the making of our Sta- 
tute of 28 E. r. 


And foz a concluſion hereof it is declared by authozity of Parliament, in 
theſe wozds , Nullus miniſter noſter , yel hzredum noſtrorum , capiat blada , 
corea, vel aliqua alia bona cujuſcunque fine yoluntate & conſenſu illius cujus 
fuerint bona: And this 1s confirmed and eſtabliſhed by the D@tatute of 
i3$E. 3, 


©0 as no queſtion can be hereof made , and if you read of any taking 02 
purvepance in ancient time it muſt be taken with theſe limitations; and the 
reaſon why theſe wo2zds, fine yoluntate & conſenſu, &c, without the will and 
agreement, were erp:eſſed, was, fo2 that Purveyozs would take the 
gods of ſuch men as had no will to ſell them, but to aſe oz ſpend them foz their 
own neceſſary uſe. 


T En primes pur ceo que un graund grevance, &c: ] 
The miſchief befoze this ®tatute was, that the inſolencyof the Purveyozs 
bearing 


BraR.l.3.fo.119. 
cap. Irin* ſxzpe. 
Brit, fol. 33, 36. 
Flera li, x. ca, 20- 
Lib. 2. cap.16. 
Fortelcue ca. 36. 
fol 4z- See the 
Statures hereafter 
mentioned, 


Star, de Tallagio, 
34E.1. 4E.3 23, 
18 E.z. cap.7. 
Iat' brevia6 H.3. 
Balirus de Hoyl 
and Lenne, & 
Geraem* 7 H.3+ 
tit, Waſte 141. 

PI. Com. in Ca? 
de Mynes, 
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bearing themſelves ſo pzoudly undsr the great Officers of the Kings Youſhold, 
grew to that height that they would take what and how much as it pleaſed them, 
and many times where it might be leaſt fozbozn and ſpared , and fo2 others 
then fo2 the Kings Youſhold , and ſometimes would pay nothing , and many 
times lefſe then the true value, and many perſons would make purveyance 
without any warrant at all ; of theſe great grievances andloſſes without num- 
ber, infinite damages, the Subjects complained of at this Parliament, and 
fo2 reſtraining of the abuſes of the Purveyozs and reliefe of the Subjeds, this 
Act of Parliament was made. 


Palch, 30 E.1,co- « Font lour pr iſes.] Df the French wozd priſe, comes the wozdb 
ay; _ - priſa, uſed in Law fo2 the things taken by Purveyozs ; Recta priſa, right taking 
Porrs Caſe. o2 purveyance is there expounded, viz. De uno dol' ante malum & alto poſt malum; 
*Ror.Cha,17 July * andſo explained in the Charter of E.1, This is called Reta priſa, right taking 
Anno GE.1.Baro- 02 purvepance, becauſe it diſtinguiſhed it from the taking oz purveyance againſt 
nibus 5. Port. - right, Vide ſ peculum Regis M, S, Witten by Iſlep Archbiſhopof Cant, to King 


conceſſus, Edvw. 3. 


Inligul. de pre- ; R 
cept. de Term. Edwardus Dei gratia Rex Anelie, Dominus Hibernie, & Dux Aqui- 


m—_——_ tan” dilettis & fidelibus ſuis Henri” le Scrop & ſociis ſuis Fuſtic' no- 
de Banco Regis ſfris ad placita coram nobss tenend aſſignat , Salutem. Miramur 
— mm quod cum vos prefat' locum noſtrum in platitis hujuſmodi teneatis, & 
di&tione. noſtram praſentiam per loca per que regno noſtro tranſieritis in premiſ- 
* Puryeyance. fs (upplere debeatis, * de prifis Bladorum, vittualium, & aliorum bono- 
==> rum (ubditorum noſtrorum, contra voluntatem corundem, conſpiratoribus, 
tranſertſſoribus, informatoribus falſarum querelatum, conventiculis & 
28 E.r. Art.ſfuper Confederationibus 07 non —_— nec ulterius facitis quod 
_ - hot acceret : Volentes igitur njuſmodi mala rats on decet, vebis manda- 
conſpira, mus firmiter injungentes quod de hujuſmodi priſts, conſpirationibus, tranſ- 
ereſrionibus , informationibus falſarum querelarum, conventiculis, & 
confederationibus exnunc per ſingula loca per que tranſieritis, tam infra 
libertates quam extra, cum omn diligentia & modis quibus poteritis in- 
quiratis, & omnes illos quos legitime convince contigit, puniatis juxta 
formam ſtatutorum, & articulorum inde editorum,& ſecundum legem, & 
conſuetudinem Regni noſtri in hac parte talit' vos habentes, quod querela 
ad nos inde non perveniat iterata, T, me ipſo apud Newarke, xxx, die Fa- 


#uarii, Anno Regni noſtri 16, Per ipſum Regem. 


E.3.C.3. 25E.3. | 
Ande,29% © Oubien meynes que la value.) yereby it appearcth that the 
very value ought to be payed fo2 the things purveyed accozding to that which 

appeared in our ancient Authozs. 


4r.2c3.258.;; A Forlque le pernours lc Roy,& les puryeyors pur le hoſtle 


ca.z. 36 E.3.2, Je Roy.) Perewith agreeth many later Statutes, and erplained to be the 
men py Youtſhold of the King and Queen, at this Parliament, cap, 5. that the Chan- 
P74 In Caſe de £ell92 and Juffices of the Kings Bench ſhould follow the Court and by pzetert 
Marſhalſea, thereof purveyance was made fo2 them as part of the Bouſhold, which laſted. 
until 4E. 3. cap. 3. at what time (the Chancelloz and Judges diſcontinuing to 
follow the Court) it is p2ovided againſt them, and all other that be not of the 


Kings houſhold. 


© Ne pernont riens for{que pur meſme le houſholde, &c.] 
All this is in affirmance of the ancient common above mentioned, and ratified 


by the later Acts of Parliament laſt above remembzed. f 
C E: 


Cr PI gan po——_ 
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Er des priſes que ilz ferront per my le pays de manger ou 
de boyer, & des auters menus neceflarics per le hoſtele, que ilz 


facent le paie ou greea ceux des queux lechoſes ſerront priſes.] 
This is to be underited, when the King is paſſing in the Country, as in his 

20grefſe, 02 in any journey, as 1f appeareth by the pzeamble; there the purveyoz 
may take meat andd2zink, which this Act here in reſpect of the Kings paſſage 
calls fall things, but he muſt pay the very value therefoze, and make pzeſent 
payment, 92 agree with the party. 

This 1s made certain by a latter Statute, that in all caſes where the thing fo 4 E.3.cap.z. 5E. 
be taken is under 40 s. there pzeſent payment to be made, oz elſe the owner 3- c2p-2- 36 E.3- 
may retain and reſiſt, and foz the trial of the true value, the thing to be taken is <?-*- ®<- 
to be pzaiſcd oz pziced accozding to the very value by the Lo2d oz his Baily,oz the 
Conftable and four god men of the Town where ſuch taking ſhall be, there to 
be ſwozn, in covenable and eaſſe manner without th2eats o2 dures and by Jn- 
denture the quantity of the thing taken,the p2ice, andof what perſons ; but if if 
be not in the Kings paſſage, but fo2 his fanding houſe, then the King cannot 
take any be&r oz ale,becauſe it is a manufacure,no moze then he can take foz his 
ſfkanding houſe any other vicual made by art and labour of mans hand, as bzead, 

02 the like ; but mault having the ſubſfance of barley remaining, and having 
nothing added to it, is no ſuch manufacture, as it appeareth by a later Ac of 
Parliament. But then the King by his officers mull convert it info beer ; foz 4+ . oy. 
he cannot ſello2 otherwiſe imploy the ſame, which hath been the cauſe that nc 
ter any mault was taken, and it mult be taken at the very value in the Parket, 


 Eyent de cy en avant lour de garrantie, ove cux du grand 
ſcale, ou de perit ſealele Roy, conteynant lour power, & les 


choſes dont ils ferront priſes.] Wy latter Statutes the commiſſion 
muſt be under the great ſeal only, and every half year to be renewed. 2. &3-Ph, & Mar. 


© Le quelgarrant ils juront a eux des queux ils ferront le #25: 


priſe avant ceo que ils empreigne rien.) This is evident, and con- 
armed by later Statutes, 


T Ne preigne plus que beſoigne & meſter ne ſoit, &c. ] 

The Dtatute of 36 E,z. conftirmeth this,and doth adde, that the takings muſt 
be in ſuch places where greateſt plenty is, and in a covenable time. 

Jhive read a book called Speculum Regis, wzitten in Latin by Simon Iſlip Speculum Regi 
Archbiſhop of Canterbury to King Edward the third, wherein he ſharply en _ 
veigheth againſt the intollerable abuſes of purveio2s and purveyance in many 
particulars, and earneftly adviſeth, and inſtantly p2eſeth the King to p2ovide 
remedy fo2 thoſe inſufferable opp2eſſions & w2ongs offered to his ſubjects, which 
the King keeping with him, and often peruſing , it wzought ſuch effec, that 
thc King at divers of his Parliaments, but eſpecially at his Parliament hol- 
den tn the 36. ycar of his reign, of his own will , without motion of the great 
men o2 commons,as the Keco2dof Parliament ſpeaketh,cauſed to be made ma- 
Ny excellent laws againT the opp2cſſions,malice and falſhood of purveyozs, 


T Ecrque ils reſpoinentin loſtel on en la garderobe plein- 
ment de touts lour priſes ſans faire lour largeflesailours, ou 


liverjes des choſes, que per le Roy ſerra priſes.]This account isto 
be made by this Ac foz vicuals, #c. to the Youſhold, that is, to the officers of 
the Gzeen-cloth ; and foz ſuch things as belong to the Wardzobe,to the Maſter 
of the Wardzobc, 
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Vid. the form of 
an inditement in 
Lambatrds Juſtice 
of Peace in hne 


libri. 


5 E.3. Cap, 2. 
25 E.3. Cap-1. 


Hol. Cronic. fol. 
39- 369. 

36 E.3. cap. 2.4. 
7 R.2, cap.4. 

32 E.z.tir. Barre 
259. Stamf, Pl. 
cor. 37, a. 
Lib.8. fol.146.b. 
le 6.Carpent. caſe, 
Hill. 23 E. 3. cc- 
ram Regeapud 


E bor. inditements 


de Purveyors. 
Lib,z, cap.6.7. 


Confrm, Chart, 
Cap. 6. 


34 E.1, de tall. 


non conced. Ca. 2. 


Articuli ſuper Chartas. Cap.2. 


« Erfi nul face priſes ſans garrant, & les emport encoun- 


terle voluntde ceJuy,&c. Er {1 de ceo ſoit attain, oir fair de 


luy, come de laron. Jp this bzanch,if any purvepoz take any thing with- 
cut warrant, ec. it is felony. And here it ts to be obſerved, that theſe wozds, 
Come de laron, ſh2ll be underſtood of a thief that ſtealeth above the value of 


12 pence ; fo2 he that committeth petit larceny 1s not un laron within this Ae, 


« Encounter le volunt.] Zhat is, When he takes it as the Kings 
purveyo2, p2etending to have a warrant where he hath none, this ts in law as 
againft his will, foz with his will he would not have ſuffered him to take it, if 
he had known he had no warrant ; but if ſhe owner knew that he had no war 
rant, and pet willingly ſold it him, then cannot it be ſaid, that he carried it 
away againlft his wilt. 

If the purveyozs take any thing without p2zaiſment made by the Conſtables, 
o2 other diſcreet men thereto ſwozn, o2 otherwiſe againft that Statute, it is fe- 
lony, and divers purveyozs in 20 E. 3. were attainted and hanged fo2 offending 
againlft theſe lawes. 

If any purveyo2 make any takings oz buyings,o2 take any carriage in any o- 
ther manner then is contained in his commiſſion.1it is felony;o2 if the purveysz 
take moze then he deliver,and have not paid fo2 that which is taken,it is felony, 

And at the Seſſions at Newgate holden in January, Anno 33 Eliz, Nithols 
one of the Nuens purveyozs was attainted and hanged foz offending of this 
law, | 


7 Etquantaspriſes faits en faires, & en bones villes,& en 
ports per le grand Gardrobele Roy , eyent les pernours lour 


common garrant per le grand ſcale.} #62 the Wardzobe ſie Fleca, 
And the letter of the law 1s plain. 


q Ecfi nul facetiels priſes ſansgarrant, & ſur ceo ſoitat- 
taint, ſoit fait de luy comede ceux que ſont priſes pur le hoſtel 


le Roy ſans garrant, come de ſuis eſt dit.] That is to Cay, 1ct itbe 
done of him as a thief. 


© Etnentend myele Roy ne ſon Counſlaile, que per ceſt 
Statute riendecrefle al Roy de lon droit des auncient priſes 
dues,& accuſtomes, come des vines, & auters biens : meſque 


en touts points pleinment luy ſont ſave.) vige 25 E.r, confirm? char- 
tarum, the ike ſaving explained, and whercof this ancient- p2ices is to be in- 
tended. 

And herebyi t may appear how neceſfary it was, firſt to know what belon- 
ged to the King of common right, and at the common law. 

' But to p2event all ſcruples by colour of this ſaving, the ſaid Act of Parlia- 
ment qe tallag* non conced* Anno 34 E, 1, was made after this Ad of 2$E, 1, 
which is a general negative law, without any ſaving. 

Andtherefoze what ſubſequent Ads of Parliament have given to the King, 
Rs ought to be obſerved and kept in ſuch manner and o2der as thereby is 
p2eſcribed, 


CAP. 


Cap,3, Articuli ſuper Chartas. 


CAP. ITT. 
Dx eſtates des Seneſchals, 8& des Marſhals, & des plees 


queeux devoient tener, & coment : Ordeine eſt,que de- 
formes ne teigne plec de franktenement,ne de dette, nede co- 
venant, ne de contractdes gents de people, forſque tantſole- 
ment de treſpaſſes del hoſtel, & datiers crefpaſſes fairdedeins 
la Vierge, & des contra&ts & covenants, que aſcun del hoſtel 
leRoy avera faita auter de meſme le hoſtel] , & en meſme le 
hoſtel, & nemy ailours. Er nul plee de treſpafle ne pledront, 
auterque ne ſoit attache per cux, avant ceo que le Roy ifſera 
hors dela Vierge,ou latreſpaſle ſerra fair. Er les pleder' haſti- 
vement de jour en jour, iſsintque ils ſoient pledes & termines 
avant ceo que le Roy iſſera hors des boundes de cel Vierge, ou 
le treſpaſſe fuit fair. Er fi par cas dedeins les bounds de cel 
Vierge ne poient eſtre termines, ceſlent tiels plees deyant le Se- 
neſchalle, & ſoienr les plees a la common ley.Ne deſormes ne 
preigne le Seneſchalle conuſances des ders, ne dauter choſe, 
for{que des gents del hoſtel avantdir,ne nul auter pleeen tiend 
per obligac' fait a le diſtreſſe le Seneſchalle,ou le Mareſchalle. 
Et fi les Seneſchals, ou le Mareſchals rien facent encoiiter ceſt 
ordinance,ſoit lour faittenus per nul.Erpur ceoque avant ces 
heures mulrs des felonies fairs dedeins la Vierge ount eſftre de- 
punies,pur ceoqueles Coronersdepays ne ſe ont pas entermis 
denquirer des tiels maners des felonies dedeins la Vierge,mes 
le Coroner del hoſtel le Roy , queeſt paſlant, de quoy iſſue 
nad my eſte fair endue manner, neles felons mis en exigent, 
ne utlages, ne riende ceo preſent en eyre, que ad cea graund 
damage du Roy, & ameins bone garde dela peace : Or- 
deine eſt , que deformes en caſe demort de home, ou of- 
fice de Coroner appent as viewes, & enqueſts de ceo faire , 
ſoit maund al Coroner del Pays : > enſemblement ove 
le Coroner del hoſtel le Roy face lofhice que appent, & le 
metter enrolle. Et ceo que ne putra mie deyant le Sene- 
{chal eſtre termine, pur ceo que les felons ne purront eſtre 
attaches , ou pur auter encheſon, demiurge a la common 
ley , iſsint que les exigents, utlagaries, & prefentments en 
eyre lojent & ceo faits perle Coroner du pays, auxy come des 
auters felonies faits hors de la Vierge. Mes pur ceo ne foir 
Aaaa2 lefle, 


547 


548 Articult ſuper Chartas.. Cap. 
lefle, que les attachments ne ſoyent fairs freſhment ſur les fe- 
lonies faits. 


q Des eſtates, des Seneſchals, & des Marſhals, & des plees, 


que eux devoient tener & coment.] Here in this ſhozt and effecu- 
all pzeamble thze things are to be obſerved : 

x. Des eſtates, that is,'the ertant of juriſdiction o2 ſfate of the Steward 
and Warſhal, whereupon they may juftly and ſafely ſtand. 

2. What pleas they qught to hold, where this wozd (devaient) is obſervable 
foz this Act doth reſfoze and confine this Court of the Parſhalſea to his rig 
and jult. juriſdicion, and fo hold thoſe pteas which the Dteward and Parſhall 
aught, that is, of right ought to hold, 

3- Yow, and in what ozder and manner, thoſe pleas ought to be holden, er- 
pzefCed in this wozd coment, = : 

Yereby it appeareth, that this ac is in affirmance of the common lai, any 
purpoſely made foz relieving the ſubject againft the uſurpations and incroachs 
ments of the @teward and Parſhall. 


- ——— oo... Seneſchals & Marſhals, &c.) Theſe wo:ns are general, 
ſhalſes. but thoy are tobe underſtood of the Steward of the Court of the Parſhalſea of 


the benſhold, who ts ever a p:ofeſſo2 of the common Law, and not of the Stews 
ard of the Kings houſhald, and the Parthal is.here to be underſtood the Þarſhil 
ofthe houfthgld, and the Parſhalſea is ta be underſtod of the houſhold, and not 
of the Kings Parſhalſea; foz that belongeth to the Kings bench. 

© Ordeine eſt, que ne teigne plee de franktenement.) ghis 


is negative, abſolute, and in affirmance of the common law, 

q Ne dedette, ne de covenant, ne de contract des gents de 
people, forſq; rant ſolement des treſpaſles del hoſtel,& dauters 
rreſpaſſes fats deins la Vierge, & des contracts & covenants, 
=_ aſcun del hoſtel le Roy avera fait al auter de meſime le ho- 


_ giſt. 185, &111. el, & nemy ailours.]yere by this Ac it is declared, that the ſaid Stew 

+R. -" bon ſur ardand ——— hold plea but of thace actions, viz. of tt, ry 
le Raturept. ul. treſpaſes : Jn debt and covenant both the parties muſt be of the Kings hone 
org * e-13. ſhold : in treſpaſſes it ſufficeth that one of the parties be ofthe kings houſhold. 
"H6.30.1e2, , Andthough this Ac ſpeaketh generally of treſpaſTes, yet is it only intevable 
6.13. 1498.6.6, of treſpaſes v1 & arms, as of battery, oz taking away of gods, and not of tre- 
Lib. 5.E. 4.129. ſpaCes quare clauſum fregit, noz of treſpaſſes and gjecment, noa of treſpaſſes 
19E.4.8.b. ſurle caſe, noz of definue, noz of any other perſonal action, no2 of any real oz 
_- 5 4. con \;, mixt action, notwithfkanding the general wozds of the Statute of 3; H, 8. as 
$y, EN.3.24:, Pelu may readat large in the caſe of the * Parſhalſea ; fo2 particular juriſdici- 
242, Hil. 5 Jac. ons derogating from the juriſdiction of the general Courts of the common Law 
coram Rege rot, are ever faken ſtridly. 


$7 Hs <p.12 ©T Etrnulplec de treſpaſles pledront , auter que ne ſoit 


Ne $0. for$6 Attache. This is explainedin the caſe of the Parſhalſea, ubi ſupra. 


frlſes. q Avant que le Roy iſſera.) gibeit the wing himſelf vo go aut of 
I  —p—_y the bounds of the Uterge fo2 his recreation, as tohunt, dr no mt reſt, 
tarry, abide, 02 make his repoſe there, and his Counſel and Vouſhold continns 
_ ip wore, (ir is karen i this Statute : But when the 

e e outſhold goeth with him, t t | 
The ca of the Tremoveth within this Ac, cd: ts 


—— uot q Horsdes bounds de cet Vierge.]The bounds of the Vierg. ®& 
Fleta 


38 E. 3. 17.Re- 
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Fleca and the Pirro2, that the bounds of the Uierg was 12. miles round about 


- the Kings houſe , ſo as it ſeemeth, that 1 z R. 2. was but in affirmance of the 13 R. 2. cap.;. 
common law. Vide 3 3 H. 8. the bounds of the Kings houle oz palace, 33 H. 8. ap, ws. 


Ne nul auter plec teigneper obligation.) This is alſo notably 
explained in the ſaid cale of the arſhalſea, ub 1upra. 


Ec pur ceoque avant ceux heures mults des felonies faits 


deins la vicrge,ount eſtre diſpunies.] Here are to be obſerved, that | 

as the acttons aboteſaid determinable befoze the ®teward and Parſhal, are con- - 9 - 

finedto the Uierg ; ſo felonies alſo determinable befoze the Steward and Þar- ;g x.,, = 

ſhal,are alſo confined to the Uierg : andas they are limited of all the cauſes of 

actions riling within the Uierg only to thze&, and they not generally extending 

to all, but ſpecially confined to certain particular perſons ; ſo of felonies done 

within the Uterg, the juriſdiction of the Steward and Parſhal extends not to 

all, but to certain, and thoſe again limited to certain perſons : Foz of ancient 

time they had general authozity, as Juſfices in Tyze,and as Uicegerents of the ,,.,.,. ... 

chief Juffice of England within the Uterg, at what time they held plea of all yqarthalſcs, ubi 

felonies within the Uierg, which power is now vaniſhed ; but as Steward and cupra. 

Parſhal of the Court of Barſhalſea of the Kings houſhold, the title of their 

Court in criminal cauſes was, placica coronz Aulz hoſpitii Domini Regis coram 

$Seneſchallo & Mareſchallo, and alwayes confined to felonies done within the 

circuit of the Kings houſhold, the bounds whereof are made certain by the ſaid 

Actof 3; H, 8. Andby that Act it is p2ovided, that all treaſons, miſpziſions of Stanf. pl. cor, 

treaſons, murthers, mandaughters, bloudſheds, and other malicious ftrikings, ® 57: 

by reaſon whereof blod is 02 ſhall be ſhev, which ſhall be dons in any of the 

Kings palaces 02 houſes, xc. ſhall be enquired, tried, heard, and determined ve- 

foze the Lozd ®teward fo2 the time being of the Kings houſhold, oz in his ab- 

ſence befoze the Treaſurer, and Controller, and Steward of the Parſhilſea, 

02 any two of them, whereof the @tewardto be one : ſo as theſe great Dfficers 

andCouncellozs of State, the Lozd Steward, Treaſurer,and Controller havs 

no juriſdigion in theſe criminal cauſes,but only within the circuit of the Kings 

palace 02 houſe : and it is to be obſerved, that this Court of the Barſhalſea of ,_, - —_ 

the Kings houſe was, as Boks ſpeak, of ancient time inffituted foz thoſe of this incronchl;ene 

the Kings houſe, but they have incroached beyond their true juriſdiction ; And complaint kach 

Stanford ſaith, that the ®@teward and Parthal befoze the ſaid Act of 32 H, 8. omg in Pare 

might have heard and determined all felonies, xc. perpetrate within theKings p43. .. 

palace o2 houſe. | Seank, ubi fapes, 
A robbery was committed in a Town within the Uierg, and this appearing p,c4;, x. + 

tothe Court, yet the ſame was enquired of, heard, anddeterminsd in the Kings ror. 20. coram 

Bench,and fo it may be befoze Juſkices of Dire and Terminer, and Juſtices of — the caſe of 

Peace,becauſe their juriſdigion is goneral thzough the whole County; but of an = Yang 

offence within the Kings palace, it ſhall be heard and determined acco2ding to {1.6 w. #7; 

the ſaid Act of 33 H.8. upon which Ad this is obſervable, that (f a man frrike in c,. 


Kings palace re his royal perſon is refiant unleTe Ved Ve Heb he = 4 S.8 
Cle re on apett mer Hat wh v; bat 17 vrtemnnter Batt, hen | nas © #2/2: 14,00 


, uſtices of Aſſiſe fitting in their place, if any man ſktike ano- 4: E. 3. coron. 

ther, thongh he dzaw no blod, yet ſhall he loſe his right hand, ſo great honour _ BY 13. 
and reverence bo Laws civers the Kings Courts : foz in judgement of law the Dyer; Bl: 288: 

King himſelf is alwayes pzeſent to minifter juſtice by his Judges in thoſe Ea 

Courts of juffice, accozding to his Kingly offjce, to all his ſubjecs, ſecundua: le- 

gem & conſuctudinem Angliz, 


T Les Coroners de pays ne ſoient pas intermis denquirer 


des felonies deins la Vierge. ]This is underftod of felonies of the death 
of man ; foz the enquiry ef that felony belongs to the office of the Cozoner of the 
Uierg, 


o 
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Brit, fol. 1. Lib4. 


fol. 46,47 ubi 
ſupra. 


Lib.g, fol.118, 
119, Ssignior 
Zanchers caſe. 


Magna Charts 
Cap. 17. 


eArticuli ſuper Chartas. Cap. 4. 


Uierge, and ſo it is hereafter in this Ac explained, Office del Coroner appent a 
views & enqueſts de ceo faire. : 

Vereby. it appeareth, that by the common Law the Cozoner of the County 
could not intermeddle within the Uierg, but the Cozoner of the Uicrge, and 
that if he tok an indictment of the death of man, it was not allowable in law; 
and ſo it is if the Cozoner of the Kings houſe take an indictment of the death of 
man out of the Uierg, it is void, and coram non Judice, And if an indiament of 
the death of a man being ſlain out of the Tierg, be taken befoze the Cozoner of 
the Kings houſe, and the Cozoner of the County, and ſo entred of Recozd, it is 
inſufficient, becauſe the Cozoner of the Kings hcuſe joyned with him, who had 
no authozity. 


T Neles felonies miſe en exigent, &c.] an yet the felony was 
not diſpuniſhable ; foz at this time it might after the remove ofthe King be m- 
quired of in the Kings bench, if the Bench ſate in that County, o2 befoze Juſti- 
ces of Dier and Terminer, ec. 02 if the Cozoner of the Uierg had taken an in- 
dictment, though the King went out of the Wierg, yet the indictment ought to 
be removed into the Kings bench; fo2 that is the Center whereunto all Recozds 
of that nature do fall, and there the offence might be heard and determined, 

But this Act was made fo2 moze ſpeedy pzoceding, fo2 being removed into 
the Kings bench,there ought to be x 5. dayes, 4c- 

And if a murder had been commited within the Uierg, and the King hadre- 
moved befoze any Indictment taken by the Cozoner of the Uierg, the Cozoner 
of the County might have inquired of the ſame at the common Law, Ne malcf- 
cia remanerent impunita, 

© the Dtatute of Magna Charta, Nullus Vicecomes, Conſtatular*, Coronator, 
vel alii Balivi noſtri teneanc placita Coronz noſtrz, @e& the exxolition of that 
Statute concerning this bzanch foz awarding of erigents, xc. 

Albeit the treaty of theſe matters concerning the Parſh:lſea do p:operly be- 
long to the juriſdiction of Courts, yet it is pertinent to this place to ſay ſo 
much as ſerved foz the expoſition of this Chapter. 

fe the ſaid caſe of the Parſhalſea thzoughont , which inded doth open the 
windowes of the greatelt part ef this A. 


CHAP. IF: 


Uſter ceo nul common plee ne ſoit deformes tenus a 
Leſchequer, encounter la forme de la graund Charter. 


Yere is intended the 11. Chapter of Magna Charta, whereof this Chapter 
(accozding to the title of Articuli ſuper Chartas) isan erpoſfition ; foz where that 
Chapter is, Communia placita non ſequantur Curiam noktram , ſed teneantur in 
loco certo, this Chapter expoundeth the ſame , that from Hencefozth tio com- 
mon plea ſhall be holden in the Erchequer againft the fozm of the great Char- 
ter : foz Curia noſtra tn Magna Charta are taken colledive , and include as 
well the Erchequer as the Kings bench. 

2+. This Act maketh it without queſtion : foz admit that the Court of the 
Kings bench had been named in that Chapter of Magna Charra, and this Ad 
p2ohibiteth that no common plea ſhouid be holden in the Exchequer againſt the 
fozm of Magna Charra, that is, againft the fozm that Magna Charra pzovideth 
fo2 the Kings bench: And this is alſo confirmed by a Statute made in the 
reign of E, 1. and tranſcribed to the Exchequer under the great ſeal, in Anno 

| 10E.1. 
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10E. 1. called the Statute of Rofeland, in theſe wozds ; Sed quia quzdam 
lacita, &C, 

Now that this was a Statnte, the Title o2 Style of the Ad is, Statutum no- 
yum de Scaccarto, aliter dictum, Statutum de Roteland, In libro rubeo if ts called 
Statutum de Roteland, and there is a wit in the Regiſter under the title of 
brevia de Stat*, Rex Theſaurario, & Baronibus ſalutem : Cum ſecundum legem & 
conſuetudinem regni noſtri communia placita coram yobls ad Scaccarium predictuin 
placicari non debent, nifi placita 11la nos vel aliquem miniſtrorum noftrorum e;uſ- 
dzm Scaccarii ſpectaliter tangunt, &c, Which wzit reciteth the wo2ds of the Dta- 
tute of Rutland, andin the margent of the Writ is quoted Scaturum de Roteland, 
ſo as without queſtton this Act was made by authozity of Parliament, foas 
without queſtion whatſoever Pleas were holden in the Erchequer, in the 
reign of H.z, When Glanyile w2ote, pet now by two Ads of Parliament their 
jurisdiction is limited and ſetled : and therefoze rejec alate opinion contrary 
to ſuch authozity, and never read no2 heard of befoze. 

Lhe Erchequer is an ancient Court of reco2d fo2 the Kings affairs, touching 
his rights and revenues of his Crown, and fo2 debts and duties, and other 
things due to the King in the right of his Crown. Bricton treating cf the ju- 
riſdictton of the Erchequer, ſaith, A Oier & Determiner touts les cauſes que tou- 
chent nous detts, & auxt a nous fees, & les incidents choſes, &c, 

* Pet in the caſes the Court of Erchequer hath juriſdiction of common 
pleas between common perſons in perſonal actions only. 

:, Where an officer 02 miniſter is one of the parties in any perſonal action, 
becauſe that his abſence in other Courts may hinder the affairs of the King in 
his Court of Crchcquer. 

2+ Any man that is a p2iſoner of this Court, oz an accountant that is en- 
fred into his account, 02 any other that ought to have the like p2iviledge of this 
Court of Exchequer , ſhall not be ſued in any perſonal action but in this 
Court ; and the reaſon is, becauſe neither of theſe As of Parliament take 
away the p2iviledge of any Court : foz then, if the party pziviledged were ſued 
in any other Conrt, he ſhould not in reſpect of his p2iviledge of the Trchequer 
anſwer there ; and therefoze leſt the party ſhould be without remedy, he may 
commence his action perſonal againft him in the Erchequer, fo2 Statutes muſt 
be ſo expounded as there be no failer of Juſfice. 

3+ Ve that is a Farmer, 02 indebtedto the King, fo the Kings moze ſpedy 
ſatisfaction of his debt o2 duty, ſhall ſue his debtoz by a quo minus in the Erche- 
quer, aid this appeareth by Bricton, who treating of the juriſdiction of the Er- 
chequer ſaith, Er que ileyt power a conuſter dedett, que lun doit a nous detters per 
ou nous puiſlons pluis tofc approcher a noftre, 

Now concerning the old Court and the new Court of Trchequer, mentioned 
in 2 E.;z. andother matter concerning this Court of Exchequer, foz that the 
ſame do p2operly belong to the treaty concerning the juriſdiction of Courts, we 
h:ll no further ſpeak of it here, fs2 that ſufficient hath been ſaid already fo? 
the underſtanding of this Chapter, 


CF 


T dauter part le Roy voit que le Chauncellor & les Juſti- 

ces de ſon bank luy ſuiyent, ifsirit que il eyt touts jours 
pres deluy aſcun Sages de laley, que Tins les beloignes, 
que veignent ala Court duement;deliverer a touts les foits 
que meſtier ſerra. 


The true cauſes wherefoze the Chancelloz followed the Kings Conrt _— 
firw, 
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Firft, that the great Deal is clavis Regni, and in the cuſtody of the Chancelloz, 
and meet it was that the King ſhould have the Key of his Kingdom atout him. 
2. That Curia Cancellariz was Officina Juſticiz ; foz in thoſe days not only 
o2iginal wzits in Regiſt* Cancellariz, but all commandements upon any occas 
fion fo2 the ſafety of the Realm, o2 the god government therecf, were by: 
wzits, and paſſedunder the great Seal :; and therefoze neceſſary in thoſe days, 
that the Chancelloz, having the cuſtody of the great Del, ſhould be about the 
King af all times ; and this is the cauſe that the Court of Chancery cannot 
- be adjourned, G 
3. The ſtyle of the Couft of Chancery is coram Domino Rege in Cancellaria, 
But where ſome hath ſuppoſed, that at the making of this Statute the Chan 
cello? held a Court of cquity, and that the Judges in this Ac named attended 
on the King fo decide matter of law, andthe Chancello2 attended on him to de- 
cide matter of equity, it is mainly oppoſed, that at this time the Chancelloz had 
no Court of equity but only a Court of reco2d of o2dinary juriſdiction, accozding 
to the courſe of the common law. Maſter Lambert that was a Maſter of the 
Chancery, and had the keeping of the Recozds of the Tower, and had abzidged 
many of the p2zincipal of them (which J have ſen) and was well learned, and 
beſides, a great ſearcher of antiquities, in his treatiſe of the juriſdiction of 
Courts, ſaith, that he could not find that the Chancetloz held any Court of 
equity, noz that any cauſes were dzawn befoze the Chancelloz foz hclp in cquity 
befoze the time of Hen. 4. in whoſe days, by reaſon cf the inteſtine troubles, 
feoffments to uſes did firſt begin, as ſome think, oz elſe did firſt grow common & 
Glanvile, Brat. familiar, as all men muſt agree ; Do he. And he that adviſcdly read cur ancicnt 
— fol.1 ar _ Authozs, which ſpeak of the Court of Chancery, they all ſpeak of the ozdinary 
M af. 4 juriſdiction of the Chancelloz, but none of them of any Court ef equity, 
& cap. 4. de ordi- Alſo the Book called The Diverſity of Courts, waitten in the reign of Edw. 3, 
nance, de judge- freateth of the juriſdiction of the Chancelloz accozding to his o2dinary power, 
ment and juri but nothing of that which he holveth in cauſes of equity. Neither ſhall you find 
diction, in any Bok caſe, oz Repozts of the law, any mention made cf any Court of 
2 E.3-20,10E- equity befoze 02 in the reign of H, 5. and yet all of them ſpeak of the ozdinary 
+ < : oF power 02 juriſdiction of the Chancelloz, But in the reign of H. 6. and E.4. ca 
ya. :6 E.z.61, [es have been repozted where the Chancelloz hath heard ſome few cauſes in 
az al'5.43 all.35. equity by Engliſh bill, and moſt of them concerning uſes of lands, It 1s true, 
*31H.6.lub that the Chancelloz ſaid in 2 E. 3. in the Court of Chancery at Wefſtminfeer, 
Feud, —_ 4,4 in Theoband de Verons Caſe, in a caſe that concerned Livery, which belonged to 
44 43 5 E, hiso2dinary power, that the Court ef Chancery is a Ceurt of equity, where 
4-7. 7 E.4. 24 We grant a wait to every man-that comes to demand his heritage, accozding to 
29. 15E.44 that Which is found by office,xc. Do he, Andin that ertent of equity, all the 
22E-4-6. 7H. Courts at Weſtminfter are Courts of equity, viz. to adminiſter juſtice accoz- 
4 i 1.8-79- ding to the common law ; and thereupon it is ſaid in 10 E. 3. that the Chance- 
Sang ry and the Kings Wench ts one place 02 court : But here it is to be noted, that 
at this time and befoze, the Court of Chancery was a ſctled Court in a ccr- 
tain place, to the great benefit and eaſe of the ſubjec, 
©tr Robert Parning, that was Lo2d Chancello2 in 14 E, 3. andhad been chief 
Juffice of the common Pleas, would in the Term time come and ſit in the 
court of common Pleas to hear matters in law debated and reſolved, when he 
was Lo2d Chancelloz, and ſpeak tothem himſelf, as it appeareth, Hillar. 1 7E.3. 
fol, 14. b, & Trin«17 E.3. 37. b. and in both theſe Werms Sir John de Stonore 
Knight was chick Juffice of the common Pleas. 
Vide Rot.Parlia- — And Dir Robert de Thorpe Knight, being chief Juffice of the common Pleas, 
ment, 45 E.3, Was made Chancelloz 26 Marti, 45 E.,3. andyet in Pichaelmas Terme fel- 
nu, 8. lowing he ſate in the court of common Pleas, and ſpake to matters in law, 
Mich, 45 E. 3.fol.t 2.b. Trin. 45 E.3. 19, 22, 23.b. 242 5926327, 28, Williamde 
Finchden then being chief Juſtice of the court ef common Pleas. 
Do Dir Kniyet Knight, being Chief Juſtice of the Kings Bench,was 
made Chancellour of England, 5. Juli, 46 E.3. andin 47 E.z, fol.x3.b. _ 
cen 


Cap.s: Articuli ſuper Chartas. 


den chief Juffice of the common Pleas in a matter of law depending itt that 
court, ſaid, that he would conferr with the Chancellour and the Juffices of the 
Kings Bench, and in the end judgement was given by the advice of the Chan- 


cellour ( viz, Kniyer ) and all the Judges of the Kealm. In 49 E. 3. 4b. Kniyct 


Chancellour argueth a matter in law, and giveth judgement. 


Alſo peruſe all the As of Parliament pzinted andnot p2zinted, and you ſhall 
finde none that giveth him power to hold any court of equity, where ſome have 
thought,that the Statute of 36 E. 3. cap. g. doth give the Chancellour power to 


dzaw men befoze him foz relief in equity, but that ©tatute without queſtion re- 


ferreth to his o2dinary power; foz thereby it is pzovided, that if any man, that 


finds himſelf grieved contrary to the Articles above wzitten,o2 others contai- 
ned in divers Otatutes, will come into the Chancery,oz any foz him, + thereof 
make his complaint, he ſhall pzeſently there have remedy by fgzce of the ſaid 
Articles and Statufes,without purſuing elſewhere to have remedy-that is,the 
party grieved ſhall have an oziginall wzit in the Chancery grounded upon theſe 


Statutes foz his relief, although no certain remedy be erpzeſſed in the Statutes 
without purſuit in Parliament, which Ac is but a Declaration of the com- 
mon Law, as oftentimes hath been obſerved befoze, and giveth no ſhadow fo the 


Chancellour of any abſolute power. 


/ If you look into the Parliament Rolls : The firſt decre in Chancery that J 
find made by the Chancellour was in 17 R. 2, John de Windeſor complaineth 
in Parliament againſt Sir Ri, le Scrope, and requireth to be reſtozed to the 


ere adjudged and o2zdered to him by the Kings award,then being in the poſſeſ- 


_ of Kampton,Cotenham,and Weſtwike in Cambzidgeſhire,the which 


of Sir John Liſley, and now withholden by Sir Richard le Scro 
champerty bought the ſame : Bziefly,the caſe, as in the Parliament 


who by 
oll it ap- 


peareth, was this : Upon the petition of John de Windeſor againft Sir John 
Liſtey foz the ſaid Pannozs, they comp2omitted the matter to the Kings ozder 
and award; the King committed the ſame to the Councell, they hearing the 
ſame, doe o2dcr and adjudge the matter in controverſie foz Sir John de Winde- 
ſor under the pzivie ſeal, and ſent a warrant to Arundel! Archbilhop of Canter- 
bury, then Chancellour of England, to confirm the Kings award made by ad- 
vice of his Councell, who fozthwith without moze adoe confirmed it by his de- 
cr&: and granted an injunction under the great ſeal againf Sir John Liſkey. Af- 
ter Sir John Liſley by petition to the King requireth that his title to the ſaid 
Pannozs might be triedand determined as it ought by the common Law, not- 
withſtanding any fozmer matter, the King by p2ivie ſeal giveth warrant to the 


Chancellour to make a ſuperſedeas,which the Chancellour without any ſticking- 


at it did by p2ivie ſeal : after which Richard le Scrope purchaſed the ſaid Pan- 
no2s : Upon the deliberate hearing of the whole matter by the Lozds of Parli- 
ament,it-was reſolvsd,that the purchaſe of the ſaid Pannozs was no champerty, 
and it was adjudged, that Sir John de Windeſor ſhould take nothing by his ſate, 
but ſtand to the common Law, and that ir Richard le Scrope ſhould goe with- 


out day, 


It is thought,that this court of equity began under Henry Beauford, ſonne of 
John of Gaunt, that great Biſhop of Wincheſter, afterwards Cardinall in the 
raign of Hen,5. and tn the beginning of H. 6. and increaſed while John Kemp 
Biſhop of Yozk and Cardinall was Lo2d Chancellour in the 28 yearof H, 6. 
But it increaſed moſt of all, when Cardinall Wolſey was Lozd Chancellour of 
England,anno 8 H.$.x continued yntill the 21 year of the ſame King:Df whom 
the old ſaying was verified, That great men in judictall places will never want 
authozity, But the juriſdiction of this court belongeth to another treatiſe ; and 
therefoze thus much, which was pertinent tothe underffanding of this bzanch of 
this Act, upon this juſt occaſion ſhall ſuffice : Only thus much fo2 the honour x 
antiquity of that court, you read, that in the time of King Alfced (who began to 
ratgn Anno Domini, 872. and ratgned 29. years and ſix months) he gave a 
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to Wolſton, andthat it was inrolled in the Court of Chancery, which 
Recgzd \Wolſton vouched. 


T Etles Juſtices de ſon bank.] The cauſes of their attendance 
on the King are afterwards tn this Chapter ſet down ; thereſoze we purpoſe- 
ly omit to ſpeak of this high and honourable Court, but referre the ſame to 
the treatiſe of the Juriſdiction of Courts, only this may be obſerved, that albe- 
it this Court and the Chancery became to have certaine and fetled places about 

Flets lib.z, cap.2- one time, yet the return of wzits coram Rege are Gill coram nobis ubicunque fu- 
erimus in Anglia, 


T Ifcint que il eyt tout jours pres de luy aſcun Sages dela 


ley, que ſachent les beſoignes aXc.] This clauſe referreth to the 

Judges of the King-bench, who are termed Sages de 1a ley, and which could de- 

fide the bufineſſe which came to the Court, and duly deliver juffice to all when 
See more before n&d ſhould be. This pzoveth allo, that at this time the Chancelloz held no 
in this Chapter court of equity ; foz the Dages of the law-( the Judges of the Kings-bench ) 
concerning tbe yore duly to deliver Julkice to all : and hereunto may be applied the ſaid bak 
ro. An10E. 2, thatthe court of Chancery and of the Kings-bench was but one 
place (that is) to be guided by one and the ſame law. 

At the making of this Act John Langron Biſhop of Chicheſter was L 02d 
Chancelloz of England : andat this time Sir Roger Brabazon knight, a man 
ercellently learned in the Laws of the Realm, was chief Juftice of the Kings- 
bench, and thze& other learned Judges, here called Sages de la ley, were his 


= —_—_ companions : theſe inFlcra and acient Recozds are called, Locum tenentes 
repe, Regis. 
CHIP, FI. 
| þ nw le petit Seale, ne iſlera deſormes nul briefe que 
rouche le common ley. 


The p2int that ſaith { De tours les privie ſcales ] is not accozding to the Re- 
£02 


Foz the better underftanding of this A, it is to be underſtod, that at 
the making'of this Statute the King had thzee ſeales : firſt, magnum Ggil- 
lum the great ſeale; 2. paryum Ggillum, the little o2 petit ſeale ; 3. ftig- 
nettum, the ſignet. | 

* The great ſeale is in the cuſtody of the Lozd Chancelloz oz Lozd Keeper of 

the great ſeale; and there is a ſpectal officer in the court of Chancery, called 

_ Sigillator, who hath the ſealing of waits, and other things that paſſe the great 

2 E.3.cap.8.rot.* ſeale, Paryumfigillum, the little oz petit ſeale, after this time called the p2ivie 
Parliam. —_ 3- ſeale : This ſcale is in the cuſfody of the Clerk of the pzivie ſeale, ſometime 
ue, 2: 8: called keeper of the patvie ſeale,after calledLozd pzivie ſeale,of whom Flcra ſaith 
cap.z. cap.1z, Thus, Cuſtodi figtlli priyati affoctentur Clerici honeſti, & circumſpeRti DominoReg! 
Fletlib.3, £3.13. juratl, Qu in legibus & conſuetudinibus Anglicanis noticiam habeant pleniorem, quo- 
rum offictum fic ſupplicationes & querelas conquirentium audire & examinare, & eis 


ſuper qualicatibus 1njuriarum oftenſarum debituin remedium exhibere per breyia Regis, 
wy this ancient Writer thze& things are to be obſerved. 

x. That the Clerks, aſſociates to the k&per of the pzivie ſeale, are thoſe 
that we now call the Paſters of Requefs, Magiſtri 3 libellis ſupplicum , whoſe 
office ts here lively pr out, viz, quorum officium fit ſupplicationes & quere- 
Jas conquerentium audir 


e & examinare, 


2+ Of 


Articult ſuper chartat. 
2 Df what quality ought theſe Palters of the Requeſts to be « They mtiſt 


have th2& qualities : 1. they mult be honeſti & circumſpeRti : 2, Domino Regi 
: 3, qui in legibus & conſuetudinibus Anglicanis notitiam habeanc ple- 


3- Lo what end did they hear anderamine the matters contained in theſe 

petitions 2 Ur eis (1d eſt ) conquerentibus ſuper qualitatibus injuriarum often- 
ſarum debitum remedium exhibere per breye Regis, 80 as their office was, that 
being learned in the Law, they ſhould direc ſuch as petitioned to the King, to 
take their remedy by the Kings wait, that is, by oziginall wzit in the Chan- 
cery. And. hereby it appeareth, that this Act is but in affirmance of the com- 
mon lalw ; foz no wzit befoze this Ac could have been ſealed by the pzitie ſeal. 
 Sigillum regis generally ſpoken is the great ſeal; -and ſo is Bracton to be 
underſtood, where he ſaith, Si aliquis accuſatus fuerit yel conyiRtus, quod fgil- 
lum Domini Regis falſaverit , confignando inde chartas, vel breyia, &c. pro yo. 
luntate Regis judicium ſuſtinebic. 
And the Þirroz yet moze plainly, Inter les exceprions al power del Judge ; fi 
le commiſſion (1, le briefe ) ne ſoit ſealedel ſeale le Roy de fa Chancery , car al 
privie ſeale le Roy , &c, ne auter forſque ſolement al ſeale, que eſt afſigne dee 
conue de la cominaltie del people, & noſmement en juriſdictions & breyes origi- 
nals, neſtoit a nul obeyer , &c, Andin another place he ſaith, Ec iffint ordeine- 
ront nous Auncicnts un ſeale , & un Chancellour pur le garder & pur doner briefes 
remediels a tours ſauns danger, &c, percel ſcale ſolement eſt juriſdiction aſſignable 
a touts pleintifes ſans difficultie, &c, . 

There are four Clerks of the p2ivie ſcal, who give their attendance on the 
Lo2d p2ivie ſeal : The p2incipal office and charge of the Lo2d p2ivie ſeal and 
of his Clerks is about ſuch things as paſſe by the bill ſigned,and are togoto the 
great ſeal : Df this you may read in the Statute of 27 H. 8.cap, 11, & lib. $, 
fol, 18, incaſu Principls, 


T Deſouth le petit ſeale.] This a faith not, that all wzits which 
concern the common Law ſhall paſſe under the great ſeal ; but no w2it ſhall 
paſſe under the p2ivie ſeal which touch the common Law: Foz it is fobe known, 
that the courts ef the Kings Bench and the common Pleas had at the makiag 
of this Statute ſeverall ſeals,whereby they ſealcd judiciall waits : As the ſeal 
belonging to the court of Kings Benchis in the cuſtody of the chief Juſtice ; 
and ſo likewiſe the ſeal belonging to the court of common Pleas is in the cuſfo- 
dy of the chief Juſtice of that court ; and the ſeal belonging to the court of Er- 
chequer is in the cuſtody of the Chancellour of that court, Ad Cancellarwa 
Scaccarii pertinet cuſtodia figilli Regis, Officum Cancellarii eft figillum Regis cu- 
ſtodire,fimul cum controrotulisſuis pro proficuo re 
inſeparable to the ſaid courts fo2 the ſealing of a 
miniſtration of juſtice diſtributive to all men, are reſpecively under the ſaid 
ſeals, and without which the courts cannot adminiſter juffice: And therefoze the 
pokits coming of theſe ſeals have been letten and demilſed of ancient and later 
times, but the ſeals themſelves were never demiſed,o2 letten,noz could be, no2 
any other keper appointed to be keeper of them,then hath been time out of mind. 

No Eloine de ſervicio Regis can be warranted by the King under his pzivie 
ſcal, no2 pzotecion granted under the p2ivie ſeal, but both of them under the 
great ſeal, becauſe they tend fo the great delay of juſtice, if they be not duly ob- 
fained:and therefoze the Law doth require the great ſeal in theſe caſes. 1But a 
warrant of the King under the p2ivie ſeal to iNug out monie out of his coffers is 
ſufficient ; becauſe it concerneth but a chattell in poſſeſſion, Andin matters of 
ſmall moment,and which can wozk no delay to the ſubjec,the p2ivte ſeal is ſaf- 
ficient ; as to grant a Superſedeas of a pzocelle tn the Kings own cale,o2 to grant 
a Nif prius where the King is party,s2 to allow a plea againſt the King,to can- 
cell a recognizance made to the King, to diſcharge a debt, oz the like. | 

At the making of this Statute the King 7 Y ſeal, and that is called 


ni. And theſe ſeals are incidents 
| judiciall wzits,xc. which, foz ad- 
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Bra&.lib. 3.fol. 
| 19. * 
Eric. fo. 10. b.acc' 


Mirr.cap, 3.cap. 
except al poier de 
le judge. 

Cap.4. Ordi- 
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ment, 


Lib. 2. fol. 17. 
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kar. cap.de ofs 
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E.3.part.2.mM.12. 
ibid. 30E.3. 
part. 3. M. 12 


34 H.6.1. 35H. 
6.2, 
Lib;11.f0.93, in 
le Countce de 
Devons caſe, 


4 E-4. 16.32, 40, 
46 6.3. petit wo. 
48 E.3. 3o.F.N, 
B. 85 Pl.com. 
fol. 20, Dyer 

s Mar. 161.b- 

7 El. 232. b, 
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F.,N.B.fol.8 ©,2, 


Hill. x E.4 + 


rot. 14.indorſ.in 
Scaccatio Petili- 


ans caſe, 


Lib.x1.f0.92. in 
le Connree de 


Deyons caſe. 


- Vid.4z E.z.Ca. 3. 


F.N,B. 240.b. 


Regiſt.fol.132, 


F.N,B.240. 
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Sionettum, hts Dignet, This ſeal is ever in the cuſfody of the pzincipall Se- 
cretary. And there be foure Clerkes of the Signet, called Clerici Signerti 
attending on him. The reaſon wherefoze it is in the Secretaries cuſtodie, 
is, fo2 that the Kings pzivate letters are ſigned therewith. Alſo the duty of 
the Clerk of the Signet is to wzite ont ſuch grants 02 letters patents as paſſe 
by bill igned(that is, a bill ſuperſcribed with the ſignature, oz ſign manuall, 
02 royall hand of the King) to the pzivie ſeal, which bill being tranſcribed and 
ſealed with ;the ſignet is a warrant to the p2ivie ſeal,and the p2ivte ſeal is a 
warrant to the great ſeal.@uch was the wiſdom of p2udent antiquity,that what 
ſoever ſhould paſſe the great ſeal ſhould come th2ough ſo many hands, tg the end 
that nothing ſhould paſſe that great ſeal, that is ſo highly eſtemed and accoun- 
ted of in law, that!was againſt law,oz inconvenient ; oz that any thing ſhould 
paſſe from the King' any wayes,|which he intended not, by undue o2 ſurrep- 
tittous meanes, 

And of the Signet the Law in ſome caſes taketh notice;foz a ne exeat reqnum 
may be by the Kings wzit under the great ſeal, o2 by commandement under the 
p2ivie ſeal,oz under the fignet:foz in this caſe the ſubject ought to take notice as 
well of the pzivie ſeal and ſignet, as of the great ſeal : foz this is but a ſignifica- 
fion of the Kings commandement,and nothing paſſeth from him. But a war 
rant - under the p2ivie lignet to iſſue any treaſure is not ſufficient, but there it 
ought to be etther under the great 02 p2zivie ſeal. The miſchief befoze this Ac 
was not concerning wzits under the Signet; fo2 that was not attempted, bat 
under the petit oz pzivie ſeal, which this Aa ouſteth as a thing done againſt 
Magna charta, cap. 29. Where it is ſaid, Nec ſuper cum ibimus , nec ſuper eum 
mittemus, niſi per legale judicium partum ſuorum, yel per legem terrz. And 
to grant wzits under the p2ivie oz petit ſeal was coarra legemcerrz, 


9 


CHP, FIZ. 


I E Conſtabledu Chaſtle de Dover ne plede deſormes ala 
= de Chaſtle nul pleeforeine du Countie, que ne 
rouche la gard du Chaſtle. Erle dit Conſtable ne diftreiner les 
gents da Cinque Ports,a pleader ailours ne en auter manner 
=" ils devoient, + la forme des charters que ils ount 
es Royes, de lour franchiſes auncients affirmes per le grand 
Charter. | 


T Conſtable du Chaſtle de Dover.} zt is to be known,that he 
that is the Conſtable, oz Lieftenant, oz keper of the Caſtle of Dover,is alſo 
the Warden of the Cinque Pozts. And the Kings waits direced fo him, are 
directed, Rex, &c. B, Conftabulario Caftri ſui de Doyer , & cuſtodi Quinque 
Portuum ſuorum. But he is commonly called Lo2zd Warden of the Cinque 
Pozts. Lhe Cinque Pozts be, Haſtings, Dover, Hiche, Rumney, andSand- 
wich, whereunto Winchelſey and Rye (as moſt of note) and other Townes be 
adjoyned, 

The Conſtable of Dover and Loz2d Urarden hath two juriſdictions,viz.r.the 
authozity of an Admirall;and the ſpeciall charges committed toons that is not 
only of great pzoweſſe, wiſdom,and experience in military knowledge, and ſpe- 
cially in ſea-ſervice;but alſo of appzoved truſt and loyalty,becauſe in regard of 
their fituation,they require the vigilant care of their particular Avmirall, and 
his reſidence thereupon, in reſpec of the danger of the invaſion of mendes oe 
reaſon 
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reaſon of the narrownelſle of theſea there, and that this Realnt was never coit- 
quered by any enemy, but landing at one of theſe five Pozts ; as by the Koman 
at by the Saron at and by the Nozman at Vaſtings; 
But with this juriſdiction our Statute dealeth not withall. 
2+ This Conſtable of the Caffle of Dover mentioned in our Act hath a jariſ- PETS 
diction to hold plea by bill concerning the guardof the Caſtle,xc.accozding to 2'2%>.5-fo 
the courſe of the Common Law, and of this juriſdiction doth our Statute 4.6.0. _ 
pear. 3-24.13 E.4, 
And it is to be known, that of ſuch things, whereof the Conſfable of Dover 217, 18. 
and Lozd Warden hath juriſdiction, he is the immediate officer to the court, * =-3: tb. 30 H, 
and, as it hath ben ſaid, wzits ſhall be direced to him, as in all reall acions;xc. pg png. N. 
foz land within the cinque Poz2ts. And true it is, that they of the cinque Pozts » c;:. Y " " 
have great liberties and pziviledges, in reſpec of their neceſſary attendance in Jurild. 60. 
the Pozts foz the defence and ſafety of the Realm: but yet the cinque Pozts ** ®-4.brev. 636. 
are not exempted out of the County, foz divers cauſes : 
1+ The Conſtable of Dover hath no generall juriſdiction within the cingue 
Pozts, but it is limited; Foz example ; If aman bemurdered in any of the 
cinque Pozts, the wife ſhall have an appeal againf the murderer direcedto the 
Sheriff of the Connty,and he ſhall execute the wzir within the cinque Pozts, 
fo2 the Conſfable hath no juriſdiction to hold plea thereof, as it was reſolved, 
Trin. 42 Eliz,in an appeal bzought by Dorothy Waesagainft Baynes,foz the mur, 7 fin. 42Eliz.co- 
der of her husband at Feverſham in the County of Kent, And ſo it 1s, if he _ Rege in ap- 
be incuſtodia Mareſcalli, the appeal may be bzought by bill againft him foz mur- - PT V 
der in any of the cinque Pozts. Alſo if the Conffable of Dover hold plea of a "En 
fozrain plea, contrary to the purpozt of this ®tatute an action upon the Sta- 
tute doth lie againſt him, and the wzit may be direced to the Sheriff of the Vide a notable 
Ceunty, and he may ſerve it within the cinque Pozts, Record, Paſch' 
2, If a ftranger doth treſpaſſe, xc. in the cinque Pozts, xc. the ſuif ſhall be 32 E+ 2: coram 
by wait, left the treſpaſſe ſhould be diſpuniſhable. Rege Kane 
3. If aPrzcipe be bzought againfl one foz land within the cinque Pozts, and ,, x... 
he appear and plead fo it,and judgement be given againft him in the conrt of 
common Pleas, this judgement ſhall bind him foz ever ; foz2 the land is not 
-—w_ out of the County, and the tenant may wave the benefit of his pzivi- 
dae, . 
4+ The pziviledge extendeth not but to certain particular Townes, whereof 
the Kings courts cannot judicially take notice. 
But otherwiſe it is ofa judgement given in the common Pleas in a Przcipe 
of ſands that lye in any of the County Palatines of Cheſfer, Lancaſter, and 
Durham ; foz they are exempted from the juriſdiction of the Kings courts, and 
within them are jura reealia , and plenary juridicion , and ſo known tothe 
Kings courts, foz they fake notice of all the Counties of England, becauſe 
they be immediate to them foz direction of wzits : And therefoze although the - " 
tenant doth admit the juriſdiction of the court in thoſe caſes, the judgement a- 7; : __ oy; 
gainft him foz many of ſuch lands is void, Andthus are the doubts in ſome ::'t.4. 16. 
baks in this and other like caſes are fully reſolved. 45 E.z- juril.53. 
It is further to be underſtood, that the Paioz and Jarats of the ſeverall 49 £-3-24- 49 E+ 
cinque Pozts have power to hold pleas, xc. andupon their judgement no wzit ** fo.Re3-fe 
of errour out of the Chancery doth lye returnable in the Kings Bench,noz wait z744 12.5 fol 
of falſe judgement returnable into the court of common Pleas : but by the 4: x. Fler; lib.6. 
franchiſe and cuſtome of the cinque Pozts ſuch an erroneous judgement ſhall 'cap.z5. Dyer zz. + 
be by bill, in the nature of a wait of errour, examined, coram domino caftode ſeu meg 6.30H. 
gardiano quinque Portuum, apud Curiam ſuam de Shipwey, And if the judgement 22 es Rt 66. 
be erroneous, it ſhall be reverfed by the UWarden of the cinque Pozts, and the diverſity des 
Hato; and Jurats ſhall be fined, and the Patoz removed from his place, and yet Courrs, cap. 


| 
4 


the court is a court of Recoz2d. . 5. Ports, 
And this kind of juriſdiction could not begin by Letters Patents,but by Pars | ———__ 


liament. And J find in the Bok of Domeſday of the Liberties and franchiſes 20H6.6. 
granted pl, com. z7. b. 
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Seethe Termes Qranted to the cingue Pots, as granted in the reign of King Edward the Cen- 
of the Law, verb. feſſour, 

Cinque Ports. And this manner of reterſing of a judgement,cnd the judgement thercupen, 
is the onely phenir of the law foz thze reſpeds, 

Firff, that a judgement in a ccurt of Keco2d ſhall te reterſcdo2 affirmed 
without the Kings wait purchaſed out of the Chancery, 

Secondly, that they being Judges of recozd ſhell be fined, where in a wait cf 
falſe judgement the ſniters ſhall be but amercecd, 

And thirdly, that the Paioz that gave the judgement ſhall be removed from 
his place. 3But our Ac extends only to courts holden befoze the Conſtable in 
our Ac mentioned, and not to the ccurt holden befoze the Baioz and Jurats, 
Rot, cart, 1, Johan, part, 2, m. 12. 2 Johan, m. 51, Rot. clauſ, $ H.3, & 16 H, 3, 
in dorſ. m, 18. Paſch, 9 E, 1. coram Rege Kanc? Rot, 3 5, Rot, Parliam, 18E, x. 
fol, 6. Hill, 21 E. x, rot. 4. Paſch, 21 E.1, fol.4, Rot, Vaſc.an, 22 E.1,nu.2, 3,71 3. 
Rot. clauſ, 23 E. x, Rot, pat. 34 E.1, m. 25. Rot, Parliam. 13 E.3.nu.1 1, Part. 
33 E.3. m.6,Rot, brevium, x E, 3, part, 1. Rot. clauf, 10 R.2, bis: Rot. clauſ. 8 H.6, 
m.Ic, | 

By that deſires fo read moze of the liberties and pziviledges cf the cingue 
Pozts, he may read the Recozds (amongſt many others)next befoze cited. 


C Er ledit Conſtable ne diſtreinera, &c.] This bzanch is e- 
vident ; and therefoze without further erpoſition, with one recozd of Parlia- 
ment IJ will conclude this Chapter. | | 

i The Commons of the County of Kent complained againſt the officers of the 

Ror, __ Caſtle of Dover,foz2 areſting them by their Catchpoles to anſwer befoze them, 

RE: whereunto they were not bound, Zhe anſwer hereunto was,that the officers 

ſhould have no juriſdiction out of the fee of the Yenour and Caſtle of Dover,noz 
ſhould m:ke no pzoceſſe by Capias out of the libertics of the cinque Pozts, 


—_— 


CAP. /IIL. 
= Roy ad grant a ſon people, que ils eyent eleion de 


lour Viſcount en cheſcun Countie, ou Viſcount neſt my 
de fee, fils yoilonr. 


Vid. Inter leges Df auncient time befoze the making of this Act ſuch officers o2 miniſters as 
SanRi _ were inffituted either foz pzeſervation of the peace of the County,.02 foz erecu- 
Lo 3:1. tion of juſtice,becauſe it concerned all the Subjects of that County, + they hada 
cap.35. great entereft in juſt and due ererciſes of their ſcverall places,were by fozce of 
ENB.136k, the Kings wait in every ſeverall County choſen in full oz open County by the 
freeholders ofthat County : as befoze the inſtitution of Juſtices of Peace there 
were Conſervatores pacis in every County, whoſe office ( accozding to their 
names) was to conſerve the Kings peace,and to p2otec the obedient andinno- 
Ror.pat.an.5 E.x. Cent ſubjects from fozce and violence. Theſe conſervatozs by the ancient com 
mon Law were by fozce of the Kings wait choſen in full and open Ceunty de 
probioribus & potentioribus comitatus, &c, by the freeholders of the County ; 
after which election ſo made and returned,then in that caſe the King directed a 
Tia Bina, wis wait to the party ſo elected. Edwardus Dei gratia Rex Angliz, Dominus Hi- 
Lord of the Man= Þ*erniz, & Dux Aquitaniz, dilefto & fideli Johanni de Bretun ſalutem. Cum 
nor of Wichin= Vicecomes nofter Norff, & Com* ejuſdem comitatus elegerunt yos in cuſto- 
gham in NorfT, dem pacis noſtrz ibidem , yobis mandamus quod ad hoc diligenter intendatis 
prout idem Vicecomes vobis ſcribi facier ex parte noftra, donec aliud inde prz- 
ceperimus, In cujus ret, &c, datum, &c, apud Ceftr*, 3, die Sept. anno regni ro- 
ſtr! 5, 
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ftri 5. And ſo it was then, and yet is of Cazoners to be choſen in full and open 
County by the freholders of the County by fazce of the Kings wzit : And 
though the wozds of this wait be de aflenſu comiratus,and of the other, per commu- 
nitatem ejuſdem comiratus,And by this Ac, by the people, yot ought tho election to 
be by the freeholdersof the County; And ſo if was thon, and yet is of the 
Knights of the Shires fo2 the Parliament, and of the Uerdero2s of a Fozeft, 

And likewiſe it was of anctent time of the @herif of the County, and reſfs- 
red by this Act to the freholders of the County;but this is altered by divers Acts 
of Parl{ament, viz, the Ad of 9g E.2. Lincoln de Vicecomitibus, 14 E.3, 12 R.2, + 
23 H.6. The Knights and Burgeſſes of Parliament were then,and yot are elis 
ible as daily experience teacheth. Now becauſe that thefe and others were elt- 
gible, the Statute of W. r. pzovideth, that elections ſhould be freely and duly 
made without any diſturbance,as by that Act appeareth. Þe heroafter Cap. 1 3. 

But J cquld not let paſſe a reſolution of allthe Judges of Gnglandin 34H.s. 
which grew upon this occaſion. Upon a referonce by the Kings p2ivie Councol 
ts ®ir John Forteſcue, and Sir John Priſor chiof Juſtices, and to the reſt of 
the Juſtices concerning a Sherif conffitated by the King himſelf, it is thus 
in the Councel-bok recozded, 3. Martii An. 34H.6, as followeth in theſe wozds : 

Upon a demand that my L ozd Chanceloz made tothe Chief Juges, and to 
the remnant of the Juges, how that the Kings laws, neither Juſtice might 
not be executed in Lincolnſhire,bycauſe there was no Sherrisfe ther,+ that the 
King by his Letters patents under his great ſeal had deputed certain men fo2 
to have be Sherriefes there 2 what them ſemed ſhould be doon in this behalf. 
Do that the Kings Laws and Juffice might ben erecuted in that ſhire, as it is 
erecuted in other ſhires of England, 

The ij chief Juffices the ſame day came unts my Lo2ds of the Kings Toun- 
ſel in the ferred Chamber, and upon the aboveſaid demaund ſayde, that them 
ſemsd , and (9 it ſemed unto the remnant of the Juges , that the King did an 
errour, when that he made another perfon Dherriefe of Lincolnſhire then was 
choſen and pzeſented unto his highnes aftor theffec of the ®fatut in ſuch 
behalfe made. : | 

And though that he that ſo was made Sherriefe would not take it upon him, 
ought not to be ſs puniſhed, and to make alſo great a fine foz his diſobeiſſance, as 
that pif he had be one of the iij. perſons that were chofen to be Sherriefes after 
the tenure of the fatute, 

And furthermoze them ſemed, that the King ould have reconrſe to the thze 
perſons that were choſen after the tenure of the Gatut ,, and make one of hem 
Sherrief by Letters patents beringe date either at the day of thelection of hem, 
02 els at Pichaelmas. 

And though that ſithence the faid election any of hem have gete him an er- 
emption,that he ſhould not be made Sherriefe,yet them ſemeth that he ſhould be 
charged to take the ſame office upon him. 

And furthermoze them ſemeth, that yif none of the ſaid iij perſons choſen be 
made, that then ſome other th2ifty man dwelling in a fozein ſhirs be entretey to 
occupie the ſaid office fog this year. Andthe next year, that in eſchwing of ſych 
-— —— wi » that the gzver of the fatut in (ach behalf made be gb(erhed 
and kept. | 


To the King our ſowereign Lord, agd to the Lords ſpirituel 
and temporel of his moſt nobke Counſail, 


Befechith mekely your hamble liegeman John Tempeſt Knight, fo grant 
your Letters under you p2ivie feal to be made in fozm following, And he ſhall 
pay to God foz your moſt noble effate. 


Henry,%&c, To the Treſozer and Barons of onr, Eſchequer. Fozaſmuch as 
gur truſty and weltbeloved John Tempeſt knight, by us ozdeined and deputed to 
be Sherief of Lincolnſhire fo2 this pers,hath foz certain canfes fo2 him —_ 
ntterly 


359 


Regiſt, 177. 


F.N.B. 16z, k. 


4 E. 4. 44- 


F.N.B. x64. c. 


Regilt. 


9E.2, Linc, de _ 
Vicecom, 14 E.z- 


cap.7. 23 H.6. 


ca.8.12R.2.24.3. 
Forrtelſcue ca. 24, 


& 26, 
W. 1. Cap. F+ 


Sherife, 


560 


Indorkament. 


x. part Inſtitut, 
{R. 234 
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(4 

utterly refuſed fo take upon him the charge of the ſaid office , withobt that it 
like vs (6 to purvei foz him, that he take no loſſe in the ſaid office, like: as we 
have don nowe in late yeres fo2 othir that have ben Sheriefs of the ſaid ſhire, 
We conſidering the hurts and manifold inconveniencies that ſhould enſue, not. - 
only to vs, but alſo to our ſubgites, namely, in letting of their ſuites at com- 
mune law,if the ſaid ſhire ſhould long ſtand defitute ofa Sheriefe, Wol and by 
thadvice of our Counſail have granted to the ſaid John,that he ſhall occupie the 
ſaid office by appzowment, & ſo accompte foz this yere. And therefoze we charge 
you, that in his accompt that he ſhal be toyeild vnto vs bycauſe of his ſaid office, 
charge him not with the hole extent of the ſaid ſhire, that is to ſay of thes 
wo fermes called de reman* firmaz Com' poſt tecras dat and firma Com? numero, 
And alſo of the&s particular pzouffites, calledde firmis Ballivorum, auxilium Vic 
Francipleg* Certi fines,iſſues,pzouffites, no2 none othir things by him to bereiſed 
by vertue ofthe ſummons of the Pipe,oz ofthe Gzenewer in the ſaid ſhire, ſave 
onely of ſuch parcels as he with his true diligence ſhall arreare and gader. And 
that of all the remenant that ſhall come & grow vato vs of the ſaid ſhire, ye ut- 
terly & clearly diſcharge 4 acquite the ſaid John Tempeſt knight ſheriefe afozeſaid 
by his othe,oz by th'othe of his deputy ſufficiant accompting fo2 him, withouten 
any iſſue, tryall,oz auerrement betwir vs, « him to be had therein, Yeuen, xc, 


T. Cant', R. Salisbury, 

W. Ebor. R. York, R. Sancti Johannis, 

T. London, Stourton, 
J. Lincoln. W. Faucomberge, 


XIX, die Noyembris, an 34. apud Weſtm'* in camera ftellata Rex de aviſamento 
conſilii yoluit, & mandayit, quod Cuſtos priyati Sigilli ſui literas ſub eodem ſig1llo 
fieri faceret ſecundum tenorem infra {criptum dominis ſe ſubſcribentibus, ur pa- 
tet artent* ut Henricus Ratford qui fuir Vicecomes anno przterico ejuſdem 
com?* , & nonnulli alu Vicecomites retroactis temporibus codem modo habuerunt, 
& occupayerunt. 

; Kent. 


Which aboveſatd unanimous opinion, being the adviſed reſolution of two 
ſach famous chtef Juſtices, and of all the Judges of England, and finding it 
in the Councell-bok, J thought it fit to be publiſhed in ſuch wozds, as it 1s 
there ſet downe, \as a ſure.and juſt expoſition of the Statutes concerning the 
making of Sheriefs, 


CAP. IX. 


E Roy voet & commaund, que nul Viſcount, ne Bailife, 

ne mitteen Enqueſts,ne in Juries plus des gents,ne auters 

neen auter manner que il neſt ordeine per eftarute, & queils 

 mitrent enriels Enqueſts & Juries leplus procheines, le plus 

ſuthſants, & meynes ſuſpicious. Er que auterment le ferra,& 

de ceo foitarraint, rend* al plaintife ſes damages au double,& 
ſoit enla greye merciele Roy. 


Df the antiquity and right inffitution of the tryal by x2, and of t  * 
of 12+”: Sethe firſt part of the Inſtitutes, 


CT Ordcine 
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« Ocdeine per leſtatute:] That is, by the #tatnte of W.+.cap, 38. 
oz the @tatute of 21 E. 1, Ver, Magna Charta 87, and ſe befoze tn the erpoſt- 
tion of the Dtatute of W. 2. cap, 38. | 


qJ Enqueſts. This Ac doth ertend to all enquefts ex officio, oz fog 
tryall of an ilſue between the King and the ſubjec,o2 between party and party, 
aiſo to all ſuits o2 pzocedings sither criminall oz civill, reall, perſonall, oz 
mixt, publick o2 pzivate, grand oz petit, Aſſiſes oz Enqueſts. 


q Le pluis prochei ne, &c.] It the purview of this Act were well 

executed, then were the right inffitution of tryall by Juries obſerved; foz Vid. 7 E-z. 26 
then every Juroz muſt have two moſts, and one leaff, yiz. moſt ner, moſt ſuf- Þis-8 E.3-30. 
ficient, and leaſt ſuſpitious. Þ& the Kegiſter and F.N, B. how the party grie- NR + oy 
ved may have remedy upon this Statute, and that in waits of aſiſe, attaints, cap. 27.F.N.B. * 
and other actions, where there be Juries at the firſt day, oz when a Venire fac 165.2. & 166,4. 
is awarded to the Sheriff to return a Jury, the Demanvant oz Plaintiff, the 1ib.8.fol. x18. 
Tenant oz Defendant may have a wzit to the Sheriff to return Jurozs accoz- SS 
ding to this Act,and if he doth not accozdingly,an attachment lyeth againf him. che Tatichces 
And where the party plead to iſſue, and ſuffer the Jury to be ſwo2n,s2 challen- :&.234W.z. 
geth them, and tried indifferent, and paſſe againff him ; it is ſaid, that he hath cap.38. Magna 
no remedy, but firſt to reverſe the judgement by wit of attaint, and then tg Charta,cap. 29. 
take his remedy upon this Statute. But ſe the Statutes of 20 E. 3. cap.6, and _ 186 ,& 
34 E. 3.cap.4. 42 E.3.cap.11. & 4E.3.cap.11,& 5 E.3.cap. 16, ; 


T Ses damages au double.) That is double the value of the land,debt, 
damages, 02 other thing that hs loff, oz was barred of by reaſon of that vervic, 


® 
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CHE. XL 


N droit des conſpirators, faux enformers, & malveyes 

procurers des douſcins, enqueſts, afsiſes,& juries le Roy 
ad ordeine remedic as Plaintiffes per briefes de Chancelarie. 
Et jademeins voet le Roy,queles Juſtices de lunebanke & de 
lauter, & Juſtices daſiſes prend* aſsignes,quant ib veignent 
en paisa faire lour office,de ceo facent lour enqueſts a cheſcun 
pleint ſans bricfe, & fans delay facent droitas Pleintifes. 


q Conſpiratours.] Theſe are deſcribed by the @tatute of 43 E.r. Deinltio de con= 
pirat. 33 E.z. 


T Faux enformers.] Theſe are to be underffod of imbzacers, and Vet. Mag. Chart. 
under-hand inffrucozs, and leaders of Jurozs returned, and albeit the matter 9 * 
which he enfozmeth be true, yet is he a falſe enfozmer, becauſe he doth it tnmns 
due and unfnfſf manner, 


7 Malveis procurors.)] ghat is underifod of ſuch as uſe to packe 
Inrqgs by nomination, 03 other pzactice, 03 pzocurement. 


- T Doynſeins, duodenz in Letis, &c.] gate here this law be- | 
Linneth with the inferionr,as Douſeins in Lets, and therefoze the maſters of *-N-5-:16. a. 
the Act dge yarticularize the rolt, viz, Jnquiſitions, ACiſes, and Jurtes. 

Ccec TLe 
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T his Gilbert de 
Rowberie was 
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© LeRoy ad ordeine remedie per briefe de Chancelarie.] 


The o2dinance here mentioned, whereby a wit is given againft conſpiratoz$ 
( which wzit was framed per Gilbertum de Rowberie Clericum. de Concilio Do- 


one of the Kings mini Regis, and allowed by authozity of Parliament ) was enacted af the Par? 


Juſtices of his 
Benck, as hereaf- 
ter ſhall appear. 
Vet,Mag.Chart, 


111. 
Regiſt. 


F.N.B.114,1195, 
&c.Staraf.pl.cor. 


173, Kc 


27 Aſ.p.59. 
24 E.3. 34- 


43 E.3z.conſp.11. 
4 ti.s. judge. 
.pl.cor, 


226, Stam 


I75:1 98.)ib.g. 
fol. 56.Poulters 


cale, 


5 E.3.Cap. 10, 
34 E. ;.cap.$. 
38 E.z.cap.12. 


41 E.3.15- 


Coram Rege a- 
pud Linc. Hil. 
29 E.1, rot.19. 
Secundum ordi- 
nationem regis1. 
21 E.1.ubi (upra, 


Gilbert de Rows» 


bery. 


E.N .B.fol.1 16.k. 
3 E.3.19.8E. 3. 
13 11 H.42, 

32 R.z. bre' 88, 


18 E.4.1. 
24 E.3434- 


Vid. 22 E.3.1. 


liament holden an. 21 E. 1.Rot.2. Which ozdinance you may readin Ver, Magna 
Charta, But there it is ſet down to be made in 33 E. 1. wherein truth if wag 
made in 21 E, 1. which errour there, and the miffaking of Richard Tortell the 
Pzinter,in quoting 33 E.1.to this bzanch (as if the makers of this Ac had bee 
indued with a p:opheticall ſpirit) would in the nert impzeſſion be amended, 
This o2dinance was put in affirmance of fhe common law : foz the wit of 
conſpiracy was maintainable both in caſes criminall concerning life,x ctvill,as 
it appeareth in the Regiſter and F,N.B. and plentifully in cur Books : Andin 
caſes concerning life, if the conſpiratozs be indited and conviced af the Kings 
ſuit, judgement villanous ſhall be given againf him, but not at the ſuit of the 
party,which judgement is by the common law ; foz it is given by no Statute, 


7 Etjademaines voit le Roy queles Juſtices delun bank 


& lauter, &Cc.] S& the Statutes of 5.3.34 E-3.38 E.3.&c.by the which 
this Statute is inlarged as to the Juffices. And a notable caſe in 4x E,;.in er- 
pounding of theſe Statutes, and upon like reaſon this Ac concerning the p2o- 
ceding by bill, accozding to the wozds of this bzanch, ſans briefe & ſans delay. 
In the next year after the making of this Ac, which was in the 29 year of 
E, 1, William de Welbye bzonght an'action by oziginall wait of conſpiracy, re- 
turnable in the Kings Bench againſt William of Hemſwel!, Parſon of the 
Church of Newton, and John of Malden Parſon of the Church of Askerbye, 
ſecundum ordinationem Regis ; fo2 that they. per conſpirationem & confedera- 
tionem inter eos malitioſe £aR* apud Groham , &c, anno regni Domini Re- 
ois Nunc 29. procurayerunt & fecerunt przfatum Willum de Welbye citari coram 
Nicholao de Whitechurch Archidiacono Epiſc* Lifcoln* ad reſpondendum przfat* 
Will* &c, foz a treſpaſſe, whereof he -had been acquitted in the Kings Court, 
Hemſwel pleaded not guilty. Malden the Parſon pleaded that he was com- 
munis adyocatus, & pro ſuo dando , &c, and juſtified as an Attozneyp, and 
denied that he conſpired, ec, Whereupon iſſues betng joyned, it was found be- 
foze Gilbert de Rowberie , that Malden the Parſon of Askerbye was commu- 
nis adyocatus, and was not guilty of the conſpiracy, 4c. and the other was found 
guilty, and judgement was given againft him ; fo2 in this and the like a conſpi- 
racie will lye againft one ; otherwiſe it is in caſe of felony. 1By this Recozd it 
appeareth that a wait of conſpiracy dothlye upon thefſaid Ac of 21 E, 1.(foz the 
conſpiracy was alledged befoze our Statnte) fo2 a conſpiracy between two foz 
the one of them to ſue the Plaintife tn the Dpirifnall Court ; and note the Ke- 


£02d ſaith, Contra ordinationem Domini Regis, And note it did ye foz conſpi- 


racy in a ſute in the Gcclefiaſticall Conrf. 


Qum_z= 


—  —_ 


CAP. XI. 
ID; rechiefe pur ceoque le Roy avoit ayit ordeine per le- 


ſtature,que nulde ſes miniſters ne priſt nul plec a cham- 
pertie,& per cel cſtatute auters miniſters neſtaient pas avat ces 
heures a ceo lies : Yoit le Roy,que-nul miniſter,ne nul aurer, 
pur part avoier des choſes que ſont en plee,enpreigne les be- 
ſoignes que ſont en plee. Ne nul ſur tiel covenant ſon droit ne 


leſle 


Cap. 11. eA rticult ſuper Chartas. 56 ; 


leſſe a auter. Et (1 ul le face, &de ceo ſoit attaint, ſoit forfair, 
& encurr* devers le Roy des biens, & des terres le parnour, a 
la value detant come fa part de ſon purchaſe per tiet empriſe 
amounter*. Er a ceo attend”, ſoit reſcue celuy que ſuer voudr”, 
pur le Roy devant les Juſtices, devant queux le plee ayera 
eſte, & per eux ſoit lagard' fair. Mes en teo caſe neſt myea en- 
tender, que home ne poitaver counſaile des Countours, & 
des Sages gents pur ſon donant, ne de ſes procheine amies. 


The cauſe of the making of this Statute was, that where the Statutes of yy ; cap. 25 
W.1. 11 Et. andW,z, of champerty were particular, and extended only to w.z.cap.29, 
the Kings miniſters, the Chancelloz,the Treaſurer,Juffices, the Kings Coun- Star. de Cham- 
cellers, Clerks of the Chancery, of the Erchequer, and of Juffices,and to thoſe prehunn. 11 E.t, 
of the Kings houſhold, Clerk oz Lay. Now this Ac is generall, and doth ex- MT Chart, 
tendto all perſons ; foz the wozds are generall, Nul miniſter, ne nul auter; F_ 


E Pur part aver des choſes que ſont in plea:) 3r A.vargain with 
B,owner ot the the Pannoz of D.B.is impleaded,B.infeoffed A. hanging the ſuit 79 & 2. cham- 
accozding to the bargain, though this be within the letter of the Law, yet is it jg = com. 
not within the meaning. On the other fide,it is adjudged champerty,if he main- g - gr ka 
tain any party hanging the plea to have part, though he purchaſe not, noz take 
any ſtate, And this Ac ertendeth to all actons, as well perſonall, reall, and 47 ex. g. 
mirt.3f the Tenant hanging the plea grant arent out of the land,this is cham- F-N.8.:72.k. 
perty, & yet it is no part of the thing in demand, but if is within the ſame miſ- 
chief, Jn an aſiſe bzought againft the diCeiſoz, and the tenant maintain the 47 E.3 9. 
plea upon covenant o2 pzomiſe after recovery to have part ; although the diſſei- **N-8.:72. 
ſoz hath nothing in the land, yet ſhall he have an action of champerty, becauſe 
he may be charged with damages, and the tenant fhall have his acton alſo, 
If the huſband and wife be impleaded, andone doth maintain foz champer- ,z x, ,, 
tie, the husband only may have the action, oz the husband and wife may joyn. 
And this action may be bzought hanging the pzincipall plea befoze judgement; 47 E. 3.9. 
and if the Demandant be non-ſuit,yet may he have an action of champerty, 33 E.z. main- 
If two be impleadedin a reall action, andone doth maintain the Deman- par rs 
dant to have part, the Tenants bzing a wzit of champerty, the non-ſuit of one en. | 
is not the non-ſuit of the other, becauſe the action of champerty being but acceſ- "__ 
fary, doth follow the nature of the pzincipall action. | 
If the Tenant make a feoffment in fee hanging the wait, if one doth main 
tain the Demandant to have part, the feoffo2 ſhall have the a&ion of cham- 
perty ; foz he remaines Tenant to the Demandant. 
7 Ala valuederant, &c.} That isto ſay, the valueof the land, gx, 
© the Statute of 32 H, 8. cap, g. 
7 Devant les Juſtices devantqueux.] & the Statute of 


4E.3.cap.11, 
Nete, the party grieved may upon this Sfatute either have a wait directed gilt. 183; 
ko the Sheriff, o2 a wzit directed to the Juſtices beſoze whom the pzincipall ** fl. 6,7. 
acion dependeth. 
T Ne nul ſurtiel covenant.) Here it is taken foz a pzomiſe 02 F.N.8, 74. 
contra by paroll, as well as by ded. 
De the ®tatutes of r E.3.1R.2, and32H.8. tpn 14- 
+23.,CIP, 4. 
7 Mesen ceo caſe neſt my a entender, que home ne poct zz 11.8.apy. 


aver councell de ſes Countours, ne des Sages gents.) Councell, 


confilum, ts taken foz advice and direction in law,and that is to be hadof thz& 
| Tcec 2 perſons 


6 E. 3.fol.33. 
20 H.6.12, Þl. 
com. 305, F.N. 
B. 172. h. 
Lib.7.fol.1 3,1 4- 
Calvins calc. 

21 H.6.16.b. 
29 H.6.mainte- 
Nance 12.19 E- 
4-3.b. 34 H.6- 
26. 39 H.6.5. 
6E.4.5.9 Ec4. 
32. 14 H-7.2. 
&C, 


13 H.4. 19. 


F.tit.mainten.2 3. 


17 E.3z- cham- 
rty 14-per les 
Faltices 19 E.4, 

3b. F.N.B, 


Articult ſuper Chartas. Cap. 1 I, 


perſons, viz, 1. of Serjeants at law, ſervientes ad legem, erpzeſſed here under 
the name of Countors : 2. of Appzentices of law, Apprenticii legis, In pleadin 
called homines confiliarit, 8 in lege peritt , erp2efſed here under this wozd $a. 
oes, And thele have officium ingenii : 3. Attoznies of law, that have officium 12. 
boris,in following the advice of the learned,and diſpatching of matters of courſe 
and experience, and they are under theſe Wozds, Sages gents, Confilium is alſo 
taken fo2 aCiſtance, maintenance, and comfozt in their ſuits. Andſo it is ta 
ken here. 


T Deſes prochein amyes.] That is, of their next bloud, who 
are 02 ought to be their ſureſf aſſiſtants, aiders, and comfozters ; foz nature yis 
maxima, and as ſome ſay, Natura bis maxima. 

And accozding to this diverſity of ſignification, if the Serjeant at Law, Ap, 
pzentice, oz Attozney doe take a feoffment hanging the plea, oz the like to 
maintain the Tenant, though it be pro ſuo dando, in lieu of his fe, yet is this 
champerty within the purview of this Statute ; foz their counſell, that is,their 
advice- and directien in their pzofeſion of law is excepted : but to take any 
eſtate in the land hanging the wait, foz matntenance, is to become a party,and 
in no ſozt allowed to them by this Ac, 

But if a father be impleaded, he may infeoffe his ſon fo2 his aſſiſtance, main- 
tenance, and comfozt ; fo2 that is natures pzofeſſion foz the ſon aſſiſtere, manu- 
tenere & conlolari, & e conyerſo, & fic de fimilibus: & fic alia eft profeſſio legis, 
& alla naturz, 

Do it is,that the ſon may of his own money, and in his own name give fes 
fo his fathers Councell, oz Atto2ney,without any cxpecation of repayment,and 
ſo may the father fohis ſons Councell ; fo2 he is procheine amye, but ſo cennot 
the @erjeant no2 Appzentice, fo2 that their councell, advice, and dirccicn in 
law ts onely ſaved to them. But the Attozney may in his Baſfers name lay 
out his own mony to his Councell, to be repaid to him by his Baſter again. 

In like manner,and by the like reaſon,if the father be Demandant in a Prz- 
cipe, he may p2omile and contra with the ſon fo aſſure him the land after the 
recovery, and is not any champerty within this Act, and ſo of any other Ance- 
fter and his heir apparant : but ſo if is not of the Serjeant, Appzentice, 02 At- 
tozney ; foz they cannot contra to have any part of the thing in demand after 
the recovery, & fic de fimilibus, And therefoze Penros caſe maketh not againſt 
this, noz any thing that hath been ſaid : Foz there the caſe (as Hanckford tmper- 
fectly citeth it)was, that in a wait of champerty bzought againſt Penros,foz that 
he had parcell of the land recovered again him at another mans ſuit, Penros 
ſaid that he was of councell with the party which recovered + had that land foz 
his wages : But let us take the fozd as we find it (fhough Ficzherb. in abzidging 
this caſe, not knowing what to make of it,omitted it) the taking of the ſtate fo 
his wages aſter the recovery could be no champerty,unleſſe there had bena co- 
venant oz p2omiſe hanging the pleaon the demandants part, to make the ſame 
after the recovery, which was nof alledged but only the taking of the ſtate ; nei- 
ther doth it appear what became of Penros plea : And we are of opinion, that it 
ſhall jremain foz ever a bleniſh to his reputation, as often as it is cited ; fo2, 
Guarnvis aliquid ex ſe non fit malum, tamen fi fit malt exempli, non ct faciendum, 


q Deſes prochein amyes, &c.] ©f prochein amycs you have heard 
befoze, this is to be added, that there be not enly prochein amyes in bloud, but 
in eſtate alſo: And therefoze as the nert of bloud ts prochein amy, in reſpec of 
the expectancie of a deſcent (# yct it may be it ſhall never deſcend to him;fo2 ſolus 
Deus facit hzredes, non homo) lo they that have reverſions,oz remainders erpe- 
ctant upon effates in fail, life oz lives, are prochein amyecs in eſfate, andare 
excepted out ofthis law, and yet it may be the land ſhill never come in poſſe 
ffon to them : x therefoze if a Przcipe be bzought againſt a Tenant foz life, anv 
he ſurrender fo him in the reverſion oz remainder, hanging the wait,fo2 mainte- 
nance, this is no champerty within this Ac, no moze then it is when = 

Lenan 


| Cap.12. Articuli ſuper Chartas. 565 


Tenant infeoffeth his heire apparant : And ſoit is if Tenant in tail, hanging 
the wit, conveyeth the land fo him in reverſion oz remainder, thts ts no chams 
perty fo2 the cauſe afozeſaid within this Ac. 
Foz the: wo2d Prochein amy, proximus amicus, 02 amicus propinquus , ſ& I. fe&. 123- 
Lictl, W, 1, and W,2.&c, W.r.ca, 48, W.z. 
Cap. 15, 


MT 
_— — ——— _—_— 


C A&P, XEL 


E recheife voert le Roy que diſtrefles,que ſont a faire pur 
ſa detr, ne ſoyent faits per beſtes des charues, ranque . 
come home poet auter recover, lolonque ceoque eſt ordeine 
ailours per eftatute, ove la paine, &c. Etneyoet quetrope 
orevediltreſle ſoir priſe pur {a detr,netrope loigne meſne. Er 
11 le dertour poet trover lufhſant, & conyenable ſurerie, jeſq, 
a un jour deins lejour al Viſcount, dedeins le quel home pu- 
ifſe purchaſer remedie a faire greede la demaund, ſoit la di- 
ſtres relefſe endementiers, & que auterment le fra ſoit greye- 
ment pune. 


C Per ſtature.) This is intended of the Statute intituled Scaturum 5x j.3. ver. N. 
de diſtritionibus Scaccariyedit, an. 51 H, 3. Which by miſfaking is in the abzidge- B. fol. 89. b. Re- 
ment of Statutes, tit, Diſtrefles 10, ſuppoſed to be in anno 21 E,1. Which ſhould $ift- 97- ÞRaf. 
be made 5 1 Hen. 3, the wozds of that Ac ( amongl other things) are, Que nul pl.118,293,450. 
home de religion, ne auter ſoit diſtrein per les beſtes, queux oaingnont fa ter-- 
re, ne per les barbites pur la det le Roy, ne pur le dett dauter home) ne pur auter 
enchelon per les baillies le Roy, ne per auters homes, tanque come un troye ati- 
ter diſtres, on auters chateux ſuffiſantes, dont ils poient leyer le det, ou que ſuffift F,N.p. 194. Re- 
la demande, &c, Wut hereof ſufficient hath been ſaid in the erpoſition of the gif. 97. 185, 
Statute of Marlebridge, Marlbridge c. 15. 


T Et nevoet que trope greve diftres ſoit priſe, netrope 


loigne meſne.] This is alſo p:ovided fo2 by the ſaid Act of 5x H.z. and 

ſufficient alſo hath hercof been ſatd in the erpoſition of the ſaid Statute of Mar- pq; 174. Re- 
lebridge cap, 15. and theſe Ads were made to take away the abuſe of the She- gift. 67. 

rifes, BBailifes, and other Binifters, 


q Et 11 le dettor poet trover ſuffiſant & covenable ſuer- 
AR of grace. 


tle, &C.] This is an Act of grace, and upon this Act there lyeth a wait di- Vii. Mag, Chart 
rected to the Sheriff, commanding him to receive ſurety accozding to this Ac, cap. 8. &c.Regilt. 
which 1f he refuſe, an Attachment lyeth againſt him, o2 the party offering ſu- = ' _ . 
retie, accozding to this Ac, if it be refuſed, may have an adionagainft the ,4;.*\05” 


Sheriff, #c. 


CAP. 


566 Articuli ſuper Chartas. Cap.13,14. 


CAP. XTIIL 


T pur ceoque le'Roy ad grant le eleftion des Viſcounts 2 
| Bits des Counties, voit le Roy que ils eflient tiels ViC 
counts que ne les charge my : & ne mittent nul miniſter en 
bailie pur lower, nepur don'. Er quetiels ne ſe herbergent 
trope " vo enun lieu, ne ſur les povers, ne ſur les religious, 


q Ad grant.” This grant was made befoze af this Parliament, cap. g- 
By this 4 five things are to be obſerved by the Sheriff : Firſt, that he be 
not chargeable to the County : 2. that he ſhall put no miniffer in office under 
him foz hire, gift, oz bzibe : 3. that they ſhall not to often lodge and harbour in 
one place : 4-that they ſhall not lodge o2 harbour at all with thoſe that are powze: 
5+ no2 with religious men, : | 
And albeit the manner of making of Sheriffs be altered, as befoze in the er- 
poſition of the eight Chapter doth appear, yet the ſaid Articles areto be obſer 
ved by him : fo2 they follow theoffice of the Sheriff without reſpec ofthe man- 
ner of his making : And therefoze if any Sheriff take any hire, gift, o2 bzibe of 
any Undertheriff, 1Bayliff, keper of the Gaole, o2 other minifter foz his office 
v2 place, he may be indited, and fined, and impziſoned, 

. Dr other Statutes againſt ſale of offices, ec. 12R.2.11H4.5 E.6, And 
"4 Ro Pa1, in like manner touching the reſt of the Articles pzohibited by this Chapter, ſee 
nu.28.5 E,6, the nert Chapter. 

Cap. I'6, 


CAP. XIITT. 


E rechiefe voit le Roy, que les Bailifes & les Hund' du 

Roy, ne les auters grand Seigniors dela terre ne ſoient 
leſſes a trope grand ſummea ferme, per quoy le people ſoit 
greve, ne charge per contribution faire a tiels fermes, 


This Act was made foz avoiding of erftoztion and opp2eſſion ; foz they that 
4E.z.cap.is, buy dear muſt ſell dear. Foz addition to this law it was enaced, that Sheriffs 
—_— not let their Yundzeds and Wapentakes but foz the old rent, and nof 
above. 

After by another Ac neither Sheriff, no2 Watilifes, 02 Yundzedozs in f& 
_ let any Yundzeds, xc, but foz the ancient ferme, without any thing in- 
creaſing. A 

And by another Statute it was pzovided,that he ſhould not let his Bailiwick 
4 H.4. cap-5- at all to any man, and that it ſhould be parcell of his oath. Upon which Ac 

ſome doubt was conceived, whether if he let not his whole Bailiwick, it was 

within that law; and beſides, there was no penalty inflicted by that Ac : 
23 H.6.cap.ro, LTberefoze by another law it is enacted, that no Sheriff ſhall let toferme in any 
202.7.12, & Manner his County, no2 any of his Bailiwicks, Yundzeds oz Wapentakes, 
2x H.7.36.P!. tipon pain of fozfeiture of rl. lt. 


com, 87, & 124. ; : ? 
Vid MS. Chart Pd this Ad, as tothe King, is a bill of grace. 


cap. 8, &c. 


14 E.,3.Cap. 9+ 


CAP, 


eArticuli ſuper Chartai. 
CHAP... XF:. 


N Summons & Attachments en pleade terre, deſormes 
conteigne 1a Summons ou lattachment le terme de xy. 
jours a tour la meyns, ſolonque la common ley, fil ne ſoit en 
attachment des aſsiſes prender en preſence le Roy, on deyant 
les Juſtices del common bank, ou des plees de vantJuſftices en 


Eire, durant le Eire, 


The p2inted Books leave ont ( ou deyant les Juſtices del common bank ) which 
ought fo be added. | 
This Statute was made in affirmance of the common law,as by the erpzeſſe 
wozds of the Statute it appeareth, contrary to a ſudden and miſconcetved opt- 
nion in our * Boks ; Foz Glanvile ſatth, Summonebicur per interyallum quinde- 
cim dierum ad minus: and therewith agreth Braton and Britton , Er fi aſcun 
ſoit reaſonablement ſummon, il doit ayer ſpace de xy, jours au meynes, de ſoy 
arner de ſon reſpons, And Fleta ſaith, Nec etiam ſufficit quod ſummonitio 
far ad ftatim refpondendum , ſed decet quod quiliber habet tempus xv, die- 
rum ante diem litis , & fi ſummonitio minus ſpatium , pro illegitima debet re- 
putari, niſi in cauſis ſpecialibus ; ut ſunt cauſz mercatorum  & cruce fignatorum, 
& hujuſmodi quz inſtantiam defiderant & celeritatem , &c, And all theſe Au- 
thozs wzote befoze the making of our Act : and the authoz of the Pirroz that 
wzote of the ancient lawes of this Realm, ſpeaking of the time of Summons, 
aith, Er reaſonable reſpic ai meyns de xy, jours de puryeire reſpons, 8 de parer 
en judgement, And the catiſe wherefoze the common law ſet down the certain 
time of x5. dayes was, foz that a dayes journey is accounted in law 20, miles, 
rAtionabilis dieta conftat ex vigilant! milliaribus : fo2 dieta both in the common and 
civill law fignifieth a dayes journey, continet legalis dieta yiginti milliaria, 
And therefoze 1 5.dayes was accounted by the common law a reaſonable time of 
ſummons 92 attachment, within which time whereſoever the Conrt of Juffice 
ſate in England,the party ſummoned oz attached, whereſoever he dwelt in 
Cugland, afoze the Kings watt did come, might per przdiRas dieras compuraras, 
bythe ſaid account of dayes journtes appear in Court, xc, 


T En ſommons.] Jn a wzit of Pone, to remove a replevin at the 
ſuit of the Defendant the wait ſaith, Ec dic przfato querenti, quod fic coram Juſti- 
ciariis noſtris apud Weſt? ali dic, there ought to be a warning by 15. dayes, 
fo2 that this ( dic querent ) is in nature of aſummons,and ſo the wait of yenire 
fac* fo2 returning of a Jury is fn nature of a ſummons : but this Statute er- 
tends not fo a wzit of errour, noz to dayes of pzefirion, as upon a fo2rein 


boncher in London, and the like. 4208 
This Ac ſpeaketh of a ſummons, and ſo it is in a re-ſummons, 


T Er Attachments.) gnvcoit is ina re-attachment, 


Cap.15- 


T7 Enpleade terre.) wyon an oziginall wzit in any reall acion the 
Tenant mult be ſummoned by x 5. dayes, as is afozeſaid; but if the ozigingll 
wzit be returned tarde, the ſummoneas ficur alias muft have nine retarnes be- 
tween the Teſte and the return : foz albeit the ſummoneas ficur alias be inlieu of 
the ſummons in the o2iginall, yet being a jadiciall p:oceſſe in a reall action, 
there niuſt be nine returns, xc, and the ſummons thereupon ought to be made 
by 1 5. dayes 02 moze, befoze the return, 

TLe 


567 


See Matlebridge, 
cap. 12 & 26. 


F.,F.B, 77. d.c. 
11 aff, p.zo, 

22 afl. p.79. 

30 af. 26,& 44. 


*12E.4.1:. 
Glanv.li. r.ca.7. 
BraR. lib.4.fol. J 
255,& 18:. 
Brit, fol.27gb. 
Fler. lib. 6.cap. 6. 


Mir, cap. 2.5. 19. 


Brad. lib.4. fol. 
235-b-19 H.7. 
Cap. I, the like ac- 
count is made. 
Lib.iner. tir. jour- 
nies accounts, 
fol.382.lib, 6. fol. 
IO, & 11, Spen- 
cers caſe. 18 E.3- 
42, 32 E.3, 
journies acc” 16. 
Cuſtumere,ca,6t. 
fol. 76, 77. 

12 Ec4-If, >; 


1 E.sS.2,b, 
BraR. lib.,4. 
fol. 255. 

I B.s. 2.b. 


Dier 8. Elix. 252. 
9SE.,4. 18, 
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em, 
mult be accounted none of th 


del Roy, &c.} 
ſoit en aſsiſes prender en preſence 
C $1 ne ſoit en 


am 
e all pleas, be cor 
| ings Bench,foz wage of the Dogs 
t is, in the K illiam Inge chi ſe of novel diflei 
1 Roy, tha by fir Gut n an aſſt aſſiſe- 
E reſence dc ded in 7 E. 2, , f attaints up9 iven as in f e 4 
Regiſt, 5.5 Regs, It was "Juk ices,that in ne be acertain _ den' of Eafter . = 
7 E.z.per . nd the ; nch,there in the utas 9q int e attaint, 
FN Baog- fn taken in the manner, 3 the ath garniſhment by {ege term, bat onty ian 
m_ Ive any in Cire., 
yer that the Tenant ha 5 doth not give _ Pleas, oz in C eofthe 
it behoveth that ti uli ſuper charta mm qymmnnn {ary aw ney Sev 
| teof Articuli Kings 15 ſemeth tobe 11 an, if a ma 
this Statu | difſeifin in the Ki s Bench, ſe ern the life of man, doth ſit, 
aCiſe of noye as to the King s, which conc Kings Pench doth n 
banch, as fo the Il cauſes, ere the es bet wee 
Lib.g.fol. 118, K... ..- law ; Alda, won in > -- yo. mu net hare 15 ITO _ 
10.9.101. « . m ; 
ignior Zan- ted of tr rning beideo im oved info the 
Seignior be indi , the retu nfry may ty, and rem uy 
Ria. 8.4 he Teſte and the efurn be faken in any 5 between the Telte of the venire fa 
rot. + T hogs the e if the inditemen t to be x5. dayes | felony, miſpzi- 
Marks Evelq! , &, B c<, there ough ; in caſt of treaſon, felor e fa'c, as 
Lune poſt un —_ wy of Dier and ny orc _ they —_ iNioners _ 
Mich.ag.1 H. * Commiſſioners ie the pziſoner the appear ; but the turning of the ury 
Sir Richard = treſpaſſe, ec. trie th nt and late doe ſeales foz the ret wiſe Juſtices 9 
Thomss Bans © by divers p in parchmen bay nude do Arne tens ag fa—cdnps rf we 
po = pzecept ſame day.if they e may trie the p ; foz the Juſtices ent 
- -—-—— ag mmediately the tices of Peac cular pzecept : ecept in parchm 
" Bmcradoter Gaol angry bo Sper af the Peace make Nlons env foz return of m__ 
r eſſions, 
2 Deocnk3 E-6 elitry and _ rv the — a ---4 befoze the ſitting of the 
ours; FN and thereſoze erall ſummons re is a repozt of th 
Rm qc. ere was a gen of, becauſe the iner,o2 Jufti- 
Robert Bell, =p es in Cirs. ſpoken ſomewhat "_ of Dier. and yn day that he 
_ roEl, Ju have the rather " Commiſſion ds not guilty the ſuperici alſo dog 
Fohn Felton, Ke: aintion the Judges, ent that _ Juriſperiri, but uſup 
=o treaſon, reſo - eace cannot trie f this day not o 
Hill36El. Do&. oof Þ But herein a = 
S_—_— 0, 0c. 
alon. 
"qHiyrivem agree, 
queſt, 55, ; 
Paſth' 9 Hs, — 
Kelwey. 


T. 
"OO - des briefes al maun- 
Hell. Cronic. etornes | mane 
2 EE ts, ma cine, 
ron. 44. Oir faitde per quoy droit eſtminſter ove la p 
Ddemen ſ lefohg eſtatute de Wel 
ordeine eſt en 


. Cap. 39. 
atute of W ,2 

Act of ow ny whereby the tf 

he | rmed. 

—_— falſs returnes is confi 


CAP. 


Cap.17- Articuli ſuper Chartas: _ $69 
CAP. X/VIL 

7 NE ceo quemults misfeafors ſont en la terre mu que 

c 


olent, & robberies,arſtons;e homicides faits ſans num- 

ber, & la peace meynes bien garde, pur ceoqueleſtatute, que 

le Roy fiſt faire nadgaires paſſes a Wincheſter, nad pas eſtere- 

nus : Voirlc Roy quecel eſtatute ſoirde novel enyoy eniche- 

ſcun Countic, & ſoit lie & public 4. foits per an, auxybieri 

come les deux graund charters, & firmement gardes en che- 

ſcun point, ſur les paines que la cyens ſont afſefſes. Etacel 

eſtarute garder & mainteiner, ſoient charges les trois. chiva- 
liers, que ſont aſsignes per mye les Counties pur redreſler les 

choſes faits encounter les grand charters, & deceo eyent gar- 


Tanrie, COIRIE 

The effect of the ſtatute of Wincheſter made at a Parliament holden in Vid. Flera lib. :. 
13E.r, is this, That from thencefozth every Country ſhculd be fo well kept, <P: 24: this ta- 
tat immedtately upon ſuch robberies and felonies committed, freth ſuit ſhould j* of Vincke- 

made, ec, 1 ; , TS 

The letter of this ſtatute is general , and firff, concerning the place : Jf a Vid.li.z. fol.6,7. 
man be robbed in his houſe, it is not tvithin the meaning of this ſtatute. Se- caſes ſur ceſt 
rondly, the time : If a man travel in the night, and be robbed, he ſhall not take #==** 
the benefit of this Ac, as you may reade at large, lib. 7. ubi ſupra, de 

Se the ſtatutes of 28 E.3, and 27 Eliz, which have in ſome points alfered, x x. ;. cap.rr. 
in ſoms explained, andadded divers Articles to this fatnte of Wincheffer. 27 Eliz. ap.1z. 

Bricton maketh mention of the ſtatute of Wincheſter in theſe wozds, So. Py*r 23 El. 370. 
lonque noſtre ordinance de nous Statutes de Wincheſter, andof the @tatute of CO 
W.2.an,r3 E.r, ©®0as he w2ote not his boke in 5 E.1, as Prifor ſuppoſed : nei- ry Dn 
ther died he in 3 E.r. anno Dom, 1272, as Bale, fol. 111. hath miſfaken x but 
certainly he w2ote his booke after x; E.r, 

And it appeareth by Flera, ubi ſupra, that the time given fo the Country by 
the ſtatute of Uincheſter is not within 49 ayes; as the bake of ffatutes 
lately pzinfcd miſtakes it, but infra dimid' atini, and ſo fs the pzinted book of 
ſtatutes by Bertheler ; and therefoze it would be refozmed accozdingly. True it 
is, that the ſtatute of 2$ E. 3. doth erp;eſly ſet down 40 dayes, but yet the 28 E.3. cap. 1t, 
wozds of the ſtatute of Wincheſter muſt remain as they were. 

Foz acions bzought upon the ſtatute of Winchefter, De& Hil, 4 H.$.rot. 525. Lib. intr'Raft. 
Paſch, 4 H.$. rot. 310, Mich, 6 H,8, rot,t, Paſch, x2 & 13 Hen,$,rot, 4 Eliz, rot. 5to. 


508, &c. which were befoze the ſtatute of 27 Eliz, Lib. 7. fol.6,ubi 
DE Trin, 28 Eliz.rot,75. Aſbpoles caſe, andTrin, 2g El, rot, 2027. Milborns Th. :ntr* Co.fol. 
caſes FA 


$. 
Which p2zecedents J have addey, becanſe they ſerve both foz erpoſition of Lib.7. fol.6. ubi 
he ſaidtatutes, and foz direction to the party grieved to attain to the benefit ſupra- 
the ſame. 
If any deſire foſ# ſome pzecedent rn&rer the making of the ffatate of Wins 
chefter, let them ſee the recozd of that notable caſe of Ellice Caſler in 2 E. 3.4 they Hil.z E.3. fol6; 
thill perceive, that actions grounded upon this fatuts were not ſubjec to ſuch & 7. 
captious & curious exceptions as now they be. There the caſe was, that Ellice 
Caller was robbed in the Yundzed of H. in the confines of two Counties, xc. 
and bzought his action upon this tatute,and had judgement,and ſued erecution 
tothe @herife of Scafford, who returned, that he oy levied r, Parks of the men of 
ddd the 
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- to his men, f 
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the Bikhop of Coventry and Lichfield of the Yundzed of H. the Biſhop came 
and ſaid, that the Yundzed of H. was of the right of his Church of Saint Cad, 
de of Lichfield, and ſhewe fozth tv the Court the charter of King Richard the 
firſt, by the which he granted to E. then Biſhop of Coventry and Lichfield, any 

hat they houldbo gue of murder and larceny, that is, to be quit 
IfiVviſcharges bf every thing that lyeth in tharge of his men by tealbn of mar 


'def by feldtty ; ab of amtttcaitenty atid of pzeſenitAiefts bf minrove abid felony, 


ut the authazity of the book is, that the Bi men 9ught nok' to be nif- 
charts, and Shard f itveth rule, giveth alls two reaſons thereof, 
| that the er q, x, totily hot diſchatite this drtiont, fo2 that at 
the time of that charter an action again® the inhabitants, dy reaſon of robbery, 
c. was not granted, but it was granted long after, that is fo ſay, in anno 1p 
. f, avid 6 do nibt eritend, that by tealim of the thatter, being vide antieht 
then the atute of Winrhefter, vdii may barre dz viſcharge the erection, 
Secondly, albelt qd; is charter may grant, that a man map be at- 
quifted _ Iiiii af his ſaiccelſo2s,yet thefeby the ation 02 right of the party 


Burgelles of the Towne of Tewkbury in the County of Gloceſi 


 bzought an action of debt upon the ſtatute of 8 HA. whith hath referente to this 


ffatate of Winchelter, if ſativfactibn be not nabe fb; the robbery theretu nith; 
tioned within 1 5. dayes after pzoclamation, and the ation is given againf the 
comminalties of the Fozeſt of Deane, which are adjacent to the river of 
Severn, and of the Pundzeds of Bledſtow and Welhuryand the wait was, Pracipe 
coinmunicati Foreſt de Deanc, & Hundredis de B. & W, and erception was taken 
to the wzit, fo2 that the wzit onght to have been, Przcipe communicani Foreſts 
deDeane, & Hundredorum de B. & W. accozding to the wozds of the itatnteof 
$ H.6. as one entire comminalty ; and yet the wait was awarded god, ſoz that 
it was the ſame in effec, though it had ben the better, if it had accopded with 
the wozvs of the ſtatute. | 

It is ſaid, that one that took upon him the pzofeſſion of the Law, made a mo- 
tion, that all the ſuperfluous caſes of the Law repozted in our 1Boks might be 
rejected, and left out of the next impzeſion, and pzincipally thoſe that Fitzher- 
bert had not vouchlafed to abzidge. But indeed the motion was ſuperauous any 
fmaakie, and therefozs vanithed : foz there is no caſe repozted in our Wwks, 
but is wozthy of obſervation ; foz thereof great uſe may be mae at one time gz 
other, if it be well anderſtod and remembzed, and we ſhould have ben right 
ſozry, if theſe two excellent caſes, amongſt many others, had been rejeced, 


« Ec ſoitlye & public z. foirs per ann'.] zryis is evivent, 


C Auxybien come les duex grand charters,] were it is tobe 
obſerved, that Magna Charta atid Charra de Foreſta at? called, Les deux grand 
Charters. 

y the firkt Chapter of the Ads of this Parliament it is pzovided, that theſe 
fwo Tharters thall be read four times every peat befoze the people in {ull 
County, that is to ſay, in the next County after the feaſt of Saint Michael, and 
after the fealt of the natibity of our Saviour, after Eafter, and after the nati- 
vity of Saint John Bapciſt, andſooft, and at thoſe times, ought the fCatute of 
Winchtlter to be readand pabliſhed. 


© Soitchargeles trois chivaliers.] mThece thax Knights att 
anthvgiſed befbge, cap.1, 


CAP. 
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CAP. X VIIL 


TN droit des Waſtes & deſtrutions faits en gards per E- 
ſcheators & Subelſcheators de meaſons, bois, parkes, vi- 
vers, & detouts aurters choſes, que eſchyent en les maynes le 
Roy: Voit le Roy,que celuy que aver' ledam' reſceve,cit briefe 
de Waſt enla Chancery vers Leſcheator de ſon fait, on Sub - 
eſcheator de ſon fair, pi eyr de quoy reſponder, & fil nad de 
uoy, cy reſpond' ſon Soveraigne per autiel peine, quant as 
amages, come darreine ordeine eſt per eſtatute ſur ceux que 
font waſtes en gardes, 


Where ſome have thought that the Efcheatoz and Under-eſcheata2 are not 36 £.z.cap.r3. 
within the ſtatute of Magna Charra ; and thereſoze in this point the title of & Magna Charr, 
confirmatio Chartarum ts not apt as to this Chapter, let them readthe ſtatute ©?: 5 
of 36 E,z. anvthey will be ſatiſfied. 

- * Regiſt. 301 cap. 


q Per Eſcheators & Subeſcheators.] gf their* names, an? tiexric 
whence they are derived, of their antiquity and office, of their number in an- Mirr. cap.:. $. 5. 
cient time, and what alferation hath ben by Acts of Parliament of later 7 Sac 
times, you ntap read in the firſt part of the Infkitutes, | * - OE 

: ; Fler lib.1.cap.6. 

T Par kes, vivers.] Pere vivers, varia, are taken foz fiſh-ponds and Ror. Parl.18 E.r. 

warrens, as heretofoze we have obſerved, fol. 7.& 2x E.1, 


ror. 1.2$E.1, 

n cap.18, 29 E.1, 

« Erde touts auters choles, queeſchient en le maynes le 4 clehear. 14 E. 
3- cap.8.1 H.8. 


Roy.] * That is of all other fhings which caſually fall, oz eſcheate, 0z come NING 
info the Kings _ :.Fa pr. 6 
© Eytbriefede waſte.] » guztheadion of walt againtt the Eſchea- 25d o%* 
toz , ſ@@ths Regiſter, F.N.B, &c, part of the Infti- 
: ; rures, ubi ſupra. 
T Reſpond' ſon Soveraigne.] Refpondeat ſuperior , that is, the bag ys 
Eſcheatoz ſhall anſwer foz the Deputy Eſcheatoz, oz Under-eſcheatoz. Ver NB. ol: 36. 
m.prer. $1 
T Per eſtatute.] That is, by the atute of Gloceſter, anno 6E.x, 1453-2933 
cap, 5.and W. 2, anno x3 E,r, cap, 21. 36 B.3.c0p85- 


And it is tobe obſerved (that we may nofs it once foz all) that in this and 
other ancient As of Parliament that have relation oz — = _ foz- 
mer, there ts not any mention made of the year oz Chapter of the fozmer ſta- 
= but — reference was then thought the ſuveſt, and the moze Par- 
lamentary way. 


Dddd 2 


Vid.W.1.cap-24. 


24 Y.3-23,29,59. 


5 B.3.6. 


24 K3. 33+ 


9 E.4.54. Kel- 
Way 1H. 8. 156- 


28 H.6.fol.9.b. 

5 H.$.2. 30 afl. 
38. E.N.B. 260, 
4 H.7.5. Dyer 

$ El.248$:249. 
21 B.3.1, 31.afl. 
15. 12 R.z, li- 
very 28. 4oaſl, 


*21E.3-L. 


21 afl.15. 40 afl, 
36.9 E.4.51,52. 
* 18 E.z. liver-3. 
24 E.3.65.Dat- 
cies caſe. 44 E. 
Fa 12. $Stamf,pr.. 
ol.11, & $0, 81. 
Brok, reſeiſ, x 3 


24 E.3-33- 
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E recheife la ou Leſcheator, ou le Viſcount ſeifent en {a 

mayne le Roy auters terres,la ou il nad reaſon de ſeiſier: 
& puis quant trove eſt lanon reaſon, les if[ues dumeſne teps 
ont eſtre ceo en arere retenus,& nemy rendus,quant le Roy ad 
la mayneouſte : Voit le Roy quedeſormes, la ou terres ſont 
ilsint likes & puis lamayne ouſte pur ceoque i]. nad reaſon 
de ſeifter, ne ceo tener, ſoient les iflues pleinment rendus a ce- 
lny aquela terre demurt, & averale damage reſceive. 


Cap.19. 


Seg& the Statute of 29 E. 1, de Eſcheatoribus, commonly called the ſtatute of 
Lincoln, made the year after this law ; and upon theſe two ſtatutes ten points 
are to be obſerved. 

1+ That by the common law, although the ſetſure was not lawfull, yet foz 
the m:Mme p2ofits upon the livery, oz ouſter le mayne, the party grieved was not 
reſto;ed to the meſne p2ofits, which miſchtef 1s remedied by thefe two ſta- 
tutes. 

2, Iſſues are intended rents and things leviable by the Eſcheatoz, which 
may be reſtozed, though the Eſcheatoz hath accounted ſoz them, and not paid, 
but the mony, being once in the Kings coffers ſhall not be reſfozed. 

3. That though both theſe ſfatutes ſpeak onely cf an ouſter le mayne, yet be- * 
ing both beneficiall lawes foz reffitutton to be mane to the party grieved, by 
equity they extend to liveries, 

4+ Where the wozds ſem toertend onely fo feifures befoze office, and after 
by the office that is found the King is not intitled, yet by conſtrucion the ſame 
extend anely to ſeiſures after office found. De hereafter yerbo, Seiſene. 

5+ Theſe ſtatutes extend by equity tg ouſter le mayne, and amoveas manus 
upon petitions, and monſtrans de droits, not only in caſes concernitig wardſhip, 
but freehold and inheritance. 

6. Theſe ſtatutes extend alſo by like equity to. ouſter le mayoes upon tra- 
verſes, althongh traverſes were not in uſe at the tune of the making of theſe 
ſkatutes. 

7+ by the ſaid ſfafute of 29, E.r. if any ſoawsr office oz. recazd/ ke found afs = 
ter livery, 92 ouſter le mayne, that maintaineth.the title, by reaſon. whercof the 
King is ſeifed,the King upon that reco2dfhall not reſeiſe maintenanc, but there- 
upon ſue out a Scire facias, &c, 

$, But if an * office be found, which doth entitle the King fo the land by a 
title grown to him lince the livery, oz oufter le mayne , neither of theſe ſtatutes 
reſtrain the King, but he may refeiſe without a Scire facias. 

9. * There is a diverſity when the party hath a livery oz auſter le mayae 
upon an inſufficient- offics, o2 by erronequs y2oceffe, there though the party 
hath right, yet tho King ſhall reſetſe without Scire fac? : fo2 a livery miſ-ſued is 
as it had been never ſued, and the fatute of 29 E.r. 1s to be under@d of a live- 
ry oz ouſter le mayne duely and lawfully ſued, foz that which is inſufficient is 
nothing in law :; 2Bt when the party ſueth out his livery oz ouſter le mavne duely 
and accozding to law, where in truth he hath no right, but the King, if he 
had been appziſed of his title appearing gf recozd, no livery oz ouſter le mayne 
oughtto have been granted, yet there upon that recozd the King cannot reſeiſe 
without a Scire facias, 

I'Os Some 
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10+ Dome have holven, that at the common Law he that was in poſſeCton of 
the land, #c- by judgement, as in caſe of an ouſter le mayne, livery, oz amo- 
ycas manum, that no reſeiſure could be made foz the King without a Scire facias, 
and therein to avoid the fozmer recozd by matter of as high nature : foz the ge- 
neral rules of Law be, Nitul tam conyeniens eſt naturali zquitati, unumquodque 
diſfolyieo ligamine, quo ligatum eft ; Et judicia ſunt tanquam juris difta, & pro yeti- 
rate acclpWuncur, 


T Seiſtent en la mayne le Roy.] This (eiſure is intended after 
office ; foz befoze office lands 02 tenements cannot bs ſeiſed into the Kings 
hands, and ſo ts the common experience at this day. 

Dce the Dtatute of W, 1. cap, 24. 

That we paſſe over nothing that the tatute of 29 E. 1. giveth us occaſion tb 
remember Which is wozthy of obſervation; It is there ſaid, that the ſtatute 
was commanded to be obſerved de concilio yenerabilis patris Walteri de Langton, 
Coventi? & Lichfield Epiſc', tunc ejuſdem Regis Theſaurarii, & Johannis de Lang- 
ton Cancellarii, who then had the dealing with Wards, xc. we will ſpeak ſome- 
what of both theſe great officers. 

This Walter de Langton, a Gentleman of an ancient and fair deſcended fa- 
mily, was made Lo2d Treaſurer of England in the 23 year of King Edward 
the firſt; he was a grave and a wiſe man, and was mach favoured by the King, 
and in great authozity under him, the rather, fo2 that he with great diſcretion 
and moderation did wiſely diſſwade Pzince Edward (who after was King by the 
name of Edward the ſecond) from ſuch diſhonourable and diſolute courſes as he 
tok, and was the pzincipal motive that Pierce Gaveftone, the Wicked cozrupter 
of the Pzinces youth was baniſhed the Realm. @he Paince in requital here- 
of, on atime amongft other injuries, gave the Treaſurer foule and diſgrace- 
full wozds, whereof the noble King underffanding, demed the offence done 
unto himſelf; fo2ſo J find it of recozdin the ſame Kings time, which reco2d 
ſpeaketh in-theſe termes ; Er hoe expreſse nuper apparuit, cum idema Rex.fiit 
ſeaum primogenicum, & chaniſſimum principem Walliz, proeo _=_ quzdent vert 
oralfa & acerba cuidaimn miniftco ſuo dixeraty, ab hoſpitio ſuo fere per dim afi* 
amovit , nec ipſum filium ſaum in conſpetu ſuo venue permifit., quouſque dt- 
Ro miniftro. de przd' tranſgreſſione ſarisfecerat : 7 ficur honor* & reyexentia 

t miniftris Domini Regis ratione officit fant; ipſo Regi artribuuncar ; fic de- 

ecus & contemptus miniliris tpſius Domint Regis fat' cidem Domino Regt in< 
feruntur, But we are ſozry toremember, that the favour of a King, aud the 
height of pzofperity, which rightly uſed are the bleſſings of God, ſhoako make 
im peſume ts defile his hands with coprupt and fozdiv barbery, andto deguile 
himſelf to-think that no man ſhould vare to bzing hin in queſtion. True it 
is that he was judictally convicted in che firſt year of King Edward the ſecond, 
bat it was befo2e four of the pzincipal Judges of the Realm and in effec np- 
on his own confeſſion. _. | 

All theſe baiberies you may read in a bundle of the reco2ds remaining in the 
Treaſury, intitled Placica apad Winſor coram Roberto: de Brabazon, Will” de 
Rereford, Rogero de Heighams, & Will* Inge Juſticiarus , &c, affignaris in cro? 
Santi Andrez Apoltoli, anno regni Reois E, filu Regis E.primo, rot. 3. 8.14, &c, 
Servile eſt expilationis crimen, ſola inmocentia libera, Yiſtozies may ſafely ve be- 
lieved, when there is a reco:zdto warrant them. 

Jobn-Langton named alſo ty the act of 29 E, rt. was then Biſhop of Chiche- 
Ter, and Lo2d Chancelloz'of Englany, he was ofa great ſpirit, and feared not 
the face of great men inthat dangerous time-to dothat which he ought': Fhz 
whereas Thomas the noble Earle of KLancaſtar had lawfully married Alice only 
danghter and heir of Henry Lacie Earle.of Lincoln, ſon and heir of William 
deLonga Spatha Earle of Dalisbury ; and John Earle Warren-and of Durrey 
hadto.wife the Kings Niece, that is, Joan daughter of Henry Earle of Barre, 
antofElioner his wife daughter of King Edward the firſt, yet the ſaid Earle 
Warren 


5 E. 6, tit. office 
Br.y5. Lib.s. 
fol. 169. Patis 
Stoughtons caſe, 


Coram Rege 
Mich. 33 E.r- 
Rot. 75. 
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VM Paſch, 
$ E.2.rot. 111. 
coram Rege. 


An.Dom.1317, 
& 10 E.2. 


% 
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Warren by great ſozce and ſtrong hand ( ut dicebatur afſenſu regio) ceuſedthe 
faid Alice Counteſſe of Lancaſter to be ſetchcd ficm the Carl of Lancifters 
houſe in Canfo2d in Dozſetſhire, and in great pomp and bzavery(in deſpight cf 
the Earl of Lancaſfter)to be bzonght to him to his Caftle of Ryegate in Sur- 
rey, where they lived in open adtoutry, This wozthy Biſhop loking neither 
&bovte him nvz about him, but accozding to his office and duty called the ſaiv 
Carl Warren in queſtion fo2 the ſaid ſhamefull and open adaltery, and by Ec, 
cleftaſttcall cenſures excommunicated him fo2 the ſame,as he well deſerved;Jn 
revenge whereof the Earl adding anew offence to the old, came with many of 
his followers weaponed foz the purpoſe towards the Biſhop,tolay violent hands 
on him : But the Biſhop himſelf being a man of great courage, and being well 
attended with Gentlemen and others his houſhold ſervants, underſtanding 
thereof, they addzeſed themſelves, and hating put themſeltes in god oder, 
iſſued out, and encountred with the Earl andhis men, andnot onely man- 


- fally defended themſelves againſt that barbarous attempt, but valiantly oter 


Virg. 5. Eneid, 


came the Earl and his followers, and tok them into their poſſeſion, and laid 
the Earl andhis Gallants faſt in pziſon by the Biſhops commandement, 


Armaque in armatos ſumere jura finunt, 
33ut, fearing that one of Virgils Uerſes ſhould be applyed to us. 


Sed jam age, carpe viam, ſuſceptum perfice munus, 


We will return to our Dtatute, 


——— 


CAP. XX: 


Rdeigne eſt que nul Orfeure Dangleterre ne ailors dela 

Seigniorie le Roy, ne ouere, ne face de ci en avantnul 
manner de yeſle], ne joialx,ne auter choſe dore nedargenr, que 
ne ſoit de bone & veray allay, ceſtaſſayoir, ore de certaine 
rouche,& argent del allay del eſterling,ou de melior allay, fo- 
lonque le volunt de celuy, a que les ouerers ſont, Er quenul 
ouer pejor argent que money. Etquenu[manerde veſts dar- 
gent ne depart hors des mainesdes ouerours,tanque el ſoit aſ- 
ay perles gardeins de la miſter*, & auxy que el foir fign' dun 
teſte dun Leopard.Er quenul ne ouere pejor ore que de tou- 
che de Paris. Er que les gardeins du miſterie allent de ſhope 
en ſhope enter les orfcours, afſaiants que lore ſoit tiel come la 
touche avantdit. Er fils trovont ul pejor que la touche, que 
tour ſoit forfeit al Roy. Er que nul ne face auneux, croix, ne 
firmaux. Ecnul ne metr' pire en ore, fi il ne ſoit naturel. Et 
que taillours des aimans & des ſcales, rendant a cheſcun ſon 
poyz dargent & dore auxy avant come ils le purrot ſcaver ſur 
lour foialtie. Er les joyaux dore, queils ont entermaines de 
veil ouere, queils ſeu deliveront a roftque ils purrot. Ec 


ils 


me -_ — tm. ce 


} 
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fils achatentdeſor en avaunt de meſme cell' oterazge, queils 
lachatenr pur defere, & nemy pur revender.Ec touts +Þ roi 
villes Dengleterre, la ou il y ad orfeures, que ils facent per 
melſme leſtatute, come ceux de Londres fone. Er queun yci- 
gnede cheſcun ville pur touts, a Londres, de quer' lour cer- 
taine touche. Er ſi ull' Orfeure ſoit arraint que auterment le 
facequedeſuis neſt ordeine, ſoit punie per priſon, & per ran- 
ſomea la volunt le Roy. Er en touts les choſes deſuis dirs, & 
cheſcunde els yoit le Roy, & tend' il & fon Councel,& touts 
ceux que a ceſt ordeinment fuerent, que ledtoir & la ſeigni- 
oriede Ia Corone ſaves luy ſoient pertouts, 


T Ore de certeine touche.” The poundof gold and ſilver containeth, See bereaker in 
I2, Qunces 3 12.graines of fine gold make a caret, 24. carets of fine gold make is Chapccr. 
an ounce, 12, ounces make a pound of fine gold of the tourh of Paris; buf by 18 Eliz. cap. r 5. 
the ſtatute of 18 Eliz, 2 2 carets fine make an ounce, 


 CErargent del allay de eſterling,)] In vur Law it is called Ster= 37 8. 3. eap.7. 
lingum. Foz the name of Efterling 92 — money there be divers opinions. 

Zur Viſtkvzians think it ſo called, ab cffigie Sturni ayiculz, quzin alters par- Polid. Virg, fol. 
te nummi impreſla fuit, nam Sturnusanglice terling dicicur, &c, yel quod numulus 3924- &c. 
in altera parte haberet notam ſtellz, quam Angli @ter yocahe.. Tir. de teſts- 


Andwith the conceit of the Sterling ageeth * Linwood the Civilian in his 5? Irem 


glofſe upon the P2ovincial conffitutions. Ln ry 4 
- The Scots think it ſhould take his name of a Town in Scotland, called Mafter Skene. 
Sriveling, alias Sterling, e461 


But the Cſferling oz Sterling peny toke the name of the wozkmen, being The name. 
Cfterlings, that both coined it, and gave it the allay as the Flozence of gold is Hovend. parte 


called of the Flozentines, and the Protagies bf the nals, xc. ſer angalium, 
c 


And the Efterling peny was oined by the Efterlings in the reign of = oY Mag 
Henry the ſecond; and now money of that allay is counted the lawfull money of C hens. 64, © 
England. | The time. 

Twenty pence of ilver made an ounce, and twelbe ountes made a pound of Dyer 7 EL.fol. 82, 
fine ſilver, and eleven ounces of fine (ilver and one ounce of allay maketh a Th v21*<- 
pound weight of Sterling ver intended by this Ad. | 

By the ſtatute of 18 Eliz. plate of ſilver onght to be of the fines of ri. ounces 
two peny weight. 

Allay is the mixture of a baſer mefal then filver oz gold, called in our Books 9 H.s. Star.z. 
falſe metal. cap. 4. & 6. 

And if moze allay be put intothe money then is limited to them by the In- 3 {7 *0:2-d- 
denture between the King and them, oz make it of lefſe weight, 4t is treaſon, 37 ts 
and herewith agreth Britton, treating of treaſon, where be ſaith, Auxy le feſors Brir. fol. 16. b, 
de noſtre money counterfeit, ou plus de allay mys cn noftre que mifter ne ſerra Ficuli.t. ca.22. 
ſolonque le forme & uſage de noftre Realme, and hereunto accagdeth Fleta, 

The ancient currant iiver was the penny : faz ſo J findia the Kegilter in Wha kiade of 
an attivn of acroant againfk a receiver, the Plaintife ſuppoſsd the Defendant coine. 
fd be receptor denariorum : And when a may wageth his law in an- acfon of *<zift. aoſ 
debt, the entry is, quod non deber przfatoquerenti 4, libras, necaliquem denanum ve — 
ide. And at the making of this Tatute in 28 E.z.the peny was the currant mo» a. | lib.iatrats 
ney of England : At is called in Latine Dcaarius, and very aptly to be derived Dcoarius vade, 
anumnero denario, as it is taken by us; quiliber caim denarius argenti yalebar 
1@, denarios 
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16, gdenarios zris: Denarii digi, quia denos zre valebant z quilibet denarius puri 
auri yalebat 10, denarios puri argenti, 
Penny in Engliſh comethok the Daron wozd penny z. 
Rot, clauſ. an. Jn x3 E.z./ there was found by a Plowman 1n filling the earth money in 
13H. 3. veCels fo ancient, as it-was not known; the Recozd ſaith, De vereri monera 1gno- 
ta in doliis arando reperta, &c, | | 
Rot. clauſ, an, ' Tho richeſt King of England of treaſure that J have read of , was King 
3H.8. Henry the-ſeventh, who left at his death in ready mony Fiſty and thze hundzed 
thouſand pounds, moſt of it in fozrains coine. - 


q Et quenul oure,pejor argent que monie.) he fenſs hereof 

- fs, that none ſhalt: guild wozſe ſilver then-of the fines of ſterling ; foz ſuch 

37 E.z. cap.7. ought the money to be, and all ſilver veſſel ought to be of the allay of god fter- 
3 H.x.ca.4. Sta-2- ling ; fo2 the plate'of England is both foz the honour and Riches of the Realm, 


2 H.6. cap. 14. 
q Tanqueil foit aflaic per les gardens del myſterie.] This 
is evident of it ſelf, 


T Auxy que ſoit figne dun tefſte de Leopard. ] This is obſers 
| ved to this day : the ſtatute of 37 E. 3. added, that every Goldſmith ſhould have 
37 6-3-cP.7- his pzivate marke, 4c. to the end it may be known who made it ; beſides the 
Surdeyo2s mult ſet their marke ; and then an alphabetical letter muſt be alſo 
ſet unto it, ſo as it muſt have four markes. 
Foz theſe matters ſe the Statutes of 2 H,6, cap. 14. 17 E.4. cap.1, 4H.7.c.2 
18 Eliz, cap.14. 


T Erque nul ne oure pejor ore que de touche de Paris.) 
Dk this ſufficient hath been ſaid befoze. 


T Erquenvine fac auneux, croix , nefirmeaux.] mhis 
bzanch is repealed by 21 Jacobi Regis, cap. 28, verſus finem, 


q Ecnul met pieren ore, f1 il ne ſoit naturel.] ggunter, 


feit tones Qhould not be ſet in gold, to the end that the @ubjen ſhould not be 
deceived thereby. 


T Que ledroit & le Signiorie de la Corone ſaves luy ſoi- 


cent per touts, ] Yere ts offered juff occaſion to ſpeake what pzerogative 
the King hath in filver and gold, and firſt and pzincipally in making of money 
currant within the Realm. 

Plo, com. 316. It is ſaid by thoſe that were of councel with the King in the caſe of the 
Panes, that it doth pertaine to the King only fo put a value tothe coins, and 
tomake the pzice of the quantity, and to put a p2int toit ; which being done, 
the coine is currant foz ſs much as the King hath limited. Befoze we ſpeake to 
this, let us ſ& what our ancient Authozs and Ads of Parliament have holden 
and enaced concerning the monies of England in generc, and then ſhall we the 
better conceive of this opinion, 

Mirr.cap.1. $3, ALDhe WVirtoz treating, Des Articles per veicls Roys ordeins, ſaith thus , Or. 
dein fuit que nul 'Roy de ceft Realm ne poet changer ſa money, ne impairer, ne a- 
mender, ne auter money faire, que de ore ou dargent ſans laflent de touts ſes Coun= 

| ties, that is, without aCent of Parliament. 

I Foz the better underſtanding hereof, and of that which ſhall ve ſaid here- 
E 4 & lib. 1. after, it is to be underſtood, _- metallorum ſunt ſeptem ſpecies, viz, Aurumy 
= Agticot, - Argetitum, Ks, five Cuprum (fic 1am, quia primo inyencum fait in Cypro) Stan- 
lib. z0,cap, x. NUM, Ferrumy Plumbum, & Aurichalcum, Now as to the making of coine = 
meta 
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Gy ae of England are ſubdivided in metallum legale, fave ver 
rallum 1 legitimum,five falſum, And this ſubdiviſion appeareth = um, & me- 
_ and by our Boks. -both by Ad of Par- 
uIcunque in emptionibus & yenditionibus obulum ; , 
& debictam habentem formam reculare tate —— _ "_ I—_ me 
So__ capiatur, & in carcerem derrudatur. Wy this A& it a giz majeſtatis con- Mn0ne denari- 
ubjec can be enfozced totake in buying oz ſelling, 02 other may that no "ue c Wat. 
—_— but only of lawtull metal, that is, of ſitver o2 gold _—_ any o- fol. 167, 
ha on d you, and by this it is pzoved, that having reſpe A he Pirroz 
an - - _ _ and theſe be the other five. ney, there 15 
neyof England is the treaſureof Tngland, "700 
| and , 
—_ _ —_— and ſilver. Se the third part of the rd » 
—_ > his is the reaſon that the Law doth give to the King mines "©0316 
ſubject may hav er, thereof to make money, and not any other metal tibicd a point adjudged ; 
np * have, becauſe thercof money cannot be made. And hereof <a Jn nummistria 
y_ eaſon, fo2 the value of money being the meaſure of ll c -_ therg 15 requiruncur, me- 
_ the value of every man, And hercwith agrath th = race, 4c. is talium legale, 
Quod1lle qui facit monetam contra ordinationem, &c, allalatat ebaokin 3H, 7, pondus, & forms, 
alio falſo merallo, proditio eft, where all the (atd five baſe meta = alcamino, vel _ map ſupra. 
coine) are deemed falſe metals. Bracton callcth money —_ (as to be pat in Glany. ” pr 
_—_—_— & monetam falſam, | of them monc- A 7. ; 
To omit many things that might be ſid to the ſams i ralh. lib. 3. fol. 
q , c am 
rr an Ac of Parliament made in hn 2 — _ to confirm |." 
- _ ictozious King Edward the third, in theſe wozds ; « Ire m_—_ whey 
* ded, that the money of goed ans ilver which now is currant Hall: IS AC£02s 25 E.z. cap.x 3, 
n _ in weight oz allay, but as ſwr\ as god way may be om all not be im- 9 H.5.Ktar.z.ca.6, 
e put in the ancient ſtate, as in the Sterlin d, that the ſame *** *Þerhird parr 
By this Ac thae thi $- of the Inſticures 
—_ a 2e things are to be obſerved: 1. That the money of E cap. Felony, by 
Ni her be of goldo2 ſilver ; 2.That the currant money fEn Rand bringing.in of 
_ ren either in weight 02 in allay : 3+ That thecllay of ay mn cannot certaia coin, &c, 
= _ currant mony of Englad. And herewith agreth the fat _ was 
ding fo the aid cſeriing in Paint, it is enacted, tat ver Fall be rein . bg 
= rey cſterling in poize and allay, to be currant among t ed acco2- Rot.Parl 17 Ez; 
=_ x to be carries over, on pain of death. Andif the Flemin he ſubjens, "* 5: 
that the | xy that the ſame be currant amongſt a _ 
the reign of 7 _ was the ancient currant mony of England hatin 
Staldings, Eagles Rates pon me — Pollards Crocards, _ —_— 

- ) ) s artifi F oy 
marymucar and yet currant within the Realm; pr ory mae wn ger ward ef - 
_—_ _ but of the value of one ſterling, King E. x. by his —_—_ wg 
H.3, pag : 'D d the ſame. And yet to lk ſomewhat higher Mn Pars 
ads P & Alia mw po nomtnatur ſterlingus rotundus fine ns on m 3 po Paris. 

n SL p — 
ine hems, the. in medio ſpicz, & 20denaru faciunt unciam, & LE - 31H.z, 
And yet to aſcend to fozmer fi 
. imes, Hzc ſunt jura : 
ei wore inten nn Og abs 
3 - . b I . 
tia, &c. ,* ortall*, Firdinga , flemen firme, premeditat* a Aut, IE _— de jure 
But J will deſire the fudi 
wp onqueft, he Tudious Reader to caft his eyes upon the laws befoze 
Lquis nummum corripuerit, El . cy 
wel precio - din =—_ < = et manus ſcelere violata przciditor, eamque prece _ leges E- 

n dimenfione & thi oo a thelſtani regis, 
veg, Ke, pondere nihil efto 1ntquum, ab 1niquitate deinceps quiſque tem- apa4.& Edgar 
And melting of the god moni 6 @ Comm 
; | l ies of the Real ; regis, cap.$. 
ph _ in Parliament amongft the reſt CD IgD baſe 7 5.2. Cap, 12, 

his Realm, And that the law is this,it is beſt foz the King; a 
Eeee imparing 


Flet.lib, x.cap.2.2, 
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imparing of the coin of England either in weight o2 in c.llay, the King hath the 
greateſt loſe both in his own revennes, fozfeitures, and ſubſidies, andalſoin 
the diſvaluation of his ſubjects : foz the King can never be rich, oz his King- 
domes ſafe, when his ſubjects be po2, and the fineneſſe and gadneſſe of his 
coin is inter magnalia & regalia coronz, 
25 E.3.cap.28. A£the afozeſaid Parliament of 25 Ed. 3, another ercellent law was made jn 
theſe wozds ; © Irem, it is accozded and aſſented, that the monters, and other 
'«« tnardens and minifters of the money ſhall receive plate of gold and ſilver 
« by the weight, and not by number, and in the ſame manner lhall deliver the 
© money, when it ſhall be made, by weight, and not by number, without delay, 
Nueen Elizabeth ( Angliz amor) finding in the beginning of her reign ſome 
Copper money, and all to much , and againff law allayed, amongſt many 
others, refo2zmed the ſame, as upon her Tombe in Weſtninfter it appeareth, 
Religio reformarta, pax fundata, moneta ad ſuum yalorcm reduCta, claflis inftructih- 
ma apparata, gloria navalis reſtitura, rebellio extinta, Angliatotos 40, annos pru- 
dentifhime admuniftrata, dirata, & munica, Scotia a Gallis hbcrata, Gallia ſubleyaca, 
Belgia ſuſtentata, Hiſpania coercica, Hibernia pacata, orb1ique terraium ſemel atque 
lIteruin CLICUIMVAagatus, ; 
Pl. com. in the Now foz the Kings Pzerogative in the mines 02 Lcines of geld and filter 
caſe of the mines, (foz he hath no pzerogative in any other metal ) you may read at large in the 
fol. 314. &c. caſe of the mines. If you deſtre to reade other authozities not cited there d: 
_ —-— * Auri fodinis, Argenti fodinis, & alits mincris , you may reade BraQton, Flera, the 
bonne Glanvil, Regiſter, and other ancient Authozs, Recozds, and Bok-cales. And to this 
lib. 14. cap. 22 You map addea Recozd which we lately found out. 
Mich.z3 E.1. rot. 
126. coram Rege, * Patriny del Gile & xxvialiit minetarii apud Aldeneſton implacitantur 
Derby. Rot. Parl. 'g,, Henr dc —_— & Foannam uxorem ejus pro eo quod ſucciderunt ar- 
c 


3 R.. nu.4z3.Re- x _ 
giſt.165. 21 E-3. bores ſuas apud Aldeneſton vi & arms, & eas aſportaverunt ad valentii 


_—_ 27. - < Lx li.&c.Ipſs dicunt quod tenent mineram de Aldenefton ad firmi de Dow 
i 18: Rege,o dicunt quod talis eft libertas miners pradifte, quod minetariie- 


in beaco rot.139- juſdem minere poſſunt capere boſcum,cujuſcique furrit propinquiorem & 
umdceri. } + s . . . | . 
ms ex. de wtiliorem vene — 115 ns miners, quam invenire contigerit.” Et 


Aldeneſton. —4q#0d iidem minetarii poſint capere pro voluntate ſua boſcum illuns ad mi- 

Liberrares mint® mer am illam ardendam & fundendam, Et licitit eſt exs capere boſeit ill ad 

IT, . = _ _ » fo. ws a be © acct 
edificandii & ardendii & claudendi. Et quod licitit eft ex boſch ills dare 
miniſtris minere preadifte pro ftipendius 1 Et etiam licitum eſt djviti- 
bus ejuſdem miners dare pauperibus de boſco illo ad ſuſtentationem ſuam 


quantum voluerint. Et dicunt ,quod,quia prediitus boſcus fuit propinqui- 
or & utilior cuidam vene quam ipfi invenerunt, ipfi ſucciderunt boſcum 
pradittum ad comburendam, & fundendam mineram predittam, & ad 
edificandum, claudendum, & ad dandum pauperibus & miniſftris e)uſdem 
minere pro ftipendiu ſus, ſicut praditum eſt, Dicunt etiam, quod non 
eſt licitum aliquibus domins 7 Maes poſiquam operarii minetarit incepe- 
rint ſuccidere in boſcis ills ad mineram prediftam, ſicut preditumeſt, 
aliquid de boſcis ills vendere,nec dare,niſitantum inde capere rationabilia 
eftoveria ſua, Et dicunt quod ipſi & Ameceſ. ſli, nomine Domini Regis 
in boſcis vicinis quorumcunque fnerint ad mineram tali libertate uſi ſunt 4 
.tempore quo n0n extat memoria, unde bene advocant quod ipſt ſucciderunt 
predittum boſcum ratione ejuſdem libertatis,c non contra pacem &rc, Et 
Henr' & Foan' bene andy 1 quod licitum eſt minetariis predittis ca- 
pere de ——_— & utilioribus boſcis ad mineram Regis ardendam 
& fundendam, ſet dicunt,qued,ultra neceſſaria ſufficientia ad mineram il- 
lam ardendamer fundendam,vvi & armis boſcum ſuum ad valentiam xl, li, 
ſucciderunt, 
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ſucciderunt, vendiderunt, & aſportaverunt,de quo nihil proficui ad mine- 
ram Regis devenit, nec ad ejuſdem minere promotionem, Et quod =_ 
petunt quod inquiratur ; unde ſi boſcus ille & alii de partibus ills deſtru- 
antur, & ad aliqua alia inde faciends,quam ad mineri predittam combu- 
rend' & fundend', hoc erit ad dampnum Domini Regy ; pet judic fi mi- 
etarii predifti ad premiſſa que _ cum in ot? rho dampnum 
Domini Regis redundant, admitti debeant, &c, cum deſtruttis boſess ills 
ceſſabit miners illius proficuum, &c. dies dat eſt in tres Paſch &c, 


Modo reddit Oxenford 1x.1i, ad numerum de 20, in ora, (i,)ad numerum de xx.*, in Domeldsy Oxen« 
uncia, fic interpretatur in lib, Abbatiz de Burton in * com Staff, —_— hs. 

* Monera appellara eſt, quia nos monet ne qua fraus in meralls yel pondere fiat : ord. & bd 
> Pecunia a pecudibus eſt _—_—_ ficur a juvando jumenta diRta ſunt, quia ir pecudi- Mich, 37 H. ;. 
bus univerſa antiquorum ſubſtantia conſtabat : Antiquiſſmi nondum auro & argento rox. 4. 
inyento, © #re utebantur, nam prius zrea pecunia in uſu fuir, poſtea © argentea, dein- 4 Duz horz quz 
de * aurea ſubſequura. Sed ab ea quz incepit nomen retinutt, unde zrarium dicitary em 33 * 

, "_" onera unde , 
quod prius xs fait in uſu, HzcIhdorus, Ifidor. lib, 16, 

* Nuwuoua Sm 7% vous , hocelt, A lege o in v commurato, quia cumantea permuta- Erhic. cap. x7. 
tione mercium homines uti ſolerent lege, lege uſus nummi 1ntroduftus eſt, Some b Pecunia unde. 
deriveth it, 3 Numa Romanorum Rege, quia ipſe primus imaginibus notavic, & titu.. © Unde zs, vide 
lo nominis ſui przſcripfit, Dthers imagine, quod dicitur nummus, e$'quod no- Celars Commen, 


minibus effigieque fignatur, ; : _ Wn 
Panis Waſtelli de.Ferlingo, (i.) quadrants, derivatur & yerbo Saxonico Feond- e Aurea quando. 
ling, per contraRtionem Ferling, f Nummus unde. 


Where you read de auri fodinis and argenti fodinis,it is affirmed by Perchants So__ __— 
that have travelled foz gold, that there are ſilver mines, that is, there is oare AMlG penis = 
oz ſoile of ſilver digged out of the earth, and out of that by art is ſilver tried,but , 
there is no oare oz ſoile of gold, but it is gold oziginally in ſmaller pieces as it 
were duſt, which being waſhed down to the ſhoar, it ts found by the yellowneſſs 
of the water. Andthis is confirmed by Job: foz he ſaith, Haber argencum ve- 7.4; 4... 
narum ſuarum principiay & auro locus eſt in quo conflatur : @urely there is a vein & yer. 6, * 
fo2 the ſilver, anda place foz gold where they findif. And ſon after, Locus 
Sapphiri lappides ejus, & glebz illius aurum : The ſtones of tt are a place of 9a; 
phirs, and the duſt of it 1s gold, And yet foz diſftincion ke tit is called auri- 
odina. 

Foz Stannum, Tinne, England hath of ancient time furniſhed other coun- Diodorus Siculus, 
fries, both far and near, as you may road in Diodorus Siculus, who lived in Au- 5-2-3. fo.143.b. 
ſas fime. 4But Polibius, who wzote about twohundzed years befozehim, af- © olibjus; lib, 3. 

firmed this Iflandto be abundantly ſtozed with tinne ; and we have taken the 
greater liberty herein (to delight, if we could, the Reader) foz that herewith we 
cdnclude this laſt Chapter of this excellent Parliament, 
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Staturum de aſportatis Religioſorum , 
editum Anno 35 Edw. primi 
apud Carliolen. 


—_— . Ry 


Uper ad notitiam Domini Regis ex gravi querela Ma- 

gnatum, Proccrum, & aliorum Nobilium regni ſui per- 
yenit ; quod cum Monaſteria,Prioratus,& Domus religiolz 
ad laudem & honorem Dei, & ad exaltationem fantz Eccle- 
ſiz per Regem & progenitoresſuos, & per ditos Magnates, 
Nobiles, & corum anteceſſores fundata fuiſſenr, & terrz & 
renementa =_ plurima effent dara per ipſos diftis Monafte- 
riis,Prioratibus,& Domibus ,c viris religioſis in ciſdem Deo 
ſervientibus , ut in hujuſmodi Monaſteriis , Prioratibus, & 
Domibus religioſis, tam Clerici quam Laici admitterentur, 
ſecundum ſuarum ſufficientiam faculrarum; & infirmi ac de- 
biles ſuſtentarentur, hoſpiralitates, eJegmoſynari largjtiones, 
& alia pictatis opera exercerentur, & pro animabus tundato- 
ram prexdiftorum, & hzredum fuorum fierent in cifdem : 
Abbartes, Priores, & Cuſtodes earumdem domorum, & qui- 
dameorum ſuperiores alienigenz, utpote Abbares 8 Priores 
Clnnacen',& Prxmonſtraten',& fantorumAuguſtini,& Be- 
nedi&i ordinum,& cxteriqui plures alterius religionis & or- 
dinis, noviter per ſingula Monaſteria & domos cis fubjeQa 
in Aoglia,Hibernia,Scoria, & Wallia diverſa tallagja, cenſus, 
& impoſiriones infoliras, graves, 8 imporrabiles, Domino Re- 
gi & Magnatibus ſuis inconſultis, fieri ſtatuerunt, & pro ſuo 
libito ordinaverunt,contra leges & conſuetudines diftiregni. 
Ex quo fir, ut numerus religiolorum & aliorum ſervitorum 
in hujuſmodi domibus & locis religioſis per tallagia hujuſ- 
modi,cenſus, & impolitiones oppreſsis, minuitur cultus divi- 
nus, & eleemoſynz paupertbus,infirmis, & debilibus ſubtra- 
huncur,& ſalutes vivorum, & anime mortuorum miſerabili- | 
ter defraudantur, hoſpiralitates, eleemoſynarum largitiones, 
ac cetera ceſlant opera pieratis,ficque quod olim inuſus pios, 
& ad divini cultus augmentum charitative fuerat erogatum, 
Jam in cenſum reprobum eſt conyerſum. Unde preter caquz 
pratermit- 
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prztermittentur, ſcandalum non modicurn creſcit in populo, 
& damna innumera, & exheredationem fundatorum prxdi- 
&orum, & hzredum ſuorum , proculdubio peryenifſe no- 
ſcuntur : & adhuc yerifimiliter prxſumuntur peryenire, niſi 
cantis & tam gravibus detrimentis celeri & ſalubri remedio 
obvierur. Confiderans igitur Prxfarus Dominus Rex fibi & 
populo ſuo valde fore damnoſum, {1 tam grandes jaQturas & 
inſolentias ſuſtinerer diutius ſub diſsimulationeranfire , 

q Volenſque idcirco Monaſteria, Priorarns, & alias Do- 
mos religioſas,& loca inregno & terrts dominio ſto ſubje&tis 
confticura, ſecundum voluntatem & pia yota fundarorntn 
ipſorum manurenere & defendere, & contra hujuſmodi op - 
preſsiones de cogruo remedio providerede ctero, ut tenetur, 
de confilio Comitum, Baronum, Magnatum, Procerutn, 8 
aliorum Nobilium, & regni {tt Comitatufi, in Parliamento 
ſuo apud Weſtmonaſt die Dominica proxim!” poſt feftutn 
ſan&i Martthiz Apoſtoli anno regnt ſui 33. habito, ordinavit 
& ſtaruit, ne quis Abbas, Prior, Magiſter, Cufſtos, ſeu quiyis 
alius religioſus, cujuſcunque condirioms,aut ſtarus ſeureligi- 
onis extar,fub poteſtate & juriſdiftione ſua coſtirurus, cenſum 
aliquem perſuperiores ſuos Abbates, Priores, Magiftros, Cu- 
ſtodes religiolarum Domorum, vel ſocorum impoſirum, yel 
inter ſcipſos aliqualiter ordinattm,extra regnum & dominiti 
ſuum fub nomine redditus, rallagit, apporti feu impoſttionis 
cujuſcunque, vel alias nomine excambn, yenditionts, mutui, 
vel alrerius contractus quocunque nomine cenfearnr, per ſe 
yel Mercatores, aut alios clam vel palam, arte vel ingento de- 
fer” vel rranſmitrar, ſeu deferri factat quoquo modo,nec eriam 
ad partes exteras ſe divertar cauſa viſtrarionis , aur alio colore 
quzſito, ut fic bona Monaſteriorum & Domorum ſttarum 
extra regnum & dominium przdiftum abducat. Er h quis 
contra przſens ſtarutum 'yenire preſumpſerit, conſiderata 
qualicate delicti, & regiz prohibirtonis penſaro contemprn, 
graviter puniatur, | 

TPrererea inhiber prefarusDominus Rex omnibus & fin- 
onlis Abbaribus, Prioribus,Magiftris, &Cuftodibus religioſa- 
ram domorum& locorum alienigenis,quorum poteſtati,fub- 
jeRiont, & obedtemiz domus corumdem ordinit in regno & 
dominio ſto exiſtentes,ſubdunt” nede czterorallagia,cenfus, 
impohtiones, appona, ſeu alia quxcunque onera aliquibus 
Monafteriis, 
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Monaſteriis, Prioratibus, ſeu aliis domibus religiol1s eis ( ut 
predicitur) ſic ſubje&is imponant, ſeu faciant aliqualiter aſsi- 
dere, & hocſub foris factura omnium, quz in poteſtate ſua 
obrinenr, & foris facere poterunt in fururum. 

C Etinſuper ordinavit Dominus Rex & ftatuit,quod Ab- 
bates Ciſterc',& Przm' ordinum aliorum religioſoram,quo- 
rum figillum in cuſtod' Abbatiz, & non conventus, prius 
relidere tantummodo conſuevir, de cztero habeant figillum 
commune, & illud in cuſtod* Prioris Monaſterii ſeu domus 
& quatuor dedignioribus,er diſcretionibus eju{dem loci con- 
ventus, ſub privato ſigillo Abbaris ipſtus loci cuſtod* depo- 
nend*. Ita quod Abbas, ſeu Prior domus cui przeft, per ſe 
contra aliquem ſeu oblig” nullatenus poſsit firmar', ficut ha- 
enus fieri conſuevit. Er fi forſan aliqua ſcripta oblig' dona- 
tionum, emptionum, venditionum, alienationum, ſeu alori 
quorymcunque contra&t alio fgillo, quam tahi figillo com- 
muni,ficut prxmitritur cuſtodito, inveniantur a modo figilla- 
ta, pro nullis penitus habeantur, omnique careant firmirate. 
Czterum intentionis Domini Regis non exiſtit Abbartes, Pri- 
ores,& alios religioſos alienigenas per ordinationes & ſtatura 
expreſſa ſaperius ab officio viſitationis in regno & in domi- 
nio ſuoexercendo excludere, quin per ſcipſos vel alios, Mona- 
ſteria & alia locaeis inregno & in dominio ſuis prxdiRis 
ſubjecta, juxra officii ſui debitum in his duntaxar quz ad ob- 
ſervantiam regularem, & ordinis ſui diſciplinam pertinent, 
libere yaleant viſitare. Proviſoquod illi qui officium hujul- 
modi viſtrationis exercuerint, nihil de bonis aut rebus hujuſ- 
modi Monaſteriorum, Prioratuum, & domorum extra prx- 
farum regnum&dominium,przter rationabiles & moderatas 
corum exemplas, deferant, vel deferri procurant. 

T Erlicetordinationum & ſtatutorum preſcriptorum pro- 
nunciatio & publicatio a Parliamento proximo przterito uſq; 
ad przxſens Parliamentum apud Carliolum in oftabis ſanRti 
Hillarii, anno regni eju{dem Regis Edw. 35. certis ex cauſis, 
& ut cum majore deliberatione & maturitate procederent, re- 
manſcrit in ſuſpenſo, Dominus Rex poſt deliberationem ple- 
nariam & tra&tatum cum Comitibus, Baronibus,Proceribus, 
& aliis Nobilibus & Comitibus regni ſui babicum in premil- 
ſis,de conſenſu eorii unanimi & concordi ordinavit & ſtatuit, 
ut ordinationes & ſtatura prxdita ſub forma, modis& _ 

tionibus 
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tionibus ſupra contentis a primo die Mail prox” fur” inantea 


inviolabiliter obſerventur perperuis teporibus valitura:quod- 
que tranſgreſlores ipſori pornis extunc ſubjaceant annoratis. 


The reaſon wherefoze this Parliament was holden at Carlifle, appeareth by 
the wzit of Parliament direced to the Lo2ds, viz. Quia ſuper ordinationem & Ra- 
bilimentum ter# noſtr#x Scotiz, necnon & aliis negorits noz, & tatum regni noſtri 
ſpecialicer tangentibus, apud Carliolum in oftab' ſancti Hilarit proxim? futur' Parlia- 
mentum tenere, &Cc, 
Thcre were two miſchiefs befoze the making of this Ac, but both of them 
tended to one end, viz. the grievous oppzeſſion of Churches and Ponafertes ; 
the one from the Pope, the other mentionedin the Pzeamble. 
Foz the Firſt, In hoc Parliamento per majores graves depofitz fuerunt queri- 
moniz de oppreſſionibus Ecclefiarum, & Monaſteriorum multiplicibus, & extortioni- 
bas pecuniarum per Clericum Domini Papz, magiſtram WiY Teſta noyiter in regno 
inductum : przceptum eſt eidem Clerico de afſenſu Comitum & Baronum, ne de 
cxtero talia exequatur ; Foz the King and the Lozds adjudged it unjuff, that 
the Pope ſhould take any p2ofit of the houſes of their foundation : and therefoze 
this Ac dealeth not herewith, but the Lozds p2ohibited his collecoz,and left the _ _ wm j: 
party grieved to his remedy by P2ohibition, oz other remedy by law, as had 6 Hiz.Rex ye 
been befoze, and after was uſed, as by the Recozds and authozities quoted in the Juſtic. ſuis de baco 
margent (amongſt many others) which are wozthy your reading, moze at large *9 H- z- cir. ;. 3 
appeareth ; and ſo much foz that firſt miſchief. Theother miſchtef appeareth 73% 39 E+z-tir. 
at large in the Pzeamble, wherein the Pope having ſo great power over the "y ws u ay 
Abbots and P2iozs aliens, hada hand foz his own benefit, lib. 4. wy 250. b, 
* The Commons complain again p:oviſions coming from Rome, wheres Ror. Parl. 56E.3. 
by ſtrangers were enabled within this Realm to enjoy Eccleſiaſtical dignities, 2% $4 &c. cothe 
x. by means whereof daily almes was decayed, the treaſure of the Realm þ7-4E-404.78- 
tranſpozted, the ſecrets of the Realm diſcovered, and the Clerks within the —q—_ thy. _ 
Realm impoveriſhed;and that the Pope had in moſt covertwiſe granted to two fol.16.&c. 4 H.4. 
new Cardinals ſundzy Eccleſiaſtical livings within the Realm, and namely,to *9*<lauſ. m. x1. 
Cardinal Paragors above r0000.ÞParks pearly tar: they therefoze require of the | *** Pl 17 E- 
King and Lo2ds ſome remedy, foz that they neither conld,noz would any longer * ** *: 
bear thoſe ſtrange oppzeNions, o2 elſe to help them to erpel out of this Realm 
the Popes power by fozce. The anſwer of the King was,that he underſt@d well 
theſe miſchiefs, and willeth, that between the Lozds and Commons ſomereme- 
dy might be found, whereunto he might aſſent : herenpon the L o2ds and Com- 
mons ſent foz this Ac of 35 E, x. upon the like complaint, thereby fo2bidding, 
that any thing ſhould be attempted oz bzought into the Realm, which ſhould tend 
to the blemiſhinent of the Kings Pzerogative, 02 in pzejudice of his Lozds 02 
Commons, andſo at that time, upon conſideration hadof this Ac of 35 E.r. z5 8.3. far. unic, 
and foz further remedy, an Act of pzoviſion was made. : 
Alſo the Statute of 25 E. z, made againſt poviſtons, reſervations, xe. reci- ,;;* wo w - 
teth this Statute of 35 E. 1, and grounded that Ac upon the ſame. So as this qe - Ba- 
Act (as you may perceive) hath been of very great and high account. And now rons. & aurers 
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let us peruſe the wo2ds thereof, Nobiles, 
7 Exgravi querela Magnatum,Procerum,& aliorum No- ?;«*; Bir ius. 


bil:um r egn1. ] 3t isrecited by the ſaid Act of 25 E. z.that this Ac of 35E.r. mtg mom 
was made at the petition of the Comminalty of the Realm, and here it is ſaid, & auters Gran- 
ex orayi querela Magnatum, &c, and yet both ſtand well together ; foz Knights <5 ds Coun- 
of the Shire,andother Gentlemen of the houſe of Commons are included under = &c. "Y 
theſe wo2dz, aliorum * Nobilium : foz Nobilicas eſt duplex, ſuperior & inferior ; COS « 
ſuperior belongeth tothe Lo2ds of Parliament, and 1aferior fo Knights and 7 x. «. de Religi- 
Gentlemen of name and bloud, who are in this Ac termed Nobiles, ofis, W. 2. inthe 


Preamble, 
«| Quod 
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T Quod cum Monaſteria, Prioratus, & domus religio- 


if X, GC. ] Here is rehearſed the cnd of the erection of religions houſes,viz, 
ad laudem & honorem Dei, & exaltationem ſane Eccleſiz per Regem, & progenito= 
res ſuos,& per ditos Magnatcs,& Nobiles, & corum anteccſlores fundata tuiſſent,&c, 


4R.2.m.1z*a © Quidamcorum ſuperiores alienigenz.] Jt appearethin 
a Parliament Roll, that the Clergy ( whereof P21zs aliens were part) had a 
Rot. Parl. x R.z, third part of the poſſeſſions of the Kealm. Theſe Abbots, Pziozs, and Pz10zeſ- 
nu. &13 R.z. ſes altens were juſtly complained of, as by this Ac appeareth, and many times 
nu.r9.cot.parl.an-. ypon like complaints fair pzyvmiſes were made fo2 refozmation, buf noamend- 
wg Where ment could be had, till they were taken away, and their poſſeſſions given to the 
& Rot.parl. 4H King by Act of Parliament. Þ& the Parliament Rolls of 4 H.4. and 1 Ns, 
5.nu.z38. 22 E.q, Fote, theſe Pziozs and P2tiozefſes aliens were Nozmans and Frenchmen, 
44. 38 H.6. 34+ and in time of war with France, the King by the common Law might and did 
21 H.7.fol.1.&c. reiſe the poſſeſſions of the P2iozs aliens within this Realm into his hands, 
73E-3-264 without any office, ec. ®e& the ftatutes of 7R. 2, 13R, 2, i H. 5. againſt 


14 E.3 21,20 E, ; ag 
3 — 24 Frenchmen and aliens, to receiveoz have any Benefice in England. 


qo a In Anglia, Hibernia, Scotia, & Wallia.] Foz Scotland,ec. 

4.37. 22 E 4.44. [ dIVers recozos and authozities in Law, Rot, Parl. Paſch, 21 E,1.rot.1.& ror, 2. 

21 H.7.7.7 R.z, magnum placitum inter Regem de Norwey, & Regem Scotiz, Rot, Vaſc. 22E. 1, 

cap-12, 13R.2. q_ 25, Trin, 25 E. 1, coram Rege, rot. 6. Norff, Robertus de Tony, &c, Mich, 

cap, TH.S.G.7. 2 E.1.coram Row. rot. 129, Scotia, 28 E.1, the letters of all the Nobility of 
England in the name of themſelves, and of the whole Comminalty in Parlia- 
ment aſſembled to the Pope, a Duplicat whereof under the ſeals remain in the 
Erchequer, which we have ſeen, and a copy whereof we have, Jn the ſame year 
read alſo the Kings letters to the Pope, which Walſingham rehearſeth, pag.49 
and the Lo2ds lefters, pag. 54. Read alſo Walfing, pag. 15, &c, where many 
moze Authozs be cifed , & pag, 31, 32,121, 138, & Matth, Weſtm* pag. 420, 
438, 443, 452, &c, Holl, fol.x 16, 117, Policron, lib.7, cap, 39. Stow, 303. Fox, 
269) 341. Rot. Parl. 14 E.3. nu, 1 3.Stat,2. & 42 E.3. nu,7. ®g& in the Parlia- 
ment Kolls, in every Parliament periciones Scotiz, Rot, pat. 10 E, 3. 2. part 
comes Arundel,&e, Brit. fol. 25. a. b. 6 E.3.18, xz E.3, 179, per Cant* $R,2.cont* 
claim13. 7 H.4. corody7. 13 Hen, 4. 4&5. 8 Hen.5.4, 7 E.4. 27, Forteſcue, 
fol.1 9. Pl.com.1 26, Dyer 13 El, in manuſcnpr, 


« Diverſa tallagia, cenſus, & impoſiriones inſoliras, graves 


os importabiles, &c.] wwe the erpolition upon the Statute of Magna 
Charta, cap. 30, when the ing began touſe the wozd of impoſition ; but here is 
the firſt fatute that we remember, wherein this wozd Impoſition was uſed; and 
obſerve well from whom 1t came ; and therefoze here theſe impoſitions be cal- 
ledinſolitz, and this wozd Novicer, 8c. erpzeſſeth ſo much ; and becauſe they 
were unaccuſtomed and newly impoſed, they were graves and importabiles, and 
againft the laws and cuſfomes of the Realm. 


< Contra leges & conſuerudines dit regni.] Here it ap 
peareth, that tallages, aſſeſſments, o2 impoſittons, ſet by any ſuperiour, fozel- 
1227.5. cap.6, Ner 02 other, Ccclefialical oz Tempozal , upon his inferiour, 02 any other, 
accord. thongh they have never ſo fair pzeterts, as to recover the holy Land, xc. are a- 
gainft the law and cuſfome of the Kingdome of England, 
And here it is to be obſerved, how this Ac hath ſince the 19 year of E. 3. 
Ma en been dealt withal ; foz at that year a bzanch of this Statute was recited, that 
—_—_ = fozbad that any thing ſhould be attempted oz b2ought into the Realm, which 
- roms ſhould tend to the blemiſhment of the Kings P2erogative, oz in pzejudice of 
bis Lozds and Commons, Which now is wholly omitted, 
Accipe nunc horum infidias, & crimine ab uno 
Diſce omnes—— 


T Minuitur 
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q Minuitur cultus divinus, &c. ] That Ads of Parliament have 
been made at the petition ſometime of the Nobles, many times ofthe Com- 
mons, and of the Zo2ds and Commons in cauſes Eccleſiaſtical foz the honour 
of God, fo2 advancement of divine wozſhip, fo2 the inſtruction of Gods people, 
and maintenance of wozks of piety, and the like, appeareth in this Ac, and 
in many other Ads of Parliament : foz Reges qui ſeryiunt Chriſto, faciunc leges 
pro Chriſto. To omit the ancient Statutes made in Parliament befoze the 
Conqueſt, of Paſter Lamberts edition, we will recite ſome few which ſhall ſuf- 
ficein a matter ſo frequent andevident, W.z. 13 E.1, cap.43. 21 E.3. fol.60., 
the Biſhop of No2wich his caſe, 25 E,z. cap. 22, 25 E.3. Stat, de proviſoribns, 
27 E,3.cap,1.36 E.z, cap.8, 38 E. z. Stat.2.cap.1, & cap.4. 45 E.3, cap.3. Rot. 
Parl. 5x E.3.nu.13. 3R.2.ca.z, 7 R.2.cap.az. 12 R.2,ca,is. 13 R.2, Stat. 2, 
cap.2y & 3, 16R.2.cap.5, 2H.4.cap.z, & 4. 4H.4.cap.12,& 13, 6H.4,ca.n, 
7 H.4. cap.6, & 8. 9 H.4.cap.8. 1H.s.cap.s. 3 H.s.cap.4. 2 Hes, cap.3. 2H, 
5. Stat,2.ca.2, 4 H.5.ca.6. 3 H,7.cap.6, 11 H,7,cap.8, andgenerally, all Sta- 
tutes that take away pztviledge and benefit of Clergy and @anctuary, 


E Sicquod olim inuſus pios, & ad divini cultus augtmen- Lib.ax fol. b 
cum charitative fuerar erogatum, nunc in cenfum reprobii eft ——— 


coVeEr ſum.]ze it be obſerved of whom they are ſpoken, theſe wozds are ſharp 
and bitter ; foz, as a repzobate is abjeCtus & creatus diavolo, ſoa repzobate ſenſe 
is an abject and damned ſenſe, and the like is frequent in Parliaments, when 
any thing is attanpted oz done againſt the honour of God, the pzerogative and 
dignity of the King, the laws of the Realm oz the Commonwealth, Ror. Tarl, 

* The Pope fo2 divers uſurpations, is called the common enemy to the * 28 E.z. Star: x, 
King and the Realm. nu.38. Vid. 17 E. 
* By bzocage and unlawſull means the Pope receiveth ſo much of Eccleſia- 359759 
ſical dignities in this Realm, as is moze then the Kings wars,who then was, ; ,z Dome 

and of long time had been, in an open and chargeable war with France. "Py 
»Note, in the Roll of Parliament of the Statute of P2oviſozs,there are moze © Ror-parl. 505.3. 
ſharp and biting wozds againſt the Pope, then in the pzint, a myſtery often in — 56. | 
uſe, but not to be known of all men. —_ ea. 
*That the Bzocars of the ſinfull City of Rome foz money pzomote many Rox. parl. 5x E.3: 
Caitifes , being altogether unlearned , andunwozthy , toa thouſand Barks ou.r3. z R.2. 
livings yearly,where the learned and wozthy can hardly obtain twenty Parks, #-3- & Rot. patl. 
whereby learning dscayeth. = oo _ 


TDeconcilio Comitum, Baronum, Magnatum,Procerum, *®l miſchiafes 
9 4 4 » and damnable 


& aliorum Nobilia,& regni ſui Comitatuum in Parliamento cuſtomes intro” 
u new into 
luo, &C.] Pere the Pzelates are omitted, and this Statute was made by the Cour: of 
the King, the Novbles, and the Comminalty ; and it is objected, that therefoze $2 &<- 
this is no Act of Parliament, and fozauthozity the Roll of Parliament in 2x R, 3** 5 2% 
2, 15 cited,where it is ſaid, that divers judgements were heretofoze undone,foz 
that the Clergy were not pzeſent. To this ſome have anſwered, that a Parli- 
ament may be holden by the King, the Nobles, and Commons, andnever call 
the P2elatesfo it : But we hold the contrary to both theſe, and ſhall make it 
manifeſt by Reco2ds of Parliament, wherein, foz the better underſtanding 
hereof, we will obſerve this o2der : firſt, that the 1Biſhops ought to be called 
to Parliament : ſecondly, where Ads of Parliament are gad without them : 
and laſtly, that this Ac of 35 E, x. is an Ac of Parliament, 
To the firſt, every Biſhop hath a Barony, in reſpec whereof, ſecundum le- 
gem & conſuetudinem Parliamenti, he ought to be ſummoned to the Parliament 
as well as any of the Nobles of the Kealm : Andlikewiſe 26, Abbots and two 
Pz2iozs had Waronies, and thereby were alſo Lozds - | —_ - and when 
f ths 


Dorf. clan. an. 
15 E.2« M. 25. 


See Vet. Magna 
Charrta 2. part 
fol, 56. 


Dorf. clauſ, 15 E, 
2, m.13, in ſche« 
dula, 


1 E,3. Cap. I, 


3 Rez. ſtar.2.ca.3. 
Reade the Statute 
at large. 


Ror, pil. g R. 2. 
nu. 3$, & 40. 
See 7 R,z.cap.1 2. 


Rot parl. 11 R.2, 
nn, 9, 10, 


p wa ks 
De Aſportati Religioſorum. 
the Bonafteries were diſſolved, the Lozds houſe loft ſo many members that had 
voices in Parliament, ut ſ&ing if was done by authozity of Parliament, it 
was no impeachment to the pzoc&dings in Parliament. 

Mo the ſecond, if they voluntarily abſent themſelves, then may the King,the 
Nobles and Commons make an Ac of Parliament without them, as where 
any offender is to be attainted of high treaſon, o2 felony, and the Biſhops abſent 
themſelves, and the Ac pzoced, the Ac is god and perfect. 

L tkewiſe if they be pzeſent, and refuſe to give any totces, and the Ac pzo- 
ced, the Ac of Parliament is god without them. 

Alfo where the voices in Parliament ought fo be abſolute, either in the af- 
firmative o2 negative, « they give their voices either with limitation oz condis 
fion,x the An pzoceds,the Act is geod;fo2 their conditional toices are no voices, 

Df every of theſe we will uce examples out of the Kecozds and Rolls 
of Parliament. 4 : 

At a Parliament holden 3 dic Nativicatis San Johannis Baptiſtz, in 3. ſepti- 
manasanno 15 E. 2, the Pzelates, Countes, Barons, and Commons of the 
Realm charge Sir Hugh Spencer, the father, Earl of Winchefter, and Hugh 
his ſon Earl of Gloceſter with many high and haineus offences, as the Act cal- 
led exillium Hugonis Leſpencer patris & filii; the Carls and Barons, Peers of 
the Realm, in the pzeſence of the King, p2onounce judgement againſt them, 
as by the Act appeareth : and after at a Parliament holden at Yozk, a dic Paſch? 
in 3, ſeptimanas, the ſaid judgment and attainder againlt them (by the Kings 
erozbitant favour towards them, whoſe favozites they were) was adnulled; and 
one of the cauſes was, fo2 that the ſaid judgement was given without the Pze- 
lates, whereas the ſame being an Ac of Parliament, andentred into the Par- 
liament Roll, as other Acts at that Parliament were, and the conſent of the 
Biſhops doth manifeftly appear, fo2 that they were parties to the charge, and 
after it was adjudged by anthozity of Parliament, that the ſaid judgement 
againſt them was god, and confirmed the ſame ; ſo as they that beheld but on 
the ontſive of the adnullation, and loked not into all parts of the fozmer Ad, 
and knew not the Act of x E. 3, might ſay, as the Commons ſaid, as is afozeſaid, 
in 21 R. 2. 

At the Parliament holden in the third year of King Richard the ſecond, a 
tl was erhibited againſt the Clergy with many bitter wozds, ſoz the ill diſpo- 
ſing of the Dignities, Offices, Parſonages, Canonries,. Pzebends, and other 
Benefices whereof they were Patrons, and were in their gift, whereof many 
inconventencies followed;the Biſhops and other Pzelates taking great offence 
at this Bill, abſented themſelves, whereupon the King, upon the complaint of 
his Commons, by the advice and common aſſent of all the Lozvs Tempozal, 
paſſed the Bill. 

In the ſame Parliament great complaint was made of the extoztions com- 
mitted by the Biſhops and their Officers, and thereupon a Will was framed, 
that Juſtices of Peace might enquire thereof, anda fozme of a Commiſſien de- 
firedto be enacted; the Pzelates and Clergy made their pzoteſtation erpzcſly 
againft the ſaid Bill, to hear extoztions, ec. tending to the blemiſhing of theli- 
berty of the Church #t. whereunto it was replyed fo2 the King, that neither fo2 
their ſaid pzoteffation, noz other wozds in their behalf, the King would not 
ftay fo grant to his Juſtices in that caſe, and all other caſes, as was uſed to be 
done in times paſt, and was bound to doe by virtue of his oath done at his Co29- 
nation; whereupon the ac and fozm of a Commiſſion paſſed as was deſired. 

At the Parliament holden in the 1 1. year of Richard the ſecond, in the beain- 
ning of the Parliament holdsn in that year,the Archbiſhop of Canterbury made 
openly in the Parliament a ſolemn p2oteſfation foz himſelf , and the whole 
Clergy of his P2ovince, Which he deſired might be entred, and ſo if was: the 
effect whereof was,that albeit they might lawfully be p:eſent in all Parliamefts, 
vet fo2 that in this Parliament matters of treaſon were to be entreated - 

wherea 


De Ajportatis Religioſorum. 
whereat by the Canonicall law they ought not to be p2eſent ; they therefo2e ab- 
ſented themſelves,ſaving their liberties therein otherwiſe : the like pzoteſtatt- 
on did the Biſhop of Dureſme & Carliſle make. At which Parttaments divers 
fatutes were made, nothing concerning life 82 member, as the 7, Chapter 
cmmcerning Berchants, the $. Chapter touching Annalties, the 9. Chapter 
againff new Jmpolſittons, the x 1.concerning keeping of Afſiſes, ec. all which 


were god and perfec ſfatutes, and yet the Pzelates aſented not to them. 

At the Parliament holden inthe x ; year of Richard the ſecond, when the 
two Bills were read, the one intitled a Confimaticn of the Tatute of pzoviſozs, 
and the fozfeitare of him that accepteth a Beneftice againft that ſtatute ; the b- 
ther intitled the penalty of him that bzingeth in a ſummons oz ſentence of ex- 
communication of the Pope againft any perſon upon the ſtatute of P2ovifozs, 
and of a Pzelate executing it, both which bills tended to refrain the 
authozity, which he claimed in diſpoſing of Ecclefiafticall pzomotions within 
this Kealm : The Archbiſhops of Canterbury and Yozk foz the whole Clergy 
of thetr pzovinces made their ſolemn pzoteſfations in open Parliament, that 
they in no wiſe meant oz would aſſent tg any ſtatute oz law in reftratiif of the 
Popes authozity, but utterly withſfod the ſame, the which their pzoteſfations 
at thcir requeſts were inrolled, and yet both Bills paſſed by the King, L 02s 
and Commons, which are in pzint. 

Dc the ſtatute of x65 R.z. and many others. 

At is enacted by the King, Lozvs Tempozall and Commons, that nos man 
ſhould contrac oz marry himſelf to any Queen of England, wit the ſpeciall 
licence and aſſent of the King, on pain to loſe all his gods and lands. 

The 15ihops and Clergy being pzeſent aſſented to this 451ll, as farre ſb2th 
as the ſame ſwerved not from the Law of God, and of the Church, and ſo as the 
ſame impozted no deadly ſinne, this was holden no aſſent ; and therefoze if was 
enacted by the King, Lo2zvs Tempozall, and Commons, and ſs ſpecially entrev, 
omitting ths P2zelates. 

And thus mach as concerning the ſecond Article ſhall ſuffice. 

As to the thied point, when an Act is ſpecially entred, that it was enacted by 
the King, the Lozds Tempozall, and Commons, it muſt be intenved, that the 
Biſhops abſented themſelves, o2 if they were pzeſent, p:oteſted againf it, o2 
gave ſuch voices as were contra legem & conſuetudinem Parliamenti, And foz 
this Act of 35 E.r. in Letters patents made within 8. yeares after this ſta- 
tute, it is affirmed to be an Act of Parliament, by four Ads of Parliament, in 
the 4. and 5. and 25, year of E, 3, theſame is holden fo2 an Ac of Parliament, 
and ſo it 1s in x3 R.2, cap, 2, ſtat, 2, 


T Cenſum aliquem per ſuperiores, &c.] This bzanch is 
plain, and nedeth no erpoſition, 
"4 Conliderata qualitate deli&ti, & regiz prohibitionis 


penſato contemprtu, graviter puniatur.] That is, by fine andim- 
p2iſonment, acco2ding tothe quality of the offence, 


T Ne decztero tallagia,&c.] yereby are all ſuch tallages fozbidden. 


T Er hocſub forisfatura omnium, quz in poteſtate ſua 


obtinent, & forisfacere poterunt in futuro.)] whis is the like fo2- 
feiture as is given by other ſtatutes in caſe of Przmunire, viz, the fozfeiture of 


his lands, which he may fozfeit, and of his goods, and to be impziſoned at the 
will of the King. 


T Quod Abbartes Ciſterc' & Przmonſtr ordinam, &c.] 
This bzanch (as it hath ben reſolved) - -—— — and inconvenient tobe 
2 


obſerved : 


13 R.2.cap. 4. 
13R.2.cap.3- 
Vid.z H. 5.c.7. 


Rot.Parl.ty R.. 
nu. 24. 


16R.2.cap,5- 
Ror. Parliament . 
6 H.6,nu, 27. 


Ror. Parent. 

7 E.2. 1. part. 
m.6. 4 E«3.ca 6. 
5 E.z3.cap.3. 
25 E.3- r, Unc, 
and by the Re- 
cord of Parlia- 
ment-in 17 E.3- 
ubi ſupra, 

20 E.3. Abb. 14. 
27 H.6, annut- 
tic 42, 


Vid. ſtat,de mos 
neta.mag.cap. 3+ 

Ver.mag. C hart. 
fol. 33: 20 E.3- 
Cap.2. 


1586 


27 H.6,annut- 
tie 41. 
Lib.8.fol. 11b. 
DoR. Bonhams 
caſc, 


Bra&.lib,1.cap. 


Prov.cap. 8. 
Ver. 15, 


De Aſportatis Religioſorum. 


obſerved:impoſible,becauſe it is hereby enacedthat the common ſecl,xc.thould 


: be in the cuſtody of the P2io2, and of four of the wozthieſt and diſcreeteft of ths 


Covent,ſealed up with the pzivate ſeal of the Abbot, 4c. «nd if any waiting, xc, 
ſhould be ſealed with any other ſeal, then with the ſaid con:men ſcal ſo (as is as 
fozeſald) kept in cuſtody, it ſhould be void, xc. foz if it be kept in cuſfedy under 
the ſeal of the Abbot,then no wziting can be ſealed by the Abbot,+x if the Abbot 
taketh it out,and ſeal,xc. then is it not kept by cuſtody under his p2ivate ſeal, 
and therefoze it was reſolved by the whole Ceurt of the Common Pleas, that 
this bzanch,being impoſſible to be obſerved,is toid;the Court alſo reſolved, that 
it was inconvenient : foz they ſaid, that if the ſtatute ſhculd be obſerved, every 
ded that paſſed under the common ſeal might be undone by a ſimple ſurmiſe, gc, 
Bratton ſaith, that Lex eſt ſanAio juſta, jubens honcfta , & prohibens con- 
traria ; ſo as every law muſt have thze qualities : 1. it muſt be juſta : 2. jubens 
honeſta : 3, prohibens contraria, And if it be juſta, it muſt have five p;oper- 
ties : 1. it mult be poſſibilis, 2, neceſlaria , 3. conveniens, 4. manifeſta, 5, nullo 
rivato commodo , ſed communi utuicati edica, And this is grounded upon holy 
wait, Legum conditores juſta decernunt. V# qui condunt leges iniquas, & ſcriben- 


Eſa.cap.1o, ver.z, tes injuſtinam ſcripſerunt, 


q Czterum intentio Domini Regis non exiſtit, &c.,] wy 
this bzanch the power of viſitafton is reſerved with th:e reſtrictions oz limita- 
tions ; x. Juxta officii ſui debitam, 2, in his duntaxat,quz ad obſeryantiam regularem, 
& ordinis ſui diſciplinam pertinent ; 3, proviſo quod, &c, nihil, &c, extra prafatum 
reenum, &c, deferant. | 

T Er licet ordinationum & fſtatutorum, &c. a Parliamento 


proxim' preterito.] That is, at a Parliament holden at Weſtminſter, 
ie Dominica prox? poſt feſtum ſanRi Mathiz Apoſtoliin the 33. year of E.1, 


« Cum majore deliberatione & maturitate protederenr.) 
Accozding to the ancient rule , Deliberandum eft diu , quod; latuendum e<> 


ſemel, 


Statutum 


STILISAEELIELERIEENAKASASELERSES 
Staturum de frangentibus Priſo. 
nam editum Anno 1 Edw. 2. 


S— CY 2. 0" 


E priſonariis priſonam frangentibus, Dominus Rex 
Duct & precipit, quod nullus de cztero, qui priſonam 
fregerit, ſubeat judicium vitz vel membrorum pro fra&tione 
priſonz tantum, niſ1 cauſa, proqua captus & impriſonatus 
fuerit, tale judicium requirat, {1de illa ſecundum legem & 
conſuetudinem terrz fuifſet conviEtus, licet temporibus prx- 
teritis aliter fieri conſuevir. 


At a Parliament holden at Weſtminſter in Cro* Aſſumptionis beatz Inter placita & 
Mariz, anno regni E.r. 23. the like Ad of Parliament was made with the like mm. coram Do» 
title as this is, totidem verbis ; and therefoze it may be, that it was recited and mino Rege, annd 
affirmed at the Parliament holden in : Ed.z. which onely is mentioned in our ** _ 
pzinted Books, 

It appeareth by our ancient Authozs of the Law,that if a pziſoner,whatſoe- BraR.lib.z.fol. 
ver the cauſe was foz which he was committed,had bzoken the Kings pziſon,  B*ir-ivl. 17. 
eſcaped out, it was felony ; becauſe intereſt reip. ut carceres fint in tuco : but yet it nr = _ = 
muſt have ben an actuall bzeaking of the pziſon ; foz if the doz had been open, *** ©0939 
and he had gone out, oz if others without his pzivity had bzoken open the pziſon 
dooz, 4c and he goeth out, and eſcapeth,oz if the Gaoler himſelf had let him out- 
in theſe caſes it had been no felony, becauſe the pziſoners did not actually bzeak 
the pziſon. And ſo it 1s of a felon that is under cuſtody of the Kings officer 
(which is an imp2iſonment in Law)and divers men doe reſcue oz take him by 
fozce out of the cuſfody of the Kings officer, this is felony in them all by the 
common law. And ſo doth Hufley chief Juſtice repozt the caſe, that in the raign * H-7:fol.6.2. 
of Ed.q. when he was Attozney,it was reſolved by Billing chief Juſtice, Choke, 
and the Judges,that the reſcous of a felon,to take him out of cuſtody and pziſon, 
was alwaies felony by the common law, but of the pziſoner himſelf it was 
not, 4c. which mull of neceClity be intended, when other men did reſcue him, oz 
bake open the pziſon without his pzivity,and theſe wozds in the repozt (ranque 
leſtature fuir fair de frangentibus priſonam) ought to be _ 

- Fozaſmuch as 8very man delireth to be at naturallliberty, the Pirrozcom - Micr.cap.5.$.1- 

plaines of the common law in this point, and ſaith, Abufion ct a tener eſcape ; : 

de priſoner, ou debruſerie del Gaole pur peche mortell, car cel uſage neſt garrant per 

nul ley, ne in nul part eft uſe forſque in ceſt Realme, & en France, cins eſt leu gar- n_— wk 

rantie de ceo faire per la ley de nature, Hoc 1lle, ron. 222. -. E-3: 
; . . a ibid. 251, 

T Nullas decztero qui priſonam fregerit.) Nota'he that is in the * 2: Baddars. 
focks,oz under lawfull arreft, 1s ſaid to be in pziſon, although he be not infra *3 -/ bart, 153. 
partetes carceris ; and therefoze this bzanch ertendeth as well toa paiſon in law, " x TH. 4. 
as fo a pziſon in deed. * Albeit divers Lo2ds of liberties have cuſtody of the pzi- Bric.72. _— | 
ſons, and ſome in fe, yet the pziſon it ſelf is the Kings pro bono publico ; and ap» 10. 
kherefoze it is to be repaired at the common charge : foz no ſubject can have the * ** ©-3- coron. 
paiſon it ſclf, buf the King only : and therefoze Bricton, ubi ſupra, ſpeaking of _ _—_ 
the Kings pziſon, doth include all pziſons. * Foz that which was called the = i E.6,-cap. 13, 


F9O 


x aſſ'p.6. 3 E.3+ 
cor 0,333. FIZ, 
Juſtice of Peace. 
fol, 23. 

15 H.7.1,2:. 
Pl.com.fol. x 3. 


1 H.6.5. 9 E.4- 
26.See W.3. 
cap.34- Rot, parl, 
an. 2 H.6.nu. 60, 
Vid. 14 El].cap.z, 


R or.pail.z H.6. 
nu. 18 Sir John 
Mortimers caſe 
declared in Par- 
liameat ro be 
treaſon. 

2 H.6.cap.vlt. 

in print. 

Stanf pl.coron, 
Z2. f. 


Vid. Stanf.p! co- 
con 107.b. 


: Mar. the firſt 
Statute, 


See Magna 
Chaita,cafh. 29s. 


De frangentibus Triſenam. 


ſhops p2iſon, ſ& the ſtatutes of 23 H.8,and 1 E.6, This ( fregeric) ts infenvey 
an aqua wearing of pziſan, as hath beeu ſaid. | 

If the Sheriff have a Capias npon an inditement cf feleny againft A. and 
coming to arreſt him, isſs diſturbed,that he cannet arrcff him, this is no felony; 
fo2 A Wag mneter in ppiſon; and therefoge pziſon kn that caſe could not bebzeken, 

In ſome caſes it is l«wfull foz the pziſoner to bzesk p2iſcn both at the coms 
mon law, and notwithſtanding this flatute : As if the p2ilcu be ſet on fire, 
either by lightning o2 otherwiſe, unlefle it be by the p21Lity of the p2iſcner, he 
may beak paiſon fo2 ſaſcguard of his life. Er fic in fimilibus, Fo2 Quodcunque 
aliquis ob tutelam corporis ſui fecerit , jure 1d fecifſe videtur, But it muſt be1n. 
cyitalulis neceſſias, 


© Subeat judicinm vitz vel membrorum.' There wozds at the 
making of this Act extended aſwell to treaſon as to felony. In 2 H, 6, it was 
enatedto continue till the next Parliament, that if any be indited, appealed,az 
taken fo2 ſuſpiciog of high treaſon, and bzeak the ſame p2iſon, it ſhould be high 
treaſon. And the reaſon of that Act was, becarſe that by the Katute of 2 5 Ed,z. 
de proditionibus, uo other offence theu is therein mentioned can be adjudged 
high freaſon,untill it be declared by Ac of Parliament;And therefoze that Ac 
of Parliament being in the negative , if a man te intited oz appealed fo2 high 
treaſon, and bzeak the pziſon, this bzeaking of pion ts not high treaſon, till it 
be ſo declared by Parliament, becauſe ſuch offence ts not mentioned in the Ac 
of 25 E.3. and therefo2e accozving tothe Ac ef 25 E. 3. it is fo declared by the 
Ac of 2 H.6, And yet the reſolution ofthe Judges in x H.6. is go'd law ; foz 
there the caſe is, that a man ontlawed of felony was in p2iſon in the Kings 
Wench, in which pziſon he knew that certain perſens were there committed 
foz high treaſon, and bzake pxiſon, and carriedandlicdent the p2iſencrs that 
were there in Gaol foz treafon ; and ſ&ing there be no acceſſaries in high trea- 
ſon, this was an abetting and ajding of them fo2 their eſcaxe,he knowing them 
to be impziſoned fo2 high treaſon ; and thereof he was indited, andarraigned, 
and pleaded not giiity, and was found guilty. And it was adjudged by all the 
Juices, that he was a Traifoz, and was dzavm andhanged, which are the 
wo2zds of the bak. And the pzincipall end of this caſe was to pzove that a man 
attainted of felony might be indited, arraigned, tried and adjudged foz high 
treaſon fo2 the benefit of the King, and the odionfneffe of the offence, and the 
ſcope and end ofthe cafe is ever to be obſerved ; foz in that caſe it muff be alfo 
intended, that the freafon was committed befo2e the felony. And tt is to be re- 
membzed that the ſtatute of x Mar, dsth not only repeal att treafons but atl de- 
clarations of freaſon made by any Art of Parltament,fince the ſaid A of 25 FE, 
3. A man impziſoned fs2 petit tarceny, 82 fo2 killing ofa man, ſe defendendo, 
o2 by misfoxtune, and bzeak pzifen, i is no felony, becanſe he ſhalt not foz 
the firſt offence ſubire mdieium yirz vel membri, Er fic de fimilibus, 


q Nik cauſa, &c.] This a ſpeaking of cauſe, is to be intended 

of a lawfull cauſe , md therefoze fabſe emp2iſonment i wot within this Act. 
Impziſonment is a reſtraint of a mans liberty emver the couſfody of another, by 
tawfull warrant in deed o2 in law. K awfall warrant is, when the offence appea- 
reth by matter of recozd, oz when it doth nof appear by matter sf reco2d. By 
matter of recozd, as when the party 1s taken _—_ inditement at the ſuitof 
the King,o2 upon ant appeal at the fait offhe party, When i doth not appear by 
matter sf reco2d, as when a felony-16 done, and the offender by a lawfnll Mim- 
mus is committed tothe Gaol foz the ſame. ut botween theſe two caſes thers 
ts agreat diverlity-fo2 mn the firlt caſe, whether any felony were committed, 0; 
no,if the offender be taken by fozce ofa Capias, the warrant is lawfull ; and if he 
bzeak pziſon it is feleup,albeit ns felony were comitted. But in the other caſe, 
if no felony be done at all,x yet he is committed to paiſon fe2 a ſuppoſed felony, 
and byzeak. pziſon, thts is no felony, foz there is no cauſe ; and the wozds of = 
> 
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Act are, NiG cauſa, pro qua captus fuerit, tale judicium requiric, ©o as the cauſk 
muſt be juſk, and not feigned ; foz things feigned require no judgement. | 

If A. give B, a moztal wound,foz which A.is rommitted to pztſon, and bzeak- 
eth p2iſon, B. dieth of the wound within the year, this death hath relation to the 
ſtroke ; but becauſe relations are but fictions in law, and fictions are not here 
intendod, this eſcape is no felony, xx H.4. 11, Plowd,com,40 1. Coles caſe, 

Sceing the weight of this buſineſſe touching this point, to make the eſcape 

either in the party, 0z in the Gaoler felony,vependeth upon the lawfulneſs of the 
Mictimus, it ſhall be neceſſary to ſay ſomewhat horeof : Firſt, it muſt be in wzi- 
ting in the name, and under the ſeale of him that makes the ſame, erpzeſſing 
his office, place, andauthozity, by fozce whereof he maketh the Miccimus, and is 
tobe direcedto the Gaoler, oz K&eper of the gaole oz pziſon, 2.Jt muſt contain 2; £. 3. 43. b. 
the cauſe (as it erpzeſly appeareth by this Act, nifi cauſa pro qua caprus, &c.,) but coron. 1 34+ 
not ſo certainly, as an indictment ought, and yet with ſuch convenient cer- 3* Þ- 3. £91 
tainty, as it may appear judicially, that the offence tale judicium requirit as pro 246, 9 Bot, f. 
alra proditione, viz, in perſonam Domini Regis, 02 pro contrafatura magni fioilli 
Domini regis, &c, 02 pro contrafactura monetz Domini Regis, 03 pro pars proditt- 
one, viz, pro morte (tals) magiftrt ſui, 02 pro felonia, viz. pro morte talts,; &c, 02 pro 
burglaria, 03 robberia, &c, 92 pro feloniay viz, foz ſtealing of a hoſe, #c. 02 the 
like, ſo as it may in ſuch a generality appeare juvdicially, that the offence talc 
judicium requiric, And this is p2oved both by reaſon and authozify, By reaſott, 
firſt, fo that it is in caſe of felony, quz inducit ultimum ſupplicium ; and there- 
foze ought to have convenient certainty, as is afozeſald. 2. Alſo it miſt have 
convenient certainty, foz that a voluntary eſcape tis felony in the Gaoler, 
3+ If the Mictimus ſhould be god generally pro feloma, then as the old rule is, 
Ignorancia Judicis foret calamitas innocentis z foz the truth of the caſe may be, that 
he did ſteale Charters of land, o2 wood growing, oz thelike, which in law are 
no felonies : and therefoze in reaſon, in a caſe of ſo high nature, concerning the 
life of man, the convenient certainty ought to be ſhewed. 

3Þy Authozity, The conſtant fozm of the indictment in that caſe fo2 eſcape 
either by the party, o2 voluntarily ſuffered by the Gaoler is, that he was ar- 
reſted pro ſuſpicione cujuſdam feloniz, viz. pro morte cujuſdam M, N, felonice inter- 
fe&i, oz the like ; fo2 the indictment mult rehearſe the effect of the Mittimus, 
which direaly p2oveth, that the cauſe in (ach a general certainty otght tobe 
thewed. Vide 25 E. 3. fol. 42. 

Allo if a man be indictedof treaſon,o2 indicted o2 appealed foz felony, the Capi- 
as thereupon, whereby the party ts to be arreſted, compzehendeth the cauſe. A 
fortiori the Mittimus, whereby the party is to be arreſted having no ſuch ground 
of recozdas the Capias hath, muſt, peruſing the effec of the Capias, compzehend 
the cauſe in convenient certainty. 25 E, 3. fol. 43. pl. 32. there ought to bea 25 E. 3. fol. 42. 
certain cauſe : and in the ſame leafe, pl, z 5. in caſe of bzeaking of pziſon, the 
cauſe of the impziſonment ought to be ſhewed, 

Jfa man be indicted, quod felonice fregit priſonam, &c, generally, it is not 9 E. 4.26. 41. afl. 
god ; fe2 the indictment ought to rehearſe the ſpecialty of the matter accozding 5- >» E-3- coron, 
fothe Statute, that he being impziſoned fo; felony, #c. fregir priſonam, We #727472 oy 
have quoted many other boks, which though they be net 'ſo certainly repozted, 3&.;/ibid. 312, 
as might have been wiſhed, pet the judicious Reader will gather fruit of them, 328,333 345, 
But ſee befoze, the expoſition of Magna Charta, cap.29. verbo, Aur per legem ter- 346- 2 E.3+ fo. 1. 
rz, and obſerve well the wo2ds of the wzit of Habeas corpus, foz a direc pzwf that ** all.51. ra Be 

3.13. 27. all.42- 
the cauſe ought to be ſhewsd. 27.21. p.116. 

Laftly, ſ& hereafter in the erpoſition of the ſtatute of Arriculi cleri, the reſo- 15 E. z. coro. 38. 
lution of all the Judges of England, the anſwer to the 21. and 22. objections, 9 H.4. 1. 10H. 
which we will in no fozt abzidge fo2 the exceltency thereof, but refer you to the +7: 2 H.4. 11. 
fountains themſelves. = can 2608 
Yereupon it appeareth, that the common Warrant 02 Mictimus fo anſwerto 6 .,, 29 8.6, 23. 
ſuch things as ſhall be objectedagainft him, is utterly againft law, iR.3.ca3. 2H. 

Now as the Mictimus muſt contain the cauſe, ſo the concluſion mufk be acco2- - cap,7. 21 H.7, 
ding *** 


= a 


I: tr 
my 
A 


39 H.6. 33- 


A&.Apoſt.ca.25. 
Ver. 37. 


43 E-3. Cr. 454- 
44. all, 12. 
Rot.Parl, 2 H.6. 


nu.18. Sir John 
Mortimers caſe. 
1 H.6.5. 

x Mar. Dyer 99- 


De frangentibus Priſonam. 


ding to law, viz, the pziſoner ſafely to keepe, until he be delivered by dne o2der 
of law, and not until he that made it ſhall give other ozder, o2 the like, 

And if the Warrant be not lawful, if the Gaoler ſuffer ſuch a p2iſener fo cſ- 
cape voluntarily, it is no felony in him. 1But admit the Warrant be lawfull,x 
in particular foz felony, and the Gaoler ſuffer him willingly to eſcape, untill 
the pziſoner be attainted, the Gaoler ſhall not anſwer tothe eſcape, though the 
p2iſoner be indicted ; fo2 the felony of the p2iſoner ſhall not be tryed between the 
King and the Gaoler, becauſe the pziſoner is a tranger thereunto. But if the 
Warrant be lawfull, and there is a felony done, and one is lawſully committed 
foz the ſame, if he bzeak pziſon, he may be indicted fo2 that eſcape befoze he be 
attainted of the offence, becauſe he is party. And albeit the Gaeler be de faRo, 
& non de jure, pet ſhall he be charged foz the eſcape. 

And certainly this law of Nik cauſa, &c, agreeth with that judicial ſaying of 
Felix in the holy hilkozy , Sine ratione mihi yiderur mittere vinQtum , & cauſas cjus 
non ſignificare, And whatſoever Felix was, yet accozding to that old rule, Veri- 
tas a quocunque dicitur, a Deo eſt, 


T Talejudiciam requirit.] 3f a man be committed by lawful 
Warrant foz ſuſpition of felony done, if he bzeake p2iſon, he may be indicted foz 
that eſcape, albeit the commitment be fo2 ſuſpicion of felony, and yet no judge- 
ment can be given againl\t him foz ſuſpicion, but foz the felony it ſelf, whereof 
he is ſuſpected ; and ſo be many pzelidents. | 

And albeit the wozds be in the pzeſent time, yet if a felony be made after by 
Parliament, it is within the pzoviſion of this ſtatute. 

Foz other matters concerning eſcapes, you may read the learned Treatiſe 
of Juſtice Stanford, pl.coron, fol. 30,3 1.&c, which ned not here to be inſerted. 


Statutum 
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*Statutum de militibus editum 
Anno primo Edy. 2. 


Vis wzit King Edward the ſecond granted in the time of. the Parliament, 
Is cauſed it tobe entred of recozd; and therefoze is here ftiled by the 
name of a Statute o2 D2dinance, and the very frame of the wzit doth -pzove it 
to be no Ac of Parliament ; but let us take the fozd as we find it, and peruſe 


the wozds thereof. 


T NOminus Rex conceſsit , quod omnes illi qui milites 
efſe debent , & non ſunt , & diſtriti fuerint ad arma 

militaria ſuſcipienda infra feftum natalis Domini, habeant 
reſponſum ad predifta arma militgria ſuſcipienda uſquein 
oftab” ſanti Hilarii ſine aftione:. & extunc diſtringantur, 
nit interveniant. | 

T Item concelsit quod {1 aliquis queſtus fuerit in Cancella- 
ria,quod diftrictus Bakers Mer bch eat xx, li, terrx in feo- 
do, vel ad terminum vitz ſux, & hoc velir verificare per patri- 
am, tunc diſcretis & legalibus militibus de Comir ad przdi- 
&am inquiſitionem capiendam ſcribatur. Erf1 per illam in- 
quiſitionem ita fuiſle conſtiterir, fiat ei remedium, & ceſler 
diſtrictio.. 

Tltem ft aliquis implacitatus fuerit de tota terra ſua, vel 
etiam de parte cjuidem, ita quod reſiduum non ſufficiat ad 


Cap.1. 


Ze. 


yalentiam xx.li. & hoc poſsit verificare, tunc ceflerdiftritio, 


donec placitum illud terminetur. | 

T Item f1quis corum teneatur in certis debitis atterminatis 
ad Scaccarium, ad certam ſunmam inde percipiendam per 
annum, & reſiduum terrarum ſuarum ultra prxdiftam ſum- 
mam valorem xx.li. annuarum-non attingar, ceſler diſtritio 
donec prxdigtum debitum fuerit folutum. 

| Ernullus diftringatur ad arma militaria ſuſcipienda an- 
tequam venerit ad ztatem 21. annorum. 

T Item nullus rationeterrz ſux, quam tenet in mianeriis, 
que nutic ſuntdeantiquo dominico coron” & tanquam ſoke- 
mannus;& quz terra dabit rallagium,quando dominica Re- 
vis talliantur, diſtringatur ad arma militaria ſuſcipienda. 

© Itemdeillis qui terras ſuas tenentin ſocagio de aliis ma- 
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neriis quam de maner1is corone, & nullum faciunt ſervitiuni 
forinſecum,ſcrutentur rotuli de Cancellaria de tempore Prz- 
deceſſorum Domini Regis, & fiat ſecundum quod kieri con- 
ſuevit. 
g «q Fodem modo fiatde Clericis infra facros exiſtentibus 
laicum feodum tenentibus, qui milites efle deberent, {i laici 


fuiſlent, 
9. T Item nullus diſtringatur pro Burgagiis ſuis, licer yalo- 
rem xx.li. attingant, aut plus. 
10. © Itemquimilites efle debent & non ſunt, qui per modi- 


cum tempus terras ſuas tenuerunt, & ſimiliter qui nimiam 
ſeneQutem, vel defetum membrorum habent, ſeu morbum 
incurabilem , vel onus liberorum , vel placitorum allegant, 
vel alias cauſas neceflarias pretendunt: adeant ad Robertum 
Typtoſt, & Anto' de Berk, & coram cis fines faciant : quibus 
eſt injun&um, quod ſecundum diſcretionem corum, ratio- 
nabiles fines admittant de viris predictis. 


q Dominus Rex conceſsit,quod omnes illi qui milires eſſe 


debent, & non ſunt.) That is, the King doth grant , that all they 
which ought to be Knights, and be nof, xc. In theſe wozds conſiif the lock and 
the key of this wait, viz, who by the common laws of this Realm onght(that is, 
de jure) to be compelled tg be a Knight. Foz the underffanding whereof, and of 
all the parts of this wzit, ſeven things fall info conſideration. ( There being 
four kinvs of Knights, viz, Knights of the Garfer, Knights Banaret, Knights 
of the Bath, and Knights Bacheloz of the Spurre. 3 E.4. cap. 5.) 
I. Firft, of what degree Knighthwd is. This wzit being underſtwd of a Knight 
Wacheloz. 
11 bow +59 Jt isreſolved in our Books without any contradiction, that the name of this 
- B 4 _ 7* knight is a name of dignity, and of the inferioz degree of Nobility ; and there 
2.brey.925. 4 8, f02e is parcel of his name. And in waits and indiaments he ought to be named 
4-2. 7 H.4.7- knight by the common law ; but ſo1t is not of the fate of an Eſquire o2 Gen- 
it H.4.19- tleman. * Britton ffileth a knight honourable, and in the recozdof g E.1. Sir 
14 H, SUGF a John Acton knight hath the addifton of Nobilis ; andcertain it is, that, ſ&ing it 
ey Fa 32 1, 1s a name of dignity, it followeth, that he ought to have ſufficient revenue to 
6.29. 35 H.6.55. maintain that dignity. D&W, x, cap. 10. yerbo Chiyalers, that in ancient 
5 E.4. 19. 15 E. times Cozoners ought to have been knights, and the reaſon was, ſoz that 
4-14-185.4.20- being knights, the law did intend, that they had ſufficient to anſwer both the 
4a c, King m—_ the Subject, if cauſe ſhould require, Wut hereof moze ſhall be 
49.b,, FCaidhereafter. , 
Mich 9E.1.in Jn the mean time this is to be obſerved, that the greater dignity doth never 
banco rot.63, Hdz2own the leſſer dignity, but both ſtand together in one perſon ; And thercfoze 
Somerſet, if a knight be created a Laron, yet he remaineth a knight ſtill; andif the Ba- 
ron be created an Earle, yet the dignity of a Baron remaineth, & ficde czteris, 
ut if an Eſquire (Which is no name of dignity) bs made a knight, the degree 
7E.4. 7.adjudge, Of the Eſquire is changed, and gone, and cannot be named in any judicial pzo- 
32 H.6. 29, c&eding. 
2. Secondly, of what qualify he that is to be a knight ought to be, deber, %&c, We 
have not found that a Baron, being a Lozdof Parliament, oz higher degrevgyath 
en 
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b&n diftrained ad arma milicis ſuſcipienda. But he that is diffrained, ec. onaht 

to be a Gentleman of name and blond, claro loco natus, oz elſe non deber, he Vid. 7 E.3 ca.rg 
ought not to be compelled by this wzit to take the dignitie of Knighthod upon —— 
e eſtate Par.z8. 


Df ancient time thoſe that held by Knights ſervice wereregularly Gentile,x | $4." wen 
thoſe which held by Socage,oz in Burgage, were Yeomens2 1Burgeſſes : and dedic Johann 
this appeareth by the ancient rule of law, * L:x Angliz nullum ſcutapium aur Beyerly armigero 
ſervitium militare de Sockmannis aut Burgenſibus expetic, Jt appeartth alſo {0, &c. Ror. 
by many ancient Reco2ds, and particularly by this wzit, that Sockmanniis, &c, ©2519 Rez in 
& qui terrastenenc in ſocagio , &c, & nullum faciunt forinſecum ſervicium, that ts, —_—_— hr 
thoſe which hold in Docage, of what value (oever, and doe no Knighte ſervice, kn on y I __ 
ought not to be Knights, non debent; 8c. And our wzit ſaith, Nullus diftringa. rot. clauſ. m. 2, 
tur pro Burgagiis ſuis, &c, mo man ought to be diftrained to be a knight foz the Omnes qui to- 
land which hs holds in Burgage, ec. of what value ſoever. ut though it ef ney 
were of ancient time a badge of Gentry to hold by knights ſervice,yet now ceim- dn mithu hi- 

ra nautantur, and many a Peoman, urgeſſe, oz Tradeſman putchaſe lahds anc. 

lden by knights ſervice, and yet (non deber) ought not fo2 want of Gentry be © See here a—_ 
a knight. At this day the ſureſt rale is, Nobiles ſunt qui attna gencilicia ante- * 7: Glanv-lib 7. 
ceſlorum ſuorum proferre poſlunc ; therefoze they are called Scutiferi, Armioerl, URS. MATT 
&c, Wherra knight is degraded, one of his puniſhments is, Quod Clypeus ſuus 
gencilicius reverſus erityand here his armes be reverſed that beareth none. 

Lands and tenements anciently holden by knights ſervice, belonging to the 2ich.9 E-. fol. 
Nobility and Gentry of the Realm, are not of the cuſtome of Gavelkind,which $7: i" /bro mes: 
belonged to the Peomanry, and were holden in Docage foz the ſervice of the ws —— 
Plow; and this appeareth by the judgement of the whole Parliament in '3 1 H, terre texus per 
$.cap.3. and by the bok of g H.z, tic. Preſcription 63, and 26 H.8.fol.4, and {ervice de Chivz- 
the reaſon thereof was, becauſe the lands and tenements holven by knights fer- > Ei*.«« Y 
vice ſhould not be carried by deſcent into many hanvs of iCues males, whereby 2b 
the ſervice foz defence of the Realm in a few deſcents ſhould be loſt 02 dimini- 9H. hn bg 
Hed, and the owners (the lands being dividedinto ſo many hands ) ſhould not 63-26 1.8.4 b. 
be able to maintaine the countenance of their ozder and degree. Incer Statura BraR.fol.77. 
ſeu Inſtiruriones H. 1.cap, 11, Milicihusqui per loricas tertas ſuas deſerviunt, terras Glanvil.ſel. 46. 
dominicarum carucarum ſuarum quietas ab omnibus gildis, & ab omni 'opere OST 
iplo dono meo concedo ; ut ficut benignicas mea propenfior eſt in eis, ita mihi fideles ace”. as 
hat: & ficut tam magno gravamine allevlati ſunt, 1ta equis & armis ſe bene inſtru- 
ant, ut apti & parati fint ad ſeryitium meum, & ad defenfionem reghi mei, And 
where it is enacted by the Catute of Prerogar' regis cap, 16, nod fxminz non Prerogat Regis, 
participabunt cum maſculis, If is to be underft@d of ſuch = hb in equall de- cap. 16. 
gre ; as the ſiſter ſhall not inherit with the bother, becanſe they be in equall Vid. Palth.4 _ 
degree, but the daughter of the ſonne ſhall have a part with her uncle, foz 7.0 {yur 
they be not in equall degree, ; — 

A knight is by creation, and not by deſcent, a Gentleman is by deſcent, and Gavelkibd. Hill. 
yet I readof the creation of a * Gentleman;x thus it was: A Knight of Fratice 12 E-t. in banco. 
came into England, and challenged Joha Kingſton (a gad and a ſtrong man at © vt - 
Ames, but no Gentleman) as the Reco2d ſaith, Ad certa armorum punRa, &c, ry 
tony Rex ut przdiftus Johannes honorabilius in premillis accipiatut, ipſum banes tot. 68. 

ohanne = ad ordinem C—— & Armigerum conſtituir, & certa ho- Sul Letoedis 
noris infionia © concellit, &c, o, the King made him no Kni | 2 hoo wee 
adverſary was, becauſe he was no —_— _ OA NY 7 11095 wo 

But foz any thing that J have read and doe remember in the raign of H.4. «#7 Fr: wk T 
0z eder befoze,Gentlemen of name and bloud had very rately the addition of Ge- t H.s. cap.t. 
neroſus 93 Armiger,as of a ffate 02 degree, bat were diſtingaiſhed from Yeomen, 
who ſerve by the Plow, by their ſervice,yiz. knights ſervice, forinſecum ſeryi- 
tum,but in the raign of H. 5. and ever fince, they have had the addition of Gen 
tlemen oz Cquires,and the reaſon thereof is this : It is enacted by the ſtatute 
of x H.5, that in every wzit oziginall of actions perſonals, appeales, and indite- « H.5.cap.s. 
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ments, in Which pzoceſſe of cutlary doe lye, that to the nzme ofthe Defcndents 
addition be made of the eſtate 02 dcg1t ee, 02 ni3ftcty: Andheicupen in thoſe 
waits addition was made 8s the cale rccuired. ef Generoſus 02 Armioer:, foz if 
a Gentleman were named in ſucha wit Vucbandman, o2 Yeoman, he may 
abate the wzit, by xleading that he is a Gentlemen, Andafter this the ike 
additions were made in Cemmiſlicns,:i ndalter that in Gzants and Convey- 
ances, Fc. 

And great diſcozd and diſcententment Wweuld ariſe within the Realm, if 
Peomen and Tradeſinen ſhould be called to the dignity cf knightha d, to take 
the place and pzecedency of the ancient and noble Gentry of the Realm. 
And the eldeſt ſonne of a Knight is «n Eſquire, as his father ought to be, be- 
foze he was called to the dignity of knighthad, 

Thirdly, of what livelihood oz revenue a knight ought to be, deber, &c. And 
it is certain, that he onght to have a knights fee :1. feodum unius militis. Bere- 

in th2e things are to be obſerved: Firſt, whether the Law doth determine ef 
what yearly value aknights fee ( viz, the lands and revenue ofa knight) ought 
to be. ®econdly, if the Law define not the cerfainty of the value, what is eſte&- 
med in law a knights fe. Thirdly, what cftate he ought to have in it, 

To the firſt, the Law doth reſpec rather the value, then the content, viz, 
to be of ſufficient valne to maintain the degree of a knight, but doth abt deter- 
mine of any certain yearly value : foz nothing is moze incertaine then the va- 
lues of lands in ſucceſſion. And therefoze in a wait in the raign of H. 3. no va- 
lue was erp2eſſed, but a wzit iſſued out of the Chancery generally to diſtrain 
omnes qui tenent per ſervitium militare, 

At the .making of Magna Charta a knights fe was accounted the value of 
20, li, and the fourth part thercof was a knights relief. In anno 20 E, 1, the 
value of the knights fee in the: wzit was 40.1i.by our wzit in 2 E.2, 20.11. *Trin, 
I E.2. 48, carucat* terrz faciunt unum feodum militis, - This was in the ſame 
year that this wzit was granted. * xg E. 2. feodum:unius *militis annui yaloris 
401i. * 2R,2 10. li, per annum, 4 H, 6.0), 15, 10.1i, per annum. * 1$ Hen, 6, 
nu. 43, 40.1i, per an. &c. 99 as (hath ben ſatd) nothing is moze incertain 
then the values of lands ; but he muft have feodum unius milicis, And in ſeve- 
rall ages a knights fe, as befoze it appeareth, was valued at ſebers1l values. 
* The King cauſed a P2oclamation to be ſet fozth, that all ſuch as might diſ- 
pend 15,1i, tn lands, ſhould receive the ozder of knighthod, and thoſe that 
would not, 02 could not, ſhould pay their fines. 

. There was 5. Parkes ſet on every -Sh2:iefes head, becauſe they hadnot 
dilkrained every perſon that might diſpend x 5. li, lands, to receive the ozver 
of knighthwd, as was to the ſame DShaiefes commanded. 

* As 'to the ſecond, it appeareth befoze that he onght to have a knights fe : 
Zhen the only queſtion is,what quantity of land a knights f& is. And without 
doubt this ſhall not be accounted by the acres; foz ſome acre is of far greater va- 
lue then another:and therefoze that ſhould be as uncertain as the values be; but 
fkhis is reſolved by p2zudent Sages of the law of ancient time, who have redu- 
ceda knights fee to a certain number of Carves, 02 Plow lands, which though 
they be inccrtain (foz if the land be fertile and heavie, there goeth to a Plow 
land the lefe,and if it be the lighter,a greater quantity) yet it is as ner tocer- 
fainfy as can be, 4 this computation time cannot alter :x therefoze a Knights 
fee containeth * 12, Plow lands. And by this w2it it appeareth, that a knights 


Glanv,lib.z.ca.3. fe is here valued at 20. 1i. per an, And if he be impleaded foz it; oz any part 


acc' Pafch' 3 E.1, 
coram Rogero de 


Seron & lociis 
{uis, rot. 10. 


thereof ec. that he ſhall not be compelted to be a knight, untill the action be de- 
termined. And ſolikewiſe, if he be indebted to the King,and his debt ffalled,he 
ſhall not be compelled to be a knight, untill his debt be paid: andthe reaſon 


Ralph Norman= hereof is, that povertie ſhould not be apparelled with honour and dignity. 
V11S CA1lcE. 
19 E. 2, ubi (upr, 
e See recap, 3. 


As: to the third, he onght to have an effate in fe-limple oz fee-taile,as it ap- 
peareth in 20 Ed, 1, ubi ſupra, in feodo & hereditate, Dz as Tenant by the 
"me curteſte 
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curtefie (which in this wait is infended by the name of tenant foz life ) 
whoſe heir by poTibility mip inherit. | |: a12Q1 7 
Fourthly, to what end he ought to be calledto this dignity of Knighthod, ThE, 
And our wzit doth truly anſwer, ad arma milicaria ſuſcipicada, to take npon'him | 
the military armes, o2 the armes of a knight foz the honour; and ſervice; and. 
defence of the Realm : this is pro bono pualico. ; 4121521 
The wzits of Parliament are fo return two knights fo2 every County s1a- 
diis cia&os, not that they ſhould come-to the Parliament girt with ſwozys; but 
that they ſhonld be able to doe knights ſervice, 8& arma milicaria exercerty the 
ſwozd being named, fo2 that it is the Warden of all weapons : - And theroftve 
this end ought not to be pzetended, anda pztvate intended. Dicuntur armayguia 
armos tegunt » & ab humers dependent, & continent ſcuruiny gladium, tela& ca 
-quibus przliantur, No inſufficient men are to be calledadarma militatia ſultipi- 
enda, ne dighicas hujus ordinis: wieſceret, - | : 255 6G G0 7 PRRDDY 
Fifthly,of what age he ought fo be, 4c. When he 1s called, deber, &&c. Wy*this 5- 
wzit 'it appeareth, that he ought to be above 21,and this agre&th with Liteon, 
and other authozities and recozds , but this is ſo to be underffcd, that hecan- 
not be compelled. tobe a knight beſoze 2x, but if he be made a knight befoze 
that age, it is god enough. EP TB / (7 SHE | 
* And- above the age of 60. (Which in this wait is called njmia ſeneftus.Jno * 5ee here, ca.r9 
man ought to compelled';ad arma mijicarta ſuſcipienda - 02 to ſerve as Ror.claul, an. 7. 
-aſouldier. Jf thePlaintife in an appeale of death, ec, be of the age of - 60. 02 =-3- port. 1. mem, 
maimed, 02 of any great infirmity, fo as he is not able to fight , he Ghall 2m . 35s 34. 
not be compelled to wage battell. And by this wyit it appeareth, that nu. fg 
if he hath defeum membrorum, ſeu morbum incurabilem, vel altas cau- 33 H.8.cap. 
ſas rationabiles, that he ſhall not be compelled ad arma milicaria ſuſcipt- 22 E.4.19. 5 E, 


enda, becauſe he is not able to perfozme the ſervice and duty of Knight- _ yr pkg 
rit, +40, FIZ, 


hod. N.B.163. n. fi- 
Sirthly, by what meanes he ought to be called, , deber, &c. he ought to be mite. 


called by wzit. Jt hereby appeareth, that this wait iNnethout ofthe Chan- Sc here;cap.1s. 
cery to the Shziefe, commanding him, quod proclamari faciat, quod omnes 6. 
111i qui habent * terry arma milicaria ſuſcipiant cicra ( tale 7 9:5: 15. 
feſtum) & quod ſummoneri fac? eos, &c, and thi s wait is returnable into the See here,cap. 2. 
Chancery at a certaine returne. At which day of the returne it is neceCary * The yearly va- 
foz them that are ſummoned to appeare ; foz if they make default, it is finable | **b* l2ad, 
(which, it may be, is the marke that is aimed at) but if they appear and take 
the dignity upon them, o2 refuſe foz the cauſes afozeſaid, oz any of them, they 
ought not to be fined, 
This wzit and the return thereof is by wzit of Mictimus franſmitted info 
the Court of Exchequer, who cannot make a commiſſion to others concerning 
this matter,but ought to pzoceed legally themſelves, becauſe they have but delc- 
atam poteſtarem, quz non potelt delegart, and they are learned, and ſwozne 
udges, and able to allow the parties their julf erceptions, 
Foz waits of @ummons 02 Diſtringas fo the dignity of Bacheloz Knight- 
had, ſ& Rot, clauſ. 29 H.3.m.g. 44 H.3. parte prima, ibid, 6 E, 1, dorf, $, ibid, 
6E. 2,dorſ, 29, &c. 
Seventhly, ifhe ought to be a Knight, and refuſe, oz make default, how often - +, 
he map be fined. 
Ve can by the Law be fined buf once, no moze then an appzentice af Law, Roc. Parl. i8 H. 
that is called by wait ad Rtatum & gradum ſervieatis ad legem, if he refuſe, and be 6. ou. 43. _ 
fined, he cannot be fined again ; foz ſo he might be fined infinitely, & infinicum 24 56: 223-Firz. 


fin N.B. 231.b, 
In jure reprobatur, os = 


The Commons petitioned (to have a declaratozy Law) that no perſon once uv Sor ay 
making fine foz not being Knight, be never after called thereunto again. But 
this was but to avoid charge and veration. Vid. Dyer 3 5 H.8. 5 5. Brook briefe 
I 50, fine pur contempts 19, 
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Sec here, Cap/7+ 


See here, cap.10., 


For Knights of 
the Bath, 


For Knights Ba- 
nerers, 
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Lite boe not remember that we have readeny thing feuching this matter iti 
BraRon, Britton, Fleta, Murror, the Regiſter, 02 P.N.B, 

No Clerk within hely @Þxzers, te he regader x2 ſecular, though he hath a 
Knights f&, can be made a knight, as by this weit it appeareth. 
Be Match, Pars, en. 29 H.z. pap. $882. Rex dic nacali Jabannem dr Gatcſden 
Clericum & multis ditatum beneficus, fed ommbus ante exprftatum xefignats, quia 
6c -opostuit, balbeo cinxit militeri, This 1:ft clante, hem qui mitueseſſedebent, 
& von ſunt, and vet have juſt cauſe of excuſe ( as fo2 inffance, that they are 
impleaded fo2 their land, which beſeze by this wyeit is allowed foz a gader- 
#ſ- £2 habe anyother of the juff cauſes of excuſe hereexpzefſed, andyet 
Will not Sand to a legall and chargeable pleading and pzoreeding) they mayif 
they will,redem their beration and charge, 4 ſubmit themſelves to a reaſonable 
fine ; and therefoze by this wait Robert Tiptoft and Anthony de Berke are ap- 
pointed to aſſeſſe reaſonable fines : but this muſt be nudeiſt@d by conſent, fo; 
this was no legall pzoceding. I find inthe Parliament Roll, de anno 18E. 1, 
r87.-.6. that Robert Tipcolt Was Juſliciarius Domini Regis. And (o it is like 
Archony Berk Was ; but certainly what he was, we have not yet found. 

Writs to divers ad ordinem ilitiz de: Balneo ſuſapiendum juxta antiquam 
= ER in creatione ufitatam, Rot, clauſ, in dorſo, 1o H, 9. 20, Septem- 

_ B& Rot, Vaſch' 13 E.g, m, 13, William de la Pole created, Rot. eodem m. 1. 

Rich, de Cobham created. Rov. Pat, I 5 E.3. part. 2, m. 22+ John Coupland crees 
ted, Og Math. Paris, pag. x 3 54» 1355. &c,Camden Bair, 124. 
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Articuli Cleri edit Annonono Edw. 2. 
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- Dng befoze the making of. this Statuts, that is, Anno 42 H, 3, AnnoDo- 
mini x 258, Bonitace younger ſon of Thomas Carle of Daboy, Archbiſhop 
of Canterbury, Uncle of Elianor Mugen of England, who was daughter of 
Reymond Earle of Pzovince by Beacrix daughter of "Thomas Tarle of Savoy, 
and lifter to the faid Boniface, made divers and many Canons and Confitu- 
tions P2ovincial diredly againff the laws -of the Realm, which Canons be- 
gun thus ; Univerſis Chriſti fidelibus ad quos- przſens pagina pervenerit, Boni- 
facius miſeratione diyina Cantuarienfis Archiepiſcopus , totius Angliz Primas , 
& ſui ſuffraganei in yerbo ſalutari Salutem, + And ending thus ; Acum apud 
Weſtm?, ſexzo Iduum Junii Anito Domini 1258, In quorum omnium robur & 
teftimonium, &c, which being erceding long, -we could not here inſert, But 
the effec of them is, ſo to uſurpand incroach upon many matters, which ap- 
parently belonged to the common law, as, amongff many others, the tryal of 
limits and bounds of Pariſhes, and right of patronage, againft tryal of right 
of tithes (byIndicavic) againſt waits to the Biſhop upon a recotery in a Quare 
impedir, &c. in the Kings Courts, That none of their poſſeſſions oz liberties, 
which any of the Clergy had in the right of their Church, ſhouldbe tried befoze 
any ſecular Judge ; ( ſo as they would not have conuſance of things ſpiritual, 
but of tempozal alſo) and concerning diſtrefes and attachments within their 
fees, and in effec, that no quo warranto ſhauld be bzought againſt them , when 
they had been long in poſſeion, with an invecive againft the perverſe inter- 
pzetation-by the Judges of the Realm (fo they fermed if) of Charters, ec. 
granted to them, and in ſubſtance againff, the ancient and julf waits of p2ohibi- 
tion in caſes where by the laws of the Realm they are maintainable : and com 
mandement given to admonith the King, and interdic his lands and.revenues, 
and thundzed out excommunications againſt the Judges and others if they vio- 
lated oz obeyed not the ſaid Canons and Conſtitutions. And this-was the pzin- 
cipal ground of the controverſies between the Judges of the Kealm and the Bi- 
thops : fo2 this cauſed Eccleſtaſfical Judges to uſurp and incroach upon the 
common law. \5ut not withKanding the greatneſſe of the Archbiſhop Boniface, 
and that diversof the Judges of the Realm were of the Clergy, and all the 
great Officers of the Realm, as Chancelloz, Treaſurer, Pzivy-ſeale, xc. wers 
Pzelates ; yet the Judges pzoc#dedaccozding to thelaws of the Realm, and Fill 
kept, though with great difficulty, the Eccleſiaſtical Courts within their juſt 
and p2oper limits. Zhe Courts by pzetext of theſe Canons being at variance, 
at length at a Parliament holden in the 5 x, year of Henry the third, Boniface, 
and the reſt of the Clergy complained (which was ulcimum refugium,and yet the 
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right way) anderhibited many Articles as grievances, called Articuli Cleri. rx fragmento 
The Articles exhibited by ths Clergy either by accident o2 induſtry are not tg Kor. Parl. anno 
be ſound; ſome of the anſwers are ertant, viz, ad 16. Articulum de uſuris reſpon. 5* H. 3: 


d&tur, quod licer Epiſcopus, &c, Ad 17. Articulum de defamatlone,&c. reſpondetur, 
haliquis defamatus, &c. fi autem certz perſonz nominatz fuerint, per quas rei veritas 
melius ſcire poterit, nominancur, ad vat man” matrimonium vel teitamentum : & fimi- 
liter 1n acculationibus tales perſonz tmpediendz non ſunt, quia reftimonium perhi- 


bent 


Prohibitio for- 
mata de Staturt* 
Artic Cleri. Vet, 
Magna Chatta, 


Vid-Brit. fo.35.b, 


Regiſtr. 36. b. 


eArticul: Cleri. 


bent yericati, ſed propter hoc non eſt congregatio Laicerum faciend', quia per congre- 
gationem hujuſmodi ſervitia Dominus poſſi deperire, 

Ad 18, Artic* Dominus poſuit remedium, : 

Ad 19, Articulum reſpondetur , quod Archiepiſcopus de Epiſcopatu yacante 
nen ſe intromittat quantum ad temporalia, ſed tantum ſe de ſpuritualbus intromit- 
tat, Acc, ; " * 

Ad 206. Artic? reſpotidetur, quod de Clericis occifis;& de hiis qui forſan occidi cofi. 
tigerit, in futurum fiat juſticia, ſecundum legem & conſuerudinem terrz, &c, 

Ad 21, Artic*reſpondetur, quod excommunicatus per Ordinarium, aut alium Ju- 
dicem ctnpetenteni, &denunciafus taliter, debebir al atiisevieart, nifi forſan excom- 
municatus conqueratur ſe efle 1njuſte excommunicatum pro allqua re _— de 
qua non debeat coram Ordinario OR, adgujus probationem debet admitri, ſed 
in c#terls quz proponit, ut actor, eſt interim eyitandus, : 

Ad 23. Artic* mandabitur Juſticiariis, quod non fant aliquz priſz per totam ter= 
ram de bonis aliquorum, niſi debitz priſz & conſuete, | 

Ad 2 3. Artic* reſpondetur, quod cum aliqui teneant aliquod de Rege in capite unde 
cuſtodia debeatur, cuſtodixz omnium terrarum de quibuſcunque tenentes illi tenemen- 
ta illa teneant cum acciderint ((i inde cuſtodia habete debeatur) haRtenus ex conſpetu- 
dine approbata ſpeRarunt ad Regem)ſed Epiſcopi ki expedire videant, inhibeant tenen. 
tibus ſuis, ne aliqua tenementa ſbi perquirant de feodis Regis. | 

Theſe anſwers are yct extant' of recozd, andare wozthy to be read aft large 
as they yet remain ; whereunto we referre the Reader. This is to be obſerved; 
That none of Boniface's Canons againſt the 'Laws of the Realm, and the 
c—_ and Dignity of the King; and the Birth-right of the Subjec, are here 
connrmed, , 

What the reſidue of the Articles and the Anſwers were, may be collectedby 
that Ac of Parliament entitled Prohibitio formata de Staturo Articuli Cleri,Which 
was made in the time of Edward the firſt, -abont the beginning of his reign, 
which beginneth thus ; Edwardus, &c. Przlatis, &c, wherein divers points are 
to be obſerved againft the Canons of Boniface : 1. Quod cegnitiones Placitorum 
ſuper feodalibus & libertatibus feodalium, diſtritionibus, officiis miniſtrorum, execu- 
tionibus contra pacem noſtram faCtis, felonum neeotiationibus, conſuetudinibus ſecu- 
laribus, atrachiamentis, vi laica malefaRonbus rectatis, robberits, arreſtationibus, ma- 
neriis, adyocationibus Ecclefiarum, ſufficientibus afſhifis juratis, recognitionibus laictm 

feodum centingentibus, 8 rebus aliis, & caufis pecuniarum, & de aliis catallis & de- 
bitis quz non iunt de teſtament? vel matrimon?* ad Coronam & dignitatE Regiam per- 
tineant, & de regno de conſuerud? ejuſdem regni approbata, & hactenus obſeryata. 

2, Et Proceres, & Magnates, aut alii de eodem regno temporibus noftrorum Prz- 
deceſſorum regum Angliz, ſeu noftra authoritate alicujus non conſueyerunt contra 
conſuerudinem illam ſuper hajuſmodt rebus in cauſa trahi vel compelli ad comparen- 
dum coram quocunque Jodie Ecclefiaſtico. | 

3. Et quod Vicecomutes non permittant, quod aliqui Laict in baliya ſua conveniunt 
ad aliquas recognitiones per ſacramenta ſua faciend', nifi in cauſis matrimonialibus & 
teſtamentariis, Mf the ſubſtance of this pzohibition, Britton ſpeaketh in theſe 
wozds, Et queux ount ſuffert pleader en Court Chriſtian auters pleas, que de teſta- 


29 E.3.29- ment ou matrimonie, & de puer ſpiritueltie ſans deniers prender de lay home. Ou 
—4 $f =— ſuffert la home jorrer devant Lordinary, 

Chart, fol. > © _ Afterthis the Clergy,at a Parliament holden in the reign of the ſame K ing 
Bertelers impreſſi- E, 1+ pzeferred Articles intitled Articuli contra prohibitionem Regis, fearing 
on, left by reaſon of ſome general wozds therein they might be p2ohibited- in 


cauſes whichof right belonged tothe Eccleſiaſtical juriſdicion, in theſe wo2ds, 
Sub hac forma impetrant laici prohibitionem in genere ſuper decimis, oblationt- 
bus, obyentionibus, montuarits, redemptionibus penitentiarum , wiolenta manu- 
um injetione in clericum vel commiſfarium, & in cauſa defamationis, in quibus 
cafibus agitur ad paxnam canonicam imponendam. And a jult an8 legal anſwer 
was made thereunto, as thereby appeareth. 35ut it is to be obſerved, that they 
clatmed nothing which was acainft the true meaning of the ſaidAc,calledProhi- 
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Articuli Cleri. 


bitio formata de Rtatuto Artic* Cleri, no2 any of Boniface*'s Canons to be tons 
firmed : and ſo thele matters reſted, until the Parliament holden at Lincoln 

in the ninth year of Edw,z. where Walcer Reynolds Biſhop of Canterbury (Whom 

the King favoured, ſaith one, ſingularly fo2 the opinion he had of his fidelity 

and great wiſdome, and Walterus Archiepiſcopus Cantuarienfis Regt gratiofiffimus Mar. Parker; 
fuir, hxc Regis zquifſima reſponſa ad Przlatorum petica obtinuit) in the name of fel.z29. 
himſelf and of the Clergy, pzeferred theſe 16. Articles, and by authozity of 
Parliament had the anſwers here following ſeriatm to every one of them. 

And now it may ſem high time that we ſhould deſcend to the pefuſal of the 
P2eamble, and the Articles and Anſwers, . But befoze we come to it, it ſhall 
conduce much to the right underſfanding of divers parts of this Ac of Parlia- 

ment, to repozt unto you what Articles Richard Bancroft Archbiſhop of Cancer- 

bury. exhibited in the name of the whole Clergy in Michaclmas. Term Anno 


3 Jacoai Regis ko the Lozds of the Pzivy Councel againft the Judges of the 
Kealm, inritled, Certain Articles of abuſes, which are defired to be reformed, in 
granting prohibitions, and the anſwers thereunto, upon mature deliberation and 
confideration, in Zaiter Term following, by all the Judges of England, and the 
Barons of the Trchequer, with one unanimous conſent under their hands, 
(reſolutions of higheſt authozities in law) which were delivered to the Lo2ds 
of the Councel. And we foz diſfinction ſake(becaule we ſhill have occaſion often 
to cite them) call them Arciculi Clert 3 Jacobi, 


His Majeſty hath power to refornt abuſes in prohibitions, 


The Clergy well hopen, that they had taken a god courſe in ſeeking ſome re- ObjeRion. 


d:eſſe at his Bajeſties hands concerning ſundzy abuſes offered to his Eccleſia- 
ſical juriſdiction,by the over frequent and undue granting of p2ohibitions ; foz 
'both they and we ſuppoſed (all juriſdiction, both Eccleſiaſtical and Tempozal 
being annered to the Imperial Crown of this Realm) that his Vighnefſe had 
ben held to have had ſufficient authozity in himſelf, with the aſſiſtance of his 
Councel, to judge what is amiſle in either of his ſaid juriſdictions, and to have 
refozmed the ſame accozdingly ; otherwiſe a wzong courſe ts taken by us,if no- 
thing may be refozmed that 1s now complained of, but what the Zempozal 
Judges ſhall of themſelves willingly y&ld unto. This is therefoze the firſt 


point, which upon occaſiori lately offered befoze your Lo2dſhips by ſome of the - 


Judges, we deſire may be cleared, becauſe we are ſtrongly perſwaded as touch- 
ing the validity of his Pajeffies ſaid authozity, and do hope we ſhall be able to 
juſtifie the ſame, notwithltanding any thing that the Judges, 92 any other can 
alledge to the contrary. 


No man maketh any queſtion,but that both the juriſdictions are lawfully and Anſver of the 
juſtly in his Pajeſty, and that if any abuſes be, they ought to be refozmed ; but Jude*5. 


what the Law doth warrant in caſes of pzohibitions to keep every juriſdiction 
in his true limits, is not to be ſaid an abuſe, no2 can be altered but by Parlia- 
ment. 
The forms of Prohibitions prejudicial to his Majeſties authority 
in cauſes Eccleſiaſtical, 


Concerning the fozm of P2ohibitions, fozaſmuch as both the Eccleſiaſtical ObjeRion- 


and Tempozal juriſdictions be now united in his Pajeſty, which were hereto- 
fozede facto, though not de jure derived from ſeveral heads, we deſire to be 
ſatisfied by the Judges, whether, as the caſe now tandeth, the fozmer manner 
of P2ohibitions-heretofoze uſed impozting an Eccleſiaſtical Court to be aliud 
forum a foro regio, and the Eccleſiaſtical Law not to be Legem cerrz, and the 
pzoceedings in thoſe Courts to be contra Coronam & Dignitatem Regiam, may 
now without offence and derogation to the Kings Eccleſiaſtical pzerogative 
be continued, as though either the ſaid juriſdigjons remained now ſo diſtin- 
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guiſhed and ſevered as they were befoze, oz that the laws Eccleſiaſtical, which 
we put in execution, were not the Kings and the Realms Cccleſiaſtical laws, 
as well as the Zempozal laws. | 


It is true, that both the juriſdictions were ever de jure in the Crown, though 
the one ſometimes uſurped by the @& of Rome ; but neither in the one time,noz 
in the other hath ever the fozm of P2ohibitions ben altered, noz can be but by 

iament. And it is contra Coronam & Dignitatem Regiam foz any to uſurp 
to deal in that, which they have not lawful warrant from the Crown to deal 
in, o2 to take from the Tempozal juriſdiction that which belongeth to if. The 
Pzohibittons doe not impozt, that the Eccleſiaſtical Courts are aliud then the 
Kings, o2 not the Kings Courts, but doe impozt, that the cauſe is dzawn into 
aliud examen then it ought to be ; And therefoze it is alwates ſaid in the P20- 
Hibitions (be the Court Tempozal oz Eccleſiaſtical, to which it is awarded) 
if they deal in any caſe which they have not power to hold plea of, that the 
canſe is dzawn ad aliud examen then it ought to be ; and therefoze contra Coro- 
nam & Dignitatem Regiam, ? . 


A fit time to be aſſigned for the Defendant, if he will ſeek 
a Prohibition, 


As touching the time when P2ohibitions are granted, it ſemeth ſtrange to 
us, that they are not onely granted'at the ſuif of the Defendant in the Ccclefl 


- alfical Court after his anſwer (whereby he affirmeth the juriſdiaton of the ſaid 


Court,and ſubmitteth himſelf unto the ſame ;) but alſo after all allzgations and 
pzwfs made on both ſides, when the canſe is fully inftrucged and furniſhed foz 
ſentence : yea,after ſentence, yea after two oz thzee ſentences given,e after ere- 
cution of the ſaid ſentence o2 ſentences, x when the party fo2 his long continued 
diſobedience is laid in p2iſon upon the Writ of excommunicato capiendo, Which 
courſes, fozaſmuch as they are againſt the rules of the Common Law in like ca- 
ſes (as we fake it) and do tend ſo greatly to the delay of juſtice, veration, and 
charge of the ſubject, and the diſgrace and diſcredit of his $ajeſties juriſdiction 
Eccleſiaſtical, the Judges (as we ſuppoſe)notwithſtanding their great learning 
inthe Laws, will be hardly able in defence of them to ſatisfie your Lo2dſhips. 


P2ohibitions by Law are fo be granted at any time to reſtrain a Court fo in- 
termeddle with, o2 erecute any thing, which by Law they ought not to hold plea 
of, and they are much miſfaken that maintain the contrary. And it is the folly 
of ſuch as will pzoced in the Eccleſlaſfical Court foz that, whereof that Court 
hath not juriſdiction ; oz in that, whereof the Kings Tempozal Courts ſhould 
have the juriſdiction. And ſo themſelves (by their ertraozdinary dealing) are the 
cauſe of ſuch extraozdinary charges, and not the Law; foz their p2oceedings in 
ſuch caſe are coram non Judice, And the Kings Courts that may award P2oht- 
bitions, being infozmed either by the parties themſelves, oz by any ſtranger; 
that any Court Zempozal o2 Eccleſiaſtical doth hold plea of that (whereof they 
have not juriſdiction ) may lawfully pzohibit the ſame, as well after judgement 
and erecution, as befoze. 


Prohibitions unduly awarded heretofore in all cauſes almoſt of 
Eccleſiaſtical cognizance, 


Wheras it will be confeſſed,that cauſes concerning Teſtaments,Pafrimony, 
Wenefices, Churches,x Divine Service, with many offences againſt the 1,2, z1 
4+ 557,94 and 10, Commandements, are by the Laws of this Kealm of Ecclefi- 
alfical cognizance,yet there are few of them,wherein ſundzy P2ohibitions have 
not been granted, and that moze o2dinarily of latter times,then ever heretofoze, 
not becauſe we that are Eccleſiaſtical Judges doe: give greater cauſe of ſuch 
granting 
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granting of them, then befoze have been given, but fo2 that the humotir of the 
time is grown to be to eager againft all Eccleſiaſtical juriſdiction. Foz where- 
as (fo2 examples fake) during the reign of the late Queen of wozthy memozy, 
there have ben 488. p2ohibitions, and fince his Pajeffies time $2. ſent into. 
the Court of the Arches ; We humbly deſire pour Lozdſhips, that the Judges 
may be urged to bzing fozth one p2ohibition of ten, nay the twentieth pzohtbi- 
tion of all the ſaid 488, and but two of the ſaid 82. Which upon due conſfidera- 
tions with the libels in the-Eccleftaffical Court, they ſhall be able to juſkifie to 
have been rightly awarded : we ſuppoſe they cannot ; our Pzedeceſſozs,and we 
our ſelves have ever been fo careful not to erced the compaſſe and limits of the 
Eccleſiaſfical juriſdiction ; which if they ſhall refuſe toattempt, oz ſhall not be 
able to perfo2zm, then we referre our ſelves to your Lo2dſhips wiſdomes, whe- 
ther we have not jult cauſe fo complain, and crave reſtraint of this over laviſh 
granting of p2ohibitions in every cauſe without reſpect. That which we have 
ſaid of the p2ohibitions in the Court of the Arches, we verily perſwade our 
ſelves may be truly affirmed of all the Eccleſiaſtical Courts in England, Which 
doth ſo much the moze aggravate this abuſe. 


Jt had been fit they ſhould have ſet down ſome particular caſes,in which they Anſver: 
find the Eccleſiaſtical Courts injured by the Tempozal (as their Lozdfhips 
did 92der) unto which we would have given a particular anſwer ; but upon theſe 
generalities nothing but clamour can be concluded, And where they ſpeak of 
multitudes of pzohibitions ; fo2 all granted fo, oz in reſpec of any Eccleſftaſfical 
Court,we have heretofoze cauſed diligent ſearch fo be made in the Kings Bench 
and Common Pleas, from the beginning of his Dajeſkies reign, unto the end 
of Hilary Term, in the third year of his reign; in which time we find,that there 
were granted unto all the Eccleſiaſtical Courts in England out of the Kings 
Bench but 251. whereof x 49. were de modo decimandi,upon unity of poſſeſſion, 
foz trees of 20. years growth and upwards,and foz barren and heath ground, and 
all out of the Common Pleas, but 62. whereof z x. were ſach as befoze, and the 
reſt grounded upon the bounds of Partſhes, oz ſuch other cauſes as they ought to 
be granted foz; but fo2 that which was done in the late Nucens time, it would be 
to long a ſearch fo2 us to make,to deliver any certainty thereof. And foz his Ba- 
jeſties time, they requiring to have but two fo be lawfully warranted apon the 
libel in the Ecclefiaſtical Court, we have ſir to ſhew to be lawſully warranted 
upon the libel there, and ſoare all the reff of like kind, by which it will appear, 
that this ſuggeſtion 1s not onely untrue, but alſo,that the ertraozdinary charges 
growing unto p32 men, are of neceſſity by means of the undue p2zacices of Ec- 
clefiaſfical Courts, 


The multiplying of Prohibitions in one and the ſame cauſe, the 4 
libel being not altered, 


Although it hath ben anctently ozdained by a Statute,that when a conſulta- Obje&ion. 
fion is once duly granted upon a pzohibition made to the Judge of holy Charch, 
the ſame Judge may p2oc&d in the cauſe, by verfne of that conſultation, not- 
withſtanding any other p2ohibition to him delivered, pzovided that the matter 
in the libel of the ſame cauſe be not engroſſed, enlarged, 02 otherwiſe changed ; 
yet notwithſtanding p2ohibifions and conſultations in one x the ſame canſe,the 
libel being no wates altered accozding to the ſaid @tatute, are lately ſo multt- 
plied, as that in ſoine one cauſe, as afozeſaid, two, in ſome thz&, in ſome other 
lix pzohibitions, and ſo many conſultations have been awarded, yea divers are 
ſogranted out of one Court : As foz example, when after long ſuit a conſalta- 
fion is obtained, it is thought a ſufficient cauſe to ſend out another pzohibition 
In-revocatton of the ſaid conſultation, upon ſuggeſtion therein contained, thaf 
the ſaid conſultafton minus commode emanayit. By which pzetty device the 
Judges ef thoſe Courts which grant p2ohibittsns, may, notwithffanding 
the ſaid Statute, upon one libel not — IT? as many p3zohibitions 
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as they lift, commanding the Eccleſiaſtical Judges in his DajeTies name, not 
to pzoceed in any cauſe that is ſo divers times by them p2ohibited, whereby t 
pow2 Plaintiffs do not know when their conſultations (pzocured with gr 
charge) will hold, and ſo finding — and ſo many difficulties, are dziten to gos 


"home in great grief, andta leave the cauſes in Weſtmioſter-Yall, the Eccleſſa- 


fkical Judges not daring to hold any plea of them. Now may tit pleaſe your 
Loadſhips,the pzemilſes being true, we humbly delire to hear what the Junges 
are able to pzoduce foz the juſkifying of theſe their pzocedings. 


It were fit they ſhould ſet down particular cauſes, whereupon this grievance 
is grounded, and then we doubt not but to anſwer it ( ufficientty, without nling 
any pzetty device, ſuch as is ſet down in this Article. 


The multiplying of Prohibitions in divers cauſes, but of the ſame 
nature, after conſultations formerly awarded. 


We ſuppoſe, that as well his Pajeſfies Eccleſiaſtical juriſdiction, as alſg 
very many of his pw2, but dutfful @ubjecs, are greatly pzejudiced by the gran- 
ting of divers ſeveral padhibitions, and conſultations in cauſes of one and the 
ſame nature and condition,and upon the ſelf ſame ſuggeſtions : Fo2 example, in 
caſe of beating a Clerk;ths pzohibition being granted upon this ſuggeſtion, that 
all pleas de yi & armis belong to the Crown,ec. notwithtandtng a conſultation 
doth thereupon enſue, yet the very next day after,if the like ſuggetion be made 
upon the beating of another Clerk,even in the ſame Court another pzchibition 
is awarded. As alſo, where 370, pzohibitions have ben granted ſince the late 
Queens time into the Court of Arches (as befoze is mentioned) and but x c;, 
conſultations afterwards upon ſo wany of them obtained ; Yet if is evident by 
the faid conſultations, that (in effec) all the reſt of the ſaid pzohibitions ought 
not to have ben awarded, as being grounded upon the ſame ſuggeTTions, where- 
upon conſultations have ben fozmerty granted : And ſo it followeth, that the 
cauſes why conſultations were awarded upon the relt of the ſaid pzohibitions, 
were foz that either the Plaintifs in the Court Eccleſiaſtical were d3iven foz 
ſaving of further charge, ts compound, to their loſſe, with their adverſaries, oz 
were not able to ſus ſoz them; oz being able, yet thzough ſtrength of oppolition 
againlt them, were confrained to delifſt ; which is an argyment to us, that the 
Tempozal Judges doe wittingly and willingly grant pzohibitions, whereupon 
they know, be and, that conſultations are due : And if we miſtake any 
khing in the pzemiCes, we deſire your Lozdlhips, that the Judges, foz the. juſti- 
fication of their courſes, may better enfozm us. 


It ſhall be good, the Eccleſiaſtical Judges do better enfozm themſelves, and 
that they put ſome one oz two particular caſes to pzove their ſuggeſtions, and 
thereupon they will find their own errour ;foz the caſe may be ſo,that two ſeve- 
ral Pinilters ſuing in the Eccteſtaſfical Coart foz beating of them in one and 
the ſelf ſame fo2m, that the one may and onght to have a conſultation, and the 
other nof. And ſoit is in caſes of p:ohibitions, de mods decimandi ; and hereof 
growefh the overſight tn making this objetton. And we aſſare our ſelves, that 
they ſhall not find 570. p2ohiditions granted into the Arches ſince her late Pa- 
feſkics death ; fo2 we find (if our Clerks affirm truly npon thetr fearch) that 
ut of the Kings Bench have ben granted to all the Eccleſiaſtical Conrts itn 
England but 251. p2ohibitions (as befoze is mentioned) from the beginning of 
his Pajeffies reign, unto fhe endof Hilary Term laft; and ont of the Com 
og nof 6 3, And therefoze if catinot be true, fhat ſo many have paſſed to 
the Arches in that time, as is ſef down in the Article ; and this Article in that 
potnk both erced that which is fet bown in the fonrth Article by almoſt 500. 
e thereſaze whoſceber ſet this down, was much fozgetſul of ſhat which was be- 
foze (et bown tn the fourth Article, and might well have fozdozn fo lay ſs great 
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a ſcandal upon the Judges, as fo affirm it to bea witting and willing errgur in 
them, as is ſet vown in this Article, 


New forms of Conſultations, not expreſſing the cauſe of the 
oranting of them, 


- Whereas upon the granting of Cotiſultations, the Judges in times pal vio 
therein expzeſſe and acknowledge the cauſes ſb remitfed t6 be of EcclefſaSital 
coxnizanece, which were pzeſidents and judgements foz the better aſſuranteof 
Eccleſiaſtical Judges, that they might afterward hold plea in ſich caſes, arid 
the like ; and were alſo ſome barre as well to the tempozal Judges themſelves, 
as alſo to many troubleſome and contentions perſons from either granting 62 
ſeeking pzohibifions in ſuch caſes, when ſo it dib appear antb them upon recozv, 
that Conſultafions had been fo2zmerly gratifed in them ; they the ſaid tempy» 
ral Judges have now altered that courſe, atid doe onely tell us, that they gratif 
their Conſultations certis de caufis ipſos apud Weſt? moyentibus, tibt erpzeſſing 
the ſame particularly,accozding to their aticient pzeſidents, By nivans whete- 
of the tempozal Judges leave themſelves at liberty withotit pzejavice, thowgh 
they deny a Conſnltation ; at another time upon the ſame matter contentions 
perſons are animated, finding nv cauſe erpzeffed, why they may not at anot 
time ſeek fo2 a p2ohibttion in the ſame cauſe ; and the Etcleſfaſfical Atl 
are left at large fo think what they liſt, being no way inffrated of the nature 
of the cauſe which pzocured the Conſaltation :* The reaſon of Which alteration 
in ſuch Conſultations, we humbly intreat yvur Lo2dthips, that the Jubttes, fo2 
our better inſtruction, may be required to erp2erſe. 


- If we find the declaration upon the ſurmiſs, upon whith ths pzvhibition ts 
granted, not to warrant the ſurmiſe, then we fozthwith grant a Conſultation 
in that fozm which is mentioned,and that matter being mentioned in the Cons 
ſiltafion would be very long and camberſome;and give the Eceleflaſtical Conrt 
little info2matton; fo direc them in any thing thereafter ; and therefoze in ſuch 
taſes, foz bzevity ſake, if is uſual ; but when ”=_ matter is t6 receive end by 
demurrer in law, oz frial, the Conſultation is in another fozm. And it is their 
ignozance in the Arches that will not underkand this, anv we may not ſipply 
their defects with changing our fozms of p2ocedings, wherein if they would 
take the advice of any learned in the Laws, they might fon reteive ſatisfa- 
ton. 


That Conſultations may be obtained with leſs charge 
and difficulty, 


The great expences and manifold difficulties in obtaining of Conſultations 
are become very burthenſome to thoſe that ſ&k foz them; ſoz now a daies, 
thzough the malice of the Plaintiffs in the Tempozal Courts, and the cove- 
tons humours of the Clerks, bitions are ſo extended and enlarged; with- 


out any neceſſity of the matter (fome one p2ohibition cotifaitiing moze wozhs - 


and lines then fozty p2ohibitions in ancient times) as by means thereof the 
party in the Eccleſiaſtical Court, againſt whom the p2ohibition is grantev, be- 
comes either unwilling, 02 unable to ſne foz a Conſtilfation; if being now uſual 
and o2dinary, that in the Conſultations muſt be cecifed in cadem yerba the 
whole tenonr of the p;ohtbifioon, be if never ſo long ; fo2 the oy to omit di- 
bers other fees, which are very great) he mitiff pay foz a vzanight of it in paper 
blij.d, the ſh#t, and ſoz the entry of it rij.d. the ſheet. Furthermoze, the pzvht- 
bition is quick and ſpeedy ; foz it its ozdinarily granted ont of Cotrt by any one 
of the Judges in his Chamber, whereas the Conſultation is very fowlp any 
hardly obtained, not without (oftentimes) coſtly motions in open Conrt, pieay- 
ings, demurrers, and ſundzy judicial hearings of both parties, and long atten- 
dance fo2 the ſpace of two 02 thz&, nay, ſomettmes of exght oz nine yeats wes 
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it be obtained. Lhe inconvenience of which pzocedings is {o infolerable, as 
we truff, ſuch as are to grant ccnſultaticns will by ycur Lo2dſhips meang-not 
onely doe it expeditely, and moderate the ſaid fees ; but alſo reſozm the lengthof 
the ſaid conſultations, accozding to the fozms of conſultations in the Kegiffer, 


It were fit the particular cauſe were ſet down, whercupon the general arie- 
vance.that is mentionedin this, Article,is grounded; and that done,it may have 
a full anſwer : fo2 a pzohibition is grounded upon the libel,and the conſultation 
muſt agree therewith alſo; and therefoze we doubt not, but the greund of this 
grievance,when it-is well loked-into,will grow from themſelves in interlacing 
of much nugatozy and unneceTary matter in their libels ; £ind {z2 the fees tas 
ken ; we aſſureour ſelves,none are taken,but ſych as are inciently due andacs 
cuſfomed ; and it will appear, that we have abzidged the fees,and length cf plea- 
dings, and uſe no delaies, buf (uch as are of neceſſity ; and we with they would 
doe the like, and upon examination.it will appear of which ide it grows, that 
the ſes 02 delaies are ſo intolerable. And where in ancient time ſuch as ſued-fo; 
fithes, would not ſue but foz things queftionable,and never-ſoyght at their Pa- 
riſhioners hands their tithes in other kinds then anciently they had been uſed fo 
bave ben paid; now many turbulent Piniſters do infinitely ver their Pariſhi- 
oners foz ſuch kinds of tithes as they never had, whereby many Pariſhes have 
ben much impoveriſhed ; And foz example, we ſhall ſhew one Rece2d, wherein 
the Pinifter did demand ſeventeen ſeveral kinds of tithes, whereupon the par- 
ty ſuing a pzohibition had eight o2 nine of them adjudged againft the Piniffer 
upon- demurrer in law, and other paſſed. againſt;him by trial, and this muſt of 
neceſſity grow to a matter of great charge ; but where is the fault, but tn the 
Piniſter that gave occaſion 2 And we will ſhew one other Recozd, wherein the 
party confeſſed to ſome of us, that he was to (ue his Pariſhioner but foz a 
Calf and aGooſe; and that his P2octo2 neverthcleſſe put in the libel oz de- 
mand of tithes, of ſeven oz eight things moze then he had caule to ſue fo2 : this 
enlarged the pzohibition, and gave-occaſion of moze expence then needed; and 
where is the fault of this,but in the Eccleſiaſtical Courts 2 And as in theſe,ſo 

can we appzove in many others ; and therefoze we muſt retozt the cauſe and 
ground of this grievance upon themſelves, as moze particularly may appear by 
the ſeveral pzecedents to be ſhewed in this behalf. 


Prohibitions not to be'granted upon frivolous ſuggeſtions, 


Jt is a pzejudice and deriſion to both his Bajeſties Eccleſiaſtical and Tem 
pozal juriſdictions, that many pzohibitions are granfed upon trifling and frivo- 
lous ſuggeſtions, altogether unwozthy to pzoceed from the one, o2 to give any 
hindzance oz inferruption to the other : as upon a ſuit of tithes bzonght by a 
Pinilter againft his Pariſhioner, a p2ohibition flicth ont upon ſuggeſtion, that 
tn regard of a ſpecial receipf, calleda Cup of buttered Beer made by the great 
Skill of the ſaid Pariſhioner fo cure a grietous diſeaſe calleda Cold, which 
ſozely froubled the ſaid Piniſter, all his tithes were diſcharged. And likewiſe 
a woman being convented foz adultery committed with one that ſuſpiciouſly re- 
ſozted to her houſe in the night time, the ſuggeſtion of a p2ohibition in this caſe 
was, that omnia placita de nournis ambulationibus belong to the King, #c. Alſo, 
where a Legatary ſued foz his legacy given in a Will, the p2ohibition was, 
Quna omnia placita de donis & concefſionibus ſpetant ad forum Regium, & non 
ad forum Ecclefiaſticum, dummodo non fint de teſtamento & matrimonio ; as if a 
legacy were not donatio de 02 in teftamento, With many other of like ſozt. The 
refozmation of all which frivolous pzocevings, ſo chargeable notwithſtanding 
to many pwz men,and the great hindzance of juſfice, we humbly referre to your 
Lozdſhips conſideration. . 


We grant none upon frivolous ſuggeſtions, but foz the caſe put, it is _ 
ous 
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lous in the Pinifer to make ſuch a contract (if any ſuch were) but that maketh 
not the contra void, but difcovereth the unwozthinefſe of the party that made 
the ſame, and yet no fault in granting the pzohibition ; but when it ſhall appear 
unto us, that ſuch a matter is ſuggeſted by fraud of any Clerk oz Counceller at 
law, we will not remit ſach offences, but will erclude ſuch Attozney from the 
Court, and ſuch Councellers from their pzacice at the Barre. Andif they will 
ſuggeſt adultery to one, againff whom they pzove but night-walking,and do ad- 
judge him fo2 it, we are in ſuch a caſe to pzohibit their pzoceedings : foz that is 
a matter merly pertinent to the Tempozal Court ; ſo, if it appear he hath en- 
tred the houſe as a thief, o2 a burglarer, and ſo in many other caſes alſo. And if 
any ſurmile a legacy from the dead, where it was but a pzomiſe of paiment in 
his life time, in that caſe ſuch a ſuif is to be pzohibited : but if in theſe caſes 
the parties were named, then we might ſx the Recozd, and therenpon be dire- 
&ed to ſhew upon what conſideration theſe pzohibitions were granted,otherwiſe 
we ſhall think that theſe are caſes newly invented, 


No Prohibition to be granted at his ſuit, who is Plaintiff in the 
Spiritual Courr, 


We ſuppoſe it to be no warrantable noz reaſonable courſe, that*pzohibitions 
are granted at the ſuit of the Plaintiff in the Ecclefiaſtical Court, who having 
made choice thereof, and bzought his adverſary there into trial, voth by all in- 
tendment of law and reaſon, and by the nſage of all other judicial places con- 
clude himſelf in that behalf ; and althongh he cannot be pzeſumed to hope foz 
help in any other Court by way ef p2ohibitton, yet-if is very uſual foz every ſuch 
perſon ſo pzoceeding onely of meer malice foz veration of the party, and to the 
great delay and hindzance of jultice, to find favour fo2 the obtaining of pzohibi- 

'tions, ſometimes after two oz thze& ſentences, thereby taking advantage (as he 

mult plead) of his own w2ong,and receiving aid from that Conrt,which, by his 
own confeſſion, he befoze did contemne ; touching the equity whereof, we will 
expec the anſwer of the Judges, | 


None may purſue in the Eccleſiaſtical Court foz that which the Kings 
Courts ought to hold plea of, but upon infozmation thereof given tothe Kings 
Courts, either by the Plaintiff, oz by ary meer ſtranger, they are to be p2oht- 
bited, becanſe they deal in that which appertaineth not to their juriſdiction, 


Io, 


ObjeRion, 


Anſwer, 


where if they would be careful not to hold plea of that which appertaineth not . 


to them, this needed not : and if they will pzoced in the Kings Courts againſt 
ſach as purſne in the Ecclefiaffical Courts foz matter Tempozal, that is to be 
inflicted upon them, which the quality of their offence requireth; and how many 
ſentences howſoever are given, yet p2ohibitions thereupon are not of favour, 
but of juſkice to be granted, a 


No Prohilicion to be granted, but upon due confideration | 
of the libel, 


It is (we are perſwaded) a great abnſe, and one of the chief grounds of the 
molt of the fozmer abuſes, and many other, that p2ohibitions are granted with- 
out ſight of the libel in the Eccleſiaſtical Conrt ; yea, ſometimes befoze the [1- 
bel be there erhibited, whereas by the Laws and Statutes of this Realm (as 
we think) the libel (being a bzief declaration of ths matter in debate between 
the Plaintiff and Defendant) is appointed as the onely rnle and direction foz 
the due granting of a p2ohibition, the reaſon whereof is evident, iz. upon dilt- 
gent conſideration of the libel it will eaſily appear, whether the cauſe belong to 
the Tempozal oz Eccleſiaffical cognizance, as on the other fide withont fight 
of the libel, the p2ohibition muſt needs range and rove with range and fo, 
rein ſuggeſtions at the will and pleaſure of the deviſoz, nothing pertinent = 

he 


In. 


Objc&ion. 
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the matter in demand: whereupon it cometh to paſſe, that when the Judge Cc- 
clefiaſtical is handling a matter of Simoeny, a p2ohibition is grounded uxen a 
ſuggeſtion, that the Court trieth placita de adyocationibus Ecclefiarum, & de jure 
patronatus. And when the libcl containeth nothing but the demznd of tithe 
Wl, and Lamb, the p2ohibition ſurmiſeth a cuſtome of paying cf tithe Pige- 
ons. So that if it may be made a matter of conſcience to grant pzohibitions 
only, where they doe rightly lie, o2 to pzeſerve the juriſdiction Eccleſiaſtical 
united to his Pajeſties Crown, it cannot (we hope.) but ſem necefſary to your 
Lo2dthips, that due conſideration be firſt had of the libel in the Cccleſiaftical 
Court, befoze any pzohibition be granted. p 


Anſwer. Who hath an advowſion granted to him fo2 money, being ſued foz Simony, 
thall have a pzohibition ; and it is manifeſt, that though in the libel there ap- 
pear no matter to grant a pzohibition, yet upon a collateral ſurmiſe the p2ohi- 
bition is tobe granted: As where one is ſued in a Dpiritual Court foz tithes 
of filva czdua, the party may ſuggeſt, that they were groſſe oz great trees, and 
have a p2zohibition, yet no ſuch matter appeareth in the libel. So if one be ſued 
there fo2 violent hands laid on a Pinifter by an Dfficer, as a Conſtable, he be- 
ing ſned there may ſuggeſt, that the Plaintiff made an affray upon another,and 
he to pzeſerve the peace laid hands on him, and ſo have a p2ohibition, And lo in 
very many other like caſes, and yet upon the libel no matter appearcth why a 
p2ohibition ſhould be granted: And they will never ſhew, that a cuſtome to 
pay Pigeons was allowed to diſcharge the paiment of Wwol,Lamb,oz ſuch like, 


12. No Prohibition to be granted under pretence, that one witneſs 
cannot be receryed in the Ecclefiaſtical Court, to 
ground a judgement upon, 


Obje&ion: There is a new deviſed ſuggeſtion in the Tempozal Courts commonly re- 
ceived and allowed, whereby they may at their will and pleaſure dzaw any cauſe 
whatſoever from the Eccleſiaſtical Court : Foz example, many p2ohibitions 
have lately come fozth upon this ſuggeſtion, that the Laws Ecclefiaftical doe 
require two witnefles, where the Common Law accepteth of one ; and there- 
foze-it is concra legem terrz foz the Ecclefiaffical Judge fo inſiſt upon two wit- 
neſſes to p;ove his cauſe : upon whichſuggeſtion,although many conſultations 
have ben granted (the ſame being no way as yet able to warrant and maintain 

. a p2ohibition ) pet becauſe we are not ſure, but that either by reaſon of the uſe 
of it, oz of ſome future confruction, it may have given to it moze ſtrength then 
ts convenient, the ſame tending to the utter overthzow of all Ccclefiaſtical ju- 
riſdiction, we moſt humbly deſire, that by your Lozdſhips god means, the ſame 
may be o2dered to be no moze uſed, | 


Anſwer. If the queſtion be upon paiment, o2 ſetting out of tithes, oz upon the pzof of 
a legacy, o2 marriage, o2 ſuch like incidence, we are fo leave it to the trial of 
their law, though the party have but one witneſſe ; but where the matter is not 
determinable in the Eccleſiaſtical Court, there lieth a p2ohibition either upon, 
02 without ſuch a ſurmiſe, | 


134 No good ſuggeſtion for a Prohibition, that the cauſe is neicher teſta- 
mentary, nor matrimonial, 


Obje&ion. As the fozmer device laſt mentioned endevourecth to ſtrike away at one blow 
the whole Eccleſiaffical juriſdiction ; ſo there is another as uſual, 02 rather 
moze frequent then the fozmer,which is content to ſpare us two kind of cauſes 
to deal in, viz, Teſtamentary, and Patrimonial : and this device inſulteth 
mightily in many pzohibitions, commanding the Eccleſiaſtical Judge, that be 


the cauſe never ſo apparsntly of Eccleſſaſtical cognizanceyet he ſhall ——_ 
02 
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fo2 that is neither a canſe Teſtamentary, noz Patrimonial : which ſuggeſtion, 
as it grew at the firſt upon miſfaking, and omitting the wozds, de bonis & ca- 
callis,&c, as may appear by divers ancient pzohibitions in the Regiſter ; ſo it 
will not be denied, but that, beſides thoſe fwo, divers and ſundzy other cauſes 
are notoztouſly known to be of Eccleſiaſtical cognizance,and that conſultations 
are as uſually awarded(if ſuit in that behalf be pzoſecuted) notwithſtanding the 
ſaid ſuggeſtion, as their pzohibitions are eaſily granted, which, as an injury, 
marching with the reff to wound po2 men, pzotrac ſuits, and pzejudice the 
Courts Eccleſiaſtical, we deſire that the Judges will be pleaſed to redzeſſe, 


If they obſerve well the anſwer fb the fozmer objections, they may be there- 
by ſatisfied, that we p2ohibit not ſo generally as they pzetend, noz doe in any 
wiſe deal further then we ought to doe, to the p2ejudice of that which appertai- 
neth to that juriſdiction ; but when they will deal with matters of Mempozal 
contracts, coloured with pzetended Eccleſiaſtical matter, we ought to p2ohibit 
them with that fozm of pzohibitions, mentioning, that it concerneth not matter 
of Barriage, noz Teſtamentary ; And they ſhall not find that we have granted 
any, but by fozm warranted, both by the Regiſter, and by Law: And when 
ſuggeſtions, carrying matter ſufficient, appear fo us judictally to be untrue 
and inſufficient, we are as ready to grant conſultations as p2ohibitions : and 
we may not alter the fozm of our p2ohibitions upon the conceits of Eccleſiaſti- 
cal Judges, and p2ohibitions granted in the fozm ſet down in the Article, are 
of that fozm which by Law they ought to be, and cannot be altered but by Par- 
liament. 


No Prohibition upon ſurmiſe onely to be granted, either out of the Kings 
Bench, or Common Pleas, but our of the Chancery onely. 


Amonalt the cauſes whereby the Ecclefiaſfical juriſdiction is oppzeNed with 
multitude of p2ohibitions upon ſurmiſes onely, this hath a chief place; in that 
thzongh incroachment (as we ſuppoſe) there are ſo many ſeveral Courts, and 
Judges in them,that take upon them to grant the ſame,as in the Kings Bench 
fivs, and in the Common Pleas as many, the one Court oftentimes croſſing the 
pzocedings of the other, whereas we are perſwaded, that all ſuch kinds of p2o- 
hibitions, being oziginal Writs, ought onely fo iNne ont of the Chancery, and 
neither out of the Kings Bench, noz Common Pleas. And that this hath ben 
the ancient pzacice in that behalf, appeareth by ſome ®tatntes of the Realm, 
and ſundzy judgements at the Common Law ; the renewing of which pzactice 
carristh with it an apparent ſhew of great benefit and conveniency, both to ths 
Charch, and to the Subjeq : fo2 if pzohibitions were to iſne onely out of one 
Conrt,and from one man of ſuch integrity, judgement, ſincerity, and wiſdome, 
as we are to imagine the Lo2d Chancelloz of England to be endued with, it is 
not likely, that he would ever be induced fo pzejudice and pefter the Ecclefia- 
ſtical Courts with ſo many nedleſſe pzohibitions ; 02 after a confultation, to 
ſend out in one cauſe, and upon one and the ſame libel not altered, p2zohibition 
upon p2ohibition, his own ac remaining upon recozd befoze him to the contra- 
ry. The further conſideration whereof, when, upon the Judges anſwer there- 
unto, it ſhall be moze thzonghly debated, we muſt referre to your Lozdſhips ho- 
nourable direction and wiſdome, 


A ſtrange pzeſumption in the EccleſiaticalJudges,to require that the Kings 
Courts ſhould not doe that which by Law they ought to doe, and always habe 
done,and which by oath they are bound to doe | And if this ſhall be holden incon- 
Tenicnt, and they can in diſcharge of us obtain ſome Act of Parliament to take 
it from all other Courts then the Chancery, they ſhall doeunto ns a great eaſe 
but the Law of the Kealm cannot be changed, but by Parliament ; and what re- 
lief oz eaſe ſuch an Act may wozk to the m_ TT men will ſon findout 
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Anſwer. 
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Obje&lon, 


Anſwer, 
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\anddiſcern : but by theſe Articles thus diſperſed ab2oad, there is a general 


unbeſeming aſperfion of that upon the Judges, which ought to have ben foz- 
bo2n. 


No Prohilfttion to be awarded under a-falſe pretence, that the Ecclefiaſtical 
Judges would hold no plea for cuſtomes for uthes. 


Amonglft many devices, whereby the cognizance of cauſes of tithes is dzawn 
from Eccleſiaſtical Judges, this is one of the chiefeft, viz, concerning the trial 
of cuſtomes in payment of tithes, that it muſt be made in a Tempozal Court , 
foz upon a quirk and falſe ſuggeſtion in Edward the fourth his time, mabg by 
ſome D©crgeants, a conceit hath riſen (which hath lately taken greater ftrength 
then befoze) that Eccleſiaſtical Judges will allow no plea of cuſtome oz pze- 
ſcription, either in non decimando, 02 in modo decimandi ; and thereupon, when 
contentious perſons are ſued in the Eccleſiaſtical Court foz tithes, and do per- 
ceive, that upon god p2of judgement will be given againlf them, even in their 
own pleas, ſometimes foz cuſtomes, doe pzeſently (Knowing their own ftrength - 
with Jurozs in the Country) flie unto Weſtminſter-Vall, and there ſaggeſting 
that they pleaded cuſtome foz themſslves in the Ecclefiaffical Courts, but could 
not be heard, doe pzocure thence very readily a p2ohibition ; and albeit the ſaid 
ſuggeſtion be notoziouſly falſe,yet the party pzohibited may not be permitted to 
traverſe the ſame in the Zempozal Court (directly contrary to a @tatute made 
in that behalf :) neither may the Judge p2ohibited pzoc&ed without danger of an 
attachment, though himſelf do certainly know,either that no ſuch cuſtome was 
ever alledged befoze him, o2 being alledged, that he did receive the ſamc, and all 
manner of p:cofs offered thereupon : which courſe ſ@meth the moze ſtrange 
unto us, becauſe the ground thereof laid in Edward the fourth his time,as afoze- 
ſaid, was altogether untrue, and cannot with any ſound reaſon be maintained : 
Divers Statutes and Judgements af the Common Law do allow the Eccleſi- 
aſfical Courts to hold plea of ſuch cuſtomes ; all our Boks and general lear- 
ning do therewith concurre, and the Eccleſiaſtical Courts, both then and ever 
ſince, even until this day, have, and ſtill do admit the ſame, as both by our an- 
cient and recent Recozds it doth and may to any moſt manifefſfly appear. And 
beſides, there are ſome conſultations to be ſhewed in this very point, wherein 
the ſaid ſurmiſe and ſuggeſtion, that the Eccleſiaſtical Judges will hear no plea 
of cuſtomes, is affirmed to be inſufficient in Law to maintain any ſuch p2oht- 
bifion : and therefoze we hope, that if we ſhall be able, notwithKanding any 
thing the Judges ſhall anſwer thereunto, to juſfifie the pzemiſes, pour Lozd- 
ſhips will be a means, that the abuſes herein complained of, having ſo falſe a 
ground, may be amended, 


The Tempozal Courts have always granted p;ohibitions as well in caſes 
de modo decimandi, as in caſes upon real compoſitions, either in diſcharge of 
tithes, oz the manner of tithing ; foz that modus decimandi had his oziginal 
ground upon ſome compoſition in that kind made, and all pzeſcriptions and 
compoſitions in theſe caſes are to be tried at the Common Law, and the Eccle- 
fiaſtical Courts ought to be p2ohibited, if in theſe caſes they had plea of tithes in 
kind : but if they will ſue in the Eccleſiaſtical Court de modo decimandi, 02 acs 
co2zding to compoſition, then we p2ohtbit them not :; and the cauſe why the Ec- 
clefiaſtical Judges find fault herewith, is, becauſe many Pinifters have grown 
of late moze troubleſome to their Pariſhioners, then in times paſt; and thereby | 
wo2k unto theſe Courts moze commodity, Whereas in fozmer ages they wers 
well contented to accept that which was uſed to be paid,x not to contend againft 
any pzeſcription o2 compolition ; but now they grow ſo troubleſome to their 
neighbours, as, were it not foz the pzohibition (as may appear by the p2elidents 
befoze remembzed) they would ſ@n overthzow all pzeſcriptions and com- 
politions that are foz tithes, which doth and would bzeed ſuch a general __ 

| l 
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boil amongſt the people; as were to be pitted, and not fo be permitted. And 
where they lay, there be many @tatutes that take away theſe pzocevings from 
the Tempozal Courts; they ars much decsived ; and if they lok well unto if, 
they ſhall find even the ſame Statutes (they pzetend) to give way unto it. And 
if is ſtrange they will affirm ſo great an untruth,as to ſay,they are not permit- 
ted to traverſe the ſuggeſtion in the Tempozal Court ; foz both the Law and 


datly pzacice doth allow it. 


The cuftoines for tithes are onely to be tried in the Eccleſiaſtical Courts, 
and ought not to be drawn thence by Prohibitions, 


G11 


I6, 


Although ſome indiſcreet Eccleliaſfical Judges, either in the time of King Obje&ion; 


Edward the fourth, oz Edward the ſixth, might,againf® Law,have refuſed in ſome 
one cauſe to admit a plea of cuſtome of tithes, to the pzejudice of ſome perſon 
whom he favoured,and might thereby peradventure have given occaſion of ſome 
+ one p2ohibition (but whether they did ſo 02 no, the ſuggeſtion of a Lawyer foz 
his fee is no god p2af) yet fozaſmuch as by thze Statutes made ſince that 
time, wherein it is o2dained, viz. both that tithes ſhould be truly paid, accozding 
to the cuſtome, and the trial of ſuch paiments, accozding to cuſtome upon 
any default oz oppoſition, ſhould be fried in the Kings Ecclefiaſtical Courts, 
and by the Kings Eccteſiaſtical Laws, and not otherwiſe, oz befoze any other 
Judges then Eccleſiaſtical, We moſt humbly deſire your Lo2dſhips, that if ac- 
cozding to the ſaid Laws, we be moſt ready to hear any plea of cuſfomes, your 
L o2dſhips would be pleaſed, that the Judges may not be permitted hereafter to 
grant any p2ohibitions upon ſuch falſe ſurmiſes ; 02 if they ſhall anſwer,that we 
miſtake the ſaidStatutes,that then the ſaid thze Statutes may be thzoughly de- 
bated befoze your Lo2dſhips, leſt under pzetence of a right, which they chal- 
lenge, to expound theſe kind of Statutes, the truth may be over-bo2n, and pwz 
Piniſters ſtill left unto Country trials, there to juſtifie the right of their 


tithes befoze unconſcionable Jurozs in theſe caſes, 


The anſwer to the fozmer Article may ſerve fo2 this ; and where the objeci- 
on ſeemeth to impeach the trial at the Common Law by Jurozs, we hold, and 
ſhall be able to app2ove it to be a farre better courſe foz matter of fac upon the 
teſtimony of witneſſes ſwozn viya voce, then upon the conſcience of any one par- 
ticular man,being guided by paper-pzofs ; and we never heard if ercepted unto 
heretofoze, that any Statute ſhould be expounded by any other then the Judges 
of the Land ; neither was there ever any ſo much over-ſeen, as to oppoſe him- 
ſelf againft the p:acice of all ages to make that queſtion, oz to lay any ſuch un- 


juſt imputation upon the Judges of the Realm, 


No Prohibition to be granted, becauſe the treble yalue of cithes is 
ſued for in the Eccleſiaſtical Court, 


Anſwer. 


17. 


Whereas it appeareth plainly by the tenour of the Sfatute of Edw,6,cap.13, Obje&ion. 


that Judges Eccleſiaſtical,and none other, are to hear and determine all ſuits 
oftithes,and other duties foz tho ſame, which are given by the ſaid Ac ; and that 
nothing elſe is added to fozmer Laws by that Statute,but ouely certain penal- 
fies, foz example,one of treble value : Fozaſmuch as the ſaid penalty,being only 
deviſed as a means to- wozk the better payment of tithes, and foz that there 
are no wozds nſed in the ſaid Dfatute to give juriſdiction to any Tempozal 
Court, We hold it moſt apparent, that the ſaid penalty of treble value; being 
aduty given tn the ſaid Statute foz non-payment of tithes, cannot be demanded 
in the Tempozal Court, but onely befoze the Eccleſiaſtical Judges, acco2ding 
fo the erpzeſſe wozds of the ſaid Statute ; And the rather, we are ſo perſwa- 
ded, becauſe it is moſt agreeable to all Laws and reaſon, that where the 
p2zincipal cauſe is to be decided, there all things incident and acceſſary 
are to be determined. Welides, it was the pzacice of all Eccleſiaſtical 
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Courts in this Realm, immediately after the making of the ſaid Statute, and 
hath continued ſo ever fince to award treble damages (when there hath ben 
cauſe) without any oppoſition, until about ten years paſt, when,o2 about which 
time, notwithſtanding the pzemiſſes, the Tempozal Judges began to hold plea 
of treble value, and doe now accompt it ſq pzoper and peculiar to their juriſdi- 
&ions, as by colour thereof they admit ſuits oziginally foz the ſaid penalty, and 
doe make thereby (very abſutdly) the penalty of treble value to be p2incipal, 
which is ind&d but the acceſſary ; and the cognizance offithes to be but the ac- 
ceſſary,which in all dne conftkruction is moſt evident to be the pzincipal,thereby 
wholly perverting the true meaning and dzift of that Statute, whereupon if in 
the @piritual Court the treble value be now demanded by the libel as a duty,ac- 
cozding to that Statute, oz that ſentence be awarded diredly and fincerely upon 
the ſaid libel, pzeſently, as contentious perſons arz diſpoſed, a p2ohibition is 
granted, and ſome ſharp wozds are further uſed, as if the Eccleſiaſtical Judges 
were in ſome further danger foz holding of theſe kind of pleas : and therefoze 
we moſt humbly deſire, that if the Judges ſhall inſiſt-in their anſwers upon 
ſach their ſtraining of the ſaid Statute, your Lo2dſhips will be pleaſed fo hear 
the ſame further debated by us with them. - 


If they obſerve well the Statute,they ſhall find that the Eccleſiaſtical Court 
is by that Statute to hold plea of no moze, then that which is ſpectally thereby 
limited foz them to hold plea of ; © the Zemps2al Court not reſtrained thereby, 
to hold plea of that which is not limited unto the Eccleſiaſtical Tourt by that 
Act,x of that they had juriſdiction of befoze : and the fozfeiture of double value is 
erpzefly limited to be recovered befoze the Ecclefiaſtical Judges ; but where a 
fozfeiture is given by an Act generally not limiting where to be recovered, it is 
to be recovered in the Kings Zempozal Courts, and the canſe why it is ſo di- 
vided, ſeemeth to Le foz that, where by that Act, Wempozal men were to ſue ſoz 
their tithes in the Eccleſiaſtical Conrt, where it was then pzeſumed they were 
to have no great favour : Therefoze the party grieved might (if he would) pur- 
ſue fo2 the fozfeiture of the treble value in the Tempozal Court, where he was 
to recover no tithes : but if he would ſne where he might alſo recover the 
tithes, then he would purſue foz the double value ; fo2 that is ſpectally appoin- 
ted to.be recovered in the Eccleſiaſtical Court, but not the treble value. And 
although they alledge, that they ſometimes uſed to maintain ſuit foz the treble 
value, yet as ſcon as that was complained of to the Kings Courts, they gave 
remedy unto if as appertained. 


No Prohibition to be awarded, where the perſon is Ropped from carrying 
away of his tithes by him that ſetreth them forth, 


As the ſaid Dtafnte of Edward the ſirth laff mentioned aſſigneth a penalty of 
treble value, if a man upon pzetence of cuſftome, which cannot be juſtified,ſhall 
take away his cozn befoze he hath ſet out his tithes; ſo alſo in the ſaid ſtatute it is 
p2ovided,that ifany man having ſet out his tithes,ſhal not afterwards ſuffer the 
Parſon to carry them away,zc. he ſhall pay the double value thereof ſo carried 
away, the ſame to bs recovered in the Ecclefiaſtical Court. Yowbeit the clear- 
neſſe of the Statute in this point, notwithſtanding means are found to dzaw 
this cauſe alſo from the Eccleſiaſtical Court; foz ſuch as of hatred towards their 
Pinifters are diſpoſed to ver them with ſuits at the Common Law(where they 
find moze favour to maintain their wzangling,then they can hope foz in the Ec/ 
clellaſtical Court) wtll not fail to ſet ont their tithes bofoze witneſſes, but not 
with any meaning o2 intent that the Parſon ſhall ever carry them away ; foz 
pzeſently thereupon they will cauſe their own ſervants to load them away to 
their own barns,and leave the Parſon as he can toſ&k his remedy; which ik he 
doe attempt in the Eccleſiaſtical Court, out cometh a p2ohibition, ſuggeſting, 


that upon ſeverance and ſetting fozth of the tenth part from the nine, the _ 
ten 
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tenths were pzeſently by Law in the Parſons poCeCion, and being thereupon 
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become a lay chattel, muſt be recovered by an action of treſpaſſe at the Common 


Law, whereas the whole pzctence is grounded upon a meer perverting of the 
Statute, which doth both ozdain, that all tithes ſhall bs ſet fozth truly and juſtly 
without fraud and guile ; and that alſo the Parſon ſhall not be topped oz hin- 
dzed from carrying them away, neither of which conditions are obſerved, when 
the Farmer doth ſet them fozth, meaning to carry them away himſelf (foz that 
is the fraudulent ſetting of them out ;) and alſo, when accozdingly he taketh 
them away to his own uſe ; foz thereby he Koppeth the Parſon to carry them 
away : and conſequently, the penalty of this offence is to be recovered in the 
ſaid Eccleſiaſtical Courts, accozding to the wozds of the ſaid Statute, and not 
in any Court Tempozal : wherefoze we moſt humbly deſire pour Lo2dſhips, 
that either the Judges may maks it apparent to your Lo2dthips, that we miſ- 
like this @tatute in this point,oz that our Eccleſiaſtical Courts may ever here- 
after be freed from ſuch kinds of pzohibitions, | 


Foz the matter of this Article it is anſwered befoze, and Where the fruth of 
the caſe is,that he that ought to pay pzedial tithes,doth not divide out his tithes, 
oz doth in any wiſe interrupt the Parſon, oz his deputy, to ſ& the dividing 02 
ſetting of them out ; that appearing unto as judicially, we maintain no pzoht- 
bition upon any ſuit there foz the double value, but if after the tithes ſevered, 
the Parſon will ſell the tithes to the party that divided them, upon the ſurmiſe 
thereof, we doe, and ought to grant a p2ohibition ; but if that ſurmiſe do pzove 
untrue, we do as readily grant a conſultation, and the party ſeeking the ſame, 
is, accozding to the @tatute, to have his double coſts and damages. 


No Prohibition to be oranted upon any incident plea 1n an Eccleſiaſtical cauſe, 


We conceive it to be great injury to his Bajeſties Eccleſiaſtical juriſdici- 
on, that pzohibitions are awarded to his Eccleſiaſtical Courts upon every by, 
and every incident plea o2 matter alledged there in barre, o2 by way of ercepti- 
on, the pzincipal canſe being undoubtedly of Eccleſiaſtical cognizance : Foz 
erample,in ſuit foz tithes in kind, if the limits of the Pariſh, agrements,com- 
poſitions, and arbitraments,as alſo whether the Hiniſter that ſueth as Parſon, 
be indeed Parſon 0z Uicar, do come in debate by way of barre, although the ſame 
particulars were of Tempozal cognizance (as ſome of them we may boldly ſap, 
are not ) pet they _— in this caſe examinable in the Eccleſiaſfical Court, be- 
cauſe they are matters incident, which come not in that caſe finally to be ſen- 
tenced and determined, but are uſed as a mean and furtherance foz the deciſion 


Anſwer, 


I9. 
ObjeRion, 


of the main matter in queſtion, And ſs the caſe tandeth in other ſuch incident 


pleas by way of barre ; foz otherwiſe either party in every cauſe might at his 
pleaſure, by pleading ſome matter Tempozal by way of erception, make any 
cauſe Eccleflaſfical whatſoever ſubject ts a p2ohibition, which is contrary to the 
reaſon of the*Common Law, and ſundzy judgements thereupon given, as ws 
hope the Judges themſelves will acknowledge, and thereupon yeld to have 
ſach p2ohibitions hereafter reſtrained, 


PBatters incident that fall out to be mer Tempozal, are to be dealt withall 
in the Tempozal, and not in the Eccleſiaſtical Court, as is befozo particularly 
ſet own in the eleventh Article, 


That no Temporal Judges, under colour of authority to interpret Statutes, 
ought, in fayour of their Prohibitions, to make cauſes Eccleft- 
aftical to be of Temporal cognizance. 


| Although of late daies it hath ben ffrongly held by ſome; that the inferpzeta- 
fion of all Statutes whatſoever do belong to the Judges Tempozal, yet we ſup- 
poſe, by certain evil effeds, that this opinion is to be bounded within cer- 
tain 


Anſwer, 


20, 


ObjeRion; 
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tain limits; fo2 the trong conceit of it hath already bzought fozth this fruit,that 
even thoſe very Statutes which do concern matters merly Eccleſiaſtical, and 
were made of purpoſe with great cautton, to pzeſerve, enlarge, and ſtrengther 
the juriſdiction Eccleſiaſtical, have been by colour thereof turned to the reſtrain 
ing,weakning,and utter overthzow of the ſame, contrary to the true intent and 
meaning of the ſaid Statutes: As fo2 example(beſides the krange interpzetation 
of the Statutes befoze mentioned, fo2 the paiment of tithes ) when parties have 
ben ſuedin the Eccleſiaſtical Courts, in caſe of an inceſtuons marr tage, a p2o- 
hibition hath been awarded, ſuggeſting, under pzetence of a Dtatute in the time 
of King H.8. that it appertaineth tothe Zempozal Courts, and not to the Ec- 
cleſiaſtical, to determine what marriages are lawful, and what are inceſtuous 
by the Uozd of God. As alſo a PiniCer, being upon point of depzivation foz 
his inſufficiency in the Cccleſtaſtical Court, apzohibition was granted, upon 
ſuggeſtion that all pleas of the fitneſs, learning, and ſufficiency of Piniſters 
belong only to the Kings Tempozal Courts, relying, as we ſuppoſe, upon the 
Statute of 1 3 Eliz. by which kind of interpzetation of Statutes, if the naming, 
diſpoling, oz o2dering of cauſes Eccleſiaſtical in a Statute ſhall make the ſame 
to be of Tempozal cognizance, and ſo aboliſh the juriſdiction of the Ecclefiaſtical 
Court, without any further circumſtances, o2 exp:eſſe wozds to warrant the 
ſams, It followeth, that fozaſmuch as the common Book and Articles of Religi- 
on are eſtabliſhed and confirmed by ſeveral Ads of Parliament, the Zempozal 
Judges may challenge to themſelves an authozity to endand determine of all 
cauſes of Faith and Religion, and fo ſend out their p2ohibitions, ifany Eccle- 
ſiaſtical Judge ſhall deal oz pzocecd in any of them : Which conceit, how abſurd 
if is, needeth no pzwf, and teacheth us, that when matters merly Eccleſſ 
aſtical are compaiſed in any Statute, it doth not therefoze follow, that the infer 
pzetation of the ſaid matters doth belong to the Zempozal Judges, who by their 
p2ofeſſion, andas they are Judges, are not acquainted with that kind of lear- 
ning : Yereunto, when we ſhall receive the anſwer of the Judges, we ſhall be 
ready to juſkifie every part of this Article. 


If any ſuch have flipt, as is ſet down in this Article, without other circum- 
ſtances to maintain it, we make no doubt, but when that appeared to the Kings 
Lempozal Court, it hath been pzeſently remitted ; and yet there be caſes, that 
we may deal both with marriages and matters of dep2zivation, As where they 
will call the marriage in queſtion after the death of any of the parties,the mar- 
riage may not then be called in queftion, becauſe it is to baſtard and diſ-inherit 
the ines, who cannot ſo well defend the marriage, as the parties both living 
themſelves might have done ; and ſo is it, if they will depzive a Piniſter not foz 
matter appertaining to the Eccleſlaſfical cognizance, but foz that which doth 
merly belong to the cognizance of the Kings Tempozal Courts, And foz the 
Judges expounding of Statutes that concern the Cccleſiaſtical government oz 
p2oc&dings, it belongeth unfo the Tempozal Judges ; and we think they have 
ben expounded as much to their advantage, as either the letter oz intention of 


-Laws would oz conld allow of. And when they have been expounded to their 


liking, then they could appzove of it ; but if the expoſition be not foz their pur- 
poſe, then will they ſay as now they doe, that it appertaineth not unto us to de- 
termine of them. | 


That perſons impriſoned upon the Writ of de excommuncato capiendo are unduly 
delivered, and Prohibitions unduly awarded for their greater ſecurity: 


Fozaſmuch as impziſonment upon the Writ of excomrmunicato capiendo is 
the chiefeſt Tempozal ftrength of Eccleſtaſtical juriſdiction, and that by the 
Laws of the Realm none ſo committed fo2 their contempt in matters of Eccle- 
ſiaſfical cognizance, ought to be delivered until the Ecclefiaſtical Courts were 
ſatisfied, oz caution given in that behalf, we would gladly be reſolved by what 
autho- 
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authozity the Zempozal Judges do cauſe the Sheriffs to bzing the ſaid parties 
into thetr Courts,and by their own diſcretions ſet them at liberty, without no- 
fice thereof firſt given to the Eccleſiaſtical Judges, 02 any ſatisfaction made et- 
ther to the parties at whoſe ſuit he was impaiſoned,o2 the Cccleftaſtical Tourt, 
where certain lawful fees are due : And after all this, why do they likewiſe ſend 
out their p2ohibitions to the ſaid Court, commanding, that all cenſares againf 
the ſaid parties ſhall be remitted, and that they be no moze pzocceded with fo2 
ths ſame canſes in thoſe Courts. Df this our deſire, we hope your L o2dſhips do 
ſe ſufficient cauſe, and will therefoze pzocure us from the Judges ſome reaſon- 
able anſwer. 


We affirm, if the party ercommunicate be imp2iſoned, we ought upon com —Anſver, 
plaint fo ſend the Kings Writ fo2 the body and the cauſe, and if in the return 
no cauſe, oz no ſufficient cauſe appear, then we do (as we ought) ſet him af 1i- 
berty ; otherwiſe, if upon removing the body, the matter appear to be.of Eccle- 
ſlatical cognizance, then we remit him again : and this we ought to do in both 
caſes : foz the Tempozal Courts muſt always have an eve, that the Eccleflaſti- 
cal juriſdiction uſurp not upon the Tempozal. 


The Kings authority in Ecclefiaftical cauſes is greatly impugned by Prohibicions. 22, 


We are not a liftle perplered fonching the authozity of his Bajelty in cauſes ObjeRion. 
Eccleſiaſtical, in that we find the ſame to be ſo impeached by p2ohibitions, that 
it is in effec thereby almoſt extinguiſhed; foz it ſeemeth, that the innovating 
humoz2 is grown ſo rank, and that ſome of the Tempozal Judges ars comes fo bs 
of opinion,that the Commillioners appointed by his Pajelty foz his cauſes Ec- 
cleſlaſtical (having committed unto them the execution of all Eccleſiaſtical jn- 
riſdiction annered to his Pajeſfies Imperial Crown, by vertue of an Act of 
rliament made in that behalf, and accozding to the tenour and effec of his 
jeſties Letters Patents, wherein they are authoziſed to impaiſon, and im- 
poſe fines, as they ſhall ſ@ cauſe) cannot otherwiſe p2oced, the ſaid Ac and 
Letters Patents notwithfanding, then by Eccleſiaſtical cenfures ouly: And 
thereupon of latter dates, whereas certain lewd perſons (two foz erample ſake) 
one foz notozious adultery and other intolerable contempts, and another foz 
abuſing of a Biſhop of this Kingdome with thzeatning ſpeches, and ſundzp 
railing terms (no way fo be endured) were thereupon fined and impaiſoned by 
the ſaid Commiſſioners, till they ſhould enter into bonds ts perfozm further 
g2ders of the ſaid Court ; the one was delivered by an Habeas corpus out of the 
Kings Bench, and the other by a Itke Writ out of the Common Pleas : and 
ſundzy other p2ohtbitions have been likewiſe awarded to his Bajsffies ſaid 
Commiſioners upon theſe ſuggeſtions, viz. That they had no authozity either 
to fine 02 imp2iſon any man ; which innovating conceit being added to this that 
followeth, That the Writ of de excommunicato capiendo cannot lawfully be 
awardsd upon any certificate oz hgnificavic made by the ſaid Commiſſioners, we 
find his Pajeſties ſaid ſupzeme authozity in cauſes Ccclefiaſtical(ſo largely am- 
plified in ſundzy Statutes) to be altogether deſfitute in effec of any means fo 
uphold it, if the ſaid pzoceedings by Tempozal Judges ſhall be by them main» 
tained and juſtified ; and therefoze we moſt humbly defire your Lo2dſhips, that 
they may declare themſelves herein, and be reftrained hereafter (if there be 
cauſe found ) from uſing the Kings name in their p2ohibitions, to ſo great p28- | 
judice of his Pajcſties ſaid authozity,as in dgbating the ſame befoze your Lo2d- 
ſhips will hereafter moz2e fully appear, 


- We donot.neither will we in any wiſe impugne the Eccleſiaſtical authozity A nſer, 
in any thing that appertaineth unto it; but if any by the Eccleſiaſtical authozity 
comit any man to pziſon,upon complaint unto us that he is impzifoned without 
juſt cauſe,we are to ſend to have the body, to be certified of the cauſe ; « if they 
| will 
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will not certi fie unto us the particular caufe,but generally,without erp:eſſing 
any particular cauſe, whereby it may appear unto us to be a matter cf the Ec- 
cleſiaſtical cognizance, and his impziſonment be juff, then we doe and cught to 
deliver him: and this is their fault,and not curs. Andalthcugh ſome of us have 
dealt with them to make ſome ſuch particular certificate to us, whereby we 
map be able to judge upon it, as by Law they ought to doe, yet they will by no 
means doe it ; and therefoze their erro2 is the cauſe of this, and no fault in ns : 
fo2 if we ſ& not a juſt cauſe of the parties impziſonment by them, then we 
ought, and are bound by oath to deliver him. 


No Prohibition to be granted, under pretence to reform the manner of 
proceedings b the Eccleſiaſtical Laws, in cauſes confeſſed 
to be of Eccleſiaſtical cognizance, 


Notwithſtanding that the Ecclefiaſtical juriſdiction hath been much impeach- 
ed heretafoze thzough the multitude of pzohibitions, yet the ſuggeſtions in them 
bad ſome colour of juffice, as pzetending, that the Judges Ecclefiaſtical dealt 
with Tempozal cauſes : but now,as it ſemeth, they are ſubjec to the ſame con- 
trolments, whether the cauſe they deal in be either Ecclefiaſtical o2 Tempozal, 
in that pzohibitions of late are wzeftled ont of their own p2oper courſe, in the 
nature of a Writ of erroz, oz of an appeal : Foz, whereas the true and only uſe 

_ ofa pzohibition is to reſtrain the Judges Eccleſiaſtical from dealing in a mat- 
ter of Tempozal cognizance,now pzohtbitions are awarded upon theſe ſurmiſes, 
viz, That the Libel, the Articles, the Sentence, and the Eccleſiaſtical Court, 
accozding to the Eccleflaſfical Laws, are grievons and inſufficient, though the 
matter there dealt withal be merly Eccleſlaſtical : and by colour of ſuch p2o- 
hibitions, the Tempozal Judges to alter and change the decres and ſentences 
of the Judges Eccleſiaſtical, and to moderate the expences tared in the Eccle- 
faſfical Courts, and fo award conſultations upon conditions : As foz example, 

That the Plaintiff in the Eccleſiaſtical Court ſhall accept of the one half of 

the coſts awarded, and that the Regiſter ſhall loſe his f&es ; and that the ſaid 

Plaintiff ſhall be confented with the payment of his legacy, which was the 

p2incipal ſued fo2,and adjudged due unto him at ſuch day, as they the ſaid Tem- 
pozal Judges ſhall appoint, oz elſe the p2ohibition muſt ffand. And alſo where 
his Pajeſties CommiCioners, foz cauſes Eccleſiaſtical, have not been accuſffo- 
med to give a copy of the Articles to any party, befoze he hath anſwered them; 
and that the Statute of Hen. 5. touching the delivering of the libel, was not only 
publickly adjudged in the Kings Wench,not to ertend to the deliverance of Ar- 
ticles, where the party is p2zoceeded with ex officio,but likewiſe imparted to his 

Pajefty, & afterwards divulged in the Star-chamber,as a full reſolution of the 

Judges, yet within 4.02 5- moneths after,a p2ohibition was awarded to the ſaid 
Commiſſioners out of the Kings Bench, upon ſuggeſtion, that the party ought 

to have a copy of the Articles,being called in queſtion ex officio, befoze he ſhould 
anſwer them ; and notwithtanving that a motion was made in full Court 
ſthoztly after foz a conſultation, yet an o2der was entred, that the p2ohibition 
ſhould fand until the ſaid party had a copy of the ſaid Articles given him; 
which novel and ertraozdinary courſes do ſem very ſtrange unto ns, and are 
contrary not onely to the whole courſe of his Pajeſties Laws Eccleſiaſtical, 
but alſo to the very marimes and judgement of the Common Law, and ſundzy 

Statutes of this Realm, as we ſhall be ready to juſkifie befoze your Lozdſhips, 

if ths Judges ſhall endeavour to maintain theſe their pzocedings. 


To this we ſay, that though where parties are pzoc&eded withal ex officio, 
there needeth no libel, yet ought they to have the ſame cauſe known unto them 
foz which they are called ex officio, befoze they be examined, to the end it may 
appear unto them befoze their examination, whether the cauſe be of Cccleſtaſti 
cal cognizance, otherwiſe they ought not to examine them upon oath, And ton 
ching the relt of this Article, they vo utterly miſtake it. 


That 
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That Temporal Judges are ſworn to defend the Ecclefi- 
aſtical Juriſdiion. 


We may not omit fo ſignifie unto your Lozdſhips, that (as we take it) the 
Tempozal Judges are not onely bound by their ancient oath, that they ſhill doe 
nothing to the diſ-heriſon of the Trown, but alſo by a latter oath unto the Kings 
Supzemacy, wherein they doe ſwear, that to their power, they will aift and 
defend all juriſdictions, pziviledges, pzeheminences, and authozities united and 
annered to the Imperial Crown of this Realm ; in which woz2ds the Eccleſia- 
ffical juriſdiction ts ſpecially atmed at : ſo that whereas they do oftentimes in- 
ſift upon foz their oath, foz doing of juſfice in Tempozal cauſes, and do ſeldome 
make mention of the ſecond oath taken by them foz the defence of the Eccleſi» 
aſtical juriſdiction, with the rights and immunities belonging to the Church ; 
we think, that they ought to weigh their ſatd oaths better together, and not ſo 
far to extend the one, as that it ſhould'in any ſozt pzejudice the other : The due 
conſideration whereof(which we molt inſtantly defire) would put themin mind 
(any ſuggeſtion to the contrary notwithſtanding ) to be ag careful not to doany 
thing that may p2ejudice the lawful pzocedings of the Eccleſiaſtical Judges 
in Eccleſiaffical cauſes,as they are circamſpec not to ſuffer any impeachment, 
o2 blemilh of their own juriſdictions, and pzocedings in cauſss Tempozal, 


We afke aſured, that none can juſtly charge any of as with violating our 
oaths, and it is a ſtrange part to tax Judges in this manner, and to lay ſo great 
an imputation upon us ; and what ſcandal it will be fs the juſkice of the Kealm 
to have ſo great levity, and ſo foul an imputation laid upon the Judges; as ts 
done in this, is to manifeft, And we are aſured it cannot be ſhewed, that the 
itke hath been done in any fozmer age ; and foz leſſe ſcandals then this of the 
juſtice of the Realm, divers have been ſeverely puniſhed. 

: 3 
That Excomrmhunication is as lawful, as Prohibiuon, for the mutual preſer- 
yation of both his Majeſttes ſupreme juriſdictions, 
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To conclude, whereas fo2 the better pzeſerving of his Bajefties two ſupzems Obje&ion; 


furiſdictions befoze mentioned, viz. the Eccleſtaftical and the Tempozal, that 
the one might not uſurp upon the other, two means heretofoze have of ancient 
time been o2dained, that is to ſay, the cenſure of excommunication, and the 
Writ of pzohibition ; the one to reſtrain the incroachment of the Tempozal 
juriſdiction upon the Eccleſtaſfical, the other of the Cccleſlaſtical upon the 
Tempozal, We moſt humbly deſire your Lozdſhips, that by your means the 
Judges may be induced to reſolve us, why excommunications may not as frely 
be put in ure fo2 the pzeſervation of the juriſdiction Eccleſiaſtical, as p2ohibi- 
fions are, under p2etence to defend the Zempozal, eſpecially againff ſuch con- 

tentious perſons, as do wittingly and willingly, upon falſe and frivolous ſug- 

neſtions, to the delay of juſfice, veration of the ſubjects, and great ſcandal of 
Eccleſiaſtical juriſdictions, daily pzocure, without fear either of God 02 men, 

ſuch undue p2ohibitions, as we have heretofoze mentioned, 


The ercommunication cannot be gain-ſaid, neither may the p2ohibition be 
denied upon the ſurmiſe made, that the matter purſued in the Eccleſiaſtical 
Court is of Tempozal cognizance ; but as ſoon as that ſhall appear unto us ju- 
dictally to be falſe, we grant the conſultation. 


Foz the better ſatisfaction of his Pajeſty, and your Lo2dſhips, touching the 
objections delivered againff p2ohibitions, we have thought gad to ſet down (as 
may be perceived by that which hath ben ſaid) the ozdinary p2ocecding in his 
Pajeſties Courts therein ; Whereby it may you _ what the Judges doe, 

and 


F 


Anſwer; 


Artic' Cleri 
J Jac. ad artic,20. 


Rot, parl, 5 E.2, 
m.3.&8E.2, 


| « [ 0 
Articult Clert. 
and ought to doe in thoſe cauſes ; and the Cccleſiaffical Judges may doe well 
fo conſider, what iCae the courſe they herein hold can have in the end : and 
they ſhall find it can be no other, but to caſt a ſcandal upon the julkice of the 
Realm ; foz the Judges doing but what they ought, and by their oaths are bound 
fo doe, it is not fo be called in queſtion : andif it fall out, that they erre in 
fſudgement,it cannot otherwiſe be refozmed, but judicially in a ſuperiour Court, 
o2 by Parliament. 
Subſcribed 2 all the Judges of England, and the Barons 

of the Exchequer, Paſch. 4 7acobi, and delivered to 
the Lord Chancellour of England. 


Which anſwers and reſolutions;althonugh they were not enaced by authozity 


'of Parliament, as our Statute of Arciculi Cleri in g E.z, was ; yet, being reſol- 


ved mmanimonlly by all the Judges of England, and Warons of the Exchequer, 
are foz matters in Law ofhigheſt anthozity next unto the Court of Parliament, 


Magna eſt yeritas, & prevalet, 

Wat now we will pernſe the Pzeamble, and after,every Chapter in oder, 
and p2oced fo the expoſition of the ſame, which office the Clergy claimed, viz.to 7 
interpzet all Statute Laws concerning the Clergy ; but it was reſolved by '/ 
all the Judges of England, that the interpzetation of all Statutes concerning 
the Clergy, being parcel of the Laws of the Realm, do belong to the Judges of 
the Common Law. 


Dwardus Dei gratiaRex Angliz,&c. Omnibus ad quos 
E przſentes literz pervenerint, ſalutem. Sciatis quod cum 
dudum, temporibus progenitorum noſftrorum quondam Re- 
gum Angliz, in diverſis Parliamentis ſuis, & f{1militer poſt- 
quam regni noſtri gubernacula ſuſcepimus, in Parliamentis 
noſtris, per Przlatos, & Clerum regni noftri plures Articuli 
continentes gravamina aliqua Eccleſiz Anglicanz, & ipſis 
Przlatis & Clero illata (ut in ciſdem afſerebatur ) porredti fu- 
ifſent, & cum inſtantia ſupplicatum, ut inde apponeretur re. 
medium opportunam : ac nuper in Parliamento noftro apud 
Lincoln', anno regni noftri ix. articulos ſubſcriptos, & qual: 
dam reſponſiones ad aliquos corum prius ta&tas, coram Con- 
cilio n15/ v recitari, ac quaſdam reſponſiones corrigi,& czte- 
ris articulis ſubſcriptis per nos,& dictum concilium noſtrum 
fecerimus reſponderi : quorum quidem articulorum & re- 
ſponſionum tenores ſubſequuntur in hunc modum, * 


© Cum dudumtemporibus progenitorum noſtrorum, &c, 


in diverſis Parliamentis.] what is, in the ſaid Parliament holden an- 
no 51 H.3, Artculi Cleri, and of the ſaid Ads in the reign of E. x. called Prohi- 
bicio formara ſuper Artic* Cleri, and Articuli contra prohibicionem regiam, Which 
have been cited befoze. 


T InParliamentis noſtris.} yiz, ;E.z, & 8 E,2. 
q Ac nuper in Parliamento noftro apud Lincoln' anno re- 
gal noſtri nono.] There wers fwoParliaments holden in this ninth year, 


| | yIz, 
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yiz, the one at Lincoln, 1 5 Hill, mentioned in this Pzeamble ; and the other, 
I5 Paſch, anno nono at Weſtnunſter : and as one ſaith, Merito in Parliamento vide Artic. Cler; 
ueſti ſunt, quia Lex Angliz fine Parliamento mutari non poteſt, anne 3 Jacobi 
And note well what is ſaid there, viz. what the Law doth warrant in caſes **8is ad Artic. 1, 
of p;ohibition, to kep every juriſdiction in his true limits,cannot be altered but * *3: 
by Parliament. | 


«C PerP rzlatos & Clerum, &c.] In theſs Parliaments com- Vid. ubi ſupra ad 
plaint was made by the Clergy onely ; but the Kings Courts, that may award Aric. z. 
pzohibitions, being infozmed by the parties themſelves, oz by any ffranger, Vid. ad aztic, 30; 
that any Court Tempozal oz Ecclefiaſtical doe hold plea of that whereof they ** 
have not juriſdiction, may lawfully pzohibit the ſame, as well after judgement 
and execution, as befoze ; and ſo reſolved by all the Judges of England, and 
Barons of the Trchequer, agreeable to make authozities in Law, 


_——— — 


CET. £4 


Nprimis Laici impetrant prohibitiones in genere ſuper 
decimis, obventionibus, oblationibus, mortuariis, redem- 
ptionibus penitentiarum, violenta, manuam injectione in 
Clericum vel converſum, & in cauſa diffamationis : in quibus 
caſibus agitur ad pcenam Canonicam imponendum: Rex ad > 
iftum articulum reſpondit, quod in decimis, oblationibus, 
obyentionibus, mortuariis, quando ſub iftis nominibus pro- 
ponuntur, prohibirioni regiz non eſt locus; etiamfi, propter 
detentionem iſtorum diuturnam, ad zſtimationem corun- 
dem pecuniariam veniatur. Sed {1 clericus, vel religioſus de- 
cimas ſuas in horreo ſuo congregartas, vel alibi exiſtentes yen- 
diderit alicui pro pecunia : 5 peratur pecunia cora Judice Ec- 
cleſtaſtico, loci habet regio prohibitio, quia per venditionemi 
res ſpirituales fiunt temporales,&tranſeunt decimz in catalla. 
Df theſe ſufficient hath been ſaid in the erpoſition upon the Statute of Cir- 
cumſpeRte agatis ; Whereunto we referre the Reader ; only this ws adde (which 
we have reſerved to this place) the reſolution of all the Judges of England to 


the 5,8, 1 5,16,18. Articles in Artic, Cleri 3 Jacobi Regis, in many caſes concepy 


CAP. IL 


Tem f fit contentio de jure decimarum, originem habens 
de jure patronatus, & carundem decimarum quantitas 
aſcendat ad quartam partem bonorii Eccleſiz, locum habear 
regia prohibirio,ſi hzc cauſa coramJudice Ecclehiaſtico venti- 
ler” Item,fi Przlatus imponat pcenam pecuniariam alicui pro 
peccato, & repetat illam, regia prohibitio locum haber. Ve- 


Kkkk 2 runtamen, 
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runtamen, fi Przlati imponant pcenitentias corporales, & 
ſic puniti velint hujuſmodi peenitentias per,pecuniam redi- 
mere ſponte, non haber locum regia prohibitio, {i coram 
Przlatis pecunia ab eis exigatur. | 


This is intended of the Kings Writ of Indicavit, whereof, and of the frial 
of the right of tithes at the Common Law, we have ſpoken ſufficiently ſcz the 
underſtanding of this bzanch of this Ac, in the expoſition of the Statute of 


: W.2. cap.s, verſus finem, and the Statute of Circumſpecte agatis, &c, 


Vid, Regiſtr. 48, &c. 
E Item, {i Przlatus imponat penam pecuniariam alicui 
pro PECccato, &C. ] Foz the underſtandiagg hereof, we referre the Reader 


to the expoſition upon the Statute of CircumſpeRte agatis, where ſufficient hath 
been ſaid of this matter. 


CHF. I. 


| ht, ft aliquis-violentas manus injecerit in Clericum, 
pro violentia fa&ta debet emendari coram Rege : Pro ex- 
communicatione vero, coram Prxlato, ubi imponatur pc- 
nitentia corporalis ; quod f1 reus velit _ per pecuniam 
redimere, dand* Przlato vel lzlo, poteſt repeti coram Pre- 
lato: nec in talibus regia prohibitio locum haber. 


Foz this matter, we referre theReader to the Statute of CircumſpeRe agatis: 
fo that we adde the reſolution of all the Judges of England touching this mat- 
ter, ad Artic' 6, & 11. in Articulis Clert 3 Jacob, Which you may reade befoze, 
fince we began-with this Statute. | 

And here it is to be noted, that where the Article of the Clergy, Cap.x .de vi- 
olenta manuum injeione in Clericum vel Conyerſum, anſwer is made to the 
Clerk, but no anſwer is made at all to the Convert. 


CAP. IV 


T* diffamationibus etiam - corrigant Przlati ſupradio 
modo, regia prohibitione non obſtante, primo injun- 
endo panam corporalem : quam fi reus velit redimere li. 
cre, percipiat Przlatus pecuniam, licet regia prohibitio por- 
rigatur. 


Pereof alſo ſufficient hath ben ſaid in the expoſition upon the Statute of 
Circumſpecte agatis, 


Coap-y--*- Articul: Clert. 621 


CAT F: 


It m, fi aliquis in fundo ſuo molendinum erexit de novo, ge tereafer the 


£4 | . . . * expoſition of the 
& poſtea a rectore loci exigatar Kecima de eodem, exhi- Poiionot the 


egia prohibitio ſub h | - cap.r7, verb. b 
betur regia prohibitio ſub hac forma, Quia de tali molen- <2.:7. v«b. by 


dino hactenus decimz non fuerunt ſolutz, prohibemus, &c. Realm. 

& ſententiam excommunicationis, {1 quam hac occafione Ln he. 
promulgaveritis, revocetis omnino. Reſbonko: In tali caſu ?4fol138. 
nunquam exivit regia prohibitio de principis voluntare, qui 


& decernit talem perpetuo non. exire. 


The fozm of this p2ohibition is juſtly condemned, foz that the ſubſtance of See 2 E.6. ca.r3. 
it was a non decimando,becauſe the Bill was newly ereced ; but yet hereby,and *v*r) perion ſhall 


; | juſtly,&c. ſer our, 
= -—4 Books it appeareth, that ſome tithe oz other is due fo2 a Bill, be it new _ pa y l 
But this is (as ſome doe hold) a perſonal *tithe, coming from the gain of their proper kind, 
the Piller, by his induſtry and labour ; as of a Fiſherman of the tithe of his 25 *bey rile, and 
gain by fiſhing, called Decimz de piſcationibus, oz the like. aupyen, o_ 
The wozds are general, Molendinum erexit, and doe ertend to all kind of mamas om 
Pills, as pzivate Pills, and to publick, as to Fulling Bills, Paper Pills, xc. tothe raking of 
whereof there is no tithe to be paid, but perſonal, if any be; which is a god the Toll-difh 
p2wf (ſay they) that ſo it ought to be of cozn Pills ; and if the Parſon ſhould Regiltr, 48.b, 
have the tenth Toll-diſh, then ſhould he have not onely tithe cozn, but alſo tithe 0 "fr - ; 
of the ſame cozn ground at the Pill, and ſ@a.double tithe, which he ſhall not Decim+ rg ; 
have of a Fulling Pill, Paper Mill, xc. No tithe ſhall be demanded of the ra- lendino Ewell. 
wpn, o2 after-paſture, oz of tubble, becauſe the Parſon ſhall not have a double Mich. 3 & 9 Hz. 
tithe of one and the ſame thing in one year. If the Parſon hath tithe of fruit 7.5 wry 
that groweth on fruit-trees,and in the ſame year the owner fell down the fruit- 359000 2ot Hi 
trees, and make billets 02 fagots of them; he thall have no tithe of them, as 141,142. Mich.g 
it was holden Hill, 8 Jacob, Rot, 1109, in Communi banco, inter Baxter & 8 10 H.z, _ 
Ho S. <ge, ror, 15. JO, 
Every perſon exerciſing Perchandizes, bargaining and ſelling, clothing, j 999 a 
handicraft, oz other art oz faculty, being ſuch kind of perſons, and in ſuch pla» *' et 
ces, as heretofoze, within 46 years, befoze the Statnte of 2 E.6, have accuſto- 
mably uſed to pay ſuch perſonal tithes, oz of right ought to pay, other then ſuch 
as be common day-labourers, ſhall yearly, befoze the Feaſt of Eaſter, pap foz his 
perſonal tithes the tenth part of his clear gains, his charges and erpences, ac- I 
coding to his eſtate, condition, 02 degree, to bs therein abated, allowed, oz de- 
ducted, xc. And the Dzdinary hath power to call the parties befoze him, and to 
oramine them by all lawful and reaſonable means, other then upon oath, con- 
cerning the true payment of perſonal tithes, 
Nora, in this deſcription of perſonal tithes, the wozds be, clothing, handi- 
craft, oz other art and faculty , within which general wozds, the Billers of 
Fulling Mills, Rape Mills, Cozn Pills, and other Pills be included ; fo2 a 
Diller is of an art and faculty, 4 un 25 & 26 
» Eli. rot,2617, in 
qT Exigatur decima.)] @ome doe hold, that the Parſon ſhall have <2" "i banco. 
the tenth toll-diſh, as a pzedial tithe. IE ror _ 
Ry = that _ _ mo2e concerning this matter, let him ſearch fo2 operas 2 
co2ds 9 tbifions in the Court of | | $ cale, ibid. 
rhe agy—earka Ra he C Common Pleas, in the reign of rr 


438,49, & $1; 
Note, z 9 
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ad'artic* 21, 


Articuls Clert. Cap.6.7. 


Note,that in many caſes the Common Law and the Canon Law differ con/ 
cerning the payment of tithes ; the Common Law adjudging many things not 
tithable, which by the Canon Law ought to pay tithes ; and this caſe of tithes 
of Bills was never (that J know) judictally determined. 

S& the expoſition of the Statute of Circumſpecte apatis, yerbo Conſuet”, 

« De Principis (i. Regis) voluntate.) j. curiz Regis, in qua Rex 
five Princeps reprzſentatur, 


ES 


CAP. VI. 


| fey ſi aliquacauſa,vel negotium, cujus cognitio ſpeRat 
ad forum Eccleſiaſticum, & coram Eccleſiaſtico Judice 
fucrit ſententialiter terminatum, & tranſierit in rem judica- 
tam, nec per appellationem fuerit ſuſpenſum, & poſtmodum 
coram Judice ſeculari, ſuper ceadem re inter ealdem perſonas 
quzſtio moveatur, & probetur per teſtes vel inſtrumenta, ta- 
lis exceptio in foro ſeculari non admittatur. Reſponſio: 
Quando cadem cauſa diverſis rationibus coram Judicibus 
Eccleſiaſticis & Secularibus ventilatur, ut ſupra patet de in- 
jeRione violentarum manuum in Clericum, dicunt quod 
(non obſtante Ecclefiaſtico judicio) curia Regis ipſum tra- 
Rar negotium, ut fibi expedire videtur. 


q Fuerit ſententialiter terminatum, & tranſterit in rem 


judicatam , &C.] The ltke Article was pzeferred z Jac, and anſwered and 
reſolved by all the Judges of England, which you may reade there, and ned not 
here to be rehearſed, 


T Diverſis rationibus.? Foz the ſpiritual Judges pzocedings are 
foz the cozredion of the ſpiritual inner man, and, pro ſalute anime, to injoyn 
him penance; and the Judges of the Common Law pzoced to give damages 
and recompence foz the wzong and injury done : As if one lay violent hands of 
a Clerk, the ſpiritual Judge, pro ſalurz animz, ſhall injopn him penance, and 
the Clerk may have his Action of battery, and recover damages foz the injury 
done fo him; and ſo in the caſe of nſury, and the like : ©o as this Ac ſaith 
well, that cadem cauſa diverſis rationibus coram Judicibus Ecclehiaſticis 8 Seculari- 
bus yentilatur ; and therefoze this Article of the Clergy was deſervedly rejected, 


C4P. J1I. 
rm regiaOrdinariis dirigitur,qui aliquos ſuos ſub- 


ditos excommunicationis vinculo innodarunt, quod eos 
abſolyant infra certum diem; alioquin quod compareant re- 
ſponſur' quare eos excommunicaverunt. Refponſio : Rex 
decernit, 
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decernit, quod talis litera nunquam in poſterum exire per- 
mittatur, niſ1 in caſu quo poſit inveniri, lxdi per excormu- 
nicationem regiam libertatem. 


Pere was a miſtaking in the Article of the Clergy; fo? neber was atty 
UWUrit of the King here called licera Regis, granted in cate of ercomtaſicattbh, 
but in certain caſss, as, When a tan is jalkip ercomminicated, and tavien by 
fozce of the Kings Writ de excommunicato<ap, if the Biſhop, upon the K 
Writ de cautione admictenda,&c, do not deliver him,then Di | 4 Writ otf es 
Chancery goe fo the Sheriff, upon the tefafat of the Bithop is velivet Difh-( by 
if the excommunication be unjuft, that is; if the party be exc munnicafed fo2 a 
matter which belongs not to Eccleſiaſtical conuſancs, and taken by fozce oth 
Kings Writ, then the party grteved thilt have a vUrit but-d t See 6 Regilt.65,66,67, 
the Sheriff, to deliver him out of pziſon. Andthis appedreth by our antlent 79- Bra6. lib. ;, 
Boks waitten befoze this Ac, and by ancient Recozds d Fok-caſes in al} {2-498,409,4:7, 
ſucceſſion of ages ever ſince ; and in both the tates abobelas. &gia libertds (rh $22; 3-5 16.6, 
fuic, and thereupon the ſubjec had relief by the Kings Writ; and therefoze the 8 6.3.9. IR 
anſwer to this Article was very pertinent, Nik in caſu quo pol inveniri, 1zdi 14 15. 3 8.4.4. 
per excommunicationem regiam libertatem, And the cotrtoritht of the Biſhop in P{for & Stud. 

thoſe caſes is the greater, fo2 that breye Regis de excommunicato ca p. de gratfa Re- aq 1 
vis procedir, And fo it is if a man be excommunicated, and offer to obey and per» r.0, B62 nt 
2m the ſentence, and the Bithop refuſeth to accept it, and to aſſo! him, he Dorſ.clauſa1, * 
tall have a Writ to the Biſhop, requiring him, upon perfozmance ofthe fen R-2- m.ro, 
kence, to alſoil him, xc. and the reaſon thereof ts, fo2 that by the ercommeni- _ nh wee 
cation, the party is diſabled to ſue any Acton, 02 to have any remedy fez any — _ _ 
w2ong done unto him, ſo long as he ſhall remaiu-ercommunicate, And alſo the William de * 
party grieved may have his Action upon his caſe agaiteft the Biſhvp, in like lences caſe, 
manner as he may When the Biſhop doth excommunicate hin foz a matter 
which belongeth not to@ccleſtaſtical conuſance. Alſo the Biſhop in thoſe caſes 

map be indited at the ſuit of the King,as by many notable Uecozds may appear: 

Mich, 7 E.1. coram Rege, Ror. 33, Robertus Sprot, Hil, 5 E.x. coram Rege, Roc. 8. 

Magilter R. de Petchford, Paſch, 32 E.r. coram Ape, Rot. 33. Walterus de Wilton, 

Hill. 3 5 Ed.1, coram Rege, Rot, 52. Gloc' Prior de Gloceſters cafe, Mich, t 9E.4.co- 

ram Rege Rot, 5 3, Linc* Philip Whites caſe, Trin,2o P. 3, corani Rege, Ror. 46, 489+ 

Frefiles caſe, 

And if 1s fo be obſerved, that at the Common Lawa certificate of the Bi» ;z 5. 69: 

ſhop, whereupon a fignificavit, that is, a Writ de excommunicato capiendo was 14 oooh H.4; 

to be granfed, ought to erp2eſſe the cauſe, ard the ſnit again him ſpecially in 4. 22 E.4.20b, 

the Certificate, | 9 H.7.22, Fire, 
De moze the Statute of 5 El. cap. 23, concerning the awarting and retar; 7 man 

ning the Writ de excommunicato capiendo, | 5 25 OS 
De the firlt part of the Jnffitutes, ſe&, 201. concerning this matter, 


NN —— 


CAP. /VTIT. 


"Tem, Barones de Scaccario Domini Regis, vendicantes 
hibi ex privilegio, quod non debent extra illum locurn 
conquerentt cuicunque reſpondere, extendunt illud privile- 
gium ad Clericos commorantes ibidem, vocatos ad ordines, 
eu ad refidentiam; 8& Diocefanis inttibeant;ne aliquo fhodo 
aliquaye 
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aliquave ex cauſa, dum fint in Scaccari, & in {ervitio Do- 
mini Regis, trabant ad judicium quoviſmodo. Reſponſhio : 
Placer DominoRegi,ut Clerici ſuis obſequiis intendentes, fi 
delinquant per Ordinar1os (ut czteri) corrigantur : ſed rem- 

ore quo OCcupantur Circa Scaccarium,ad relidentiam in ſuis 
27s a Eceſii non teneantur. Hic additur de novo, per 
Concilium Domini Regis: Rex & Anteceſſores ſui, +rem- 
pore cujus contrarii memoria non exiſtit, uſt ſunt, quod Cle- 
rici ſuis immorantes obſequiis, dum obſequiis illis intende- 
rint.ad reſidentiam in ſuis Beneficiis faciendam minime com- 

llantur; nec deber dici rendere in praxjudicium Eccleſiafticx 


ibertatis,quod pro Rege & Republica neceſlarium invenitur, 


T Deprivilegio, &c.) The Court of the Exchcquer may grant a 
p2ohibition to the D2dinary,foz any that ought to have the pattiledge of the Er 
chequer,where the Court may give the party remedy,oz where a ſuit dependeth 
in the Court of Exchequer foz the ſame cauſe,o2 where the Kings ſervice, which 
is the cauſe of the pziviledge, is hindzed by the ſuit befoze the D2dinary : as faz 
non-reſidence, #c. during that time that he gave his neceſſary attendance in 
the Exchequer foz the Kings ſervice. 


e $i delinquant. ] This extendeth onely ad deliQta, i, crimina, 
whereof the Eccleſiaffical Court hath conuſance, as herelle, adultery, and the 
like, which the Dzdinary may cozrec ; and not unto civil actions. 


q Ad reſidentiam.} There is an ancient Writ, called, De non re- 
fidentia Clerici Regis, the wozds of which Writ be, Cum Clerici noftri ad faciend' 
in Beneficiis ſuis refidentiam perſonalemn, 'dumin noftris immorantur obſequiis com- 
pelli, aut alias ſuper hoc moleſtart, ſeu inquietart non debeant : Noſque ac Progeni- 
tores noſtri quondam Reges Angliz, hujuſmodi liberate & privilegio pro Clericis no. 
tris 3 tempore quo non extat memoria ſemper ha&tenus uſfi ſumus : Vobis manda- 
mus, quod dileQun Clericum noftrum A, Parſonam Ecclefiz de B, yeſtrz Dicecef, 

ui in Cancellaria noſtra, noſtris jugiter intendit obſequiis, ad perſonalem refiden- 
tlam in Beneficio ſuo przdi&t* faciendam, dum in eiſdem obſequils noſtris immoretur, 
nullatenus compellatis, Er ſequeftrum fi quod in fruftibus, aut aliis bonis Ecclefiz ſuz 
przditz ea occaſione per yos, aut yeſtros fuerit appoſicum, fine dilatione relaxari fa 
clatis, Teſte, &c, 


T Per Concilium Domini Regjis.] yere Concitium Domini 


Regis is taken foz commune concilium regni, as it is termed in oziginal Writs, 
and in other legal Recozds, and ſo it is taken in other As of Parliament, and 
in the Pzeamble of this Ac alſo, where it is ſaid, Ac nuper in Parliamento no- 
ſro apud Lincoln', &c, coram Concilio noſtro, &c, 

This bzanch is general (and not limited, as the fozmer is, to the p2ivi- 
ledge of the Erchequer) .but ertendeth to any other ſervice of the King fo2 the 
Common-wealth : as if he be imployed as an Embaſſadour into any fozein 
Nation, oz the like ſervics of the King, which is pro Republica, foz the Com- 
—_— as hereafter it is ſaid, which ever muſt be pzeferred befoze the 

L. 


E Nec debet dici tendere in przjudicin Eccleſiaſticz liber- 


catis , 


Articuli Cleri; 


Cap.s: 


ratis, quod pro Rege & Republica neceſſariuma invenicur,] 
The Clergy in this Parliament inveighing vehemently agaiuft this anſwer, 
andthat it tended to the bzeach of the Ecctedafbical liderty, whith was grantez 
ta them by Magna Charca, and often conftrmed. by other Ads of Parliament, 
Quod Ecclefia Angticana libera fir, &c. To which it was anftvered, that the 
wozds ſubſequent erplained thoſe twozds, Fc trabeac onmiz juta ſua & libertates 
fuas illzfas ; fqas the Clergy cannot elatm'any tight, but js ſuum , mop any [i- 
borty, duf liftrtares ſuas : and the point here in queſtion, yiz. to pzxocetf again 
' aClerk foznon-eſidence , while he was in the Kings. ſervice foz the Com- 
won-wealth , was neither jus (vam , 89g lidertas ſua , but libertas Regis : | 
 thereſaze the Parliament thought it fit to declare, that the King and his An, 
teſfozs had uſed this libexty oz. pzcrogafive. time out of mind. - And where jt 
was ſaid, that this tendedin nw 9mm Eeclefiafticz libertarts, the Parliament 
therenato anſtvered (which ts wozthy fo be wftfert itr fetfers of gold) Nec de. 
ber dici im przjudicimm Eccteftafticz fidertarts, quod'pro Rege & Republics neceſfart- 


wA IAxyenitur, ' 

- Regularly, perfonal cefidence is requisedef Ecclealtical pevſous upon bheiy 
Cures, and ty that end, by the common Law, if hs that & Venice with 
Cure, be choſen to-au office, as to.an office of Wailiffe, oz Bedle, oz the like 
ſecular office, he may have the Kings wait, Qoud non eligacur in officium, &c. 
Quia non eft conſonum, quod nur pore ie ſatu arumarum eleemoſynis, & aliis 
pits operibus, infra, 8c, manutenendts 8 ſuſkenratdis continue” deſervit, extra, &c. 
In ſecutaribus negotus compeſtarur, Vobis praxiphiny, quod difiriflont &compulfi-' 
on, + quas, &c, cidem &c, a officium: Baliviz 'Bedekh, 8c. in munerio,, 80, im 
mend* fecevitis, omnino faprrſedeatis, & casfanc; dilacione xelanerig,, & denaries, {+ 
quos per amendamentay vol alioimedo ox cauſa pred? ab eo: lfnayeritis, eidenn Bis,- 
xeftitui Faciatis immediate ſub periculo quod incumbiry Teſte, S&c, _ 

And this wait af ancienftime was grantedatthe petition of the,Clergy, and 
grounded uyort holy Wzit , Nemo militans Deo implicat ſe negotits ſeculiribtis 
ut &o' placeat cui ſe probavit. Amvthe opinionot Air” John Priſvt, 
ofthe common: , iy wofably; Tothaſe tay Which holy'EhavedJaty ns 
af the Deeiptnre, we ought to-yivid-cruvit-;- fbothut (ſmith hy)\ is the Commory 
Law, upon Which all laws are founded : and the intendment of the Common 
Law is, thata Parſon, xc. is reſident apon his Cure ; ſoz inan action of debt 
Eonar againft [| S. Reorem de D: the Defenvant pleaded, that he was demar- 
rant, and converſant at B. im another County; and therule of the Buke is; 
that ſizing that the Defenvant” vented not that he was Rertoz'of the Church of 
D: hc ſhalt be u&nicy by law to be demurrant atid coverfant there /foz the cure off 
fonts; and therefoze the plea was overruted; 

- Wecauldnot overpaſſe an anxient andan ercellent Recozd evncerningnon- 
reſdence, in the 48, year of Kitnx”Henry the third; fb2 it is wozthyof rehearfal 
ft; many purpoſes :* Ar that'tttiie ong Pecer Egneblanke a ftrafnger, bozne in 
Savoy, twas Biſhop of Verefozd': this Biſhopthen was, ant! long befize hay 
We anon-rclivent, an unfaithfull apr and altogether carefefſe of his 
alfozal charge { The King. travetting (foz-the defence any ſifetyofthePar- 
cvs ) came the City.of Herefozy; where, findingthe- Bilſapabſent', the 
neither itifh2med noz refozmed per verbuin falucis, & virgzm correffionts, 
ſervice neglected, andall'thimgs ont'of ozper, as by the ttgit foltowfirg 
appeareth, which we hold. wozfhy tv be rehearſeo deyerbo ur yerbarn, as if iy of 
recazp. ht ? 


* Rex: Epiſcopo Hereford. ſalurem,Baſteres gregibus praponnntur ut dies 

ifqua wigs lias exercendas ener famelicas imfertilit atis paſcwnintrode- 
cant = Errantes-wereo am ſalutrs,. or virgam coretlioms mm unius 
vilie conſervare ſtudeam indifſolwb ile _""" Se ſunt nonmulli que 
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2 Tim, 2. ver.4. 


34 H.6, 40.24, » 


16 H.S6. fol. 8. a. 
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banc doftrinaim damnabiliter contempnentes, & ſua ab alits pecora diftin- 
gutre neſciemes, lat & lanam follum, qualiter dominicas grex alatur nou 
carantes, temporalia rapinnt, & quis in Parochia fame pereat, ant perj- 
clitetar in moribus,non attendunt ; qui non ! 5. twh ſed mercenarii potizs 
dici promerentur : Hoc fiquidem, dum hits diebus ad diſponendam de rtenj 
noſtri prefidics in partes Marchie nos transferremus in Eccleſia veſtra He- 
reff. (dolenter -- nrt ) nes inveniſſe quan adeo invenimus paſtors (0- 
latio deftitutam;ut ne dum Epiſcopum, [id nes Of ficialem haberet, Vicari- 
um. aut Detanum,qui quicynam ſþiritualitatis exercere poſiit in eadem Sed 
Eccleſia ipſa;que olim delicits affluere conſuevit, & canonics qui ibidew 
notturnis & diurns of ficis vacare, & opera charitatss exercere deberent, 
ear deſerentibus & longe degentibus in remotis, ftola jocunditatis exuts 
cecidit in terra ,vidaitatis i detrimenta deplorans, nec eſt qui conſoletur 
eam ex omnibus caris tjus: Sane, dum hec vidimus & confideramus dili- 
genter, pietatis aculeus viſcera noſtra commovit, & compaſcionis gladius 
intima vile refs acrius vulneravit , ut tantam Eccleſia mairis noſtre 
injuriam ulterins diſiimulare non poſlimus, nec pertranſire incorretfam, 
Dnapropter vobis mandamus firmiter injungentes, quatenu ad Eccleſiam 
veſtram pradiitam,occaſionibus quibuſcunque poſtpoſitis,cum ea qua pote- 
ritis celeritate was transferre curetis, commiſ\um vobts in eadem cura pa- 
ſtorali officium perſonaliter executur &c, Alioqui ſcive vos volumms pro 
conflanti, quod fi iſtuc facere non curaveritis bona teporalia, & omnia qua 
ad baroniam ipſins E ——_ quz donatione conſtat eidem fuiſſe 
collats., & que hattenus colligi , & ſalvo cuſtodiri precipimus in commo- 
dam & utilitate ipfius Eccleſia convertenda, ceſſante jam cauſa in mans 
noſtra totaliter + pgs nec uhterius ſuſtinebimus quod temporalia metat, 
qui ſpiritualia ad que ex officii ſui debito tenttur, irreverenter ſubtrahert 
non formidat, aut quod emolumenta percipita, qui incumbentia cjuſdem 0- 
ners ſubire recuſat,Teft' R,apud Hereff, 1.die Funii anno REY #lviii. 


Þy this wait the King telleth the Biſhop what his paſfozal office and duty 
4 Rot. Parl, was, rehearſeth the damnable and damned events of non-reſidency, comman- 
35E. 1-leftazure deth him to be perſonally reſident, and repzeſenteth to him the danger, if he doth 
de Carlile, it not. And this wzit, commanding reſidence, -ought to have been pat into the 
x8 E.z. nu.3:- Rigiſfter of waits, rather then the wzit de non refidentia Clerici Regis; Hoc ogn 
ang —__— z- omittendum, illud faciendum. -.. .. 
far. s. Go, | TheCngliſhman hath ever been deſirous foe taught anddireced in the way 
7R.2. nu. 35- Df his ſalvation ; and therefoze hath often coniplained in * Parliament againft, 
17R.:.nu.zz, non-reſidents, unlearned Paſtozs, and pluralities, which you may reade in the 
x H.4.nu, 5o. fountains themſelves. | wee 1 
: 14-4. nu.26. After that Thomas Woolley in the ſeventh yeat of Henry the eight was made 
71.2 -+ Cardinal, and grew intothe height of his anthozity and favour with the King, 
11 H, 4, nu. 56, be hated both Parliaments , andthe common Laws (the pzincipal means fo. 
3 H.6. nu, 33P, Keep greatneſle in oader, and due ſubjection) as it is contained in his inpicment, 
4 H.6. nu. 32.&c. he confeſſed of recozd, that he intended ( that J may uſe the very wazds 
of the Recozd) Antiquiſſimas Angliz leges penitus ſubyertere, & cneryare, uni- 
verſumque hec regnum Angliz , & ejuſdem regni populum legibus impertalibus, 
vulgo ditis legibns civilibus , & carundem. legum Canonibus Igor ſubje- 
oire & ſubducere, &c, And foz erecution of his intended plot , he was the 
mean that but.one Parliament was holden- tr fourteen pears, iz. from: the: 
ſeventh year, til-the one and. twentieth yearaf Heory the eight, and that one: 
was pzicipally holden foz ths attainder 'by Parliament of Edward the.guk 


Mich. 21 H. 8, 
coram Rege. 


Cap.9- Arciculi (eri. 624 


of Buckingham, whom he hated, and the confiſcation of all that he had 
he Cardinall, being a great pzoteco2 of non-reſidents,mas no ſoaner afd 


which he ſought to alter) but at the Parliament holden 
(8.21 H.8. a law was made again} nou-reſidence, hich was ercettent fo2 zx H.8. ap.e4 
that time, but gow had ne&d of ſome alterations and additions, Vid. 33 4.8. 


| cap. 38. 


CAP. IX. 


Tem, miniſtri Domini Regis, ut Vicecomites, & alii, in- 
grediuntur feoda Eccleſiz ad faciendum diftriftiones, & 
aliquando capiunt animalia ReCtorum in via regia, quando 
non habenr niſi terram pertinentem ad Eccleſiam. Reſpon- 
fio : Placer Domino Regi quod de cztero diftriftiones fi- 
ant hujuſmodi, nec in via regia, nec in feodis quibus olim 
Ecclefiz ſunt dotatz ; vult tamen diſtriQiones hieri in poſleſ- 
fionibus de novo a perſonis Eccleſiafticis acquiſiris, 


T Ingrediuntur feoda Eccleliz.] ww the erpotition npon the Maltnivge, 
Statute of Marlebridge : This is to be added, that the Statute of Matiebridee cap. 25. 
was conſfrued to extend onely fo lay men, and this Statute t9 men of t 

Church : and this appeareth by the Regiſter, foz if a lay man bzing an action 

upon the ſtatute foz difraining in the Kings higþ-way, hs recitoth the 
tate of Marlebridoe ; and if a Parlon bzing an action foz diſfraining in the high- Aegilt.rt7, « 
way, he it upon this Dtatatfe. ! .F.N.B.r7 3.0.88, 


T7 Reforum.] Here Parſons be named but foz example;fo2 this laty 
extended to Abbots, Pziozs, and the like ; foz afterwards the wozds be Perſonz 
Ecclekaſtics:but this law bindeth not the King, when bs is party,fa2 any debt, oz 
duty due unto him, becauſe the diſtreſſe oz other pzoceſſs foz the Ki 
peflynamed in the Act, but diftritiones :andthis 
caſs; A P2io2 bzought a Bill of treſpaſſe again® J. foz ontring into his Þane 
cuary, is,within the circuite of the ſcite of his Þ aud tok away his 
beaffs : ], ſaid that he was ®herjff,and that the P2ioz loſt iNnes in the Court 
af Common Pleas,and a wait iCued to him to levie the iMues, and that he en- 
trediuto the Dancuary, xc. becauſe he cauld not flap a piſtreCe vaithont;where- 
apon the Plaintiff demurred, andjudgement was given » the Plaintiſe, 
which-p;oveth that the Sheriff in that caſe contd not have returned upon the 
pcede to him direded, Clericus beachciatus nujlum habens laicum feodprs, 


T- Nec in feodisquibus olim Ecclefiz funt dotatz.] yerg 
Gratz is taken in a large ſenſe ; foz here the fs that they have ratione fundad- 
ons, 02 ratione dotationis are included ; and here is alſo to be note, that the 
poſſeſſions of the Church are the pn 5 the Church,and they accounted 
a tenants in dower., as in another ben oblorved, 


T Olim.) This wozd is well expounded afterwards in this Ag, to bs 
Cm eb Rn, fiftenes granted by Parliament to the 27 E-3- 44-b 
2 r 17 E. 3+ 44.9% 
Kingthe peſſeCions of Eccleſiaſtical perſons, Whichthey acquired ſince ye 4-7 _ 
2 3, | 


2 Fall. p.66. 
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Numetl, Gp. is, 
ver. 26. 


Ror. parl.r $ E.3- 
Nu. 44. never 
printed. 


26 UH 8-cap.z. 
2 Eliz, Cap, 1. 
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Fither by purchaſe 02 by act in law,as by others, 4c. were chargeable thereunfo1 
but thoſe which they had at that time were not charged therewith ; and the rea 
ſon thereof was this, The Pope (after the example of the high Pzicft amongſt 
the Jewes, who ſaidof theLevites decimam partem decimz) claimed by pzetext 
thereof a yearly tenth part'of the value of all GccleſiaTical livings :; This p0z» 
tion oz tribute was by ozdinance yelded to the Pope in 20 E. x. and a valuati- 
on then made of the Eccleſiaſtical livings within this Realm, to the end the 
Pope might know, and be anſwered of that yearly revenue, ſo as the Eccleft 
aftical livings chargeable with that tenth (which was called ſpirituall ) to the 
Pope, were not chargeable with the Tempozall tenths oz fifteenths granted to 
the King in Parliament, left they ſhould be doubly charged, but their poſſeCſi- 
ons acquired after that taxation were liable to the Tempozall tenths gg fif- 
teenes, becauſe they were-not-charged ts the other ; and fo if was declared 
Act of Parliament in 18 E,3. which never was pzinted; ſa as the tenths 
Eccteſtaſticall livings were not yelded tothe Pope de jure, aſter the example 
of the high Pzieft amongtt the Jewes, foz then he ſhould have had the tenths of 
all Eccleſjafficail livings whenſoever. they were acquired; but he contentey 
himſelf with: what he had got, and never claimed moze : andthat he might the 
better kep and enjdy that Which he had'got, the Popes did often after grant 
the ſams foz terfain termes to divers of the Kings of England, as by our Viſts- 
ries appear. And albeit theſe yearly tenths are perpetually annered tothe 
Crown of England by Act of Parliament, yet hereby the Dtudcnt ſhall better 
underſtand the Bookes of Law that treat hereof. 


CAP. X 


Tem,quandocunquealiqui confugientes ad Eccleſiam ab- 


TR jurant terram, ſecundum regni conſuetudinem, & proſe- 


untur laici cos, vel inimici eorum, & a publica ſtrata abſtra- 
| mamas & ſuſpenduntur,vel ſtatim decapitantur,& dum int 
in Eccleſia cuftodiuntur per armatos infra coxmeterium, 
quandoque infra Eccleſiam ita ar&te,quod non poſſunt exire 
locum ſacrum cauſa ſuperflui-ponderis deponendi, nec per- 
mitritur eis neceſſaria ad victus miniſtrari. Reſponſio : Qui 
terram abjuraverint, dum fint in ſtrata publica, int in pace 
Domini Regis, nec debentab aliquo moleſtari : & dum fint 
in Eccleſia, cuſtodes eorum non debent morari infra coeme- 
tcrium, nifi neceſsitas, vel evaſionis periculum hoc requirat : 
nec arentur confugete, dum” ſint in Eccleſia, quin poſsint 
baberc. vitz neceffaria : & cxire libere pro obſceno pondere 
deponendo. Placet 'etiam Domino Regj, utlatrones vel ap-. 
pellatores quandocunque voluerint, poſsint Sacerdotibus ſua 
facinora conhteri: ſed caveant confeſſores, ne erronice hujul- 
modi appellatores informent. 


7 Abjurant regnum.] Concerning abjaration you may —— 
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;f our ancient Anthozs, and other Books of the Lawes, and.ſpecially fn. Stam» Bra. lib. z.fel. 
ford. pl. coron. fo, 116. &c, wherein weare the moze bzief, becauſe it ts enacted *35-&c.Brir. fob 
by the ®fatute of 21 Jac. Regis, that no Dancuary, oz pzivilege of © | 24-8. Flerlib,e. 
after that- Statute be admittey 02 allowsd in any caſe ; and if the'offender be ©? 29,5. 
.barred of the pziviledge of Bancuary to be allowed tohim, then can he not flee & 

to any Charch as to a Sanctuary, 'fo2 the tuition of his life; and conſequently, »: Jccobi Regiz, 
abjuration is taken away. =- | cap. 


Decapitantur.) This was miſtaken in the petition : fa2 riomaii can 
be beheaded but foz freaſbn ; and no man could abjare foz treaſon;becauſe the 
Cozoner : had not power fo: take any confeſſion foz treaſon, albeit the C0ozo- 
ner had a ſpeciall commiſſion from the King to doe it. _ | 
* De x Jacobi Regis cap, 25, Ts . 


_ ©. Quin poſzint habere vitz neceſſaria.] whis is thus to be 3:48. us , 
tmbderſt@d, that £ ſhall have.neccſſaria vitz ſo long as he behaves himſelf accoz- 135. &c. gs of 
ding-to the Law, and- the pziviledge bf the place ; but if he had continued 40. 74. 35-Flerlib. x, 
dayes, and would not abjure, then vitz ncceſlaria ſhall be denied untshim, and _ 29, 
they ſhould be puniſhed that miniftred the ſame unto him, TY oe [ns prepnng 


Placet etiam Domino Regi, ut latrones, vel appellatores, 
quandocunque volnerint, poſsint Sacerdotibus ſua facinora 
confiteri, ſed cayeant confeſlores, ne crronice hujuſtiodi ap- 
pellatores informent. 


T Latrones vel appeiatoces.) This bzanch extendeth only to the@ves 
and appzovers indited of felony, but extended not to high treaſons:; tb; if high 
treaſon be diſcovered fo the Confeſſoz,he ought to diſcover (t,foz the danger that 

thereupon dependeth to the King and the whole Realm ; therefoze this bzanch 

declareth the common law,that the pziviledge of confeſſion ertendeth only to fe- 

lonies : And albeit,if a man indited of felony becometh an app;over,he is ſwozn «2 8.4. 16.6, 

fo diſcover all felonies and freaſons, yet ts he not in degree of an appzover in ts E.3. cor. 385; 
law, but only of the offence whereof he is indited ; and foz the reſt, it is foz the * #-5-<oron. 231. 
benefit of the King, to move him to mercy : ©0as this bzanch 9 Hp, 
theeves,extendeth only to appzovers of the theevery oz felony,and not to appeals 5, 5; ar6t” 
of treaſon ; fo2 by the.common law,a man indited of high treaſon conld not have c. lib.a. fol. 46. 
the benefit of Clergy ( as it was holden in the Kings time, when this Ac was Levelquede 
made) noz any Clergy-man pzivilege of confeſſion to conceal high treaſon : and bo caſt, Kc. 
ſo was it reſolved in * 7 Hen, 5, whereupon Frier John Randolph the Nun 144; 15 m2. 
Dowagers Confeſſoz, acculed her of treaſon, foz compalſing of the death of the * Rot. Parl.anno. 
King ; And ſo it was reſolved in the caſe of Henry Garnet, ſuperiour of the Je- 7 H.s. ou.13. 
ſuites in England, who would have ſhadowed his treaſon under the pziviledge 3 Jo 

of confeſſion, although in deed he was not only conſenting, but abbetting the _ 

pzincipal conſpiratozs of the Powder-Treaſon,as by the recozd of his attainder 

appeareth ; and albeit this Ad ertendeth to felonies only,as hath ben ſaid, yet - 

the caveat given to the Confeſſo2s is obſervable, ne crronice informent, 


— 
ht _ ow -- . — —— —— - - — a * ——— —-— —— ” — - — 
- : wo 


_——R——_—— ————G 


T Tem petitur, quod Dominus Rex &1 z0i Magnates nor 
I onexent domos religiolas; vel Ecdefiaſticas perſonas'pro 
_- | corodiis 
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odiis ionibus. vel perhendinationibus faciendis iti 
Jocnibua —— & Akis locis Ecclefiafticis, carettis & c- 
quis fibi mirrendis, cum per hoc pradiatz domus depaupe- 
rentur, culruſque divinus in hac parte diminuarur, & propter 
hujuſmodi onera compelluntur ſxpiſsime Presbyreri, & alij 
Miniftri Eccleſiaſtici divinis officiis depurari a locis recedere 
ſupradi&. Reſponſio : Placet Domino Regi, quod ſuper 
contentis in peritione, de cxtero indebite non onerentur, Er ſt 
per Magnates, aut alios contra fiat, habeant inde remedium 
juxta formam Statutorum tempore Dom! E. Regis Parris 
Domini Regjs nunceditorum : & har conſimile remedium 
de corodiis, & penſionibus per cocrtionem exactis, de qui- 
bus non fit mentio in Staturis. 


| Pro corodiis & penfionibus.] we yereafter in the end of 
this Chapter to whom, ayd in what caſes cozvdtes and penſions be due. 


T Perhendinationibus.)] ge hereof W. x. cap.z. 


T Juxta formam Statatorum:) That is tofay of W.x. Anao 3 E.1, 
Raſt. pl. fol. 373 cap. I. 


4 T Conſimile remediam decorodiis & penſionibus.] gitett 
E.N.B.230b. Corodium is derived a con & rodere, 1, fimul comedere ; pet to a cagedy be- 
14 H.6.111 long not onelyvicus, but vefticus, & alia yitz neceflaria, which is called wuftca- 
© E-2.cut1n V ati congruay as muchas a Ponke of the ſame houſe hath ; and a penſion is & 
ail --+ pearlyaunuitytokegrantedts one of the Kings Chapleines. The King thall 
Bra. lib. 3.fol. have a his Wazelet, and a penſion foz his Chaplein, out of all the rev 
231- 14 E.3- c- [{gious q eccle houſes of His fonudation (unleCe the tenurs bein frank- 
rody 5.25 6. almoigne) but by reaſon of dotation, if he be not founder, he ſhall have none,ans 
Eg kgs. ele h Luke be rl be tp ny The Abbot ge.Lhall 
n_—_— not be charged with a new penſion, though the Chaplein dye, during the life 
10 H4.33. of the Kiug ; but if the Abbot, ec. dye, his ſucceCo; Hail be charged, ratione 
_— | x, creationis, with a penſion. Af the Uadelet dye, another ſhall have the cazovy dn- 
_ LH, 7. 12, ring theKings4ife ; but if the Abbot, xc. dye, no new cozody during the life of 
F. N, B23. the fozmer Wavelet, 


—_9 


EM CAP, XII. 


Tem fi aliqui de tenura Domini Regis vocantur coram 
Ordinariis, extra Parochiam in qua degunt, fipropter 
ſuam contumaciam manifeſtam excommunicentur, ac poſt 
quadraginta dies procorum —_— {cribatur,prxtendunt ſe 
privikegiatos, quod extra Viltam feu 'parpchiam ſuam nan 
debcatvocari,& ficdenegatur breve rogium pro captioneco- 
| rundem. 


Cap13. Articali Cleri. 6zt 
tundem. Reſponſio: Nunquam fuit negatum, nec nega- 
bicur in futurum. 


ſui, quz obſcrvari debebant in regno moe Clarendon, 


nicetur,nec alicujus eorum terre ſub interdifto {mm prius Dominus Rex;h in See Cap. 15. 
regno fuerit, conveniatur, vel Juſticiarius jus, fi fuer* extra regnum, ur reftum de eo 
faciat, ut quod pertinebat ad Regis Curiam, ibi terminetur, & de co quod ſpeRtat ad 
Curiam Ecclefiaſticam ad candem mitratur, & ibidem terminetur. And the reaſon 
of this law was, fez that the tenures by grand Serjeanty, and Knights ſer- 
dice incapite were foz the honour and defence of the Realm ; and concerning 
thoſe that ſerved the King in his houſhold, their continual ſervice and atten- 
dance upon the Royal perſon of the King was neceary. | 
Df this lat the Clergy here complained not, and other then this concerning 
tenure, xc. in the petition mentioned, we remember not any; ſo as we may yz; cap.7. before 
conclude this point, that this wzit de excommunicato capiendo (as hath ben ſaid) Ror, clauſ. in 
procedir de pratia Regis. dorſ, 19R. 2. 


CAP. XIII. 

Tem peticur quod perſonz Eccleſiaſticz, quas Dominus 

Rex ad Beneficia preſenter Ecclefiaſtica, fi Epiſcopus cas 
non admitrat, ut puta; propter defe&tum ſcientiz, vel alam - 
cauſam rationabilem, non ſubcant'examinationem laicarum 
perſonarum-in caſibus antedi&tis,prout his temporibus axten- 
ratur de facto, contra Canonicas lanctiones :: {ed adeant Ju- 
dicem Ecclefiaſticum, ad quemde jure pertiner pro remedio, 
prout juſtum fuerir, conſequendo. Reſponiio: De idonie- 
race perſonz prexſentatz ad Beneficium Ecclefiafticum per- 
tinet examinatio ad Judicem Eccleſtafticum :' -8& ita ft ha- 
&enus uſiratum, & fiat in fliturum. wh 


T De idonictate perſon#.] Jt is required by law, that the perſon 
p:eſented be idonea perſona ; foz ſo be the wozds of the Kings wzlt, Przſcntare 
idoneam perſonam, And this idonieras conſiſteth in vivers erceptions _ 
pe 
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Regiſtr, 53. b; 
38 E:3:2. 29 E. lawzp, ercommunic 


5 4 +24 cerning his converſation, as if he be criminoſus, &c, Thirdly, concerning his 
34 H.6. 40. per | | 
Priſor, 5 1'.7. 19, f&D his flock 


11 11.7.7. 37. 


15 Hy. 7. 


9 El Dyer 154. 
1; El. Dyer 332. 


cots caſe. 


39E.3- 3. 
40 E. 3.25. 


w, I, cap. Fg. 


Articult Cleri. Cap.14; 


per 'ſenfed;; Sift; equcerping the perſon, as ba{fardy, 'villenzge, outs 
au ee atton, a lay-man, ES xd the like: Secondly, cons 


inability to diſcharge his paſtozal duty, as if he be unlearncd, and not able to 
with ſpiritual fed, 4c. And the examination of the alnlity and ſuf- 
ficiency of the perſon pzefented belongs to the Biſhop, who is the Ecclefiaſtical 
Judge ; and in this eramination he is a Judge, andnot a Piniſer, and may 
and ought to refuſe the perſon pzeſented, if he be not idonea perſona, And if the 
cauſe of the refuſal be fo2 default of learning, 02 that he is an Veretick, Schiſ- 
matick, oz the like, belonging to the knowledge of Cccleliafſieat law, there he 
mult give notice thereof to the Patron ; but if the canle be - _ as a fe- 
lon oz homicide, oz other Tempozat crime ; 02 if the diſability Crow by any ac 
of Parliament, oz other Lompozal law, there no notice ought tobe giten, un- 
tele notice be p2efcribed to be given thereby. But in.a Qyare unpedic b2eught 
again@ the 13iſhop,fup refuſal of the Clerk,he ui ſhew the canſeof his refuſal 
ſpecially.and diredly (foz whether the cauſe thereof be Qparitual az Tempozat, 
the examination of tho Biſhop concludes not the Plaint ile ) to the intent the 
Court, being Judges of the pzincipal cauſe, may conſult with learned men in 
that pzofoCion, androfoive whether the cauſe be juff 2 no; o2 the party may 
deny the fame, and then tho Court ſhall waite to the Þetropolitane to certifie 
the ſame-; oz if the cauſe bs Tempozal, and ſufficient in law (which the Ceurt 
mult decide) the ſame may be braverſed, andan iflne thereupon joyned, andtrt 
ed by the Cormtry. - And yet in ſome caſes, notwithKanaing this Katute, ido- 
nietas perſonz thall -bs dried by the Couadrey, o2 lfe there Houtd be a fuiter of 
julkice (which the law will nover ſuFor ) as iſthe inakility oz inſufficiency be 
alledged in a man that-is doad, this cafe is out of this Dtatute : fo the 1Siſhop 
caanot examine him, and the wozds of this Ac be, De idomcrace perſarue preſens 
tatz ad beneficiuma Feclef, pertinet examiaatio, &c, Aud canſcqueutly, theugh the 
matter be Spiritual, pet ſhall it be tried by a Jury, and ths Court, being afli&- 
ed by learned men in that pzofeſſion, may inſtruc the Jury as wcll of the Ec 
cleſtaſfical law in that caſe, as they uſually doe of the Common law, 


C Etita eſt hatenus uſitatum.) 9 as this Ad is a declaration of 
the common Law and cuſfomy gf He Realm, 


U— 


A CAP. XIF.. IR 
| Boden ones aliqua digrittas, wbi cle&tiq cft facienda, peti- 
K tur quigd cleQtores tibere poſsint cligere, ab{queinenfsione 
tirgoris 3quacungve potefllate feculari * '& quod ceffentpre- 
5, & opprefsiones in hac parte. Refponhio : Fiant libere, 
juxtz formam flaturorum & ordinationutn. 


. 
= 


Do Cleryy either remembped-nad the Veatute of Vf. $02 if they-did, they 


A-inke? beg it exhauded be Occ] ; al - Without quey- 
of did, and ſo it ts declar bo this | 4 wy is Is an ercellent law, ana 
wozthy to be put in execution. fff 


D& moze hereof befoze in the expoſition upon the ſtatute of W. :. 


CAP 


Cap.15. 


bear, nec aliquid contra ipſum heri, per quod ad pericu- 
lum mortis, vel ad mutilationem membrorum yaleat per- 
yeniri : ſeculares tamen Judices Clericos ad Eccleſiam confu- 
gicntes, & reatus ſuos forre conficentes faciuntabjurare reg- 
num, & eorum abjurationes admitrunt ex illa cauſa, quan- 
quam ecorum Judices ſuper hiis non exiftant : ficque datur 
laicis indireCte poteſtas hujuſmodt Clericos craciandi, fi ip- 
ſos poſt hnjuſmodi abjurationem in regno contigerit inve- 
niri : ſuper quo petunt Prelari, & Cler' tale remedium ad- 
hiberi, ut immunitas Eccleſiz, & perſonarum Eccleſiaſtica- 
rum conſervetur illz{a. Reſponhio : Clericus ad Eccleſiam 
confugiens pro felonia, pro immanitate Eccleſiaftica obti- 
nenda,ſ1 afferit ſe eſſe Clericum,regnum non compellarurab- 
jurare, fed legit regni ſe reddens gaudebir Ecclefiaſtica liberta. 


Articult Cleri. 
CAM AF, 


Tem,licert Clericus coram ſeculari Judice judicarinon de- Cultumier 4e 


te,juxta laudabilem conſuerudinem regni hactenus uſitatam. 


Yere the cl:tme ofthe Clergy is generall, that Clericus coram ſeculaci Ju- 


dice judicart non debeat : nec aliquid contra ipſum fiert, per quod ad periculum 
morus, vet muatationem membrorum yaleat perveruri : Let tis fee what pzivi- 
ledge the Clergy had allowed unto them in criminall caſes : Firf,let ns ob- 
ſerve what our ancient Authozs have holden in that caſe: Secondly, what Re- 


cozds of Parliament, and other Reco2vs have delivered tous : Zhirvly, what 
Acts of Parliament have eftabliſhed in theſe caſes : Fourthty, what have the 
judgements and reſolutions ben of Judges in our boesand repozts. And 
laſtly, from what rot this ptviledge of Clergy ſpzang, to exempt theur from 


the commen juſtice of the Realm. 
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Norm.cap.$3. 


Bratton faith, Cum Clericus cujuſcunque ordinis vel dignitatis captus fuerit Cuſtuniier ubi 


pro morre hominis , vel alio crimine, & impriſonatus » & de eo peratur Curi 
Chriſtianitatis ab Ordinario loct , &c, impriſonatus ſtatim e1 deliberctur, 8c, 


donec X crimine fibi impofito fe purgaveric comperenter , vel in purgatione 
* defecerit, proptex quod deber degradari , &c, cum anutem Clencus fic de crimine 
conyitus deoradetur , non ſequitur alia pxna pro uno deliflo, vel plurcibus, Sce the tature of 


ante —— perperratis, 


that he 


a ſupra, 


Vere thze things are fo be noted : Firft, 23 11:8. cap.i+- 
ginneth with the greateſt felony,that is, the death of man : Secannty 
that atbeit he were foumd guilty, and coutv not parge himſelf defoze the ©2di 


& cap. 1.1 E.6. 
” cap. 10. &c. 


” BraR, kb4. 


nary, yet all that the D2dinary could dot was ts degrade hins. Thirdly, that he ol. : 2 3.6. 
could have ng other puniſhment foz that felony, oz any other fozmerly done, but 
degradat 


ton. 


Britton alfo ſpeaketh onely of fetony $ Ec & le Clerk encoupe de felonie alledge 
Clergie, & ſoit nie] trove, & per Ordinarie demand, & ſoit enquiſe coment ilelt 
meſcru , & fil ſoit nient meſcru, &c. ſoit arge tout quirs , 8 fil ſoit mefcrue, 
h foient ſes Chateux taxes, & cs terres priſes in nottre maine , & ſon cors 


deliv*-al Ordinarie, 


- Accoading to Brcrcon, When one of the Chergy was invited of felony, xc. and 
the D2dmary vemanved him, pet to the onv {faith the * Recogd) ur ſciatur qualis. 
MP mmm 


deliberaretur 


Bri. fol, rr. 
Stam. pl. cor. 
I23,c. 


8 E.2, coron.417:s 
17 E.2. ibid 386: 


3H.7.12, 


* Mirr. cap. 3. del 


exception de 
Clergie accord. 
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deliberaretur Ordinarie, an enqueft was charged ly the Ceurt fo enquire, whe- 
ther he were guilty, 02 no. And though he vas ſcundecuilty Ly this cnguft of 
office, yet was he delitercd to the D2dinaty, end 1s chattclls ſeiſcd, z.nd his 
lands taken int the Kings hands, es Britton ſaith, | 

Flet.l.6.ca. 36. Fleta ſaith, Si criminaliter agatur verſus Clericum, quamvis Clericus reſpondere 
yoluerit in foro {cculari, Judex tamen Ecclefiaſticus cognitionem hakere nen poterit, 
nec regiam auferre juriſdiionem : In cauſa enim ſanguinis non poterit Ecclefi- 
aſticus Judex cognoſcere, neque judicare , nifi irregularitatem committat, Er 
quamyis neminem yaleat morti condemnare, degradare tamen poterit criminum 
conviRos, vel perpetua ns mmrnrnay - ore A 

REO The Mirroz hath generall wozds , Leſeliſe & cy enfranchiſe que nul 1a 
eos. bats =—_ ayer conuſans de Clarke, tout le wailok le Clarke, ſin pur fo 
ud ez &c. 
wo of theſe ancient Anthozs hate ſpoken of felony, and ſo are the other 
two to be intended ; foz the pziviledge of the Church did not extend to high trea- 
ſon, crimen 1xſz Majeftatis, as by divers judiciall reco}ds and «uthozities in law 
ſhall appear. | 
Walter de Berton Clerk connterfeited the great Deal, which was high trea- 

Rot. Parl.anno gp crimen 1z{x Majeſtatis, whereof he was indited and convided : foz ſo the re- 

0 B0006S co2d, ſaith, Qui conyitus fuir pro falſificatione Sigilli Domini Regis, quod tra- 
datur Epiſcopo Sarum, qui cum petit ut Clericum ſuum, ſub parna & forma 
qua decet, quia yidetur Concilio, quod in tali caſu non cft admittenda pur- 

atio, 
: This delivery to the D2dinary was by o2dinanceof Parliament de gratia, 
& non de jure : foz it was reſolved, that he could not make his purgation ; and 
therefoze he was delivered to him ſub parna, &c, Jnthe raign of E.z. it was 

Trin, 21 E.z.c0- taken fo2 a generall rule, Quod privilegium Clericale non competit ſcditioſo equi- 

— Be it173- tant? cum armis, platis & cotearmuris, ſecundum leges Angliz, | 

_ Rom, In 17 E.2. in the time of the Parliament, Adam de Orleton, Biſhop of 

m. 6. Perefozd, was indited of high treaſon, foz being party and pzivie, aiding anda- 
betting of Roger Mortimer Earl of Parch with hozſe andarmes in his open re- 

Henricus Blan- hg{lion ; and becauſe he could not have any pziviledge of Clergy by the com- 

_ mon Law, the Archbiſhop of Canterbury, Pozk,and Dublin, and their Suffra- 

| gan Biſhops, came to ths Barre ( in that diſozdered time) and with fozce tok 

Linwood tir. De him from the Barre : all which was done by pzetert and colour of the Canons 
foro comper' cap. of the Church, Whtch you may read in Linwood. 

Contingir. But, omitting many other things that might be here rehearſed, let ns ſ& 
what Acts of Parliament have ozdained in this caſe ; fo2 the Clergy never 
thought themſelves ſure of this p21iviledge, till it was confirmed to them by anu- 

CP 2. 1-.. - thozity of Parliament, By the Tatute of W. r. it is pzovided . Quequant 

- = 102t Clerk eft priſe pur ret de felonie, & ſoit demand per Lordinarie, a luy ſoit liver ſo» 

See hereafter, lonque le priviledge de ſaint _— in tiel ap come ils appent, ſolonque le 

CIP. 5. cuſtome avant ces heures uſe, &c, wherenote, this Act extendeth but to felony. 

iu Se the expoſition of the ©tatute of W. 1. in this point, and the charge as is 

4 1 2:3 given to D2dinaries, that none be delivered without due purgation ; but it is 

$40; eld wozt hy our paines to read the Statutes of 4 H.4. and 23 H.8. 
After this @tatute, and in this Kings time Guinandus de Briland, Parſon of 


TL coram Domi- 


noRege apud Snodiland in the County of Kent ( in which Towne Solomon de Rojfc,one of 
Sandwicum in the Kings Juſtices in Cire, and one that puniſhed the extoztions and other 
cro' Hilaril,an. crimes of the Clergy, dwelt) came fo dine with Solomen de Rolfe, and bzought 


= + 70%15-  poyſon with him of his malice pzepenſed,to murder by poyſon the ſaid Solomon; 


and the recozd of his inditement ſaith, Cum eo comedir, & poſuit venenum in 
cibo & in potu ipfius Solomonis, & ipſum impoiſonayit, per qued, poſt quinde- 
cim dies ſequentes ade obiit : And albelt of all felonies, murder is the wozi, and 
of all murders, murder by poyſon is the moſt nnavoidable and deteffable, and 
Guinand being indited and arraigned upon the ſaid inditement, Er quzfitus qua- 
licer ſe pellet acquietare, dicit, quod Clericus eſt, & non poteſt kic inde _ 

ere, 


my 
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dere & ſuper hoc venir frater Thomas Epiſcopus Roffenſis, -& perit ipſum tanquarn 
Clericum, &c, Ec ut ſciatur qualis deliberare deber, inquiratur ret vericas pet patriang; 
& Jurat* &c, dicunc ſuper ſacramentum ſuum , quod przdi&* Guinandus dedit pre- 
dit* Solomoni venenum unde impoiſonarus fuit, & inde obiic, ut prediftum. cf}, 
But in the end he was delivered to the Þ2zdinary, as by the recozd it appeareth, 
and thereby, foz any thing that we find in that oz any other recozd, he eſcaped 
the ſentenceof death , which was due foz his offence by the Law of GD D, 
and by the common Law of the Realm grounded upon the ſame, Quicu Genel. cap. 9, 
effuderit humanum ſanguinem, tunderur ſanguis i1lius, ad imaginem quippe Dei ver. 6. 
faRus eſt homo, Andagain, in the 1Bok of Numbers, Hzc {empiterna erunt & Numer, cap. 35. 
legitima in cunis, homicida ſub teſtibus punierur, &c, non accipies pretium ab eo, VIr. 29,30,3133 $+ 
qui reus eft ſanguinis, ſtatim & ipſe morierur, ne poluatis terram habitationis ycſtrx 
quz inſontium cruore maculatur, nec aliter explan poteſt, nifj per cjus ſanguinemy qui 
alterius ſangainem fuderit, 

Jn $ E,2. a Clerk convict foz felony, anddelivered tothe D2dinary, murde- 8 £.z. coron.419; 
red his Keper, and fled, & non obſtance clerimonia ſua, he was hanged. And 
the like was done in 22 E. 3» zz Eg ibid. 248. 

The abuſe of delivery of Clerks to the Dzdinary grew ſo infcllerable, as in 
the end it was taken away ; as hereafter ſhall be ſhewed. 

Dx the tatute of 18 E, 3. cap.2. concerning this matter. 

At ths Parliament holdenin anno 25 E. 3. the Clergy vid complaine, that Re. Pl, x; 8.3. 
one Hanketnn Honby a Knight, and one of the Clergy, had judgement given nu. 63. &c. 
againſt him foz high treaſon to be hanged, dzawn, and quartered : Alſs ſoz a 
judgement given againſt a Pzieff at Nottingham , foz killing of his Þafter, 

- Thomas Cibethorp , a Clerk of the Chancery, one. of the Kings Ju- 
ices. 

And laffly, foz hanging of divers Bonks of Combe ſa2 felouy. Thereypon :; e.3.ca.4, & 7 
at this Parliament an Ac ofParliament was made, wherein it is recitep,that 4 H. 4. cap. 3. 
the Pzelates had gievouſly complained, pzaying thereof remedy, foz that ſecu- 
lar Clerks, as well Chapleins, as other Ponks, and other people of religion 
þad been dzawn,and hanged by award of the ſecular Juſtices, {a p2ejudice of the 
franchiſes of holy Church, #c. It is accozded and granted by the King, that all 

manner of Clerks, as well ſecular as religious, which ſhould be convia befoze 
ſecular Juſfices fo2 any treaſons o2 felonies touching other perſons, then the 
King bimſelfo2 his royal Pajefy, ſhould freely have and enjoy the p2iviledge 
of holy Church,+c. Yereby two things are to be obſerved : Fir{t, that be Chill 
not be delivered to the Dzdinary befoze he be convicsd : @econdly, that the p21- 
viledge of the Church extended not to high treAſan touching the King, crimen 
lzſz Majeſtatis, but to petit treaſons and felonies touching other perſons. 

About fix years after this Act, the Abbot of Piſſenden in the Conaty of ©. Rege 
Wuckingham, .was adjudged to be dzawn and hanged foz high treaſon, yiz. foz Mich. z: E. 3: 
contrafactione, & reſeCtione legalis monerz, ror, 55. Buck. 

At the Parliament holden in the firſt year of H,4.on the firff Thurſday after Roc. Pacl. x H. 4. 
the Biſhop of Canterbury had willed the Lazds, that in no wiſe they ſhould diſ- nv. 7 3. 
clofe any thing that ſhould be there ſpoken,the Carl of Bogthumberland deman- 
ded of the L02vs what were beft to be done ſoz the life of King Richard the ſecond; 
thus far are the wozds of the Roll of the Parliament : At this tine ſpake that 
wozthy Pzelate John Merkes Biſhop of Carliſle, and Gatd, that they ought not 
to pzoced to any judgement againft King Richard foz four cauſes : Fir, that 
the Lo2bs had no power to give judgement upon him that was their ſuperiour, 
andthe Loz2ds annointed : Secondly, that they obeyed him ſoz their @overecign 
Lo2dand King 22. years 02 moze : Thirdly, if they had power to give judge- 
ment againſt him, they aughtin juſtice ts cail him to bis awſwer - fog that (ſaid 
he) is granted to the cruelleſt murderer,.oz arranteſt thief in ozdinary Courts 
of juſtice: Fourthly,that theDuke of Lancaſter had dane moze treſpaCe to King 
Richard andhis Realm, then King Richard had done to him 03 them, 4c. and 
deſired, that if they would pzoceed againit him, that the names of them that ſo 
Dmmm 2 woulp 
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would pzoceed might be entred info the Parliament Rell. It is true, that the 
Parliament Roll omitteth this ſpeech of the Bilhop, tut it appxareth by the 
Partiament Roll, that the L 02ds pzocededagainft King Richard, and adjudged 


him to perpetual p2iſon, whoſe life they would by all means to Le ſaved; a the —.._ 


Roll repozteth. The names of the Biſhops, and L 02ds, znd Knights that aſ- 
ſented, are ſet down, as the Roll of the Parliament repozts ; ſo as it ſemeth, 
that the tout and reſolute ſpeech of the wozthy Biſhop w2ought ſome effec : 
Foz this ſpech he was arrcfted bythe Earle Barthal, and being foz a ſmall 
time committed to the cuſtody of the Abbot of Saint Albans was ſon deliver 
ed ; againſt him never any judicial pzoceding was had fo2 this ſpeech in Par- 
liament : but this'Bilhop, tranſpozted with erceſſe of zealc, and affcnionate 
deſire of the enlargement and reffifution of King Richard, was partyand p2ivy 
to the conſpiracy of Thomas Holland Earl of Kent , John Holland Carl ef 
Yuntingdon, John Montacute Earle of Salisbury, Edward Carl of Rutland, 
Vid. Ror. Parl, Thomas Lo2d Spencer,and others, to Kill the King, under colour of Jouſting and 
an. 2.H.4. nn.30. Paſtimes in the Chziſtmas time, at the Caſtle of Windeſo2, where the King 
eas _ * lay inthe firſt year of his reign : fo2 this he was inditedof high treaſon, ar- 
Hill, z B. 4. :o- Fatgned, tryed, and had judgement as in caſe of high treaſon. Bynt cor Regis in 
ram Rege, rot, 6, manu Domini, the King pardoned him, and ſet hum at liberty, PBany noe P2C- 
fidents might to this end be pzoduced, but we will conclude this point with a 
Trin, 24 H. 8, Teſolation of all the Judges in 24 H. 8. A P2ieft was attcanted by verdic at the 
Juſtice Spilmans Gadgle delivery at Newgate, fo2 clipping of the Kings coine,viz. George Nobles, 
report. and by advice of all the Judges ,judgement was given 2gainft himto be dzawn 
and hanged, as another lay perſon, becauſe it was high treaſon, and without de- 

gradation he was-erxecutedat Tibozne. 
Now fo2 Purder, Burglary, Robbery, Sodomp, Rape, Burning of houſes, 
and many other Felonies, the benefit and p2iviledge of Clergy is taken away 
| by divers Acts of Parliament, whereunto the Biſhops were pirty, whercof 
Lib.11, fol.zg. You may read lib. r 1. Alexander Poulters caſe, and where the benefit and p2ivi- 
Alexander Poul- Ledge bf Clergy remaineth, the party that takes the benefit of it hill not be de- 
ters caſe. 23 H.8, livered to the D2dinary, no2 make any purgation(which had ben mach abuſed) 
car. 25 H.8.c.3. but fozthwith be entarged and delivered out of p2iſon by the Juſtices, by whom 


_ <a,14  fuchClergy is allowed, as by another A of Parliament, whereants the Bi- 


2 E.6. cap.1z, Wops were party, appeareth. 
5E.6. cap.9. * Amongſt the ancient cuſfomes and liberties of England recognized and de- 
$ El. cap.4. clared in the Parliament befoze mentioned, holden in the cieventh year of Hen- 
- 1 1g '5- ry the ſecond, this was one, Ceri accuſari de quacunque re, ſummoniti a Jutticiario 
* 11H. T 'apud Regis, veniant in Curiam ipfi reſponſurt tbidem de hoc, unde videbicur Curiz Regis 
Clarendon, ubi quod bit fit reſpondendum, & in Cura Ecclefiaftica, unde videbicur quod ibi fit re- 
ſupra cap.12. ipondendum, 1ta quod Regis Juſticiarius mitter in Curiam ſanttz Ecclehz, ad yiden- 
dum quomodo res 1bi traſabitur, & f Clericus convictus, vel confeſlus fuerit, non de- 
bet cum de cxtero Eccleſia tueri, Doas in effec the ancient law and cuſtome of 
England in that caſe is reſto2ed. 
Polichro, lib. 4. Laſtly, out of what rot this pziviledge ſpzang 2 It fok his rot from a Con- 
cap. 24, Gaius MCfitntion of the Pope,that no man ſhould accuſe the P2ieſts of holy Church be- 
Pope, foze a ſecular Judge, which being contrary to the Crown and Dignity of the 
King, and common Law, bound not here, till if was confirmed by Parlia- 
ment, and the rather, foz that the Church had no power to punith the offence ; 
but where their claim was general, the Parliament of Edw. r, and cuſtome of 
the Realm reffrained it only to felony, ſo as they were to anſwer to high trea- 
ſon, and all offences under felony, 


vid. Samf. p, = Clericus ad Eccleſiam confugiens, &c.] wythis Law, ifa- 
cop.132,123.&c, ny that was infra ſacros ordines committed felony, and foz his tuition fled to a 
Church, if he claimed the pziviledge of his Clergy, he ſhould not be compclled to 
abjure, but ſubmitting himſelf to the law of the Kingdome, he ſhould cnjoy the 


p:iviledge of his Clergy. De moze of this matter in the nert $ ſecundum laudab? 
« Sccundum 


Cap.16. Articel: Cleri. 


T Secundum laudabilem conſuerudinem regni.] s9 as this 
p:ivilege of the Clergy tak not his vigo2 02 ſtrength by fozce of any fozrain 
Councel oz Canon, but by authozity of Parliament, and by the laudable law and 
cuſtome of the kingdome, - a point wozthy of obſervation, the anſwer being ſo 
-- cautelouſly penned in thoſe dayes, left any thing in the petition ſhould counte- 
nance any fozraign juriſdiction ; But lo far as lex & conſuctudo reoni have al- 
lowed” of the p2iviledge of the Clergy, ſo far, and no further it is to be al- 
lowed ; and yet with this limitation, ſo as the Clerk would ſubmit himſelf (as 
hath been ſaid) to take it by the law of the Kingdome erpzeſſed in theſe wozds , 
Sed legt regni ſe reddens, &c, 
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Vide W.r. cap.z. 
ſolonque le cu- 
ſtome avant ces 
heures ule, 


Ve that is within ozders hath a p2ziviledge, that albeit he hath had the pzivi- 4 H.7. cop.13, 


ledge of his Clergy foz a felony, he may have his Clergy afterward again, and 
ſo cannot a lay-man ; and he that is within o2ders, and hath his Clergy allow- 
ed, ſhill not be bzanded in the hand. But theſe pziviledges are given by Act of 
Parliament. 


CAP, X/FTL. 


| fre quanquam confeſsio coram illo qui non eſt Judex 
confitentis, locum non tenear, nec ſufficiat ad faciend' pro- 
ceſſum, vel ſententiam proferendam : quidam tamen ſeculares 
Judices Clericos,qui de foreſno in hac parte non exiſtune, re- 
atus proprios, & enormes, ut puta furta, roberias,homicidia, 
coram eis confitentes,admitrunt accuſatione illori,quam ipfi 
communiter vocant appellum, ip ſos ſic cofitentes; & accuſan- 
tes, ſeu appellum facientes, non liberant Prelaris corum poſt 
premiſſa, quanquam ſuper his fuerint ſufficienter requiſir, 
licet coram cis etiam per confeſsionem propriam judicari vel 
condenari nequeant,ab{que violationeEccleſtaftice libertatis, 
Refponſio: Appellatori in forma debita,tanquam Clerico,per 
Ordinarium petitoliberratis Eccleſiafticz beneficio,non nega- 
bitur. Nos deſiderantes ftatui EccleſizAnglicane, & tranquil- 
licati, & quieti Przlatorum, & Cleri przxdictorum (quatenus 
de jure poterimus) providere, ad honorem Dei, & emendati. 
onem ſtatus dictz Eccleſhiz,& Prelatorum,&Cleri przdicto- 
rum, omnes & {ingulas re{ponſiones przxdictas, ac omnia & 
ſingula in ceiſdem reſponſiontbus content” ratificantes & ap- 
probantes, ea pro nobis & hzredibus noſtris concedimus, 6 
przcipimus in perpetuum inviolabiliter obſervari : vplentes, 
& concedentes pro nobis & hzredibus noſtris, quod prxditti 
Przlati,& Clerus, & corum ucceſlores in perpetuum in pre- 
miſkis juriſdictionem Eccleſiaſticam exerceant,juxta tenorem 
reſponſionum prxdictarum,abſque occaſione, A 
ye 
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yel impedimento noftri, vel noſtrorum heredum, ſeu mini- 
flrorum quorumcunque. In cujus, &c. Teſt. &c. 


We have b&ft the longer in expoſition of the fozmer Chapter, becauſe ws 
Gould be the ſhozter itt this which ſomewhat concerneth the ſame matter. 


q Appellatori , 1: Probators.] Albett the Clergy here pzetended, that 
the confeifion of a Clerk (when þe was inviced of felony, and confeſſed the fe- 
to E.3. cor. 247. Lofty, and became aft appzover) was coram non Judice ; yet the continual opinion 
27 H. 6. fol — and reſolution of the Judges were againſt this : foz they reſolved, that ſuch a 
33E-43: 3" Clerk as confelſed the felony befoze a ſecular Judge, could not make his pur 
ron. 138, | gation, and conſequently, the confeion did bind hin ; and therefoze Shard in 
Vid. x2 R.2.co- 45 E, 4. ſpake itt the perſon of a Pzelate. And when the Clerk was delipered 
ron 109. & 247. ty the Þ2viiiaty, withbut any purgation to be made, he onght to have degraded 
v E-2. cor00.417. y4m., but commonly, if the offender were a Ponk, he delivered him tohis Ab- 
bot to remain in the Abbey perpetually : and if he were ſecular,he remained in 
the Bilhops pziſon, ec. in a very favourable mariner ; whtch abuſes grew ſo 
odious and inſufferable in entouragement of malefacozs in their wickedneſſe, 

as they were juſtly taken away, as ts afozcſaid, 
24 F. 3-730. An appeal of robbery was bzought againft J. de B, Bonk of L. who pleaded 
ide yy. pate cn the Vet or. and che fad Work Wong Wit of rem 
"1 ©.11.1-, © Guilty, wheren | ot of L. and the ſaid Pon ght a wait of confÞi- 
Magd, Colleds* racy againit divers, which 20citd ttd abetted the laid appeal, and retoverfda 
pon oe in Tome 6 Which could = have vien — , Unleſe the 
nk had b6 itumo modo acquictatus, befog? a competent Judge : and here- 
by it appeareth tar a Clerk iaight wave the pziviledge of his Clergy, if he 
wotlld, aid be tried by the colrfe -of the eommon' WnW, And tte, when he 
Knew himſelf free and innocent, then he wouldbe tried by the common Law ; 
but when he found himCelf foal and guilty, then would he ſhelter himſelf under 
the pzibiltvxe of his Clergy t and thongh ſhey comnitted Tenpvzal rrimes,yet 
willy thep wit de tried by the Ttmipozal laws, which was the moze agatnff 
reaſon, becauſe no other law within this Realm could puniſh then fo; the ſame, 
but theZempozal laws baly. 


SSTRSSSSSSRSSASRSSSSNSSSSSASSS 
The Expoſition of 18 Edw. 3 Cap. % 
of Tithes. 


wh —_—_—— 


— 


Tem que per la ou Briefes de Scire fac' cient eſtre grantes a 
rner Prelates religious & auters Clerkes, a reſpondre des 
Diſnes a noſtre Chancerie, & a monſtrer fils eient riens pur 
enſacbent riens dire pur quoy tiels Diſmes a les Demandants 
ne dcinent eftre at & a reſponder auxibien aux nous, 
come a partie de tieux Diſmes.FQuetieux Briefes deſere en a- 
vant ne ſojent grantes, & que les proceſſes pendants ſur tieux 
Briefes ſoient anientes & repeales, & que les parties diſmiles 
devant ſecular Juges de tiels manners de pleas : ſaves a nous 
noſtre droit tie] come nous & nous Anceſtres ayouns eit, & 
ſoloions avoir de reaſon. En teſtimoinancede quele choſe, 
a le requeſt des dites Prelates a ceſtes preſentes lertres avons 
fairmetre noz ſcale. Done a Londres le 8. jourde July lan de 
noſtre reigne Engleterre Diſoitiſme, & deFrance Quints, 


Befoze we enter into the expoſition of this Ac, we will cleare it of an ob- 
jecion againſt the life of if, viz, Zhat it ſhould be no Ac of Parliament, but an 
ozdinance made by the King onely at the requeſt of the Pzelates : And that 
the King to theſc letters had put his ſeal, and the Tefte and date as done by ths 
King only ; all which, ſay they, appear in the Parliament Roll, andthat ths 
clauſe of En teſtimoinance de quel choſe, &c. ts left out of the pint. 

But hereunto we anſwer, that by the ſaid clauſe En teftimoinance de quel,&c, 
is to be underſtood, that this Act was ſo plauſible to the Pzelates, that they re- 
queſted the King, that it might be eremplifled under the great Seal ſoz the 
better pzeſervation thereof, which the King granted. This Parliament be- 
gan the Punday after the Oftab.Trinitatis, Which was 16 Junii ; and this exem- 
plification was $ Juli after this Act was paſſed, there being but ſeven Ads 
paſſed at this Parliament. And En teſtimoinance de quel, and the whole clauſe 
following, are wozds of an exemplification. 

Now that this ozdinance befoze the clauſe of the eremplification is an Actof 
Parliament, Firſt, is p2oved by divers reaſons, viz. The title of the Parlia- 
ment is, Incipic Statutum Regis Edwardi anno regni ſui decimo oQayo. Decondly, 
it is entred in the Parliament Roll. Thirdly, it was by fozce of the Kings 
wzit, (as the uſage then was ) pzoclaimed as an Ac of Parliament, which 
wzit in French we thinke god to tranſcribe tn theſe wozds : Edward per le 
orace de Dieu Roy dangleterre & de France,8& Seignieur dirland a noftre Viſcount de 
Nottingham, ſalus, Saches que a noſtre Parliament tenus a Weſtm* le Lundye 
procheine apres les Oftaves de la Trinity procheinie paſſes entre autres choles 
monſtres , afſentus , & accordes cn dit Parliament , fi furent monſtres , aſſentus 
& accordes les choſes ſous eſcrites. And aftef a rehearſall of all the Statutcs, 
whereof this ſeventh Chapter is one, the-concluſion is, Ec pur ceo yous 
mandous, que touts les Statutes faces crier & publier, & fermement tener per mye 
yoſtre Baillie ſolonque la forme & tenur dicelle, Er ceo ne lefles cn aſcun 


mannere, &c, 
Any 
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Vide Ror. Pal, 
i1TE.z. nw. 314 


640 18 E. 3. Cap. 7. 

AndE,N.B. 30 E. taketh it fo2 a Statute,and ſo it hath eter been by the gene- 
rat conſent from time to time of lcarned men. And ifif ſheuldnot be a Sta- 
tute, it would wozk great trouble and diſquiet in the Kealm, Now that 
we have cleared this objection, let us peruſe the wo2ds of the Act. 


« Oubriefes de Scire facias cient eſtre grantes, &c.] This 
rehearſall in this ſtatute is true ; foz we have found, that upon divers matters 
of recozd, that is to ſay, enrolled, returned, 02 removed into the Chancery: 
Firſt upon tithes granted by the Kings Letters Patents , which are _ | 
in the Chancery, wzits of Scire fac' were bzought in that Court , as taking 

in bundello bre- example foz many : In 17 E, 3.aScue fac was b;ought by the King, andthe 
vium, an 37 E-3. Dean and Canons ofthe Kings free-Chappell of Saint Martins London, upon 
parr. x.&3-in Letters Patents of Mawd,: quondam Reginz Angliz, of tithes, xc. againft the 
rurri Lond0> = gt of @aint Johns of Colcheſter, who tok the lame after ſeverance, wherg- 
———_ unto the Abbot pleaded, 4c. wozthy to be ſeen. 


« A garner Prelates religious & auters Clerks &c.] gue, 
this Scire fac” was not bzought agamnik the poſſeſſozs of the land foz ſubſtragion 
of tithes, but againſt the P2elates, o2 other Clerkes, which tok the tithes 
after they wore ſevered. ©&@ 6E, 1, 1n bundello petitionum 1a. turri London, 
where the petition was foz ſubſtracion of tithes, to be put in poſſeſſion ; the 
anſwer was in Parliament anno 6 E, 1, Rex non intromittit ſe de hiis que taliter 
ſpe&ant ad forum Ecclefiafticum, proſequatur jus ſuum yerſus Clericum coram Or- 

inario, Yerewith agreeth Bracton, lib. 5. fol. 403, & 407. 

* See22 all. Commiſſions ont ofthe Chancery were direded to certain perſons, giving 
pl. 75. them authozity to enquire, whether ſuch a ſpiritual perſon ought to have tithes 
a Ror. dauſ.7. of ſuch lands, whereupon Inquilſitions were taken and returned; and ifit were 
E, 2+ found foz the ſpirituall perſon, upon this reco2d he might have a*Scire fac? a 
bln kin. Tem cainſt any Pzelate religious, o2 other Clerk that twk themaſfter ſeverance, 
GR g *CCompertum eft per inquifitionem ReRorum, & Vicariorum vicinorum de Ewel, 
<2 afl.pl.75- quod Vicarius Ecclehz ibidem percipere deber minutas dectmas omnium animalium 
38. al, pl. 20. ijbidem, & molend* aquaric* ibidem, WBut no Scire fac. Was ſued hereupon, fo2 
——_—_— that the Uicar was to ſue fo2 ſubtraction of theſe tithes againft the owner of 
2 ch, thelandin the piritual Court" | 

1$ E.r. the Bib. * Alſo upon a fine executoay of tithes befoze this Act, the tenonr whereof 
of Carl fles caſe, Wag removed into Chancery, a Scire fac* did lye therefoze again{'the ſpirituall 
ro whoſe prede- perfon that perned the ſame after they were ſevered. 


celors Hen. rex 


yerus concefſit q Savant a NOUS noſtre droit, &c.} J3y fo2ce of this © ſaving 


; omnes decimas mot onety the King himſelf, but the Pzovoſf of C. being the Kings Patentee of 
x F _— E!- tithes of the new affarts in the Fozeft of Rockingham in the County of Nozth- 
7 =_ this AG hampton, bzonght a Scire fac* in the Chancery after this ſfatute,againlit certain 
of18E.3. is not perſons of holy *Church,who had taken the tithes granted to him,to have execu- 
mentioned in tion of the ſaid fithes,accozding fo the Kings Letters Patents. The * Defen- 
this book of AID dants pleaded to the juriſdiction of the Court,that the conuſans of this cauſe foz 
om tithes appertaireed to Court Choiſtian, and not to the Chancery, whereunts it 
be within the Sa- Was anſwered by the Court, that that was to be underſf@od, where the ſait was 
ving. taken agatinft them that ought to pay the tithes (that is to ſay)foz ſabtracion of 
c Nore,albeit this tithes, and not when it was bzought againſt them, that were w2zongfall takers 
=_ was _ of the tithes, And all this is wetl warranted by the bok,whereupon the Defen- 
ere Ddants pleaded fo iſſue, and the recozd dclivered over to be tried in the Kings 
ſenſe & reaſon of Bench. De& Hill, 32 E.1, coram Rege Wigorn' the Pzio2 of Wozceſters caſe 
the common law reſolved by the Chancelloz, Treaſurer,and all the Judges and Barons, that ap- 
before thisft2- y30p2tation of tithes is no Yoztmaine, * Quia decimz ſunt merz ſpirituales, qua- 
ſh _ ;, Tumcognitio ad Curiam Chriſtianicatis pertiner, & non ad Curiam iſtam, 
?" banco rezis, And yet the inference that Firzherbert maketh, that befoze this Statute of 
rot. x35. Buck. 18 E,z. the right of tithes was tryed in the Kings Court,was true ; foz upon 
F.N.B.z3oE. a Scire facias by a ſpirituall perſon againft a ſpirituall perſon, and foz 


tithes, 
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tithes which were Spiritual, the right of tithes was triedin the Scire fac? be» 

for this Statute, albeit the tithes were ſebered, which 1s now taken away in 

caſe of the Scirc fac? by this @tatute. 28 E.3.f0.6,8.2.b 
And at this day, albeit in caſe of tithes, the parfies by pleading admit ** £-+ 53> 2+ 

the Juriſdiction of the Court , yet if it be between Dptritual pcr-ons, and the py H.6 

right of tithes come to be tried, albeit it be after the tithes ſevered, the 10H 6.12.68.4.7 

Court Ex officio ſhall oufte the Court of Juriſdiction, which "| 4.4 

we hold, where the right of patronage was not dzawne in- Trio. 5E.1, in Baaco zy. Norff.Bafdh, 

queſtion , was wzaught by the conftruaion and conſequent Po Bob, POebHs No. Abb,ge Setbies 

of the ſaid Statute of 18 E, 3, fo2 befoze that Statute right 4 Palch,zg E,x. in Banco Ror.45. 


; . l aſch.7 E.1.inÞB Ror.98. 7 
of Tithes, after ſeverance was tried in a Scire fac* by the x1;z. Venbreges Caſe. Mich 6 —_ - 


Common Law in certain caſes. But When the right of Banco Rox. 88cS#lcp. Brag. 15.403; 
tithes trench to the diſſolution oz diminution of the Advow- pan de adygcat. Eccl. ſpeRtan ad 
ſon, #c. in certain caſes, the right of tithes at this day ( as «naar TC S36 Glany. 1.4. 
hath ben ſaid) thill be trid in brevi de re&o_2dvocat® de» Rr. Par ILL pains 4 ey 
cimarum , and in the Indicavic ; but neither of theſe W2itS-'44 k. 45.b.c.d. 50.4.1. 51, c.1. 30. ; 
give any juriſdiction to the Kings Court, to hotd' plea fo2 fub- ; 37.c. Vid,brev.de Indicay, Vid.Regit. 
traction of tithes , but that is ſent to the Eccleſiaſtical Court. 29 b. de re$. adygcar. decim. Regiſt, 
termine. 36. b. probibjtioa de decimis repararis. 
to be W. 2.Cap. 5. 4 E. 3. 27. Per Parning. 
5 E.3-4:. 8E.3, 49. 38E.3 13. 16 Eg. Quare Impedit 147, 3i H.6.13.-39 H.6. 20, 13 E.4.43, 2 H,p.12. 
Do&. & Stud. Lib. 2. cap. 25. fol, x08. ? 4 
Nullus pro decimis quz ſunt ſpirituales de aliqua reparatione. pontis feu ali- Hil.z5E. 5.corsm 
quibus oneribus temporalibus onerari deber, But at this day if tithes be in the Reg Roe 2.Ml, 
hands of Tempozal men, they are by reaſon of them contributozy ts tempo- Pier k = 7 
ral charges. | alk bo - at. 
Where it is ſaid in ſome of our Bwks , that of ancient time befoze the Harpers Caſe. 
Councel of Lateran , any man- might have given his tithes ; | | 
to what Spiritual perſon he would , and that at that Coun- 4? H.7. fol.1B. a. per Brian. 44 E.3 F. 


| | | | - Do. & Stud. lib, 2. cap. 55. 7 B. 6: 
ccl it was p2ovided, that tithes in one Pariſh ſhould be gt- Dier fo 34. & Eee Lino 
ten to the Kedoz o2 Parſon of the ſame Pariſh, that he 44. in Leveſque de Wincheſters cale. 


that gave the Spiritual fob, ſhould reap Tempozal, #c, But Palos in 7 E.3. fo.s. pl 8. who 
The truth 1s, that J have peruſed the Councels holden , _ _ was Lord Treaſurer, 
at Lateran, and ſpecially that holden under Pope Alexander and after Lord Chancellor, yowcheth 


[ mi ir truly , for he ſaith , that of i 
the third, Anno Domini x 179. Aano 2 5 H. 2. and cannot finde ;;qe, Aud - __ ph oe hr 


any ſuch Decree : But Pope Innocenc the third, in a decre- by the Pope, the Patron of one Church 
tall Epiſtle, in o2 about the year of our Lo2d f 1200, and mighe grant his riches to another Pas 


the firſt year of King John dated at Laceran, direced fo the 3 tharix, by the conſtirutions made 
Archbiſhop of Canterbury, Ur Eccleſiis —— jute deet- _7_Foge Jongunt che _ . vile, 
me perſolvantur , hath theſe wozds, ervenit ad audientiam which you ſhall find in his 6 Epiſtle. 
noſtram , quod multt in Dioccfi tua decimas ſuas integras vel Decxer. lib. x. pag, 452, Edit. Colon. 
duas partes ipſarum non illis Ecclefiis in quarum parochits ha- = the Statutes of 18 E. 3. cap, - 
bitant , vel ubi predia habent, & & quibus Ecclehaftica pera- 4 ag by et: ow gms ws > 
punt {acramenta , perſolyunt y/ ſed eas aliis pro ſua diftribuunt 179,185, f Anno 2. Regis Hh—_ 
whluntate, Cum igicur inconveniens effe yideatuir, & a ratione In Bundello peritiogum Parliam. Anno 
diflimile , ur Eccleliz quz ſpirituatia ſeminane ,- metrere non 6-4. in Turri, 
debent a ſults parochtanis temporalia , & habere ; fraternitar! ru# authoritate 
przſentiom indulgemus , ut liceat tibi ſuper hoc non obſtante contradiftione yel 
appellatione cujuſliber, ſeu confuctudine hattenus obſervata 5 quod canonicum 
fyeric ordinare 8& facere quod Ratueris per cenſurain Ecclehafticam firmiter ob- 
ſeryari , nulli ergo; &c. confirniationis, 8c, Dat, Lateran Nonas Julii: And 
(that J make ſpeak cnce foz all) this Epiſtle Decretal bound not the Subjects 
of this Kealm, but the ſame being juft and reaſonable, they atlowed the ſame, 
and ſo became Lex terre, | | 

D& Linwood Cap. de locato & condudto, fo, 114, verbo portiones, Where he 
ſaith , Quod ante co:ftlium Eaterznenfe , Anno Domint 1199, bene poruerunt 
laici decimas in feudum rectinere , &cas akeri Ecclefiz dare , non tamen poſt difti 
confilii, &c, And thus began poztions of tithes, that the Parſon of one 

Nnnn Pariſh 


= 


i 


642 16 E. 3. Cap.7. 
Pariſh hath in another. Vide confilium Lateran', Anno Domini 1215, 19 Joh. 
Revis. 

"Albi the parochial right cf tithes is now eſtabliſhed by divers Acts of 
Parliament, as befoze it appeareth, (a matter tending to the crec@ding benefit 
andquiet of the Clergy) yet he that is deſirous to know what the ancient 

Havine fooken of ®WS of Eogland were concerning the paiment of tithes befoze the Cenqueſf, 

Tirhes, iis cajz Let him reade Facdus Edyardi & Guthruni Regum, cap. 6, 8 inter leges Ethelftanj, 

* Hac pradicavit - -Cap.1, Inter leges Edmundi Regis, Cap. 2. Teges Edgar Regis, Cap, 2, & 3, Leges 

bearus Auguſtinus, 'Canuri Regis, Cap.8, 10, 11, 12. '& Leges Edwardi Regis, * cap,8.10, Quas Wil- 

& conceſs ſunt & - \jelmys conqueſtor recitayit & confirmavic, All which Laws Mr, Lambard hat 

—_— _—_ » well tranſlated out of the Saron into the Latin tongue, which was faithfully, 

Tonk na, but not ſo accurately, done befoze him, which we have. 

Ks There hath be&n great controverfie herefofoze concerning the tithes of wad, 
TOP as appeareth by divers petitions in Parliament, which petitions together with 
* cap.8, ubi ſupra. the anſwers we will recite, and incidently will ſhew, how that controverſie is 
de boſco. --, Juteted and ended, | 
Roc. Parl. anno 7 -ALyat no man be-irnpleaded fo2 tithes of wod, oz underwod, but in places 
17 E. 3. nu.51. - accuſtomed. The Anſwer was, As heretofoze the ſame thall be. Item pria 
Rot. Par. 18 E.3. le commen, que come * conſtitution ſoit fair per les Prelates a prender diſmes 
Anic 9. © decheſcun maner de boyes, quel choſe ne fuit unques uſee, 8 que niefs, & femes 
; —_ ' poent fare teſtaments, que eſt contre reaſon, que -pleſe per luy, & per ſon. ben 
AanayE-3.Anm counſeil ordeiner remedie , & que ſon people demoerge en meſme leſtate quilz 
Dom.1343+ Vide ſoloient eſtre'en temps de touts tes progenitors, & que prohibitions ſoient grantes 

Linwood. a touts ceux que ſont impledes de diſmes de bois ſans ayotr conſultation, UWhere- 

bong yrngir ec —_ the anſwer of the King was , The King willeth that Law and reaſon be 


| wa | 
=> pr \ Item monſtre la commune come nadgaires Lercheveſque de Canterbury, & les 21. 
concerning the : . ters Prelates ordeinerent une conſtitution a doner diſmes de ſubbois yendus tantſo- 
paiment of Ticks jemment Ja ou avant ſes heures nulles diſmes furent dones, ore les gents de Scint 
=_ gs Eſgliſc per force de lay conſtitution pernent & demandent les diſines auxibien de oros 
paucty 48. hots, come de ſubbois vendus & neint yendus, econtre ce qui is ont uſes puis temps de 
Note alſo theſe  memorie a la grand damage de la commune de quot 11z priont remedie, de lun point 
afſeyerations. & del autre, 
- - Whereunto the anſwer is, The Archbiſhop of Canterbury, and the other 
Ror. Par, 25 E.2* Biſhops have anſwered, that ſuch tithe is not demaunded by reaſon of the ſaid 
+5, 6 45 E. 3, conTitution, but of underwod. - ut the Subject being ſkill moleſted foz wods 
nu, and in the -- Not titheable, complained in again in: Anno 25 E. 3. all which. were pzepara- 
print.cap.3- tives toa god Law made in Anno 45 E. 3. cap. 3. De grofle boves dage de vint 
ans, oude greinder age nuldiſmmes ſerra demands in noſme de ceſt parol ſylya cxdua, 
elt..ordeine & eſtablie que prohibition en ceo- caſe, ſoit grant, & ſur ceo artach- 
ment come adeftre uſe ayant ceux heures, 

- Jt appearcth befoze that all the Biſhops claimed only fithes de ſubbois, cf 
underwod, under the name of filva czdua, ſo as of haucboyes, of great wad 
no tithes were claimed ; but herein reſted two doubts; x. What ſhould be 
ſaid high oz great wood. 2, Df what age the ſame ſhonld be, becauſe it is par- 

| cel of the inheritance. "7-8. 
"T2" "PV As to the firſt, this Act, which is declaratozy of the Common Law as 
Regiſt. fo. 44 It appeareth by the Bok in, 5oE. 3. fol.1o. b, g H. 6.fol.56, Pl, Com. fol.471. 
See the old Book and this Ac it ſelf pzoveth it, foz it concludeth , Come ad cftre uſe- de- 


- | +7 mangh yant ceux heures; and this is confirmed by divers judgements hereafter 
"wat + a cited, 

| = nay, wan Andit is to be underſt@d that this Act uſeth theſe wozds groſle boyes, and 
1546. 50 E.3-10. Not haut boyes, 02 graund boyes, Which wozd ts alſo uſed in the Boks of 50 E. 3;, 
92P.6.56.P.. andg H.6. Andin this Ac this wozd [groſſe] lignifieth ſpecially ſuch wod as 


ry 4 __ hath been, oz is either by the Common law oz Cuſtome of the Country 


Cale, timber, foz this Ac extends not to other woods, that have not been, oz will 


not ſerve foz timber, though they be of the greatnelſſe oz bigneſſe of m—_ 
nd 


Of Tithes. 


And it is to be obſerved, that the p:ohibition in 50 E. 3, ſoz ſuing foz Tithes 
in Court Chaiſtian of groſſe boys, was grounded upon the Common Law, 
without mentioning of this Ac, » 

Vere it is to be demanded, To what kinde of wood groſfe boys ds extend # 
And the anſwer 1s, that Dke, Alh, and Clm, are included within theſe wozds; 
and ſo is Bech, Yozſbeche, and Yoznbeam, becauſe they ſerve f62 buiſtding, oz 
reparation of houſes, Pills, Cottages, xc. againft the opinion in Plowd, Com- 
ment, fol, 470. in Molyns caſe, holden without Argament, which opinion t 
whole Court upon deliberate advice held to be no Law. 

4 Jt was reſolved by the whole Court, that Aſp is alſo compzehenved within 
groſſe boys, becauſe it may ſerve fo2 building, o2 reparation, ur ſupra, But 
otherwiſe it is of Birch, ( as it was ſaid) it was avſudged in the caſe of 
Lennard Cuftos brevium , becauſe that kinde of wad ſerveth not foz 
building. 

* If a Timber tre be arida, ficca, & non portans folia nec frudtus in zftare, 
nec exiſtens maeremium, and the owner cut it down, and convert it to fuell, xc, 
no Tithe ſhall be paid thereof fo2 the inheritance which was once init. 

© ©9 fo2 the bark of Dkes, being Timber trees, no Tithes ſhall be paid, be- 
cauſe it is parcell of the tre&, and renneth not de anno in annum. © But foz 
Aco2ns Lithe ſhall be paid becanſe they renne yearly. 

As to the ſecond doubt, of what age thoſe groſſe o2 Timber tres, whereof no 
Tithes ſhould be had, ſhould be ; The ®tatute reſolveth this doubt in theſe 
wozds, Grofle boys del age de 20, ans, ou oreinder, Which point was alſo de- 
claratozy of the Common Law, as by the conclufion of this Act, and the 
authozities afozeſaid appeareth : fo2 this groſſe boys thus deſcribed, it appea- 
reth by the Ad, that Parſons and Uicars ſned foz Tithes ofthem, en noſme 
de ccſt parol, ſylva cxdua, 


q Del age de 20.ans.] This is the age, as fo bar all ſuits in 
Court Ch2iftian foz Tithes. Andtheſe wo2ds are to be underſtodof grolſe 
tres which may ſerve fo2z Zimber, and grow ont of the owne ſtubs:fo2 if a 
man uſually top o2 lop Zimber tres, Tithes fhall not be paid, though they be 
under the age of 20. years. Foz as the Law p2iviledgeth the body of the 
tre, being parcell of the inheritance, ſo it doth pziviledge the bzan- 
ches alſo, 

Do if a man cut down Timber trees, Tithe ſhall not be paid foz the germyns 
o2 bzanches, which grow out of the rots, of what age ſoever ; foz that the 
rot is parcell of the inherifance. 

The Biſhops, and others of the Clergie taking upon them to interp2et this 
Statute, which belonged not -anto them, gave out and publiſhedthat this D2di- 
nance did not reſtrain their ancientJuriſdicion, and that this Dzdinanee was 
never affirmed fo2 a Statute : and thereupon the Dubjec was fill veredin 
Court Chziſtian, both contrary to the Common Law,.and the ſaid Statute : 
And thereupon a Will was erhibited in the nert Parliament following, holden 
in the 47 yer of E.;. reciting the ſtatuteof 45 E.z. and then howmg that the 
perſons of holy Church intending that this -Dzdinance did not-:reſfrain their 
ancient incroachments , + ſurmiling; that this was-not-afirmedfoz a Statute, 
held plea in Court Chziſtian to the contrary of the D2dinance afozeſaid, fo the 
great damage of the people. Wherefoze may it pleafe our Doveraign L o2d the 
King to affirm the ſaiv D2dinance fo2 a Statute-toendure-foz all times fo 
come ; and that a ſpectallpzohtbition upon the ſame Statutethereupon be'made 
in the Chancery, p2ohibiting that they ſhould nof hotd-plea ir} Court Chziltian 
of Tithes of wod of the age afozeſaid. Whereuntothe anſwer'was, that ſuch 
P2ohibition be granted, as hath been uſed of ancienttime. Which anſwer 
being compared with the concluſion ofthe Act of 45 E.3. hath givenſnch an 
end to both theſe points, as no queſtion hath been made thereofat ahy time ſince: 
And to ſay the truth, that the ſurmiſe that this Acof 45-E. 3; was but an 

Nnnn 2 D2dinance, 
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D2dinance, and no Satute, was but a meer cavill, witheut any colour of p20- 
bability ; Fo2 tr. It is entredin the Parliament Roll amongſt the other Sta- 
tutes made at that Parliament. 2. Jt is nnder the title in that Roll of Scacuc. 
E. 3.de. anno regni ſui 45. 3+ Jt was p2oclaimed by the Sheriffs ( es the uſage 
in thoſe dayes was ) amongſt the reſt of the Statutes of that Parliament, 
4+ It hath the phaſe of zn Ac of Parliament, | Ordeine eſt et cſtablic ] agrees 
ing therein in effect with the other Ads in that Parliament. 5. It hath the 
conſent of the Lozds and Commons (who joyn in the Petition in the Pzeams 
ble) and of the King. 6. Infinite p2ohibitions upen this Statute, as taking 
ſome few Pzecedents, whereof we have the number Roll , of (uch as be 
not in pzint. : 00S 

Regiſt, 34. the Coram Rege Tr, 27E. 1. Rot. 28. Linc* Magiſter Willielmus Perſona ec- 
ſame prohibition. (1262 de Epworth attachiatus fuic ad reſpondend* Stephano de Rodnesde Gener* 
*50E.3-1% 1,.co, & Willielmo Stel de Cottingham de placito quare ſecutus fuir placitum in 
curiz Chriſtianitatis , de catallis et debitis quz non ſunt de teſtamento, vel ma« 
trimonio contra prohubitionem Regis , &c, Etunde queruntur, quod cum przdictus 
M:oeiſter Willielmus ſecutus fuit placictum yerſus eos 1n curia Chriſtianitauis coram 
Offic* Epiſcopi Lincol' de catallis er debitis laicis, viz, de quercubus et aliis arbo- 


my _ ribus per ipſos empr” de quodam Rogero —_— Et 1dem Stephanus et Williel- 
Vide Paſch. mus ſuper hoc protuliſfent prohibitionem domini eols coram prxdict* Officiariis in 


x5 E:x. in banco. ecclefia omnium SanRorum de North? die Martis prox? poſt feltum Santi Nicholai, 
Rot. 52. Linc anno regni regis nunc 25. et el inhibuiſſent ne placitum illud contra prohibitionem 
—_— predictam ulterius ſequeretur in przſentia Rogeri de Waldebye, Gened* de Caye, 
x Willielmi de Cleri, et Thomz de Rednefle tunc ibidem przſentium , idemtamen 
Magiſter Willielmus non obſtante prohibicione predita placium prxd* ulkterius 
ſecutus fuit quouſque ipſi per ſeftam ſuam prxdiftam excommunicati fuerunt z 
unde dicunt quod deterioratt ſunt et dampnum habent ad valenciam C, 1, et incon» 

rempr* domini Regis mille libr', &c, 

OE . przditus Magiſter Willielmus vevit et defendit , &c, Er dicit quod nullum 
ws _— ug placicum de bonis et catallis latcis ſecutus fuitin curia Chriſtianitatis contra prohibiti. 
_ holden, Oonem domini Regis ficut et imponunt , et vadiavit els inde legem ſe 12 manu, &c, 
- thatinthiscaſe. And had a day to make. his Law, at which he came ; and Incepit (ſaith the 
be' might wage _ Recozd) jurare, et poſt quartum juratum defecir de lege , Ideo confideratum eſt, 
his Law. quod prxdi&* Stephanus et Willielmus recuperarent damna fua przdiRta centum li- 

vy ir brarum, et fecit finem cum Regpe ad 40, 1. 
-_ E.3. tir, Ley, It is fo be noted that the Parſon ſfad not upon his right to have Tithes of 
62. Butin Dhke and other trees ; but the colour he had to wage his Law, was in reſpec of 
44 E.zPfol.3:. theſe Wozds, De bonis er catallis laicis, and Tithes are not Lay-chattels : but 
_—_ hedurſt not in that caſe ſtand tot to make his Law, but upon failing therein, 
*«notin a Writ Judgement was given again him of the»damages, as the Plaintifes 
of Contempt 3 had counted. ; 
and ſo hathrhe De Lib, Intrat, Raſt. fol, 448. b. nu. '2. 449. a prohibition ſur leftatute de 
Law been taken 45 E. 3. circa 14 H. 7. Theold Book of Entries, fol, 34. b. 
—_—_ «. | Hill, 33 H,$, Rot. 78, Inter Sterling er Spooner, 
_ _ rempo- Ibidem Rot. 303. Inter Peters et Dixon, 
re H, 8. Mich. 34H, 8, Rot. 116. Inter Felton et Gloyer, 
Paſch, 36 H.$, Rot. 116. Inter Smy et Ap, Richard, 
Mich, 36 H, $, Rot, x. confimilis prohibitio, 
Hill. 36 H 8, Rot, 1, confimilis prohibitio, 
Paſch, 3$ H. 8. Rot, 1. conſmilis prohibitio. 
Mich, 38 H, 8. Rot, 1, confimilis prohibitio, 
pram Rege Trin, 1 E.6. Rot, 94. confimilis prohibitio. Inter Herne et Croft, 
rempore E. 6, Mich, 2 E,6. Rot. 97, Inter Heford et Howe, 
Mich, 3 E, 6. Rot. x. confimulis prohibitio, 
Paſch, 4 E.6. Rot, 1. confimilis prohibirio, 
Hil, 5 E,6, Rot, 2. conſimilis prohibitio, 
Tin, 6E, 6, Rot, x, confimilis prohibitio, 


Mich; 
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Mich, 1, Ph, & Mar. Rot, 159. Inter Gray & Piuipor, confinilis prohiazuo, 


Paſch, 1 Mar, Rot. 1, conſftmihis prohtoitto, 

Hill. 1 & 2 Ph. & Mar, Rot. 1, confimilis prohibit, 

Paſch, x & 2 Ph, & Mar, Rot 3. confimilis prohibicioz 

Trin, 1 & 2 Ph, & Mar, Rot, 10, conſfimilis prohioitios 

Mich. 2 et 3 Ph, et Mar, Rot, 4. conſunilis prohibutio. 
2 et 3 Ph, er Mar, Rot. x, conſimilis prohibitto, 
- 3 et 4 Ph, et Mar, Rot, 2. confimilis prohibicio, 

Hill, 4et 5 Ph. et Mar, Rox. x, confimilts prohibitto, 

Mich. 4 et 5 Ph. et Mar, Rot, x, confamilis prohibitio, - POE 

We conld cie a wozld- of other examples of this kinde, out of the Kings 
Bench,Chancery, and Common place,but in a caſe whereof never any learned 
man made any doubt, theſe ſhall ſuffice, | 

But this is againlt the P2ovinctall Conſtitution of Simon Mepham , An- 
no domini 1332, Anno 6 E, 3, and the erpoſition of Linwood thereupon. 

There is a Conſultation de ſylva czdua, where the pzohibition was, de catal- 
Iis & decimis quz non ſunt de teftamento & matrimonio ; and yet in the Con- 
ſultation there is a reſtraint (accozding tothe Common Law, and the ſaid Act 
of 45 E. 3.) Dummodo tamen de groffis arboribus in hac parte non agatur, &c, 

It any ſue in Court Chailtian foz Tithes de groflis arboribus ultra zratem 
20 annorum he incurrs the danger of a Pramunire, if ſo it be contained in 
the Libell. 

Jn the Regiſter it is ſaid by Herlaſton, Concordatum fuir coram concilio Regis 
in Patliamento apud Sarum, quod conſulcationes fieri debent de ſylya cxdua, co non 
obtante , quod non renovatur per annum z & ſuper hoc facta fuir quzdam cori- 
ſultatio pro Abbate de Notley, de ſylya cxdua, 

G2eat queſtion hath been made, when this Parliament at Salisbury was hol- 
den, but we ſhall make it evident, that if was holden the Friday next after 
the Feaſt of Saint Mark the Erangelift in the ſeventhyear of R. 2, which 
appeareth by Williamdz Herlaſton here named, who was a Clerk of the Chatt- 
cery, and as here if appearcth, inſerted this into the Regiſter. | 

This Herlaſton lived at the time of the holding of this Parliament at Saliſ- 
bury ; fo2 afterward in the ſame Regiſter, fol. 80, b, it is ſaid, Nota que nul 
home ſerra priſe, neimpriſon, pur vert ne pur veniſon, fi il ne ſoirtrove oye le may- 
neur, ou fil ne ſoit indite, &c, Er vide inde Statute R, 2,de Anno 7; cap. 4. Quando 
quis taliter fuerit indiftatus , & virtute indictamenct illius eſt conviRtus, ira quod non 
poner ſe ſuper patriam, er fic fiet deillis , qui indiRari ſunt de reteptamiento, ac fi 
efſent principales tranſorefſores per Herlaſton, | 

And in the Regiſter, fol 261, a, You ſh1ll finde this Nete, Hoc breye con- 
cefſum fuit pro hominibus de Odiham, et conceſſum fuit pro omnibus aliis ahriquis 
domiinicis per Cancellarium Leſcrope, et W, de Herlaſton, Pow this Leſ- 
crop: Lo2d. of Bolcon was Chancelloz in annis 2&5 R, 2, as we finde of 
Recozd. | | . Ed 

Thus have we diſcovered the Clerk that inſerted into the Regiſter the ſald 
Concordatum in the Parliament at Salisbury : But loking diligently intothat 
Parliament Roll, no ſuch Concordatum as Herlaſton faſerted inito the Regiſter 
can be found, and therefoze you miuſt take it upon the truſt and credit of this 
Clerk. But admitting that any ſuch Concordatum had ben as in the Regiſter 
it is ſet down, tt may well ſtand with Law : Foz in the Regiſter , fol. 44. 
there is a Conſnltation (as befoze hath ben ſaid_) De ſylva czdua , andis 
conſonant to Law, having ſach a reſtraint in the lame Wzit, as ts 
afozeſaid. | | 

A Conntrey may p2eſcribe fo be quit of Tithesof weed, o2ary other Tithe, 
ſo there be ſufficent maintenance and ſuſtentation of the Incumbent beſides; 
but a Town cannot (o p2eſcribe. MN 

Rex cali Jndici falutem, Monſtravit novis venerabilis pater H, «Lincoln? e- 
piſcopus, quod cum I, przcentor eccleſfiz beatz Mariz Lincoln” reneat de dono ſuo 
omnee 
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Coram Rege . 
tempore Mariz, 


Regiſt. 44.2, b, 
See the old book 
of Enitries, fol. _ 
34-2. the like pro- 
hibition, The lats 
ter book of En-: 
trics, R.449. a. b, 
Old Book of En- 


tries, 34. 2. 


31 H.8. tit, pro 
hib. Brook. 17. 


Regiſt. 49, 2- 


Regiſt, fol. 80. b, 


7 R 2, £aÞP- 4. 


Do& & Stud, 
147.Br. Dilmes 


” Sa 
Regiſt, 36, b, 


18 E. 3. Cap. 7: 


omnes decimas 'dominicarum terrarum ſuarum yel dominici ſui de N, quas idem 
Epiſcopus & przxdeceſſores ſui Epiſcopi loci przdiQti libere conferre conſueyerunt : 
Prior beatz Catherinz extra Lincoln, clamans dectmas illas pertinere ad Ec 
clefiam ſuam de B. trahit eum inde in placitum, &c, Et quia placitum prz- 
dictum tangit coronam & dignitatem noſtram , przſertim cum collatio earundem 
decimarum ad nos peſſit deyolyi ratione cuſtodiz vel eſchaetz , quia etiam confimile 
decimas conferimus in quibuſdam dominicis, & fimiliter quamplures magnates 
reoni noſtri in dominicis ſuis : Vobis prohibemus ne placitum illud teneatis1n cn- 
ria Chriſtianitatis , nec aliquid quod in derogationem regiz dignitatis noftrz ce- 
dere valeat in hac parte attentetis, ſeu per alios attentari faciatis , quoyiſmodo, 
T. &c, 

Opus eſt interprete , Therefoze we will pernſe the wozds of this wait in 
ſach ozder as they doe lye in the ſame, 


< Venerabilis pater H. Lincoln, Epiſcopus.] ts intended as J fake 
Biſhop i. it of Hugh Biſhop of Lincoln, who deceaſed ſone SN, And hereby it appea- 
colne, as we con= reth, that this wzit was in uſe befoze the ſaid conffitution of Pope Innocent 
ceive it, the third, as alſo is p2zoved by latter wozds of this wzit, which we ſhall ob- 


: ſerve when we come to it. 


pl Quod cum prxcentor Eccleſiz Beatz M a k 1 Lincoly.de do- 
no {10 teneat onines decimas dominici de N. &c, Prior Beatz Kathe- 
rinz extra Lincoln, clamans decimas illas ad Eccleſiam ſuam de B. tra- 


hit eum inde in placitum, &c. ]Yere it may be demanded that ſing the ſuit 
is between ſpirituall perſons, and foz tithes which are ſpirituall things, where- 
foze they ſhould be p2ohibited. Yereof th2e reaſons are rendzed in this wzit. 
Firff, quia placitum przdiftum tangit coronam & dignitatem noftram. Foz 
all Advowſons are lay fee, and pleas of them doe belong to the Kings law, and 
ſeing the whole benefit of the patron of this Adbowſon confiffeth in confer- 
ring of theſe tithes to any of his Chaplains, 4c. And if the tithes be recovered, 
the Advowſon vanilheth as a thing without fruit oz benefit, and therefoze the 
nn bo Tocovie Eccleſiaſficall Court cannot hold plea of them. Quia tangit, &c. Se the wait 
—— Je refoads Of Indicavit, & breye de re@o de adyocatione decimarum, befoze in this ſe- 
voc. decimarum. £0nd part of the Inftitures W, 2, cap, 2, verſus finem, & Articuli cleri cap. 2, And 
Regiſt. 29.b if the ſtit in the Eccleſiaſficall Court were foz ſubffracion of tithes, after the 
Arric.clerica.z. right of the Advowſon be tryed fo2 the patron of the perſon that ſucth, he ſhall 
12 E-4.13Þ.4E: pzoc&din the Eccleſlaſficall Court. 
Glanvillib.4.ca. 2 The ſecond | reaſon jy&lded in this wait is, Przſertim cum - collatio 
13. earundem decimarum ad nos .pofſit deyolyi ratione cuftodiz, &c, And if the 
Bra&.lib.s.fol. tithes hould be recovered , as hath ben ſaid , the Advowſon ſhould vanilh, 


202, 203. EC 


— "4 3. Quia ctiam confimiles decimas conferimus in quibuſdam dominicis, & fimilicer 


Ver.N.B. 24.2. quamplures magnates regni noſtri in dominicis ſuis, &c, 
Vide Mick. 2E.z:. Wy: this it 1s p2obable, that the King ſpeaking in this wait foz himſelf and 
in communi ban- the G2zandees of the Realm in the pzeſent time, that this wzit was in uſe be- 
COP _ foze the conſtitution that confined fithes to parithes, and hereby it is pzoved 
Marydepratis that at this time the King, and the Nobles of the Realm might give their 
caſe, indicavit fifhes to. what ſpirituall perſon they would. Laſtly, albeit the King and the 
bre.de indicavit Nobles be Foz honour ſake named tn the wit, yet the liberty of granting of 

ſuper 4 parrem- tithes extended at this time to all the Kings ſubjeqs, 
The marginall note in the Regiſter ts de decimis ſeparacis, ſo called becauſe 
p - been granted to ſome ſpirituall perſon, and not annered to any pariſh 

urch. 

Extrayagant tit, Foz the better underſtanding of tho opinion of Sir William Herle in the 
de Decimis cap, ſaid book of 7 E, 3. which 1s, Ore ne poet home ices diſmes que ſont hors de 
13. quoniam. pariſh, grant a quell voudra , car leyeſque del liey les ayera, Y& grounded his 
| opinion 
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opinion in this caſe upon the Canon Law, which is, that the Biſhop is to | 
h:vte all tithes growing in lands not aſſigned to any Pariſh within his Mich. 5 E.z. cor. 
\Diocelfe. Pftthis Canon being againft the Law of the Land, never. had Rege. Rot 168. 
allowance within this Realm, fo2 in ſuch part of Fozeſts as are out of any _ Al Af 
Pariſhes, the King ſhall have them. De a notable Reco2d, Term? Mich. An, 5 + H.4-f0.0 Be, 
E. 3. Coram Rege Rot. 168, Cumbria ; adjudged fo2 the King againſt the Canon, diſmes ro. Acc* 
and the opinion of Herle, And this had ben fozmerly reſolved in Parliament, Kr. Yarl. 28 E.r. 
Inter placita coram ipſo domino Rege & ejus Confilio ad Parliament” ſua poſt fe- _—_ - 
ſtum SanRi Hilarii, & eriam poſt feſtum Paich', Anno 18E.r. fo.8, Int* Epiſcopum 7.;.; $44 in Le. 
Carlifle, & Priorem ejuſdem de decimis affartorum yocat* Linthwait & Kirketh- veſque de Winche- 
wait in foreſta de Enolewood. © The wozds of which Recowd are, Quod detiniz fters caſe. 
przdictz pertinent ad Regem, & non ad alium, quia ſunt infra bundas Foreſtz de 
Englewood, & quod Rex in Forefta ſua przdicta poteſt villas zdificare, Ecclefiascon- 
ſruere terras aflertare, & Ecclefias illas cum decimis terrarumillarum pro yoluntate 


ſua cuicunque voluerit conferre, &c, And E. x. granted tithes comming of land Rot, Parl. anno: 


$E. 2. nu.17. in 


within the Fozeſt of Deane, as were not within any Pariſh, to the 1Siſhop of ,,.; 
Landaffe, andhis ſucceſſo2s. 
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27 H.8. ca. 20. 
ca.10,ver.finem. 


27 H.S$. ca.20. 


32 H, 8.cap.7. 


SEES SINEES & 
K ; 8 


© & 2 $5 ets & &, SX Gy eb SS 
COLL IEEE EIS 


AN 
EXPOSIIION 


UP ON | 
THE STATUTE ENTITULED, 


An AQ for the true payment of Tithes. 
Anno 2E.6. cap. 13. 


Tz noiſe of the diſſolution of Bonaſferies in the Parliament holden 
in the 27 year ef H.8. (Lay-men taking ſmall occaſions to withdzaw 
their tithes ) was the occaſion of the making of this Statute of 27 H.S. cap. 20. 
The pzincipal cauſe of the making of the Statute of 32 H. 8, cap, 7. was to 
inable Lay-men, that had eſfates oz intereſts in Parſonages, o2 Utcarages 
imp2op2tate, oz otherwiſe in tithes , to ſue fo2 ſubtraction of tithes in the 
Eccleſiaſtical Courts , and to pzovide that no Parſon ſhould be ſued, 02 
compelled to pay any manner of tithes foz any Pannozs, Lands, Tenes 
ments, 02 Yereditaments, Which by the Laws and Statutes of this Realm 
were diſcharged, o2 not chargeable fo2 payment of any ſuch tithes. 

This Act of 2 E. 6. is an Act of Addition, as by the wozds thereof hereafter 
following appeare. 


Where inthe Parliament holden at7eftminſfter the fourth day of Fe- 
bruary, Anno 27 H, 8, there was one A made concerning payment of 
Tithes predial, and perſonal : And alſo in another Parliament holden 
at Weſtminſter, 24 Fuly, 32H.8, another Ac was made concerning true 
paiment of Tithes, and Offerings: In which ſeveral As, many and 
divers things be omitted aud left out, which were convenient and 
very neceflary to be added to the ſame. In conſideration whereof , 
and to the intent the ſaid Tithes may be hereafter truly paid, accor- 
ding to the mind of the makers of the ſaid At: Be it ordained 
and enated, &c, that not onely the ſaid Acts made in the faid 
27 and 32 year of H, 8, concerning true paiment of Tithes, and 
every Article, and Branch therein contained ſhall abide and ſtand 
in their full ſtrength and virtue: Bur alſo be it further enacted by 
the Authority of this preſent Parliament, that every of the Kinys 


- Subjects ſhall from henceforth truly and juſtly, without fraud or 


guile , divide , ſet out, yield , and pay all manner of their predial 
Tithes, in their proper kinde , as they ariſe and happen, in ſuch 
' manner 
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manner and form, as hath been of right yielded and payed within 40 
ears next before the making of this A, or of right or cuſtone oughr 
to have been paid. And thatno perſon ſhall from henceforth take or 
carry away any ſuch or like tithes, which have been yielded or paid 
within the ſaid forty years, or of right ought to have been paid inthe 
place or places titheable of the ſame, before he hath juſtly divided or 
ſer forth for the tithe thereof, the teach part of the ſame, or otherwiſe 
agreed for the ſame tithes with the Parſon, Vicar, or other owner , 
proprietory or Farmer of the ſame iches, under the pain of forfeiture 
of treble value of the tithes ſo taken or carried away, 


« Prediall tithes.) his bzanch extends only to p2edial tithes. | 

Paſch, 1 Ja, Rac.3119. in Communi banco, Int, Booth & Sonchrate in debt upon 
this ſtatute by the Parſon of the Chufch pro non —_— decimarum pro 
caſeo, vitulis, agnis, cerafis, volemis & pyris t have the tre] le value, xc. The De- 
fendant pleaded mthil deber per patriam, and it was found againff him. And it 
was moved in arrelt of judgement that the ſaid tithes of Cheeſe, of Calfes, 
and Lambes were no pzedial tithes, and therefoze not within this bzanch of 
the ſtatute ; andthis Act is penall, and ſhall not be taken by equity, quod fuic 
conceſſum per totam curiam, And it was reſolved, quod decimarum cres ſunt 
ſpecies, quzdam perſonales, quz debentur ex opere perſonally ut artificio, ſcientia, 
miliria, negotiatione, 8c. Quzdam przdiales, quz proyeniunt ex prdiis, i, e, Cx 
frutibusprzdiorum, ut blada, yinum, fenum, linum, canabium, &c, ſeu ex fruRibus 
arborum, ut pomay pyra, pruna, volema, ceraſa, & fructus hortorum, &c, Quzdam 
mixtzzur de caſeo, lacte,&c. aur ex farribus animalium quz ſunt in paſcuis,8 gregatim 
paſcuntur, ut in agnis, vitulis, hazdis, capreolis, pullts, &c, Ex przdialibus ſunt quz- 
dam majores, quzdam minutzz Majores, ut frumentum hgilloy ZIZanla, &c, fenum, 
&c, minores five minutz, quidam dicunt, ſunt que proyenunt ex menta, aneto, oleri- 
bus, & fimilibus, juxta illud dictum Domini, Luke 1 1, ver.42. Vz qui decimatis men- 
tam & rutum 8 omne olus, & przteritis judictum 8& charicatem Det ; hc antem opor- 
tuitfacere, illa non omictere, Aliidicunt, quodin Anglia confiſtunt decime minut# 
in lino quz ſunt przdiales,& lana, late, caſcis, & Un decimis animalium, agnis,pullis, 
& ovibus, decimez etiam mellis & cerz numerancur ater minutas, quz ſunt mixtz, 
Vide Linwood cap, de decimis, cap. Quoniam fol, 140, verb.talibus decimis. 

And the Levice (to whom tithes were aſſigned) ſhall come, and the ſtranger, 
the fatherleſſe and the widdow which are within thy gates ſhall eat and be 


filled; 


« Henceforth truly and juſtly without fraud or guile divide, 8c, ] 
Trin, 44 Eliz, coram Rege, Jn a p2ohibition between Walter Heale and John 
Sprar, the caſe was, Walcer Heale ſet out his pzedial tithes, and divided them 
juſtly from the nin? parts, and ſon after carried the ſame away. Sprat ſued 
foz ſubtraction of the ſame in the Eccleſialtical Court, Heale pleaded that he 
had ſet them out ut ſupra, WhereuntoSprac ſaid, that pzeſently affer his ſetting 
out, ec. he carried them away in fraudem legis, Adjudged that this was fraud 
and guile within this Ac, albeit he did juſfly devide the ſame within the letter 
of this law. Jt was further reſolved, that if the owner of the cozn, befoze ſeve- 
rance grant the ſame to another,of intent that the grants ſhould take away the 
ſame to the end to defraud the Parſon, xc. of his tithe, this is fraud and guile 
within this fkatute. 
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Deur. 4. ver. 29. 
Here is ſhewed the 
true ule whereto 
tithes ſhould be 
imployed. 


The firſt Addi- 
tion, 

Simile in the (ame 
rearme ini the caſe 
of Webb Parſon 
of Fretenden in 
Kent, 


@ Within forty years. ] This time of 40 years is here ſet downe | ,; -__ co 


becauſe it is the uſual time foz the pzcof tle modo decimandt, 
Oooo C Or 


384. 
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The ſecond 
Addition. 


The third 
Addition, 


2E.6. Cap. 13. 


« Or of right or cuſtome ought to haye been yielded, &c, ] The 
ſenſe of theſe wozds [as hath ben of right yielded] 1s of tithes to be yieldedin 
ſpecie within 40 years, and the ſenſe of the wozds [02 of right o2 ciſfome] is, oz 
by rightfull cuffome de modo decimandi ought to have been paid. 


« And that no perſon from henceforth, &c.] Albeit this bzanch doth 
not give the fozfeiture to any perſon in certain, and therefoze jt was pzeten- 
ded that the fozfeiture ſhould be given to the King. And thereupon, upon this 
bzanch, the Attozney general, Hil, 29 Eliz. did erhibit an Infozmation in the 
Exchequer againſt Wood of Cambridgeſhire fo this treble fozfeiture foz carry- 
ing away his tithes befoze they were juſfly divided. The defendant pleaded not 
guilty, and by a Jury at the bar he was found guilty, and in arreft of judgement 
it was moved that in this caſe the fozfeiture was not given to the King,foz that 
the wozds of the Act be, under the paine of the fozfeiture of the treble value 
pf the tithes ſo taken away. And whenſoever a fozfeiture is Kiven againft him 
that doth diſpoſſeſſe,xc. the owner of his pzoperty, as here he doth of his tithes, 
there the fozfeiture is given to the party grieved oz diſpoiſefſed, and the rather 
fo2 that this is an additional law, as hath been ſaid, and made foz the benefit of 
the pzop2iatoz of the tithes. And ſo1t was adjudged by Sir Roger Manhood and 
the whole Court of the Exchequer Paſch, 2g Eliz, And this was the firſt leading 
caſe that was adjudged upon this point, and ever ſince it hath been received 
fo: law, and the party intereſſed in the tithes doth in an action of debt reco- 
ver the treble value. And'ſo if was alſo adjudged Hil, 4o Eliz. Rot,699, where 
Rob. Bedell and Sarah his wife in the right of his wife joyned in an action of 
debt foz the treble fozfeiture. A reco2d well eramined and adjudged, and wozthyp 
to be a pzecedent. Jn which caſe if was reſolved that the general allegation in 
the Count, that the defendant Anno 38 Eliz, grano ſeminavit 20 acras terrz, &c, 
& quod decimz inde attingunt ad yalorem 1 50 ** Without ſhewing what kinde of 
gratne, was god. 


And be it alſo enacted by the authority aforeſaid, that at all times 
whenſoever, and as often, as the ſaid predial tithes ſhall be due at the 
tithing time of the ſame, it to be lawfull to every party to whom any of 
the ſaid tithes ought to be paid, or his deputy or ſervant to view and ſee 
their aid tithes to be juſtly and _ ſet forth and fevered from the 
nine parts, and the ſame quietly to take and carry away, And if any 
perſon carry away his corn or hay, or his other predial tithes, before 
the tithe thereot beſet forth, or willingly withdraw his tithes of the 

| ſame, &c. that then, upon due proof thereof made before the ſpiritual 
| Judge, or any other Judge, to whom heretofore he might have made 
- complaint,the party ſo carrying away,withdrawing,letting,or ſtopping, 
ſhall pay the double value of the tenth, or tithe (o taken, loſt, with- 
drawn, or carryed away, over and beſides the coſts, charges,and expen- 
ces of the ſuit in the ſame, the ſame to'be recovered before the Eccleſi- 


Mich. 9 E. 2. fol, aſtical Judge, according to the Kings Eccleſiaſtical laws, 


G1. in libro meo. 


Labbede Olincis 
calc. 19R. 2 


« That at all times whenſoever, and as often, &c,)] he firlt part of 


aQion ſur le caſe. this bzanch is declaratozy of the common law, becauſe foz the topping of his 
52. 17H.6.Juril- way, #c. an actton of the caſe did lye at the Common law, 


diction. 58. ' 

—_—_ by * Shall pay the double value, 8c.] The reaſon why the double value, 
Engla Ec 1s by this bzanch to be recovered in tye Ecclefiaffical Court , where by 
4 Joc. 


the fozmer bzanch, the Parſon, xc, at the Common law ſhall recover the treble, 
| is, 
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is, fo2 that in the Eccleſiafficall-Court he ſhall recover the tithes themſelves, 


and therefoze the value recovered in the Ecclefiaſticall Tourt is equivalent 
with the treble fozfeiture at the Common Law. 


« Beſides the coſts, charges and expences, &c.] S9as the ſuit in the 
Eccleſiaſticall Court is nwze advantagious then the ſuit fo2 the treble fozfei- 
fure at the Common Law : Fo2 at the Common Law he ſhall recover no coſts, 
but he ſhall recover in the.Gccleſiaſticall Court coſts and expences. But then 
it is demanded, wyether'iw an Action of debt fo2 the treble value at the Com- 
mon L aw, if the Plaintiffe be nonſuite, oz if the verdic paſſe foz the Defen- 
dant, the Defendant ſhall recover his coſts by the ſtatute of 23 H.6.c.15, And 
the anſwer ts, that in that caſe he ſhall recover no cofts,and ſo it was adjudged 
Trin, 43 Eliz. in communi banco, inter Douncon Plaintiffe in debt upon this 
ſfatute, and $. Moile Finch Defendant, that this action of debt is no action of 
debt within the ſkatute of 23 H. 8, becauſe 1t is neither upon a ſpecialty oz by 
Contra ; neither is this action upon this ſtatute any acton foz wzong perſo- 
nall immcdiately done to the Plaintiffe, fo2 it 1s a non-feſance, viz, a not ſet- 
ting out of the tithes, Trin. 42 Eliz,in communi banco adjudged in an acaton of 
debf fo2 the treble value : upon this ſtatute, not guilty, o2 nihil deber, are god 
uſes, and ſo upon the ſtatute of 5 Eliz, upon perjury. | 


And be it further enaQed, 8c, That all and every perſon which 
hath or ſhall have any beaſts or other catrell cithable, going, feeding, 
or depaſturing in any waſt or common ground, whereof the pariſh is 
not certainly known, ſhall pay their tithes for the increaſe of the ſaid 
cattell ſo going in the ſaid waſt or commonto the Parſon, Vicar, pro- 
prietory, portionary, owner, or other their Farmours or Deputies of 
the ſaid pariſh, hamlet, town, or other place, where the owner of the 
ſid cattell inhabiteth or dwelleth. 


q All and every perſon which hath or ſhall have any beaſts or other 
cattell tithable, 8&c.] aWhere the King ought to have the tithes within the 


owner dwelleth, 


Provided, &c, that no perſon ſhall be ſued, or otherwiſe compelled _ fifth 


to yield, give, or pay any manner of tithes for any mannours, lands, 
tenements or hereditaments, which by the lawes and ſtatutes of this 
Realm, or by any priviledge or preſcription, are not chargeable with 
the *- "hy of any ſuch tithes, or that be diſcharged by any compoſi- 
tion reall, 


«| By the Lawes of the Realm, &c,7] (And ſo ſpeaks the ffatute of 
32H, 8.cap.7.) That is, by the Common Laws and Cuſtomes of the Kealm, 
terrz ſunc indecimabilts, Yergof you may read divers examples, lib. 8. fol, 48, 
49, $1. 


Rot, Parl.1$ E.r. 
8. Int. Epil- 


m Carliel. & 


; fol. 
waſts o2 commons in his fozelts, which are not within any pariſh,this bzanch copu 
otveth the tithes of the increaſe of cattell to the Parſon of the pariſh where the 4ccao. zz aſl.p.75. 
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Vide Artic.cler. 
4 Jac. Artic. 16. 


The fourth 
Adaition, 


10, 


Soreſalycd , 


Note, that tithes ſhall not be paid of any thing that is of the ſubfance of Mich. 2: & 2: 


the earth, and are not annuall, as of quarries of ſtone,furfe,flaggs, tynne,lead, 1iz- coram Rege 
per Wray chiefe 


Juſtice & rotam 
curiam. F,N.B; 


no2 of cattel that manure the ground ; but of barren beaſts 53. s. Regiſt. 54. 


biick, tyle, lime, marle, coales, chalk, pots of earth, and the like; noz of beaſts 
that beferz natura, as dere, #c. no2 of agiſtment of ſuch beaſts as the Par- 
ſon hath tithe of, 


he ſhall have tithe fo agiſtment, o2 herbage of them, unleſſe they be nouriſhed Þ- Kor. parl. 51. 
fo; the pale o2 plough, and ſo 1mployed. Itfed. 41 & 4x Eliz, coram Rege in 
$800 2 


E. 


3- nu. 57.7 H. 
, 12 H. $4.b.4-nu. 
; OF. 
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p2ohibition inr, Green & Hull : & Mich, 37 & 38 Eliz. inter Griſman & L-wes 
in communi banco. No2 of Rakings left without Covin, no2 of aftcr-paſture, 
No Tithes ſhall be paid fo2 ſylya czdua imployed fo hedging o2 fo2 fewell, ſoz 
maintenance of the plough o2 pale. Noz foz the herbage of meres, bawkes, 
no2 fearne, locks bf wol, o2 ſtubble, 4c. but are fred thereof by the Common 
Law and cuſtome ofthe Realm. Vid, Hil, 8 ſac. coram Rege, Tho. Baxters 
caſe. Andin that caſe it was reſolved and adjudged, that a Parſon ſhall not 
have two Tithes of one land in one year, as of cozn, and of the ftubble oz her- 
bage, of hay, and of the after-paſture, 8 fic in ſimilibus. But if the ſoyle of 
an D2chard be ſown withany kinde of g2aine, the Parſon ſhall have Tithe 
ef the fruit-trees and of the graine, fo2 they be of ſeverall and diſtin 
kindes, But if he pay Tithe fo2 the fzuit of the Tres, and after cut down 
the Trees, and ſell them in Billet o2 Faggot, he ſhall pay no Tithe, oz 
they be not of ſeverall kindes. 
Ifa man pay Tithe foz his Co2n, and after grindeth the ſame Cozn at a 

Pill within the ſame Pariſh, no Tithe Deal ſhall be paid therefoze, Vid, 
Artic, cleri, cap. 2. Gs _ 

Deur. 14. verſ.-22 Decimam partem ſeparabis de cunRtis fruRibus quz naſcuntur in terra per annos 

23. fiogulos, &c. Decimam frumenti ui, & vint, &c, Zhou ſhalt tithe all the in- 
creaſe of thy ſed that the ficld b2ingeth fo2th year by year, as of cozn,Uine,xc, 

Regiſter 54.b. F.N,B. 5 3.E.Brook Diſmes. 16. 

25 H.8, cap.zg. All Canons and Conſtitutions made againſt the Lawes, 4c. of the Realm 

are made votd. 


«| By the Statutes, &c,] Viz. 27 H.8, cap, 20, 31 H. 8, cap,13. 32 H.8, 
cap, 7s 


C By preſcription,] The ©:yers of Ciſtercienſes,Templarii & Hoſpitulas 
rit decimas przdiorum ſuorum, quz propriis manibus aut Canine excolunt, non 
tenentur ſolvere, &c, Vide Dier 10 Eliz.fol. 277,278. & 2 H.,4.5.cap.14. 

This p2iviledge fo theſe three D2zders of Religion was granted to them by 
the Conncel of Lateran, Anno Domini t215. & anno 17 Johannis Regis, and 
was atlowed by the generall conſent of the Kealin : but this p2iviledge exten- 
dsthonely to the lands which they had befoze that generall Councell. 

Innocent the 3. Pope Innoceac the third by his 1Bull diſcharged thoſe of the o2der of Pre- 

in Epiſt, decre= moaftratenſes of the payment of Tithes of ſuch lands as were of their own 

195 8-$-PPIy manurance, o2 other impzovement. Note, about the year of our Lo2d 1150, 

39 £-30-2 molt of all religious o2ders were exempt from payment of Tithes out of their 
poſſelſions kept in their own hands. Which Pope Adrian the fourth about 
that time reſtrained to Ciſeccienſes, Templarii & Hoſpitularii,and that all other 
o2ders ſhould pay Tithes, 4c. 

2 H, 4. Cap. 4, , By the ffatute of 2 H. 4. not only the CiRercienſes, but all other religious 
and ſeculars which put any Bulls in erecution foz diſcharge of Tithes of their 

:8 4.8.cap.x6, nds in the hands of their Farmours, ſhould be in danger of a Premunire. 

Vid. 25 H. 8.cap, BY the ſtatute of 28 H. 8, it is enaced that all bulls, bziefs, faculties, dil 

21, penſations, of what names, natures o2 qualities ſeever they be of, here- 

tofoze had oz obtained of the Biſhop of Rome, o2 of any of his pzedeceſ- 

* fours, oz by authozity of the Sea of Rome, by o2 to any Dubjecs, refiants, 

o2 bodies politique o2 co2pozate of o2 in this Realm, o2 of 02 in other the 
Kings domintons, ſhould from thencefozth be clearly void, and of no value, 
fo:ce, ſtrength, no2 vertue, and ſhould never after that Ac be uſed, admit- 
ted, allowed, pleaded, o2 alledged in any places oz C2urts of this Realme, 

"13 2 any other the Kings dominions, upon pain contained in the ſtatute of P2e- 

Tremunice, munire, xc. This is ageneral Law,and plenarily e ſfricly pennedagainft all , 

bulls, #c. True it is, that there are ſome exceptions o2 qualifications tn the 

Act, which you may read there ; but there is no erception o2 qualification 

therein fo2 any diſpenſation o2 diſcharge of not payment of Tithes by any _ 
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ofthe Pope. And we are of opinion, that the Pope by his 15ull could not viſ- 

charge any ſubject of this Realm of payment of Tithes, foz it ſhould be againſt 

the liberty of the Subject, when he had liberty to grant his Tithes to what 
Spirituall perſon he would, andagainft the right ofthe perſons, #c. of Pariſh- 

es, after pazochiall rights were eſtabliſhed. 

This Actof 28 H. 8. ertendeth not to generall Councels, but leaves themas ,,;, »; 
they were befoze: but all Canons(as elſewhere hath been ſaid)which are againſt £1iz, :77, 2-8; 
the p2crogative of the King, the Common law oz Cuffome of the Realm, 
are ofnofozce. Let not therefoze only Serjeants, Appzentices and Attour- Vis. 25 H. 8. cap 
neyes, but the parties themſelves be well adviſed how they plead o2 alledge any Va _ 
bull, b2ief, faculty, o2 diſpenſation from Rome, &c. Which is not warranted'by 71;. fl. - 
this Act, the puniſhment being ſo penall as a Pzemunire, if they plead oz Weſtons cole, 
alledge any Bull, xc. againſt that Ac. 

And in ſome caſes this maketh fo2z the Clergy. Wy the Common Law Ext. tir. de Eccl, 
pariſh Churches are to be repaired by the Parſons of the pariſh : but the cu- dif cap.4. 
ſfome of this Realm being, that the pariſh Churches are to be repaired by wn , 
oy Pariſhioners o2 Jnhabitants of the pariſhes, this Canon bound not the repacar. « 39.verb. 
Clergy. 

- Alfo by another Canon, neither Arch- Biſhop no2 any other of the Clergy E**.tir. de offic, 
could by their Teſtament bequeathe any thing wherein he had p2operty in the —_— ordinar. 
right of his Church: but this being contrary to the cuſtome of the Realm, 7 + amary 
o2ziginally obtained by the Biſhops of this Realm foz themſelves and their xr. verb. legiti- 


whole Clergy, fo2 which at this day a recompence is given to the King, as — Clau, 
3o H. 3. m. 4. in 


elſewhere we have ſhewed. turri Lond. Par. 
C * Preſcription, ] As modus decimandi, lands given in ſatisfaction,xc. & — _ 

b And a country may p2eſcribe to be quit of Tithes, oz in non decimando, But pilcopi. Hil. z E, 
foz the better underſtanding both of this ſtatute and of our books, it is god 2:2 mem. Scacca- 
tobe known what the time of pzeſcription fo2 Tithes is by the Canon law, etl or 
and by what Authozity. And the time foz2 p2zeſcription in that caſe is fo2ty —— _ 
xeares, by which time of p:eſcription a ſpirituall perſon may gain by the Ca- Hil. 5 £. 4.int. : 
non Law a right of Tithes in another pariſh, xc. < And this pzeſcription hath <ommunia Rox, 
this ground and warrant by a decretall Epiſtle of Pope Alexander the third, 47Lenchevelus 
Anno Domini t 1 80. BBut this Canon being againſt the Common Law, which —_ _ N 
alloweth no pzeſcription unleſſe it be time out of minde of man, never had al- ny 8-424, 
lowance in England. d Df pzeſcription acco2ding fo the Common Law, you 28 H.6. x4, 
may read in the firſt part of the Initicures, Se&1 70, at large. And the Epiſtle * P03. & Stud. 
decretall of Pope Alexander we have thought god to recite in hzc yerba ; Alex- [*® 
ander Manricio Epiſcopo : Ad aures noſtras te fignificante pervenit, duas Ecclefias _ - = 
ſzpius ſub examine tuo litigate ſuper decimis, quas una Eccleſiarum in alterius pa- le ley de * Egliſe 
rochia 40 annis poſſedir, ac per hoc petit ejus aRionem extentam ; alrera yero yo- ©lt 40 ans, & en 
lens eas jure parochiali eyincere, przſcriprionem- non debere hbi obeſle proponir : noltre ley neſt 
ideo quid juris fic in hoc caſu tua nos duxir fraternitas conſulendos, Tuz naque _ preſcrip, 
fraternitati liceris przſentibus innoteſcat, quod jure * divino & humano melior eſt 4 + = - E.4. 
conditio poſſidentis, quoniam * quadrageralis przſcriptio omnem prorſus aRionem 4 x parr Inſtitut, 
ſecludir, Sect, 170, 

- eMich. 43 & 44 Eliz. Ina p2ohibition between Nowell and Hicks Uicar of , J*:* Canonico, 


Edmonton tin Midd, the Plaintiffe in the p2ohibition alledged a cuſtome within ne _— 
the ſaid pariſhof Edmonton time out of minde of man, to pay foz every Lambe tioned in 20 H.6. 
a penny,xc. And iſſue was taken upon the cuſtone, + the Jury found, +c. befoze © Mich. 43 & 44 
twenty years laſt paſt time cut of mind,that there was within the ſaid pariſh Eliz.coram Rege, 
ſuch a cuſfome and modus decimandi ; but fo2 twenty years laſt paſt by reaſon 
of ſuits and troubles, the Inhabitants of the ſaid pariſh had paid tithe Lambs 
in kinde. And in this caſe theſe two points were adjudged, Firfſf, when a 
cuſfome doth create an inheritance, this cannot be waved oz adnulled by pay- 
ment o2 other matter in Paiis; 2+ Albert that the modus decimandi had 
not been yielded o2 paid by t wenty yeares, yet the pzeſcription may be gene- 

rall, 
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Mich. 1z3E. 1. in 
banco Rot. 119. 
Salop. 

Free chaſe appen= 
dant al mannor, 
Idue, non fuit ſei- 
fitus. 

Verdi, 


Multiplex inter- 
ruptio non tollit 
przſcriptionem 
lemel obtentam, 
Note,zan inter- 
ruption to chace 
is no diſleilin 
thereof , but at 
the will of the 
owner, 
Judgement. 
Seilina bona de- 
bet eſſe pacifica. 
Mich, 2 E. 2. co- 
ram rege. Warw. 
in monſtrayerunt, 


Nota, ante Con- 
queſtum, 

Noxe, a poſſeſſion 
beyond time of 
memory ſhall not 
ſtand, bur give , 
place to law. 
Conluetudo, licer 
fit magnz autho- 
ritatis , nunquam 
ramen prxjudicat 
veritat?, 
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rall, foz that the cuſfome once eſtabliſhed doth continae. As if a man 
hath a common of paſture, #c. and taketh a leaſe of the land', 4c. foz2 
many yea2es , pet -after the yeares ended he may p2eſcribe generally, foz 
the inheritance of the common continued: and if the Law ſhould be 9o- 
therwiſe, it were dangerous fo2 the parties that do p2eſcribe, fo2 one year 
and ten o2 twenty yeares, tc. 1s all one in judgement of Law. And ſo 
herewith do ag2e& the baks in 1 5 E, 3, tic. judgement 1 33, in a wait of meſne., 
14 E, 3, ibidem 155. 

Edmundus de Mortuo mari attachjatus fuic ad reſpondendum Johanni de Se- 
oraye & Chriſtianz uxori ejus, quare impedit eos habere liberam chaceam in boſco 
ſuo de Kinkeſwood pertinen' ad manerium ſuum de Sroreſden quod tenenc de rege 
in capite , & quod habent ex feoffamento Hugonis le Plefly quondam domnu- 
ni diti manerii, Edmundus dicit quod Rogerus pater ſuus obutc ſeilitus inde te- 
nend* in ſuo ſeperali, & quod przdiftus Hugotempore quo feoffayit przdiRtos Jo- 
hannem & Chriftianam de dio manerio, non fuic ſeifitus de difta Chacea. Er de 
hoc ponir ſe ſuper patriam, & pred* Johannes & Chriſtiana ſimiliter, Jur* di- 
cunt quod Johannes de Pleſſy pater przdiQi Hugonis de Pleſly Fur ſcifirus de pre- 
dia chacea dum fuic dominus di&i manerii, & dicunt quod diftus Hugo voluir 
ibidem fugaſle, poltquam przditum manerium peryenit ad manum ſuam, fed Rc- 
gerus de Mortuo mari ipſum impediyic & non permifit, Er dicunt quod Hamole 
Strange & Hugo de Turbervile, parentes uzoris ipfius Hugonts, ex rogatu iphius 
Hugonis venerunt ad manerium de Stoteſden, & przditam chaceam hmul cum 
prxdito Hugone intraverunt nowine ipſius Hugonis cum equis & armis, & in ea 
cum equis & armis per tres dies fugayerunt abſque impedimento przdial Rogeri 
de Mortuo mari aut hominum ſuorum. Er quzbt' Jur* &c, dicunt quod 1llud fece- 
runt tempore pacis, & abſque impedimento przdiAti Rogeri aut hominum ſuorum, 
eo quod dictus Rogerus neſcivit quod ibi fugayerunt, & quod abeo tempore difus 
Hugo nunquam fugavit ibi ; quia quotieſcunque fugare ibidem yoluit, diftus Ro- 
gerus ipſum impedivic, Poſtea Term? Trin* anno 20, venerunt partes, & petie- 
runt Judicium' ſuum per Attornatos ſuos. Judicium redditum, quod quia Jo- 
hannes de Pleſly tuir de chacea ſcifitus ranquam pertinen', &c, & poſica diftus Hu- 
go per tres dies continue tempore pacis ſeihinam ſuam obrinuirt abſque impedimento 
Rogeri de Mortuo mart, aur alicujus paren* ſuorum, per cuod yidetur cur? quod 
ſcifina jlla eſt ſufficiens, bona, & pacifica in hoc caſu ; Confideratum eff, quod Ed- 
mundus injuſte impedivic dios Johannem & Chiiſtianam de przdiRta chacea, & 
Iph re* chaceam illam & dzmpn' 100 $. 

The mannour of Brimſgreen and Norton was ancient demeſne, and in the 
Kings hands, and William of Brimingham and his anceſfours time out of 
minde and befoze the Conqueſt had taken toll as well of the Tenants of the 
ſatd Pannour as ofothers : whereupon judgement was given, as it appeareth 
in the Reco2d, in theſe wozds , Er quia manifeſte conltar, &c, quod manerium de 
Brymmeſgreen & Norton e(t de antiquo dominico coronz Angliz, & a tempo- 
re quo non extat memoria extitit in ſeifina provenitorum Reg* quondam Regum 
Angliz, & adhuc in ſeifpa Domini Regis nunc exiftit, & homines. de codem 
manerio ficut & czteri homines de antiquis dominicis coronz domint Reg' quiett 
efle debeant 3 przſtatione theolonii per totum regnum Angliz, ut przxdictum eſt, 
&c, Et ſuper hoc viſo & leo recordo placiti przdiQi, manifelte patet quod prz- 
dit' Willielmus de Brimingham recognoyit qudd ipſe & anteceſlores ſul habue- 
runt mercatum in przdiQa villa de Brimingham , & theolonium de omnibus 
mercandihs in eadem villa, de quibus theolonium przftari deberer, perceperunt Ic 
habuerunt, & etiam de hominibus de Bremeſgreen & Norton, quam de aliis 1bi- 
dem yendentibus & ementibus ante Conqueſtum, & fine temporis interruptione, 
& quod ipſe ſtatum eorundem antecefſorum continuayit diſtringendo & percipt= 
endo ab eiſdem hominibus theolonium, cam pro minutis, ut pro viRtualibus & 
alits necefariis ſwis, quam de aliis quibuſcunque mercandifis ficut de aliis merca- 


rorils, Conſideratum eſt quod pradiRi Richardus, Robertus, Johannes, & _ 
| ali 
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alii de manerio przdito, quieti fint imperpetuum, a prexſtatione Theolonut in villa 
przdi$ta pxzſtandi ſecundum legem 8 conſuetudinem in regno ukcat' , & quod recu- 
rent damna , quz taxantur per diſcretionem Jufticiariorum ad vigint” Marc', . Et 
ceditus Willielmus pro injuſta continuatione, uſurpatione anteceſſorum ſuorum in 
miſericordia, Et inhibitum eſt eidem Willielmo ne homines de manerio przdiftode 
cztero diſtring* ad Theolonium in dif villa de Brimingham preſtand* contra legem 
& conſuetudinem prxdiQtas, &c. 

Abbas de Santo Edmundo implacitat Rogerum de Bigod com? Norff? mareſc? 
Angl', & duos alios pro captione duorum leporariorum ſuorum in villa de Mag- 
na Thorpe, Comes dicit , quod dicta yilla eſt infra przcinctum demid* bun= 
dredi ſui de Erſham quod tenet ingarennatum prout Rogerus ayunculus ſuus, cujus 
heres ipſe eſt, illud renuit, & quia invenit prediftum Abbatem ibidem fugantem, 
ipſe cepit, &c, Abbas dicit quod ratione terrarum ſuarum. 1bidem ad ipſum pertinet 
fugare, prout omnes przdeceſſores ſui ibidem fecerunt, &c. Ideo ven* Jur* qui per 
ſpeciale vereditum dicunt, quod Abbas & przdeceflores ſui ſolebant ance bellum de 
Lewes ibidem ſemper fugare, &c, Erdicunt quod tam Rogerus comes, quam Rogerus 
nunc ipſum Abbatem & homines ſuos ſzpe impedivit ibidem fugare, & leporartos ſuos 
ſurripuerunt, | 


« Not chargeable by payment of tithes, 8&c,] As by unity of 
poſſeCion. lib, 2, fol. 46, 47, 48, 49. lib. 11, fol. 10, 11, 14, 16. 


& Diſcharged by any compoſition real, &c,] G@Either befoze time of 
memo2p, 02 within tine of memozy, that 1s, by parſon, patron, and ozdinary. 
Vide 8 H.6, 22,23, 9H.6.17. 416.3. 27. 17 E.3.11, 38E.3.68, 12 H.4.13. 
19H.6.75. 32 H.6.4. 34 H.6-36. 31 H.6.28, 35 H.6.5.2, 37 H.6.25. 1E,4.6. 
$E.4.14,1S. 14 H,7,3. 26H.8.7. 27H.8, 20,21, 

Concordia facta inter Willielmum Mallet & ReRorem Eccleſiz de Aure hei- 
ton Bathon & Wellen* dioceſ* ex una parte, * & nobilem virum Johannem de 
ARon mil* ex altera parte, de * modo decimandi omnia infra parochiam de Aure'per 
concenſum Epiſcopi & Capitul* Bathon* unde placitat? fait prius in curia Cantuar, 


Notas 


. Provided, &c, that all ſuch barren, heath, or waſte ground, other 
then ſuch as be diſcharged for the payment of tithes by A& of Parlia- 
ment, which before this time have lyen barren and paid no tiches by 
reaſon of the ſame barrenneſle, and now be, or hereafter ſhall be im- 
proved and converted into arable ground or meadow, ſhall from hence- 
forth, after the end and rearm of ſeven years next after ſuch improve- 
ment fully ended and determined, pay tithe for the corn and hay grow- 
ing upon the ſame, any thing in this A to the contrary in any wiſe 
notwithſtanding, 


© Barren. ] Terra flcrilis ex vi termini eſt terra infxcunda, vullum fereris 
fructum, Virgil, Infelix lolium, & Reriles dominantur ayenz. 


But if is nof only ſo Tridly taken in this Ac,bat hath alſo a mozereftrained 
ſenſe. Foz albeit ft doth yield ſome fruit, yet if it be barren land, quoad agri. 
cultura, as to tillage, which this bzanch meant to advance, it is within this 
Ad, fo2 albeit barren ground (as to tillage) doth paytithe woll andlamb, yet 
is 1k within this Ac, and this appears bythe nert pzoviſo in this A foz the 
payment 


Trin, 18 E.t, in 
banco ret.50. 
Norff, 
Nota pro lepert- 
riis, 
Ingarennatum. 
pertiner fugare. 
Verdi&. ſpeciall, 
Bellum de Lewes 
48 H. 3. anno 
Domini 1264- 


Mich. 9 E.1. in 
banco rot. 63. 
Somerler, 

* Miles eſt nobi- 
lis. 

* Modus deci- 
mandi per realem 
compolitionem, 


Phe fifth Adli- 
110n 


With a proviſo, 


Dier 2 Eliz. fol. 
170,171. lib. Int. 
Cok, 462, 462. 
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6E.6, Ex libro 
Bendloes. 


Virgil, Xnied. 


Nil. 38 Elix, co- 
ram Rege. 


Lib. Int. Coke 
ubi ſupra, 


Lib. Int, Coke 
ubi ſupra. 


Dier 2 Eliz. 
170, B. 


The fixth Additt- 
0n with the Pro- 
viſo, 
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payment of ſach tithe as during the ſeven years befoze the impzotement was 
patd, ut yet if the ground be not apt foz tillage, yet if it be net _ natura 
barren, it is not within this Act, As if a wod be ffubbed and grubbed, and 
made fit fo2 the plongh, and imployed thereunto, yet ſhall it pay tithes pzeſent- 
ly, foz wod-ground ts terra fertilis, & farcunda, 


Devenere locos lztos , & amzna yireta 
Fortunatorum nemorum, ſedeſque beatas, 


And ſo was it reſolved Hil. 9 Jac, Reg. upon the motion of Serjant Houghton 
by the whole Court of Common Pleas. | 

In a p2ohibition between Sharington and Fleetwood foz tithes in D:well in 
the County of Lancafter, it was reſolved, that if marzſh meadow, oz other 
land foz not cleanſing of the trenches oz ſewers, oz by ſuddaine accident, oz in- 
nndation of waters, be ſurrounded ; 02 by ill husbandzy, oz unpzofitable negli- 
gence any land become overrun with buſhes, furres, whinnes, and bzyers, 
pet arenot they 02 any of them ſaid to be barren land within this ſtatute, be- 
cauſe of their own nature they are fruitfull, and the Parſon, #c. ſhall not by 
this Act be barred of his tithes by the ill husbandzy o2 negligence of the owner 
oz poſſeſſour. 


Lil Heath, ] Jn French if is called bruycre ; Jn legal Latin bruera, 
Regilt, 3. Jn Domeſday it is called bruaria ;- Latine erix, erica an unpzofitable 
kind of ground, but wholly barren, foz thereon ſhep and beafts will bzuiſe, and 
ſome-pw2e people the flags and turfes thereof do apply to fewell ; and thts 
beath cannot without great skill, charge and induſtry be converted to til- 
lage. It ſendeth fozth a flower in Autumn ( when all others ceaſe ) which 
Bees do exceedingly covet, as it is ſaid, this is within this Act. Some ſay , 
eſt quoddam genus myricz, a kinde of wilde tameriske, and in Lincolnſhire 
a little religions houſe was called Temple bruer, becanſe it was ſeated in 


the heath. 


C Waſt,] Jt is called yaſtus fundus, waſt ground, becauſe it lyeth as 
waſt with little oz no p2ofit to the Lo2d of the Pannour, and is ſo called to di- 
inguith it from the reſidue of the demeſnes in the Lozds hands, and cannot 
without great chargs and induſtry be imp2oved o2 converted to tillage being 
ſuapte natura, Unp2ofitable, and being converted totillage it ſhall pay no tithes 
by the ſpace of ſeven years. 


q| Shall after the end and terme of ſeven years next after ſuch im- 
provement pay tithe, 

Note, here are no exp2eſſe wo2ds of diſcharge of the tithes during the ſeven 
years, but by reaſonable conſtruction it doth implyedly amount to a diſcharge 
during the ſeven years, and the ſeven years are to be accounted nert after the 
impzovement. 


And be it enacted, 8c, that every perſon exerciſing merchandizes, 
bargaining, and ſelling, clothing, handicraft, or other art or faculty , 
being ſuch Kkinde of perſons as heretofore within theſe forty years have 
accuſtomably uſed to pay ſuch perſonal tithes , or of right ought to 
pay, (other then ſuch as be common day-labourers) ſhall yearly, &c. 
pay for his perſonal tithes the tenth part of his clear gaines, his 
charges, &c. deducted; and where handicrafts men have uſed ro 
pay their tithes within this forty years, the ſame cuſtome of R_ 

0 
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of tithes to be obſerved, And if any perſan refuſe to pay his 'perſonal 
tithes, &c, it ſhall be lawfull to the Ordinary of the ſame Dioceſle, &c. 
to call the ſame party before him, and by his diſcretion to examine 
him by all lawfull and reaſonable means , other then by the parties 
own corporal oath, concerning the true payment of the ſaid perſonal 


tithes. 


« Pay for his perſonal tithes the full tenth part of his cleare 


gains, &c, | Df perſonal tithes we have ſpoken befoze, Vid, 37 H, 8, cap. 12, 
Vid, Linwood, tit. de Decinus, fol, 141, 142. 


«| Cuſtome of paiment of tithes, Nora, there may be modus deciman- 
di foz perſonal tithes. 


CF By all lawfull and reaſonable means, other then by the parties 


own corporal oath, ] Yere is juſt occaſion offered to ſpeake de juramenco 
calumniz, Wherein we will endeavour fo find out thze things: FirT, the be- 
ginning of the bzinging in of this oath : ®econdly, how the law hath fd 
therein in fozmer ages : and thirdly, what the right is at this day, 

15y a Conſtitution Domini Orhonis Diaconi Cardinalis San&ti Nich. Apoſt, 
fedis Legati, at a P2ovincial Councel , holden ORtab' Sandti Martini in Eccle- 
fia Sancti Pauli London, an. Dom. 1236. anno 21 H. 3. it was ozdained in theſe 
wozds : Juſ-jurandum calumniz in caufis. Ecclefiafticis & civilibus de yeritate 
dicenda in ſpiritualibus , quour yeritas faciluus aperiatur , - & cauſz celerius ter= 
minentur, Ratuimus przſtari de .cxtero in regno Angliz, ſecundum Canonicas & 
legitimas ſanRtiones obtenta, conſuerudine in contrarium non obſtante, Wy this 
it appeareth, that by the cuſtome of the Kealm of England, juramentum ca- 
lumniz was not tobe minifftred: but to confeſſe the truth, the cuſtom was not 
fo general as in this Canon is alledged : foz lay-men were free by the cuſtome 
of the Realm foz taking of that oath, unjeTe it were in caufis matrimonialibus 
& teſtamencariis : and in thoſe. two caſes the Eccleſiaſtical Judge might era- 
mine the parties upon their oath, becauſe cqntrads of matrimony were often 
made in p2ivate, + legitimation of childzen depended thereupon. And in cauſes 
teftamentary many things conſiſt in ſecrecy, and the truth therein is to be 
dzawn out by oath, & incereſt reipublicz reſtamenta 
hominum rata haberi, And this appeareth by a . | 
* pzohibition by authozity of Parliament direged CI to H.z. Brit. fol. 35 
to the Sherifs, #c. Quod non permittage quod ali= + 27.5075: in communi banc, Hill, 
qui laict in baliva ſua in aliquibus locis. conygniant 
ad aliquas recognitlones per ſacramenta ſua facere, 
nifi in caufis matrimonialibus & teſtamentariis, But 
this cuſtome ertendednot to them of the Clergy, 
but to lay-people only,foz that they of the Clergy $7 
being pzeſumed to be learned men, were better able to take juramentum calum- 
niz : fo concerning the teſtimony of witneſſes in the Eccleſtaical Conrt,that 
Ac, o2 the cuſfome of the Realm ertends not unto. 

But ifin a ponal law the juriſdiction of the 
D2vinary be ſaved, as by : Eliz,” foz hearirig of 
Paſſes, o2 by x 3 Eliz, * foz uſury , 02 the like, 
neither Clerk no2 lay-man ſhall be compelled . 5 corpus. | 
fo fake juramentum calumniz, becauſe it may be an evidence againft him at the 
common law npon the penal ſtatute. oe 

But it is objected, that this oath hath fong continnedin the Eccleſtaſfical 
Court. Tothis it is anſwered; Firff, that it had the warrant of an Ad of 
Parliament ( as it was holden) in 2 Hen.4, cap.1 5. whereby it was enaded , 
Quod Dioceſanus per ſe, yel Commiſlarios ſuos contra hujuſmodi perſonas; &&; -ad 


PpPpP omnem 


that ir.is a Statute, 26 E.4- 3.b. 
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*,Prohib. formar' ſuper Artic* Cleri. tir. Prohib, Ra- 
ſtall 4, Ver,Magn.Chart. 2.part, fol.70.8. Vid: af, de 
b. acc.. Hil. 7 E.z- 
7H.6. rot.1 35,ibid. 
--- Trin. 3 H.6. rot. 41. ibid. 19 B. 4. 10. per Brian, 


4 Regiſt. fol.36.b. F.N.B.53.4. A prohibition, and 
thereupon an attachment , contya conſuerudinem re- 
gni, burthere is a conſultation for witneſſes. Firxh. 


Juſtice of peace 72. Lamb. Juſtice of peace 338. 


b Dyer manuſcripr. propria manu, Trin. 9 Eliz. in 
communi banco, Leighs cafe, Habeas corpus. 
c 18 Eliz, Dyer 175. in margine, Hindes caſe, Habe- 


2, 


6 58 Stat. de 2E.6. Cap.13- 


do@ners Juris effeRum /publice, 8 -judicialicer protedat, & negotium hwyuſmodi ter- 
raxitt juxca Canonicas ſan&iones: By this Dtatote, and the ſald Pzovincial 
Coriatas ;;and other the Canons of the Church, the Diaceſans, ec. mi- 
»5 H.8.cap.14. Niffred. the ſad oath , even in the caſe of hereNle, 4c. This ſtatute of 2 H, 4, 
& 1.6. cap.12. Was repealed by the Ac of 2 H.8.(which Ad is partly declaratozy of the ancient 
lat of the Realm) in thefe tmazds ; *c It fkandeth not with the right o2der of jn- 
« fkice, no2 god equity, that any perſon ſhould be convict, and put to loſſe of life, 
This Statute of « gg) name,02 gods, unleſs it were by due accuſation and witneſs,02 by pzeſent- 
»H4. _— « m#t;vervic,tofefſion o2 p;ocefs of Dutlawzy,ec. And that it is not reaſonable, 
% Mar: ca. 6. and **that any D2dinary;upon any faſpicion conceived of his own fantaſle, without 
repealed again an, © due accuſation o2 pzeſentment,fhould put any ſubject of this Realm in any infa 
x Eliz.x. andſo « my and ſlander of hereſſe,to the peril of life,oz loſſe of name o2 gaads. Andin 
remaineth. a fo2mer clauſe of the ſaid Ac it is ſaid:<*That the moſt expert and beft learned 
<« man of this your Realm , diligently lying in wait upon himſelf, can eſchewex 
« avoid the penalties. 4 dangers,tc. if he ſhould be examined upon fuch captious 
«tnterrogatozies, as is, and hath ben accuſtomed to be miniftred by the D2dt- 
cc garies of this Realm, in caſes where they will ſuſpect any man of herefle, xc, 
Secondly, the wozds of the ſaid Act of Parliament are concra voluntatem eo- 
rum, and of the Regifter, ipfisinvitis; ſoas fnch as willingly have taken it, ſer- 
veth fo no poſſeſſion againf the law. 

Zo Wut now 1laMly it is to be ſent how the right ſtandeth fouching this oath at 
this day. It is confefſed, as befoze if appeareth, as well by the ſaid P2ovincial 
Conftitetion of Ocho, as by the Regiffer,that the ſaid Conffitution was concra 
conſuetudinem regni, whereupon it fotloweth, that no cuſfome of the Realme 
Vid, the third part £an be taken away by a Canon of the Charch, bit only by Act of Parliament, 
of rhe Inſtirures and ſpecially in cafe of an oath, which is ſb ſacred a thing, and which generally 
-p-4 _ \,. concernethall the Novility,Gentry + Commrnalty ofthe Realm, of both ſeres. 
Rev. par. an.zs, Ad by the Ttatute of * x5 H.8, cap.1g; no Canon againſt the Kings Pzeroga- 
E.2. part.r.m:8, five, the Law, Statutes, 02 cuſtome of the Realm, tis of fozce, which is but 

19 E. 3.quare Declaratozy of the Common Law. + - | | 
non admikit 7. 4 We have read over what Doctoz Coin hath in his bok fpoken foz the main- 
zoH. 7. f0.6. tenance of this cath, and certainly, he toucheth not the ſtate of the queſtion, as 


cr _— parr Will appear to the tearned Reader. | 
of the Inſtitutes, To conchude : This bzanch of 2 E. 6; givethno life fo any fozcelefſe Canon, 
cap. The Court of Which ws againft any law 02 enffome of the m;but,acco2dingto thelaw and 
pero”. ;, ulaine of this Kingdome, p2ohibiteth the D2dinary in caſe of perſonal tithes 
his book intiruleq, £9 8Xammne the party apon his cozporal oath ;* fo2 the Parliament did fake that 
An'Apology, &c, is be no lawfull and reaſonable means (whereof it [peaketh) ; foz a Parliament 
cap. 131 wanld never have p2ohibited any thing that was lawful and reaſonable;and yet 
the clear gains of Werchants, Clothters, oz Yamdicraft men do lye in great ſe- 
erecy,and harbly to be pzoved by witneffes. And befoze,in the ctaufe concerning 
the ſecond Additton,fo2 recovery of pzedial tithes,it is ſaid; Upon due proof there- 
of made before the Spiritual Judge,@c, foz that theyare open, viltble,amd eaſte to be 
pzoved by witneſſes : and at this time the fatnte of 2 H.q.ſtwd repealed. 
L.1$.F.de poena. No perſon Ecclefiaſtical oz Tempoz:al ought tn any Cccleflaſtical Court fo 
Cogirationis pee- big examined upon the cogitation of hts heart, 02 he thinketh, xc. as it was 
nam nemo mere holden by the Judges in the Parktament holden 4 Jac, and as it was after hol- 
_ den - the Court of.Common Pleas, Mich, 6 Jac, in Doctoz Wolſtons caſe in a 
p2ohi N. 


The7, Addition, Provided, &c, that all and every perſon and perſons, which by the 
laws or cuſtomes of this Realm ought 'to. make or pay their offe- 
rings, ſhall yearly from henceforth well and truely content and pay 
his or. their offerings to the Parſon, &c, of the Pariſh or Pari- 
ſhes, where it ſhall fortune or happen him or them to dwell or 
abide, &c, 


« Offcriogs,] 


Of Tithes, 


« Offerings. ] Dfferings 92 oblations, oblationes, theſe are of two ſo2ts, 
yiz, free o2 votuntary, and conſuet,o2 by cuſfome, as here it appeareth. Dffe- 
rings and obventions are tn London the p2offts of the Charch, and not in cozn, 
oz other manner, 8 | 

A wait of right of Advowſon b2onght of the fourth part of the tithes and offe- 
rings of the Churtch of Saint Dunſtan in the Welt in Fletſtr&t London, and 
adftidged fo be nod. 

SE lib, 11, fol, 26, Docto2 Grants caſe. Vid, there foz obventions: 3$E, 3. 
13. & 16 E. 3. ubiſup. and ſee here the tenth Addition. Vid. the nert Addition. 


Provided, &c. That this A or any thing therein contained ſhall 
not extend to any pariſh, which ſtands npon and towards the Sea 
coaſts, the commodities, and occupying whereof conſiſteth chiefly in 
fiſhing, and have by reaſon thereof uſed to ſatisfie their tithes by fiſh 
but that all and every ſuch Pariſh and Pariſhes ſhall hereafter pay their 
tithes, according to the laudable cuſtomes, as they have heretofore of 
ancient time within theſe 40, years uſed and accuſtomed, and ſhall pay 


theſe offerings as is aforeſaid, 


Provided that this AR, &c, ſhall not extend in any wiſe to the inha- 
bitants of the City of London and Canterbury, and the Suburbs of the 
ſame, ne to any other town or place, that hath uſed to pay their tiches 
by their houſes, otherwiſe then they ought or ſhould have done before 
the making of this AR, any thing in this Ac to the contrary in any 
wiſe notwithſtanding, 


Mich. 5 Jac, m communi banco, between John Skidmore: and Robert Eire 
Plaintifes in a pzohibition againſt John Bell Parſon bf Saint Michael Qucen- 
hithe in London:LThe cafe upon the ſaid ſfatuteof 47 H.8.and the decre there- 
upon was this : The ſaid Parſon libelled befoze the Chancelloz of XL ondon fo2 
the tithes of an houſe,called the Bozes head in 1Bzeadftret in the ſaid Pariſh,by 
fozce of the ſaid Act and Decr&, the ancient-farme rent whereof was five 
pounds, at the time of the ſaid Decre, and after, and that of late a new Leaſe 
was made of the ſaid houſe, rendzing the rent of five pounds per annum, and 
over that a great in-come oz fine, which was covenanted and agreed to be paſd 
yearly at the ſame day, that the rent was paid as a ſumme in groſſe, and that 

ſo mach rent might have been referved foz the ſaid houſe, as the rent reſerved, 
and the ſumme in grofſe amountedunto ; which reſervation and covenant, ec. 
were made to defrand the ſaid Parſon of the tithes of the trus rent of the ſaid 
houfe, which to him did appertaine by the purpozt and true intention of the (aid 
Decree. And in-this caſe fonre points were reſolved by the whole Court, 
Firlſt if ſo much rent be reſerved as was accuſſomed to bs paid at the making 
of the ſaid Decree in 37 H.8.( whatſoever fine 02 in-come be patd)that the Par- 
ſon can averre no covin ; foz the wozys of the Decree be ; Where any Leaſe is or 
ſhall be made of -any dwelling houſe , &c, by fraud or covin ia reſerving lefle 
rent then hath been accuſtomed, or is paid, &:c, £0 as if the accu@emed rent be 
reſerved, no rent can be alleged : foz the fraud by the Decar& is, whon leCer 
rent then was then accuſtomed ts be paid, is reſerved; oz ifno rent at all be re- 
ſerved, ec. fo2 then tithe ſhall be paid acco2ding fo the rent that then was laif 
befoze reſerved to be paid; The wozds of the Decr@ are ; Or that any Leaſeſball 
be made without any rent reſeryed upon the ſame, by reaſon of any fine or in- 
come , then the Fermor ſhall pay 'for his tithes after the rate aforeſaid , accor- 
ding to the quantity of ſuch rent , as the houſe was laſtly letten for , without 
fraud or 'covin, 'before the making of ſuch Leaſe. @o as the Decree confiſfeth 
pon four points, viz. Firſt, where the accuffomed rent, xc. was reſerved, 
PPpPP 2 Secondly, 
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30 E.3.1.in ac- 
count. 
38E.3.13. per 
Finch, acc, 

16 E.3. quare 
Imped. 147. 


Th1$, Adiition. 
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660 Stat.de 2 E,6. Cap.13. 


Secondly, where the rent was increaſed, there the tithes ſhould be paid accoz/ 
ding to the whole rent. Thirdly, where lefer rent was reſerved. Feurthly, 
where norent was reſerved, but had ben fozmerly reſerved. And this Act and 
Decree were very beneficiall ſo2 the Clergyof Londen in reſpec of that which 
they had befoze : And the Defendant in his libell confeſeth, that the accuſto- 
med rent, xc. was reſerved :.and therefoze no cauſe of ſuit. 

Secondly, it was reſolved, that ſuch houſes as were never leffen to farm, 
but inhabited by the owner, this is caſus omiſlus, and ſhall pay no tithes by 
fozce of the Decree. | SS 

Thirdly, it was reſolted, that where the Decree ſaith, Where no rent is reſer- 
ved by reafon_of any fine or in-come paid = no fineo2 in-come 


be paid in that 'caſe, yet if no rent be reſerved, the Parſon ſhall have his tithes 
ample, oz catiſe,/why no 


accozding to the Decree, foz that is put but foz an 
pad, o2 no, ts not mate- 


rent is reſerved, and whether any fine oz income we 
rtall, as to the Parſon. 

Fourthly, it was reſolved that the Parſon coild not ſhe foz the ſaid tithes in 
the Eccleſiafſticall Court, foz that the Act and Decree that raiſed andgave 
theſe kind of tithes, did limit and appoint how, and befoze whom the ſame 
ſhould be ſued foz, viz, that if a controverſie were moved in the City foz not 
payment of thoſe tithes, oz concerning the true rent oz tithes, that then upon 
complaint made by the party grieved to the Lo2d Paioz of London,he by advice 
of his aſſiſfants . ſhould make a finall end, with coſts to be awarded by his diſ- 
cretion. And if the Patoz/doth not make an end of it within two moneths, oz 
if any of the parties finde themſelves grieved, that then the Lo2d Chancelloz 
within the moneths ſhall make an end thereof with coſts accozding to the true 

See lib.s. fol. yz. intention of the ſaid Decree : therefoze asthe Decree gave a new andſpeciall 
the caſe of Or- Kind of tithings ; ſo it pid appoint new and ſpeciall Judges to hear and deter- 
phanage,in Lon- mine the ſame. And-in the end it was awarded, that the pzohibition ſhould 
don, ftand, Vide foz tithes in London, 27 H, 8. cap, 20. & 32 H,$, cap, 7. 


The 10, Additi- And be it further enacted,&c.that if any perſon'doe ſubſtraQ or with- 
_ draw any manner of tithes, obyentions, profits, commodities, or other 
duties before mentioned, or any part of them, contrary to the true 
meaning of this AR, or of any other A heretofore made, that then 
the party ſo ſubſtraing or withdrawing the ſame,may or ſhall be con- 
vented and ſued in the Kings Eccleſiaſtical! Court by the party from 
whom the ſame ſhall be ſubſtrated or withdrawne, to the intent the 
Kings Judge Ecclefiaſticall ſhall and may then and there hear and de- 
termine the ſame, according to the Kings Ecclefiaſticall lawes. And 
that it ſhall not be lawfull unto the Parſon, Vicar, Proprietarie, Owner, 
or other their Fermors or Deputies,contrary to this At to convent or 
ſue ſuch with-holders of tithes, obventions or other duties. aforeſaid, 
before any other Judge then Eccleſiaſtical], And if any Archbiſhop, 
Biſhop, Chancellor, or other Judge Ecclefiaſticall give any ſentence in 
the aforeſaid cauſes of tithes, &c, and (no appeal ne prohibition hang- 
ing) & the party condemned do not obey the ſaid ſentence that then ic 
ſhall be lawfull for every ſuch Judge Ecclefiaſticall ro excommunicate 
the ſaid party fo, as aforeſaid, condemned & diſobeying : In the which 
ſentence of excommunication, if the ſaid party excommucicate, wil- 
fully ſtand and endure ftill excommunicate by the ſpace of 40, daies 
next after, upon denunciation, and publication thereof in che Pariſh 
Church, or. the place or Pariſh, where the party ſo excommunicateis 
dwelling, or moſt abiding, the ſaid Judge Ecclefiaſticall may then at 
his pleaſure fignifie unto the King into his Court of Chancery * che 
| ate 
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ſtate and condition of the ſaid party fo exccommunicate and thereupon 
to require proceſle de excommunicato capiendo, to be awarded againſt 


every ſuch perſon as hath been ſo communicate, 


CF Obventions |] Dbventions afozeſaid are offerings. Ns 
That the juriſdiction of tithes belong to the Eccleſtaſficall Court, it appea- 
reth by the As of Parliament, viz. of Circumſpete agatis an, 1 3 E,1, Artic* 
Cleri anno 9 E. 2.18E, 3, cap, 7, 1R.2. cap, 13. 27 H.8, cap, 20, 32 H,g.cap.7, 
and this A; | 

Df ancient they were determined in the Sheriffs Zurne, as if appearecth in 
lib, rubeo inter leges H. 1, cap. 8, After by Scire fac* at the common Law befoze 
the fatute of 18 E. 3- Vid, Rot, clauſ.21 , H. 3. m. 3. & Rot. Eſchear' $E,x,nu,67, 
Regiſt, fol, 165. a Wait of covenant fo levie a fine, dc decimis garbarum, &c, 

38 H.6, 20, F, N.B. 30.c.f. 4 E.3. 27, 29. 7 E. 3, fol.s. per Parning 8E. 3,49, 
BraQon, lib. 5. fol, 491. Bricton cap, 4. fol. 13, omitted tithes, ec. Flerazlib.s, 
cap, 36. 23 E.3, 97. 

At this day a wzit of right of Advowſon lyeth de adyocatione decimarum 
Ecclefiz, &c. fo2 the tithe is the pzofit of the Church ; and if the tithes be taken 
away,the advowſon is ofnone effec, and the eſples in a wzit of right of advow- 
ſon(which is the fruit of the Advowſon) are alledged in the Parſon, in taking of 
the great and ſmall tithes by the pzeſentment ofthe Patron. De& 16 Ed. 3. ir, 
Quare Imped, 147. 30 E.3, fol.t. 38 E,3.13. 45E.3.12, Brit, cap.4, andthe 
w2it of Indicavic, whereof you may read at large befoze in the expoſition of the 
fatute of W. 2. cap. 5. : | 

This 10+ Addition foz the cſfabliſhment of Eccleſtaſficall juriſdiction foz 
tithes was made but by the generality thereof(which obſerve well)it ſhault hate 
been donbted, whether the w2it of right of advowſon of tithes, and of Indicavic 
had been taken away : but to clear the doubt, there is hereafter a ſpectall po- 
viſion therefoze, as hereafter ſhall be ſhewed, Dc the rz. Addition. 


Proceſle de excommunicato capiendo.)] Sw the ſtatute of  Eliz. 
cap 23, foz divers notable things concerning this matter, but none of the penal- 
ties of that ſtatute doe erfend fo the pzoc@ding upon cauſe of tithes, but only 
upon nine cauſes belonging to Cccleſtaſficall juriſdicton particularly expzeCed 
in that Act. 


Be it further enaRed, &c, that if any party at any time hereafter, for 
any matter or Cauſe before rehearſed , limited, or appointed by this 
AR tode ſued or determined in the Kings Ecclefiaſticall Court, or be- 
fore the Eccleſiaſticall Judge, doe ſue for any prohibition in any of the 
Kings Courts, where prohibitions before this time have been uſed to 
be granted: that then in every ſuch caſe the ſame party,before any pro- 
hibition ſhall be granted to him or them, ſhall bring and deliver to the 
hands of ſome of the Juſtices or Judges of the ſame Court, where ſuch 
party demanded prohibition, the very true copy of thelibell depending 
in the Ecclefiaſticall Court concerning the matter wherefore the par- 
tie demandeth prohibition ,: ſubſcribed, or marked with the hand of 
the ſame partyzand under the copy of the ſaid libell ſhall be written the 
ſuggeſtion, wherefore the party ſo demandeth the ſaid prohibition, 
And in caſe the ſaid ſuggeſtion by two honeſt and ſufficient witneſſes 
at leaſt, be not proved true in the Court where the faid prohibition 
ſhall be ſo granted within 6,moneths next following after the ſaid pro- 
hibition ſhall be ſo granted & awarded,that then the party thar is lected 

or 
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Vid. Mich,7 E:1. 


coram Rege, 
ror. 21, 


4 E.3. 27. per 
Shard & per 
Stoner, &c. 
26H.8. 3. 

F.N.B. 30. c. 


F.N.B. 30.e. Ver. 
N.B.31.4 E.3- 


27. $ E.3.49. 
31 H.6.16. 
12E.4.13. 

13 —y qu 

31 51.8. pr@* 
hib. x7. 


tion, 


Fat. de 1Ed.6. Cap. z. 


" or hindred of his or their ſuir in the Eeclefiaſticall Court by ſvch pro- 
hibition, ſhall upon his or their requeſt and fuir without delay, have a 
conſultation granted in the fame cafe in the Court,where the ſaid pro- 
hibition was granted, and ſhall alſo recover double coſts and damages 
againſt the party thar fo purſued the ſaid prohibition, the ſaid coſts and 
damages to be aſſigned or aſſeſſed by the Court, where the ſaid conſul- 
tation ſhall be ſo granted, for which coſts and damages the party to 
whom they ſhall be awarded may have an aRion of cebt by bill, 
plaint, or information in any of the Kings Courts of record, wherein 
the Defendant ſhall not wage his or their law, nor have any efloine or 
proteQion allowed or admitted, 


« Rehearſed,] This wozd is very material, fo2 this additionalt Act of 
2 E.6. ertendeth onely to p2ediall and perfonall tithes ; but in as much as this 
Act doth rehearſe the ſtatutes of 27 H.8, cap. 20. and 3 2 H.8. cap.7, both which 
ffatutes extend unto all kinde of tithes, viz. pzedfall, perſonall, and mtr, and 
to offerings alſo; therefoze this bzanch ertenveth to them all. And it is fo be 
obſerver, that this bzanch reſpeceth the cauſe of ſuit, viz, foz tithes oz offerings, 
and not the cauſe of the pzvhibition. -Vid, Dicr 2 Eliz, fol, 2750, 


q And in caſe the faid ſuggeſtion, &c, be not proved true in the 


Court, &c,] This clauſe was made in favour of the Clergy fp2 pzwf by 
witneſſes, which they had not at the common Law. | 

If the ſuggeCtion be in the negative,as if the pzopzietary of a Parſcnage im- 
p:opziate ſue fo2 tithes , and the cauſe ofthe ſuggeſtion be, that the Parſonage 
ts not tmp2op2iate ; oz if the Parſon of Dale ſue foz tithes of lands in that Þa- 
riſh, and the party ſue a pzohibition, foz that the landlieth not in that Pariſh,oz 
that the Parſon that ſueth foz tithes was not induced, xc. 02 any the like cauſe 
in the negative ofany matter of fac he ſhall not pzoduce any witneCe by fozce 
of this bzanch, becauſe a negative cannot be p2oved : and therefoze a p2ohtbition 
upon catiſes in the negative remaines at the Common Law, 

If a man plead a ded in barre, whetein witneſſes be, and iNue is joyned non 
eſt faum, and pzoceſſe is awarded agaitift the witneſſes, who are joyned to the 
Jury, and if is foundnon eſt fatum, not withffanding this joynder, the party 
grieved ſhall have an attaint; foz it js. a marime in law, _ witneſſes can- 
not teftifte in Ne negative; but in the affirmative : ofherwiſe it is, ifthep. 

dit is fo e party in khe afftrmaffve, there no aftaint dath 
tve. Vide aff.p.rg. 22: af.p.r5.23 aff.p.11;40 af.p.23.12 H.6.6.F.N.B, 06h, 
©9 itis, if the ſuggeſtion be grounded upon any matter in law, fo2 that the futt 
foz tithes-in that kindarenot due by law, As if the tibetl be in . EccleſiafFis 
call Court,foz the tithe of tiles,turſes,oz the like,thore ned no witneſſes to be 
p28dQced, foz that matters in law are tb be decided by the Judges; artd not to be 
pzobed by witneſſes ; and quod conftar Curiz, opere teftium nog indiget, and the 
canſe vf this p2ohidition, oz the like, appearcth in the libeUl it (elf, ©& bes. 
foze Arric* Cteri 3 Regis Jacobi, Artic'18, 

Provided alwaies, and be it enacted by the authority aforeſaid, that 
this Act or any thing therein contained , ſhall nor extend ro give any 
Miniſter or Judge- Eccleſiaſtical} any jurifdition to hold plea of any 
matter, cauſe, or thing, being contrary or repygnant to, or againſt the 
effect, incent or meamng of the Statute of Fes. 2, the fifth Chapter, 
the-Statures of Artzc, Cleri, Cirramſpette agatis,Sylva cadua,the Trea- 
tife de regia prohibitrone, ne againſt the Statate of Awns prime Edward; 
terti; the tenth Chapter, or any of them, ne yet hold plea in any mat- 

cer, 


ter, W | ( 
thing therein contained to the contrary 1nany wiſe 


. 


© Statute of W.2.cap,5. Yereby, if ned were, the wit of Imcicavingna 


the wzit of right of the fon 
ſaved. ©c befoze in the er 


hereof the Kings Corr of right ought to 


a— 


Ll 


have juri riſdiRion :' my 


Of Tithes. 


part of tifhes, and all dependanc os thereppan a £ 
poſition of this A&'of W.2. cap;5, anno 13 Ex, 


Arciculi Cleri,] Theſe Articles were eftablithovby Ac of Partianfent 
gel ae 


anno 9 E.2, 
cap, 2, the W2 


Se beſoze in the erpoſition upon} thoſe Articles. 


its of Indicavic, and of right of advowſon vf tithes are favev. 


CircumſpeRe agatis. | This Act is(as here it appeareth) a Statute, 
do _—_ E. 1. Se beſoze the expoſition hereof. 4 


« Silva czdua,] Yere is intended the Statute of 45 E. 3. cap. 3, concer- 
ning tithes de Silya czdua, and not of great wod above 20, years growth, 


& The Treatiſe de regia prohibitione.] Yerein ſome difference is in 
our 15oks ; foz in Hil, 7 H. 4. it is ſaid, that the Statute de Regia prohibirione 
doth rehearſe how per venditiones ſpirituales fiunt temporales, Which clauſe is in 
Artic? Cleri, cap.1, in fine, Alſo in 31 H.6. it is ſaid, that the Statute de Reoia 
prohibitione, and recite the effect of the ſecond Chapter of Artic? Cleri, ®9 as by 
theſe Boks the Dtatute de Regia prohibirione 1s the Dtatute of Artic* Cleri ; but 
it cannot be ſo conceived in this Ac, becauſe herein they are diſtinguiſhed as 
two ſeveral Statutes, and ſoin truth in the intendment of this Ad they are ; 
and the Treatife de regia prohibirione intended by this A is that Treatiſe de 
regia prohibitione, intituled Prohibicio formata ſuper Artic', Vide Ver, Mag. 
Chart. part 2, fol.7. Raſtal] abridg, Star, tit, prohib, pl, 6, 


Statute of 1 E,3.c,10,] This ismilſ-pzinted; foz the Act is x E, ;, 
Rar, 2. cap.x I» that if any ſuit be in the Spiritual Court againft inditers, a 
p2ohibition doth lye. This Ac is in affirmance of the common Law. Vide 
Regiſt, fol. 39. lib.intr. R. 447. b. tit. Defamation, 


Dh, 


Ne yet hold plea in any matter where the Kings Court of righe 
t to have juriſdiction.) @o p:ovident the makers of this Statute were 


to kep both juriſdictions within their pzoper bounds, a great means to make 


both Church 
Gving of the 


and Common-wealth flouriſh. And this is a large and a general 
jurisdiction of the Kings Courts of the Common law- 


Provided nevertheleſs, where heretofore ſuch a cuſtome hath been 
in many parts of Wales, that of ſuch cattell and other goods as have 
been given with marriage of any perſon, there tithes have been exaRted 
and levied by the Parſons and Curares in thoſe parts ; which cuſtome 


being diſſonant from any 


country of 


p_ this Realm, as it ſeemeth, when the 


Wales was through civil diſſention unculted for want of 


other (ufficient profits, that might otherwiſe grow to the Curates and 
Miniſters there,to have been for that time tolerable ; ſo now the coun- 
trie being now well manured and husbanded, and the tithe is duly 
paid there of corn, hay, wooll, and cheeſe, and of other increafe of 
all manner of cattell, as it is commonly in all other parts of this Realm, 
the ſame cuſtome ſeems to be grieyous and unreaſonable, ſpecially 
where the benefices are elſe ſafficient for thefinding of the ſaidMiniſters 
and Curates : that it be therefore enacted by the authority aforeſaid , 


that 
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10 H.4. 1b, 


Hill, 5 H.4. pl.z. 


31 H.6; 13; 14. 


21 E.3- 29. 2. 
Concerning lay 
fee, &c. this is 
affirmed to be 

a Statute, 


The x 3. 4nd laſt 
Addition, 


Stat.de 2E.6. Cap. 13. 


that fram and after the firſt day of May next comming no ſuch tithes of 
marziage-;g00ds be exacted or required of any perſon within the ſaid 
dominion of Wales, or Marches of the ſame : any thing in this A& 

contained, or an other AR, Cuſtome, Preſcription had or made tothe 


conttary hereo notwithſtanding, 


..<.;To have been for that time tollerable,] Pere is firſt to be noted, 
that a.cyfome once reaſonable andtollerable, if aſter it become grievous, and 
not anſwerable tothe xeaſon, whereupon it was grounded, yet is to be (as 

here it appeareth) taken away by Ac of Parliament : foz an inheritance 
., once fired cannot be taken away, tut by Parliament. Secondly, here 
is to be noted, that by'cuſtome a Parſon, #c. may have 
tithes of ſuch things, as are not titheable 
of common right. 
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ET SKHIRRREREREREREY RIA SDSS INES 


An Expoſition upon the Starure 
of 1 H.5. Cap.5. of Additions. 


| __——— 


Rdeines eſt eſtablies, que en cheſcun briefe originall 
des actions perſonels, appeales, & indictments, & en 
queux exigends ſerr* agard*, que aux noſmes des Defendants 
en tiels briefes originals, appeales, & iridictments ſoient faits 
addition de lour eſtate, ou degree, ou de meſtier, & les villes 
ou hamlets, lieux, & les counties de queux ils fucront ou ſont, 
ou en queux ils ſont ou fueront converlantes. Ec i per proces 
ſurles dits bricfes originals,appeals,ou indi&tments,enqueux 
les dits Additions ſoiententerlefles aſcis utlagaries foict pro- 
nouncies,que ils ſoient voides,irrites,& tenus per nul. Erque 
avant les utlagaries pronuncies les dirs brietes & indictments 
ſdient abacus per exception du partie, per laou en icell les dirs 
Additions ſoient enterleſles. Purview touts foirs, que meſq; 
les dirs briefes daCtions perſonels ne foient accordants as re- 
cordes, & fairs per le ſurpluſage de Additions ſuiſdirs,que pur 
cel cauſeils ne loient abatus. Er queles Clerks del Chancella- 
ric, ſouth quenoſme tiels brieftes iſſeront eſcriptes 'ne encer- 
lefſent, ne facent omiſsion des dits Additions,come deſuis eſt 
dir,ſur peine deftrepunis,& faire fane al Roy per diſcretion de 
le Chancellor. Et commencera ceſt ordinance a tener lieu al 
ſuit de partie, de la feaſt de Saint Michael prochein enſuant. 

We ſhall, in erpounding the wozds of this Act, ſhew what was the common 
law befozs the making hereof. 


T En briefe original.) Though it be in wait oziginal, yet if the plea 3 H.6. 30. 44H: 
be not holden upon the oz1ginal, this An ertendethnot toit ; as in a Recordare $*'+ 35 H.6.30; 
to remove a plaint of Keplievin into the Common place, becauſe the plea is On 16,2, 
holden upon the plaint, this Ac eftends not toft. * So in areturn of Reſcous, > £4.16. 
though there lyeth p2oceſſe of cutlawzy, yet this Statute extends not to it, be- «£0 H. 7. 21, 
cauſe this Ad ſpeaketh only of wzits oziginal. 13H, 7,21, 


E Desperſonels ations,&c. en queux exigeds ſerr” agard”.] 
In an aſſiſe of Novel difſeiGn, if the Difſeiſin be found with ſo2ce and armes, a FF 
Capias pro fine and erigent do lye fo2 the King ; yet the Defendant ſhall have , 8.3. lacy 
no addifion within this Statute, fo2 that the oziginal w2it is in the realty, and 7 H. 4. 35. 
this Act extendeth only to perſonal actions, 
*17 E.3. 44 b; 
T Aux noſmes des defendants.) + gegularly by the common Law tin 


maintenance, 


every natural m..n, having no name of dignity, ought to be namedin all ozigi- 27 H. 6. 3; 16 x. 
nals, and other ſuits by his Chziffian name and ſurname, and that befoze this 4-16: 10 E.4. 13: 
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Act ſufficed ; but if he had a name of inferiour dignity (as Knight, oz Banne- 
ret) heought to be named by his Chziſtian name and ſurname, and by the addi- 
tionof his name of dignity by the common Law, Which is implied in theſe. 
wozds : Aux noſmes des Defendants. | ' 
2yH.6.9. 10H, FIfthere be a Cozpozation of one ſole perſon that hath a fee-ſimple, and may 
6.1. 7 E. 4. bre. have a wit ofright, he may be named in oziginals, xc. by the common Law by 
163.18 E-4. 21. hig Chziltian name, withont any ſurname ; foz the name of his Cozpozation is 
$ E.3-747- in lieuofhisſurname(ſome ſay both Chziſtian name and ſurname)as John Ab- 
-- : Lag H, bot of D. #c. John Bi op of N. but otherwiſe 1t is of a Parſon ; foz he muſt 
6.13. 32 B.3.bre, be named by his Chailtian name andlurname, 
291. 32 H.6, * Jf it bea Co2pozation aggregate of many able perſons;as Pato2 and Com- 


28,29  minalty,Dean andChapter,Paſter of an Yoſpital and Confreres,xc.the Patioz, 
18 "4 :1E. Dean, 02 Paſtor need not be named by his Chaiſtian name, becauſe that ſuch a 
4.158. Co2pozation ſtandeth in lieu both of the Ch2iſfian name and ſurname. 

H.6.29. 7 E: Ifa man becreatedby Letters Patents Dake, Parqueſs, Earl, Uiſcount, 


3.26. 25E. 3. 02 Baron,the dignity lo is incozpozatedto him,acco2ding fo the fate given unto 
39-40. 7E.4 him by thoſe Letters Patents, as the Duke, xc. by the common Law might be 
brev. 163, named by his Chziſtian name, and by the name of his dignity, which ſtandeth 
5E-328,99- inlienof his ſurname: as Pracipe Johanni Duci Lancaſtriz. And the reaſon 
_ Nobility thereof is, foz that the King by thoſe Letters Patents creates him to the ſtate, 
in a manger in= honour, anddegre of Duke, & 1mponit cl fiilum & ticulum Ducts Lanc* &c, ha- 
corporated, bend? &c, & fic in fimilibus, And albeit a creation by wait hath not the ſame 
wozds, yet it hath the ſame effec. ; 

Andit is to be obſerved, that ſurnoſme is derived of ſur (1d eſt ) ſuper , and 
noſme (that is) nomen, quaſi ſuper nomen, becauſe it is ſuperadded to the Chzi- 
ftian name, Which legally is prznomen, in Latine cognomen, quig cenjunAtum 
NOINEN, 


© Soient faits additionde lour eſtate, ou degree,ou deme- 


ſtier. Jefate,Scacus a ſtando, the condition wherein any ſubject Tandeth, De- 
gre, Gradus a gradiendo, the degree wherein any ſubject Ttandeth. Do as in le- 

"27 E:3- ©P-3. gal underftanding theſe two wozds are of * one ſignification, and do extend to 

$44. Perſons of nobility, of dignity, and under the degree of nobility and dignity; as 

x3 R.2, ſtar.z, Peoman, Ec. and doexrtend as well to the Clergy as to the Tempozalty, andfo, 

Cap. 1, graduates and degrees in Univerſities.in any kind of p2ofeſion, 

22 E.4. cap.1, State of a Lo2d, 3 E. 4. cape 5. ſpe. : 

37 E.z.cap-10. Under the effate of a Knight, g: cap. 14. of the eſtate of Carriers, Plowmen, 
tc and the eſtate of a Gzome attending to husbandzy,cap.1 3. degree and effate 
of Clerks. 

3 E-4. Cap. 5. Degrees applied fo all, as well women as men, 

16 R.2. cap.4. No Yeoman, noz lower eſfate then an Eſquire, 

_» Bl. _ Under - degree of a —— L o2ds = 

liz, cap.zz, ® Underthe degree ofa Warons ſon, oz Knight. ; ; 
—_—_ Do as in legal underffanding, Rarus and gradus ſunt ſynonima, And ſo in 
p _— mo the ancient wait of the call of a Derjeant, *ad ſtatum & gradum ſervientis ad 
er 2 H_ 

tit, Addition 44. k The effates = —_— again ——_ —_— m_— _ am ou 

* Marchiones, eQueen, Conſozt of the King, the Pzince 0 s, Dukes, * Parquelles, 

26 B.6. bre. 100. Earls, Uiſcounts, and Barons. Theſe are of the greater Nobility. 

Knights of Daint Geozge, Knights Bannerets , Knights of the Bathe , 

b Rot.pat.39 E.3. Knights ofthe Chamber , * milites camerz, Knights Bachelozs , Waronets , 

Femjoers 2-1cr. Clquires, Gentlemen. Theſe are of the leſſer Nobility. 

feri, mo Scurz» =OCives, Burgenſes, and Peomen, which are of the loweſt eſtates oz degrees. 

gium, Generoſi. There 1s another diviſion made in our * Boks of leſſer Nobility, viz. ſome 

4s 14 4 IG be names of dignities, as all the Knights aboveſaid, and Baronets ; and ſome 
amd.vrit.Þ.24. of wozthip, as Eſquires and Gentlemen. 
. Waronets were firſt raiſed and created by King James, of an effate to = 

; an 
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and the heires males of fheir bodies : and where in ſome * Stafufes and Re- * Ror. Parl. 
cozds Baronets are named, tt is victum- impreſſoris, ſeu ſcriptoris, and ſhould * R-2-5v.1 3, 14- 
be Bannerets who were nct of inheritance, foz that they were Knights, which *3** #2. 
dignity was not deſcendable, noz yef is. Bannerets rightly named. Rar. Par). , 4 << ”*9 
46 E.3. nu.10,50 E.z. nu. 40. 1H, 4. nu, 53.&c, Jn Lefters Patents Rot, Pat. 16 R.z. cap.6. 
anno 13 E.3,m.13. Will. de la Poole ftatum & honorem Baneretti part, 2, 
15 E,3. m. 22, 23, & Rot. Pat, anno 9R. 2,8. Octab' Thomas Camois Bane- via : 
rettus, &c, 22 E,3, fol, 18, a Banner quia nomen haber a vexillo, of the Ban- — 
ner, £- Cozruptly Baronet, in 35 H.6.46, foz Baron. 1But let us p2oced to 
ſome moze p:ofitable matter, 

There have been within this Realm ſince the Conqueft divers names of 
dignities, which are grown to diſ-uſe : and in a manner loft : as Vicedomini, 
Vidams, Vayaſores, viri (as Bracton ſaith) magnz dignicatis, Vavaſor enim _. 
nihil melius dici poteric, quam vas ſortitum ad valetudinem : unde Vayaſoria 4 8. 
in divers ancient Kecozds. Cambden Brit. x 23, VYavaſores five yalvaſores pro- Bra@.lib.x.czp. 8, 
xime poſt Barones locum olim tenuerunt, @& Chaucer eur Engliſh Poet in 
the Fcanklyns P2ologue., 

Some doe hold, that it had been moze fit to have revived ſome of the ancient 
dignities, then to have created any of a newinvention. 

We have ſpoken of all the names of Dignity,let us now ſpeak of the names 


of Wozhhip, 


Eſquier, Armiger, Scutifer, &c.] Jn legall underſtanding he is 
derived ab armis, quz in clypeis Gentiliciis honoris infignia geſtant, Jn Dpaniſh 
Eſcudero, ab eſcudo, id eſt, ſcuto, 

In this ſenſe, as a name of eſtate, and degre, it was uſed in divers Ads of ,, ; ...,..., 
Parliament beſoze the making of this Ac , and after this Ac alſo. Ec Roc. 1 R.z ca.9.16R, 
Parl, an, x E.4. John Lozd Audeley, an anctent and a noble Baron, was named 2.c2.4. 20 R.z, 
Johannes Audeley Armiger, foz that all the reſt of the Barons that appeared at 2:7 Hu4-7- 
that Parliament were Knights ; and all Dukes,Parqueſes,Carls,Uiſcounts, rn 64g Bs 
and Barons of other Nations, oz which are not Lozds of the Parliaments of *} x 5. cap. 5. 
England, are named Armigeri, if they be no Knights ; and if Knights, then are Ror.Parl. anno 
they named Milites. 1 E.4, 

The ſonnes of all the Pers and Lozds of Parliament in the life of their fa- 
thers, are in law Eſgquires,and ſo to be named. 1By this ſtatute the eldeſt ſon of 
a4 Knight is an T{quire. 

T Gentleman, Generoſus, Gentill home.) his is alc a 

gadaddition, And every Gentleman mulk be arma gerens, and the beſt tryall of ;. rt 
a Gentleman in bloud (which is the loweff degree of Nobility) is by bearingof no x s.z. * 
armes. Foz as in ancient time the Statues of Jmages of their anceſters were 
p2ofes of their Nobility,which was a ſolemn and honourable,but pet a cumber- 
ſome tryall, whereof, and how in time they decayed, the Poet ſpeaketh., 
Juvensk. 
Stemmarta quid faciunt? quidprodeſt Pontice longo ſar. 8, 
Sanguinecenſeri, pictoſque oltendere yulcus 
Majorum, 8 ftantes in curribus Emylianos, 
Ec Curios jar dimidios, naſumque minorem 
Corviniy & Galbam auriculis naſoque carentem ? &c, 
Tora licet yeteres exornent undique cerz 
Atria : nobilitas ſola ct atque unica yirtus, 

Cieero, 


Flavia gens obſura quidem, & fine imaginibus 
Nobiles ſunt qui imagines generis ſui proferre poſſunt, Cicero, 


Do of later times Coat-armes came in lien of thoſe Statues oz Jmages, x are // 
the moſt certain pzwfs and evidence of Nobility and Gentry. So as in theſe 


dates the rule is,Nobiles ſunt qui infignia Gentilicia generis ſui proferre poſſunc, / - - 
DNqqq 2 Theres 
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21E. 4.15. 
Lib.int,Raſt.108 
10 E.4.16. 

28 H.6.3,4- 

7 E.6.Dyer f0.88. 
lib.imr.fo.107. 

nv. 9. de gradu 
hominis genero- 
fi, & non de gra» 
du hominis vo- 
cat? a Yeoman. 

4 28H.6 f0.4.2. 
5 E.4. 33- acc” 
14 H.6 15. 

* 20 H.6.30.b. 

b Reputatio eſt 
vulgaris opinio, 
ubi non «ſt yert- 


ras. 

c Lib.6. fol. 67. 
Hill 25 Eliz. in 
communi banco, 
Caters cale. 
Lib.int.R.f0.107. 


nu,s. 
Vid.lib.int.fol. 
207. nu.7. afel- 
low of Clements 
Inne, VC. 
4 Rot. par, 
13R.2.part.t, 
_* Nota, the 
creation of a 
Gentleman. 
e 21 H.6 bre. $9. 
28 11.6.8. 7 H. 
4-7.16H 6.28. 
* 35 H.6. 55.b. 
f Lib.6.tol. 67. 
£ ee the firlt 
part of the Inſti- 
cures, ſe& 464, 
2 H.s cap.3. 
See A _ DM 
of the 1Initicutes) 
(eR4.95. 
þ Forteſc.ca, 25. 
& cap. 2 9. 
210 E416, 
1 H.4, cap.7- 
2 H.q. cap.21. 
* 27 B.6. 4. 
4E.4.10.5 E. 
4. 14>, 1 HS. 3. 


4-33-31 6.31- 
11 H.6.1t. 
l7E.q4 10. 9 E. 
4. 50. 28 H.6.4- 
my E.4.32 


14 H.6.15. 
5 E:4. 33+ 


Stat.de 1 Hs. Cap.s. 


There is ſmall difference tetwen an Eſquire anda Gcntlcman ; foz ctery 
Eſquire is a Ecntleman, end etery Centlcmen is arn-a gerens, | 

And Generolus &nd Generoſa are £06 di.lditicns :cndife Crntlewemen be 
named Spinſter in «ny c2iginall wait, ec. axpeal,oz indifcment,ſhe may abate 
and quaſh the ſame ; ſo2 ſhe hath &s god right to that addition, as Baroncſle, 
Uiſcounteſſe, Marchicneſſe 02 Tucheſſe hate to theire. 

* A man may have en z2dditicn of Ecntlcmin within this Statute, if he be a 
Gentleman by effice (thcugh he be ret ty Litth)as miny cf the Kings herfheld, 
end of other Lo2ds, be ; and* Clerks, bcing cfficcrs in the Kings Ceurts of 


recozd 2 and if they be out of their office, they are-tut Feomen ; endyet as long 


as they continue in their office, they cught to be nanicd Gentlemen, as their 
due addition, 

A Gentleman by *reputation, that is, neither gentle by birth, no2 by office, 
no2 by creation, but commonly called Gentleman, and known by tbat nzme, is 
a ſufficient additicn within this Ac, And ſo was 1t adjudged in *Caters caſe, 
Hill, 25 Eliz, 1n communi banc, but if he be named Yeoman, he cannot abate 
the watt, 

A French Knight challenged * John Kingſton Yeoman, the Kings ſubjec, at 
certain points and deds of armes, #c. unde Rex (ſaith the Reco2d ) ur dictus 
Johannes honorabilius 1n przmiſſis accipiatur , ipſum Johannem in ordinem 
"Generoſorum adoptavit, & Armigerum conſticuic , & cztera honoris infienia 
conceſſirc, And ſuch a Gentleman oz Cſquire fo created, 1s an addition within 
this Stafute. 

© Since the making of this Statute, Eſquire and Gentleman were moze fre- 
qucntly by fo2ce of this Ac uſed, as additions in o21ginalls, xc. and afterwards 
were commonly uſed in deeds and other ſpecialties. * Ye that hath taken any 
degree in either Univerſity, may be named by that degree without queſtion, 
being Litthin the direc letter and meaning of this Ac; and ifhe hath tiken 
any Degree in Divinity, he may hate the addition of Clerk. 


: q Yeoman or Yeman.} This is a Daron Wo2d zeven oemen, the G. 
being turned in common ſpeech ( as ts uſuall in like caſcs) intoaY, In * le- 
gall underſtandiaga. Yeoman tis a free-holder that may diſpend 40.ſhillings,an- 
cicntly 5. nobles per annum : And-he 1s called probus & legalis homo, 

And as of ancient time the ® Gentleman held per ſeryitiumScuri, by K nights 
fertice, ſo the Yeoman held per ſervicum Socz, by Socage, Df this Degree ſee 
Forreſcue, Cap. 25, & 29. 

' This degres is a gd addition Within this Statute, and is applyedonly to 
the man, and not to the woman. 

We hate omitted *Citizens and Burgeſſes (albeit they are ſuch asare 
called to Parliament) yet becauſe they are no ſuffictent additions (being tw ge- 
nerall) within this Ac, we have omitted them. 


© Miſtier.] 1, ars, ſeu artificium , Latine dicitur Myſterum , Anglice 
Drfterie. Miſtier derivatur a maiſtre , Latine Magiſterium , becauſe no man 
ought to exerciſe it,but he that is a maſter of it. Mitticr is a large wozd, and in- 
cludeth all lawfull arts,trades,andoccupations,as Taylo2,Werchant, Mercer, 


+ Yusbandman, Labourer, and the like. But 'Servant, Gzc-m,oz Fermoz are 


no additions within this-A,becauſe they are not of any myſterie. And "Cham- 


berer, Butler, Pantler, oz the like, are additions of cffices, and not of any 
mylterie oz occupation. 


Neither doth this Act extend to unlawſull pzaciſes, as Crtoztioner, Pain- 
fainer, Abetter, Peretick, xc. 
Trade dictcur a tradendo, quia tradic nobis neceſſaria : The @aron wozd is 
Cpxzexwt, Crzft, hodie Craft, id eſt, Trade, 
If a man hate divers arts,trades. 02 occupattons,he may be named by any of 
them ; but if a Gentleman by tirth be a Bercer (as many younger ſonnes of 
| Gentlemen 
/ 
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Gentlemen be bound pzentices to arts and trades in London, and elſwhere ) if 
he tn an o2igtnall, ec. benamedPercer, o2 of any other trade, whereof he is in 
truth, he may abate the wzit, 4c. foz he ought to be narhed by the degree of a 
Gentleman becanſe it is wozthier then the addition ofany myſterie. 
Andr fo it is if one man be a Duke,a Parqueſſe,Earl, Uiſcount,and Baron, 
211 theſe dignitics ſfand diſfingly in him, and the greater dzowneth not the *7 H.6.4.4 E. 
lefſer, yet thill he be named in oziginall waits, xc. by the wozthier dignity, viz. wory- — 
by the name of a Puke enely withm this Ac. TER 
Yaving diligently obſerved the ozder ofthis Ac, we find that in ſome caſes 
the ozdcr thereof is cblerted, and in others not. In appeales and inditements of 
treaſon o2 felony, ec, againlt the greater Nobility,as Dukes,Parqueſſes, the 
o2der of the Statute is purſued,viz, Foz 1. the eſfate and degree (fo2 example) 
of a Duke, xc. is named, and after the Town and County. Edwardus Dux Buc- 
kingham nuper de N. in com' Glouc?. And ſoit is when one is namedofaCitie, 
which is a County of it ſelf, the like ozder is obſerved; as J.S, pannarius de 
London in com? Cimitatts London, 
But in caſe ofthe leſſer Nobility, and all other under them, the Towne 
and County are named befoze the addition ; as, Th. C. nuper de D. in con? M. 
miles, Jo, C. nuper dc D. in com” M, Armiger, N, C, nuperde D, in com, M, 
Merchant, &c, ? 
q Er les Villes, ou Hamlets, ou Lieus, & les Counties,} i 


Villes. Foz thefe ſee the firft part of the Inſtitutes, ſe&, x7x. Andif there be 6.29.31 E.4 52, 
D. major, and D, minor, and not D. tantum, he cannot be named of D., foz there 


ts no ſuch Town. 


T Hamlets.] &x the firſt part of the Inſfifufes, ubi ſup, And it is at 
the clccaion of the partie to name him of the Yamlet oz Towne. 


T Lieus.)] Theſe be underſtwd of places known out of any Town oz 
Yamlet,. x4 H. 6. 24. 35 H. 6. 30. 21 Ed. 4.89. 4 E. 3.129. 19Ed, 3, bre, 467. 
7 H.6.24. 37. 20 H.6. 30.7 H. 4.27.17 E.3.56. 43 E.3.5. 
By the ancient common Law of Cngland, ſccundum antiquam conſuetudi- 
nem dici poterit- de familia alicujus , qui hoſpitatus fuerit cum alio per tres notes, Bra&lib. z. fol. 
& vccatur Hoghenebyne. 124.b.19H.6.1, 


7 Counties.} &#« the firſt part of the Inftitutes, ſeR. 61, & 248. 
But ſeeing that ancicnt Bozonghs were firſt Towns, and Cities were foz- 5*tbe firſt par 
merly 1Bozoughs , if a City be a County of it ſelfe, wherein are divers Pa- —— 
rithes, yet the additicn de London , 02 nuperde London tis ſufficient within this , He. 27H, 
Statute. 6.4. 4E.4.10. 

* The addition of a Pariſh, if there be two 02 moze Towns within it, is not 5 5-4+ 142. 
89d, but if there be one'Town, the addition of Pariſh is good within this Sta- ** = ” 
tute : and it ſhall not be intended (if it be not pleaded) that there be moze ,, Hs —_ 
. Towns then one in the Pariſh : foz non przſumitur pluralitas, 4. 41.5 B, 4. 20. 

Lhis Statute extends not to ſome caſes, though the Defendant be not named 22 E.4.2. i E. 
of any Town, Yamlet o2 place.” As in an Acton of debt, the wait is, Przcipe 3-8.1ib.4. f0.14. 
R. G, ReQori Eccleſiz dc T. without alledging in what Town,Yamlet,oz place, A%n*1- 
he is dwelling. ©o if the Pracipe in an action of debt be, Prec* Tho, Chaſe Can- ,0 H6.8. 
cellarto Univerfiratis Oxon*, without ſaying de Oxonia, ©o in a wzit bzought 8 4.6.38. 
agatult the husband and his wife, oz the Abbot and his Commoigne, the Plain- 3 4.6.31- | 
fife need not ſhew in what Towne, xc. the wife o2 Commoigne, dwell - foz App me p 
the Law hall intend ( which ever intendeth the beſt) that the Parſon is reſt- © =o ; 
dent upon his rectozy, the Chancelloz upon his office, the wife with her hus- ;6 1.6.28. 
band, and the Monke with his @overaign, 4 E.4.10.21 E. 

? The addition as well of the eſtate, degree, oz myſtery, as the Town, Yams #2 $218. 33 4.8. 
let, oz place, ought by fozce of this Act to be alledgedin primo nomine ; fox the P7750 5 #3 Þ- 
pzoper uſe of an Alias dic” is, to agree with the recozd, oz ſpecialty whereupon .5 14.6.bre. 106, 
the w2it its grounded, and 1s not traverſable, 28 H.69 
The 
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32 £.6.23,29. 
5 E.3.28, 


* Dyer 4 Eliz, 


213, 214+ 


oH6.27.! 
35 H.6. If. 
5E.4. 


Vid. Br.tit, e:- 


ror 69. 

3 H.6-24, 35. 
28 11.6.9. 

21 Ec4. 95. 


Flers,lib.z. ca.12. 
14. &15 H.8, 
cap, 8, 


Stat. de 1 H.s. Cap.s. 


The advition of the eſtate, degre oz niyftery ought to Le by fozceof this 
Act, as the Defendant was of at the dey of the wzit parchaſed, and not with a 
nuper, as nuper Arthiger, nuper Monachus, aut nuper Comes de D. &c, but a nuper 
may beof the Town, 4c. becauſe men doe often remove their habitation. And 
this diſtincion appeareth by the Act if ſelf, by reaſon of theſe wo2ds inthe Ac, 
relating to the Towns, Yamlets, 4c. ou ils fuer”, ou ſonc, 

Lhe end of the purview of this Act was, that ths perſcn of the Defendant in 
o2iginalls, Ec. where pzoceſſe of outlawzy®id ye, ſhould be ſo deſcribed by cer- 
tain additions, as one inan might not be troubled foz ayother. Dee qther Ota- 
tutes made tothe ſame end. $ H, 6, cap.10. * 6H,8.cap.4. 5 E.6.cap.26, 3x EI, 
cap. 3.09. | ; © AER 

| Aſcis utlagaries ſont pronoiice,queils ſoient yoides,&c.] 
This being a judgment in law is interp2cted to be made void by a wait of erroz, 
o2 by the plea of the party coming in upon a Cap,ut legat',accozding to the conrſe 
of the common law : fo2 though the wozds of the Statute be yoides, yet it is but 
voidable by a wit of erroz,02 plea,which is wozthy of obſervation. 19 H.6. fo. r. 
8 H.6. cap.1o. pl,com, 137.b. 7 H.6.27,39. 10 H.6.8, 11H.6.19 67.19 H.6. 
5$&c. 20 H,6.20. 21H.6.23,55. 37 H.6.1. 38H.6.1, 22 H.6.18, & 23, 36 

30H,6. 1. 21E, 4. 94.73. 1E, 4.2. 2E.4-10, 4E.4, 10, 41,43. 22E.4, 37. 
10E.4.13. 5 H.7.16, 11 H.7.5. 21 H,7.13, 3 E1, 192.b, 4El, Dyer 213, 214, 
© Per exception du parte. ] wut if the Defendant, albeit he hath 
not ſuch addition as this Act requireth,yet if he appeareth upon pzocefſe,x plead, 
taking no ,dvantage thereof by exception, he hath lcft the brnefit of this Act. 


q Ne ſoient accordant al records & faits, &Cc.} Atundans cau- 
tela non nocer ; but if the addition pzeſcribed by this Act had varted from the re- 
cozd, e2 deed, ret deing injoyned by An of Parliament fo be contained in the 
wait, xc. ſuch variance ſhonld not hate abated the w2it, albeit this clauſe had 
been omitted; but yet an A of Parjiament cannot be made tc plain, 

T Erqueles Clerkes del Chancerie.J ;.e. 1esComferours, Cle- 
rici de curſu, that make ont oziginalt wzits. Df theſe there be in the Chancery 
twenty in number. Zo every of theſe are aprointed certain Countics, any 
a:e a Cozpozation of themſelves. 


q Deftre punies, & faire fine per lediſcretiondel Chan- 


cellor.} This extendeth to the Lozd Koper of the great ©eale, as often 
eliwhere hath ben obſerved. : : 
q Et commencera ceſt ordinance a tener lieu al ſuir de partic 


de la Feaſt de S. Michael prochein enſuant.) This Parltament be- 
gan x 5 Paſch' x H,g, And this Statute was made,when Ags of Parkament 
were not painted, but were by the Sheriffs pzoclamedin-every County (as 
elſwhere hath been ewed: ) And therefoze tothe end the ſubject might take 
notice thereof, day was giten by this Ac untill the Feaſt of @aint Micha» 
cl the Archangel following ; but at the ings ſuit this Ac began pzeſently, 
fo2 that the Kings learned Councell were attendants in Parliament, and had 
lufficient notice ofthis Ad. 


An 


671 


+, > a > As. eb ety oy 


is >. Ar. $5 e} a 4 oy >. « y A e » ts. 
C22 BIG WE ESO Se Se $9 Be 0h fe Ie NE EE 


An Expoſition upon the Statute of 27 H.8.cap.16, 
intituled, An Act concerning Inrolments of Bargains, 
and Contracts of lands and tenements. 


—_—c 


he, 


E it enacted by the authority of this preſent Parliament, that from 
che laſt day of July , which ſhall be in the year of our Lord God 
1536, no mannors, lands, tenements, or other herediraments (hall 
paſs; alter, or change from one to another, whereby any ſtate of inhe- 
ritance or freehold ſhall be made, or take effe& in any perſon or per- 
ſons, or any uſe thereof to be made, by reaſon onely of any bargaine 
and ſale thereof, except the ſame bargain and ſale be made by wri- 

' ting indented, ſealed and inrolled in one of the Kings Courts of re- 
cord at Weſtminſter, or elſe within che ſame County or Counties 
where the ſame mannors, lands, or tenements ſo bargained or ſold, lye 
or be, before the Cftos Rotulorum, and two Juſtices of the Peace, and 
the Clerk of the Peace of the ſame County or Counties, or two of 
them at the leaſt, whereof the Clerk of the Peace to be one : And the 
Came Inrolment to be had and made within ſ1x months next after the 
date of the ſame writings indented, the ſame Cuſtos Rotulorum,or Juſti- 
ces of the Peace, and Clerk, taking for the Inrolmenr of every ſuch 
writing indented beforethem, where the land compriſed in the ſame 
writing exceed not the yearly value of 40, ſhillings, 2, s. that is to ſay, 
12., to the Juſtices, and 12.4, to the Clerk, and for the Inrolment of 
every ſuch writing indented before them, wherein the land comprized 
exceed the ſumme of 40, ſhillings yearly value, 5.s, that is to ſay, 2,5, 
6.9, to the ſaid Juſtices, and 2.5. 6,9. to the ſaid Clerk for the Inrol- 
ling of the ſame, And that the Clerk of the Peace for the time being, 
within every ſuch County , ſhall ſafficiently inroll and ingroſle in 
parchment the ſame deeds or writings indented, as is aforeſaid, and the 
rolls thereof, at the end of every _- ſhall deliver unto the C#/fftes Ro- 
tulorum of the ame County for the time being, there to remain in the 
cuſtody of the ſaid Cuſtos Rotulorum for the time being, amongſt other 
records of every of the ſame Counties, where any ſuch Inrolments 
ſhall be ſo made, to the intent that every party that bath to doe there- 
with may reſort and ſee the effec and renour of every ſuch writing ſo 
inrolled, 

«q Of inheritance, or freehold ſhall be made, &c, ] After the Sta- 
tute of 27 H,$. cap.1o. of transferring uſes into polſeſion ; Jf.a man by his 
ded had bargained, and ſold foz valuable conſideration, any lands, xc. of any 
eſtate of inheritance, fre-hold, oz fo2 years, the ſame had been erecated by the 
ſaid Ac of 24 H.$.cap.1o, Now this Act of Jnrolments reftrains only effates 
of inheritance and free-hold: and therefoze bargains and ſales foz years, foz Lib.2, fol.36, Sit 
what number ſoever, are not reſtrained by this Ac, though it be not by deed in- Rovl, Heywards 
dented no2 inrolled, cale, 
| Lib. $. 94. Foxes 
« By reaſon only of any bargain, 8&c,] If a man fo2 valuable conſide- <** 


ration by deed indented do bargain and ſell lanys to another and his heirs; and 
befozg 
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Trin.z3 Eliz. in 
communi banco, 
int, Ric. Libbear. 
Plaintife en waſte, 
&Eliz,Hynd De- 
fendantli. 5.f0.71- 
Hynds caſe, 


* Pl, com. 307-2, 
30 H.8. tit. at- - 
rornment. Br.;2 9, 


19 H.6. 6. 


Lib.8, fol. 9394. 
Foxes caſe. 


Lib.7. fol.40. 
Bedles caſe. 
Lib.8. fol. 93:94. 
Foxes caſe. 

Lib. int, Co.116, 
2. b. 


Lib.$. fol.93,94. 
Foxes cale, 

Vid. lib.z. fo.z5. 
Sir Rowland 
Heywards caſe. 


4 Mar. Dyer fol. 
146. Villiers caſe, 
Lib.12. fol.25. a. 
Harpers caſe. 
Lib.x. fo. 176. 
Mildmayes caſe. 


* Lib.5. fol.20.b. 
Stiles caſe 


See Stiles caſe . 
ubi ſupra, 


Star. de 277 H.S. Cap.16. 


befoze the d&d be inrolled he levieth a fine , o2 maketh a feeffment fo the bar, 
gain and his heirs of the ſame lands, and after, and within the fx menths the 
ded is inrolled, the bargainee ſhall be in by the fine oz feoffment, and not by the 
bargain and ſale, both by reaſon of this wozdOnly, 8c, and that the cſtate by 
the common law veſted ſhall be pzeferred. 


«| Of any bargaine and ſale thereof, ] Firſt,what isa bargain and ſale? 
xc. A bargaine and ſalc is areal contra * upon Ftaluable conlideration fo 
paſſing of mannozs, lands, tenements, o2 hereditaments by ded indented and 
inrolled within ſix months after the date of it, without livery of ſciſin, oz at- 
toznement of tenants, 

If the bargainoz be in poſſeſſion, this is a facile and ready aſſarance, buf 
the feoffment reduceth and reſtozeth the poſſeſſion to the feoffo2, and paſſeth the 
land to the feoffee, though the feoffo2 had been diſſciſed; xc. and the inrolment is 
not pleadable as the feoffment is. 

Decondly, whether theſe wozds of | bargain and ſale ] only, o2 equipollent 
wozds may be uſed, 4c. to take effec by fozce of this @tatute» @hough it be 
god to nſe thoſe wozds mentioned in this Act, yet are they not of neceſſity to 
be uſed ; foz whatſoever wozd upon valuable confideration would have raiſed an 
uſe of any lands,tenements, o2 heredifaments at the common law, the ſame do 
amount to a bargain and ſale within this Statute : As if a man by deed inden- 
ted andinrolled accozding to this Aa doth covenant fo2 valuable confideration 
to ſtand ſeiſedof lands to the uſe of another, xc. this is in nature of a bargain 
and ſale within this Ac. . 

A. ſeiſcd of certainlands in fe, demiſed the ſame to C.fo2 life, the remainder 
foz life reſerving arent at the fcaft of Saint Michacl, and of the Annunciation; 
A. by indenture, in conſideration of 50. pounds, doth demiſe, grant, ſet, andto 
farm let the ſame lands toB, foz 99. years, reſerving a rent at the ſame Feaſts 
p2olently, and C. theleſſee fo2 life did not attozn ; and it was adjudged, that 
the ſaid demiſe and grant upon the conſideraticn of 50, pounds amounted to a 
bargain and ſale foz2 the ſaid term, Do if a man fo2 valuable conſideration doth 
by deed indentedand inrolled alien 02 grant the land fo a man and his heirs, xc. 
this ts a bargain within this Statute, & fic de ſimilibus. But inaſmuch as the 
intention of the parties is the pzincipal foundation of the creation of uſes, if 
by any clauſe in the d&d1it appeareth, that the intention of the parties was fo 
paſſe it in peſſeſſion by the common law, there no uſe ſhall be raiſed : and there- 
foze if any letter of attozny be in the ded, oz a covenant to make livery, oz the 
like, there nothing ſhall paſſe by way of uſe, but accozding to the intentton of 
the parties poſſeſſion by the common law. And albeit no valuable conſiderati- 
on be expzeſſed in the Indenture, pet if any were given, the ſame may be aver- 
red, and the land doth ſufficiently paſſe. ; 

A. by ded indented and inrolled in conſideration of 100, pounds paid by B, 
bargaineth and ſelleththe land to B.C.and D. parties to the Jndentures:Jn this 
caſs the land paſſeth to them all ; fo2 although the valuable conſideration be er- 
p2eſſed to be paid by one, yet it muff be intended, that it was paid fo2 them all, 
to the end, that the land may paſſe to them all, acco2ding to the meaning of all 
the parties, and a conſideration given by one of the parties, is ſufficient to con- 
vey the land to them all. 


« Except the ſame bargain and ſale be made by writing, ] Firft, it 
mult be by waiting, and not by pzint o2 ſtamp. 
Secondly, it muſt be * witten in parchment 02 paper, and not upon wood, 
ffone, lead, o2 other material, 
| © Indented,] Jfthe ded begin, Hzc Indentura, 82, This Jndenture, yet 
if the deed be not indented, it is no Jndenture ; but if the ded be indented, 
though the deed doth begin, This ded made, without mentioning the wozd 
of Indenture, pet is if a wziting indented within this Statute. 
Ja 
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. Jn an action of debt between Scudamore and others Plaintifesz and Vanden- Tin 29 E. 3. in 
ſene Defendant, upon an indenture of Charter party the caſe was this : The *b< Kings Bench. 
Indenture of Charter party was m«de between Scudamore and others owners 

of the good Dhip called B, whereof Robert Pirman was Maſter, on the one par- 

tie, and Vandenſtene on the other party. Jn which Jndeature the Plaintife did 

covenant with the ſaid Vandenſtene and Robert Pirman, and alſo Vandenſtene 

cobenanted with the Plaintife and Robert Picman, and bound theniſelbes to the 

Plainfife and Robert Puman, foz perfozmance cf covenants in 6co potndz; 

And the concluſion of the ſaid Jndenture was, © Jn witneſſe whereof the par- 

*tiss aboveſaidto theſe pzeſent Indentures have put to their ſeals, And the 

ſaid Robert Pitman to the ſaid JIndenture put his hand and ſeal, and delivered 

the (ame. The Defendant in barre of the ſaid action pleaded the relcaſe of 

Pitman, #c- Whereupon the Plaintife demarred, And it was adjudged, that the 

releaſe of Picman, did not barre the Plaintife, becauſe he was no party tothe 

Indenture. And the diverſity was taken and agreed between an Indenture 

recip2ocall between parties on the one ſide, and parties on the other ſide, as this 

was ; foz2 there no bond, covenant oz grant can be made to 02 with any that is Seerhe firſt par: 
not party to the deed. But where the deed indented is not recipzocall, but is of the Inſticues, 
without a Between, &c; as Omnibus Chriſti fidelibus, &c, there a bond, covenaht, ſc& 66,fol. 52. 


92 grant may be made to divers ſeveral perſons; 4 dr - 


. . | E. 3. 39. 
.« Andinrolled, ] Albeit the Jndenture (as hath ben ſaid) may be either S E. : - 
of parchment oz paper, yet the inrolment muſt be in parchment onely; and ſo 
it ts exp2eiſedin the clauſe of inrolment by the Clerke of the peace, viz. That 
he ſhall ſufficiently inroll and ingroſle * in parchment the ſame, And ſo much is 
implied, when the inrolment 1s in any of the Kings Courts of reco2zdat Weſt- 
minfter ; and (0 was tit adjudged, as Þ. Plowden cited it befoze the Lo2ds in 
Parliament, anno 2 3 Eliz, in the great cafe between Herberr and Vernon, which 
1 heard and obſerved, | 
A ded knowledged by the husband and wife ſhall by the common law be tn- 
rolled onely foz the husband, and not foz the wife, by reaſon of the coverture ; and 
though it be inrolled foz both, it bindeth her not. DOtherwiſe it is by caſfome, 
and none hath power to eramine a feme covert without wzit. 29 H, $. tit, Fairs 
inroll* Br, 14. 7 E. 4+ 5. Vid, 34H. 8, ca. 22. 18E. 3, 29. 45. all, 8.14 E. 3, ex- 
ecution 73. 19 R. 2, Eſtopel 281. 21 E. 3.43. 24 E. 3.64. 21 Eliz, Dyer fol.363; 
Kelwey 12 H, 7. fol. 4. &c, 12 H, 4. 12, 29 H,8. faits intoll Br, i 5, lib, 10,Mary 
Portingtons caſe, fol, 42. 7 
If an infant acknowledgeth a Recognizance, ſtatute Perchant, ſfatife Sta; Vid. Regiſt. fol. 
ple, 02 Dbligation in the nature of a ſtatute Staple; oz inroll an Obligation, *5* ** NB. 
inall theſe caſes he mult avoid it in an audica querela, during his minozity ; foz 35% - oy Mon! 
it mult be tryed by Jnſpecion, and theſe concern but perſonal duties- But if tins caſe. 7 E, 
an infant bargaine «nd ſell lands which are in the realty by ded indentedany 4. 5. 13 5.3. 21- 
inrolled, he may avotd it when he will ; foz the deed was of no effec to raife an 9i*- quer4la 26. 
uſe ; and this ſtatute is to be intended of lawful and effecual bargaines and *7 E- 3.3 
ſales, and ſuch as would have raiſed uſes at the common law, and dothonelyre- +3 x; pom ma 
ſtrain the execution of them that be of effec, except the deed be inrolled. Aid quer. 27.8 H. 6. 
this andeth with the reaſon of the common law, that none but effecual deeds 30-15 5-4. 51, 
ought tobe inrolled ; and therefoze'a deed of feoffment onght tit to be inrolled * 725-26, 
befoze livery, But in caſe of a finethe infant muſt reverſe it during his mino- 7,545 £337 
rity; koz the conuſance 1s faken by fozce of the Kings wzit befoze a Judge, 44 x. A - þ. 
and is votdable by the common law, _ l 
That upon a bargaine and ſale by deed indented andinrolled, a rent may be 
reſerved, fo2 the uſe and poſſeſſion paſſeth ranquam uno fAaci, ee lib, 2, fol. 54, 
in Dir Hugh Chotmleys caſe, : 


* Not. 


& In any of the Kings Courts of record at Weſtminſter. J That is, ih 
Kerr the 
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the Kings Bench, the Chancery, the Common Pleas, and the Cxchequer. And 
though the wo2ds be, at Weſtminſter, fo2 that at the time of the making of this 
Act, theſe Courts were there ; yet if theſe be adjourned into another place, the 
inrolment may be in any of theſe Courts ; fo2 the inrolment 1s confined to the 
Courts, whereſcever they be holden. 


< Or elſe in the ſame County, &c, before the Cuftos Rotulorum, and 
two Juſtices of peace, and the Clerke of thie peace, &c, 


«. Cuſtos Rot.] This Dfficer is a Juſtice of Peace, and is of the gift of 
the Lozd Chancelloz, 02 L02d Keeper, and he may exerciſe his office by deputy, 
Pe hath the keeping of all bargaines and ſales by ded intendedand inrclled, and 
* gE.4. 2. of all the recozds and rolls ofthe @efſions of peace, * and of the commiſſion of 
10H, 7. 7- peace it ſelf, and therefoze he taketh the name of his office, to put him in mind 
of his duty. Ve hath the gift of the Clerkſhip of the peace, to ererciſe by himſelf 
oz his deputy, but he continueth no longer in his place, then the Cuſtos Rotu- 
lorum doth. 


Dyers El. 228. @ Theſameinrolment to be had within ſix moneths next after the 


—___ rot. date of the ſame writing indented, ] The fix moneths ſhall be accounted af 
fur demires ter the computation of 28. dayes to the moneth, After the date, and after the day 
Pophams caſe. Of the date upon this Ac is all one ; ſo as the date it ſelf is taken excluſive. And 
Lib. ine Coke yet in the repozt of Juſtice Daliſon it is ſaid, that it was holden anno 4. Eliz. 
fol. oo. , that if it be inrolled the ſame day it beares date, if is ſufficient ; but the ſafer 
ow ” I * Wwayis toinroll it after the day of the date. Andyet where it hath a date, and 
7 * ts deliveredaſter, it ſhall take effen to paſſe-from the bargainoz from the deli- 
very; fo2 then it became his deed, and not from the date : but the deed mull be 

inrolled within ix moneths after the date. 
Every deed ſhall be intended to be delivered on the ſame day that it beares 
date, unleſſe the contrary be pzoved. And it is the beſt courſe ( accozding to the 
Lib. 5, fol. - intendment of law ) to deliver it the ſame day that it beares date. But if the 
—_—_— = deed indented hath no date, then the day of the delivery is the day of the date of 
Trin? _ 4 in that deed, and may be inrolled within ſir moneths after the delivery, And when 
communi banco the dedis inrolled within the fix moneths, then it paſſeth from the delivery of 
6E.6. fairs in= the d&d, And albeit after the delivery and acknowledgement, either the bar- 
rol om 9. per les gainoz oz the bargaine dye befoze inrolment, yet the land paſſeth by this Ac; 
nes. fo2 the wozds thereof be ; No mannors, lands, tenements, or hereditaments ſhall 
* Nora, Except is paſſe of any eſtate of inheritance or: freehold, * except the deed be inrolled, 990 
morethken Un- as by the common law and the ffatute of 27 Hen. 8. of uſes, it ſhould have 


lelſ, paſſed. And by the wozds of this fatute, when the ded is inrolled, it paſſeth 
ab initio, 
Trin. 42 Bliz Wetween Andrew Mallery Plaintife, and Jennings and others Defendants, 


rot. 1037. in the caſewas this: Dne Scyſter was ſeiſed of certain lands in fe, and know- 
communi banco ledgeda Recognizance to Turner, whoſe Erecutrir b2ought a Scire fac? upon the 
inrepl. Recognizance bearing date the g. day of November, anno 41. Eliz, againſt Sew- 
ſer, and alledged him to be ſeiſedof the ſaid lands in dominico ſuo, ut de feodo, 
the day of the Scire fac* bzought, which was traverſed by the other party. And 
the truthof the caſe, being bylong pleading diſcloſed to the Court, was this: 
Sewſter 7.die Noyem, befoze the Recognizance knowledged, by deed indented foz 
money, had bargained and ſold the ſaidland to another, and the deed was inrolled 
20, Noy, following. The queſtion was, Whether Sewſter was upon the whole 
matter ſeiſed in fee the g. day of November, the d&d being not inrolled untill the 
twentieth of the ſame Noyember. And it was adjudged una voce, that Sewſter 
was not ſeiſed in fe of the land the 9. day of November, foz that when the ded 
was inrolled, the bargain was in judgement of law ſeiſed of that land, from 
the delivery ofthe deed. And it was reſolved, that neither the death of the bars 
gainoz 


Of Inrolments of bargainer, Ac. 67% 
ga ino2, no2 of the bargaine befoze inrolment, ſhill hinder the paſſing of the 
eft ate. And that a releaſc of a Tranger to the bargaine befoze-inrolment 4s gd. 
©9 as it hold not by relation, between the parties by fitjon- of; law ;-but: 4n 
point of ſtate as well to them as to ſtrangers alſo. And that a recovery ſuered 
againft the bargain befoze inrolment (the ded indented. being after within = 
the ſix moneth inrolled) is god, fo2 that the bargaine was. tenant of-the free- 
hold in judgement of law at the time ofthe recovery. And non refert, When'ithe 
deed indented is knowledged, ſo.it be inrolled within the ſix mnoneths; + Anpall , _ 
this was afterwards affirmed foz good law by the Court of Canmon Pleas Trin* Trid. 3-J46 in | 
3 Jac. Regis, upon a ſpectal verdict given in an ejeRtione firme between Lelling- — 
ham Plaintife of the demiſe of Thomas Firzherbert Eſquire, and Alſop Defen- ep _ 
dant : And further if was there reſolved, that if the bargainee of land after jin»ham Plain- 
the bargaine and ſale, and befoze the inrolment doth bargaine and ſell the ſame rife, and Alop 
by deed indented and inrolled to another; and after the firſt deed is inrolled Pefendanr. 
within the ſir moneths, the bargaine and ſale by the byrgaine is god : but 
there in the p2incipal caſe, in reſpect of the ſpecial manner of the penning of 
the meane bargaine and ſale, the Court being divided, viz, thzee Judges againft 
two, judgement was given againlt it, 

The day of the moneth, and the yeare of our Lo2dand Saviour Chaiſt, any 
the yeare of the Kings raigne are the uſual dates of deeds, And the day of the 
month by the Nones, Ides, o2 Kalends is ſufficient. 


The C#ſtos Rotulorum, or Juſtices of the Peace, and Clerke, ta- 
king for the inrolment of every ſuch writing, &c, two ſhillings, &c.] 
A gd pzeſident, when Parliaments appoint new labours, #c. that they would 
alſo limit and ſet downe in certaine what fes ſhall be taken foz the ſame, as 
here it 1s done. 


« The Clerke of the peace ſhall ſufficiently inroll in Parch- 
ment, &c, | Df this ſomewhat hath been ſaid befoze. 


@ Shal deliver them to the C#/tos Rotuloram.)] Foz ( as hith been 
ſaid ) he is the keeper of the Recozds and Holls of the Selſions of the peace of 
that County. 


Provided alwaies that this A nor any thing therein contained, ex- 
tend not to any mannor, lands, tenements, or hereditaments, lying 
or being within any City, Borough, or Towne corporate within this 
Realme , wherein the Maiors, Recorders , Chamberlaines, Bailifes, 
or other Officer or Officers have authority, or have lawfully uſed 
to inroll any evidences, deeds, or other writings within their precinct 
or limits : Any thing in this A& contained co the contrary notwith- 
ſtanding, 


In any City. Borough, or Towne corporate, wherein t 
q / Y _— P - he 6El. Dyer 229. 


Mators, &c, have authority to inroll evidences, &C. | Reſolved by the ;, Chilberns 
opinion of the Juſtices of both Benches, that a bargaine and ſale fo2 valuable caſe. 
conſideration of houſes, 02 lands in London, xc. by wozd onely is ſufficient to 
palle the ſame , fo2 that houſes and lands in any City, ec. are eremvted out of 
this Aqg : and at the common law ſuch a bargaine and ſale by wozd only raiſed 

- uſe, And the ſtatute of 27 H, 8, cap, 10, doth transferre the uſe into poſſeſ- 

lon, 
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When the makers of this Act had appzopziated the inrolment of all Jn- 
dentures of bargaine and ſale to the Kings ſoure Ceurts afozeſaid, it was 
neceſary ko make a pzobiſſon fo2 Cities, xc. which had authozitytoinroll, . 
and that there ſuch bargaines and ſales ſhould be inrolled. Sed deſunt verba : foz 
by the wozds, the Pannozs, Lands, Tenements, and Yereditaments are ex- 
—_— of the ſaid Ac, without any pzoviſton foz inrolment within thoſe 

FC, 

If a died be thewed in Courf, oz in the cuffody of the Court, and by miſ- 
chance the ſcale is bzoken off, the Court ſhall inroll the d&d in Court foz the 
abails of the party. 


{SSI HIISIEEEEERES RERRELERELSLS 
An Expoſition upon the Starure 
of 32 H. 8. Cap. 5. of Executions. 


ee ns 


— 


V Hereas before this time divers and ſundry perſons have ſued ex- 
ecutions,asS wellupon judgements for them given of their debts 
or damages, as upon ſuch ſtatutes Merchants, ſtatutes of the ſtaple, or 
Recognizances, as have been to them before made, recognized, and 
knowledged ; and thereupon ſach lands, tenements, and other heredita- 
ments, as were lyable to the ſame execution, have been by reaſonable 
extent to them delivered in execution for the ſatisfaction of their ſaid 
debts and damages, according to the lawes of this Realme, Neverthe- 
leſſe, it hath been oftentimes ſeen, that ſuch lands, tenements, and he- 
reditaments ſo delivered, and had in execution, have been recovered, 
or lawfully diveſted, taken away or evicted from the poſſeſſion of the 
ſaid recoverers, obligees or recognizees, their executors or aſſignes, be- 
fore ſach time as they have been fully ſatisfied and payed of their debts 
and damages, without any manner fraud, deceit, covin, colluſion, or 
other default in the ſaid recoverers, obligees, or recognizees, their exe- 
cutors and afignes, by reaſon whereof the ſaid recoverers, obligees and 
recognizees have been thereby ſet cleerly without remedy, by any ma- 
ner {uit of the law, to recover or come by any ſuch part or parcell of 
their (aid debts and damages as was behind, and not by them levied or 
received, before ſuch time as the ſaid lands, tenements, and other here- 
ditaments ſo by them had in execution, were recovered, lawfully de- 
veſted, taken or evicted out of, and from their poſſeſſions, as is atore- 
ſaid, to their great hurt and loſſe, and much ſeeming to be againſt equal 
juſtice and good conſcience. 
For reformation whereof, beit enacted by authority of this preſent 
Parliament , that if hereafter any ſuch lands, tenements or heredita- 
ments, as be, or (hall be had and delivered to any perſon or perſons in 
execution, as is aforeſaid, upon any juſt and lawful title, matter, con- 
dition, or cauſe wherewithall the ſaid lands, tenements, and heredita- 
ments were lyable, tied and bound, at ſuch time as they were delive- 
red and taken into execution, ſhall happen to be recovered, lawfull 
deveſted, taken, or evicted out of, and from the poſſeſſion of any fach 
perſon and perſons as now have and hold, or hereafter ſhall have and 
hold the ſame in execution, as is aforeſaid, without any fraud, deceir, 
covin, colluſion, or other default of the ſaid tenant or tenants by execu- 
tion, before ſuch time as the ſaid tenants by execution their executors 
or afſignes, ſhall have fully and wholly levied or received the ſaid 
whole debt and damages, for the which the ſaid lands tenements, and 
other hereditaments were delivered and taken in execution, as is afore- 
ſaid : thenevery ſuch recoverer, obligee, and recognizee ſhalland may 
have and purſue a writ of Scire facias out of the ſame Court, from 
whence the ſaid former writ of execution did proceed againſt ſuch per- 
fon 
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See before the 
ſtatute of W. 2 
cap. 18. and the 
expoſition upon 
the ſame. 

To what execu- 


tions this AQ ex* 


tendeth unto. 


4 By the ſtat. of 
W, 2.. cap, 8. for 
Judgements, and 
cap. 45+ for Re- 
cognizances 

b By the ſtar. of 
A&on Burnel, 
11E.1.&13. 
E. 1. de mercat. 
$ H. 4. cap. 12+ 
c By the ſtat, of 
27 E. 3. Cap. 9. 
& 22, 

d By the ſtat. of 
23 H. 8. cap. 6. 


Lib. 4. fol. 67. 
Fulwoeds caſe. 


Lib. 4. fol. 66. 
Fulwoods calc. 
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ſon or perſons, as the ſaid writ of execution was firſt purſued, their 
heires, executors, or aſlignes of ſuch lands, tenements, or heredita- 
ments, as were or been then liable or charged to the ſaid execution, re- 
tornable into the ſame Court at a certain day, being tu!l forty dayes 
after the date of the ſame wric, 

At which day if the Defendant, being lawfully warned, make default, 
or appear and doe not ſhew and plead a ſufficient matter or cauſe, other 
then the acceptance of the ſaid lands, tenements, and hereditaments, 
by the ſaid former writ of execution, to barre, avoid, or diſcharge the 
ſaid ſuit for the refidue of the ſaid debt and damages remaining unle- 
vied, or unreceived by the ſaid former execution : then the Lord Chan- 
cellor, or other ſuch Juſtice or Juſtices, before whom ſuch writ of S$cire 
facias ſhall be retornable, ſhall make eftfoones anew writ or writs out 
of the ſaid former record of judgement, ſtatute Merchant, ſtatute Sta- 
ple, or recognizance of like nature and effect, as the ſaid former writ 
of execution was, for the levying of the reſidue of all ſuch debt and 
_—_ as then ſhall appear to beunlevied, unſatisfied, or unpayed of 
the whole ſumme or ſummes in the ſaid former writ of execution con- 
tained : Any law, cuſtome, or other thing to the contrary hereof, here- 
tofore uſed, in any wiſe notwithſtanding, 


| That if hereafter any ſuch lands, tenements, or hereditaments, as 
be or ſhall be had and delivered to any perſon in execution, &c, 


q Such lands. This hath relation to the Pzeamble,where there are rehears 
ſed four kinds of executions of thoſe lands,ec. Firſt,upon Judgements ; 2. upon 
ſtatutes Berchant: 3. tatutes of the Staple: 4. Recognizances. @heſe 
Recognizances be of two ſozts : one, uſuall Kecognizances taken in any of 
the Kings Courts of recozd at Ueſtminfter : another in nature of a ſtatute 
Staple, by the ſtatute of 23 H. 8. cap, 6, This Conuſee of the ſfatute Staple 
hereafter in this ſtatute ts called Dbligee, becauſe in them both the ſeale of the 
party ts put, and the * tenant by Elegic upon Judgements and Recogniz:.nces 
ſhall hold the land, 4c. untill he be anſwered his debt without miſes, colts, ec. 
But * tenant by ſfatute Berchant, © tenant by ſt«tute Staple, o2 by recogni- 
zance * in nature ofa ſtatute Staple ſhall hold the land, xc, untill his debt be 
paid together with miſes , colſfs, #c, Vid. Regiſt. 151, 152, 289. F, N. B. 11, 
Fler, lib, 2, cap. 57, lib, intr. Co, 236, Raf? pl. 542. Dyer 2 Eliz, 180, b, 37 Hen, 
6.6. 36H.6.2. 2R.3.8,17.15H,7, 40 E. 3, 28. 


< So had and delivered. ] Had, is by Elcgic upon Judgements o2 Recog- 
ntzances, to have the moity in execution. 

Delivered, tis by Liberate upon the other th2e& of the whole land, xc. of the Co- 
nuſoz ; but after the ertent in thoſe th2e& caſes ( of the ſtatutes, o2 recognizan- 
ces in nature of a ſfatute) retozned, the Conuſee may enter without any delt- 
very by the Sherife by fozce of the Liberate : and he that ſo entreth without any 
dclivery is within the atde and benefit of this Ac, which ſpeaketh of delivery. 


« Upon any juſt and lawfull title, matter, condition, or cauſe, ] That 
is, upon ſome fozmer juſt and lawful title, ec. befoze the Judgements, 2fa- 
tutes, oz Recognizances. 


& Shall happen to be recovered, deveſted, taken or evicted. ] By the 
contert of this law, the whole land, xc. had in erecution, andthe whole interelt * 
of the land in erecution muſt be recovered, deveſted, 02 eviced fo2 the reaſons 
and cauſes there expzeſſed. 


Crecution 
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Cxecution of a Recognizance by Elegit of lands, ec; of, Thomas Catmoys Hill. rr, E.z, co- 
was had by two LZerchants ; and afterwards by a-fo2zmer. ſtatute thi ſame lands 12m reze, ror. 93. 
wereout of the hands of the ſaidÞBerchants delivered to the fozmerConnſee, No8: 
Whereupon the two Derchants deſired to habe erecution of other lands of the 
ſaid Thomas Camoys, & conceditur, | . 
A man maketh a leaſe foz yeares, rend2ting a rent, the leCo2 ouſteth the jeſſe, 
and bindeth Himſelf in a ſtatute, the landis extended, anddelivered ts.the Co- 
nuſe, the leſſee re-enters, this 1s no eviction. within this Tatute , foo it appea- So was ic holden 
reth by the Pzeamble, that the Conuſee muft be cleerly without remevy;pxcibut Paſct' r2. El. in 
here the Connſe ſhill have the rent reſerved, and the reverſion, 2 communi banco. 


«| Before ſuch time, as the ſaid tenants by execution their executors 
or aſſignes,&c, ] Vere are -Adminiftrattos, and ſo thgough the whole Ad un- 
derſtod; becanſe they are in equal miſchief; And likewife and fo2 theſatue.rea- 
ſon, albeit aſſignes be named in this bzanch, yet are they implycdthaoughout 
this Actin bzanches neceſſary, where thepate not namty;: - i 12. T7 — 
The aſſignee of parcell is not within this Ac, as appeareth by that whi Vid. 46 lis /aff 
hath ben ſaid ; but if there be ſeverall aTignes, and the-land is evigedirom (©. Sacre Ge 154 
themall, they are within the letter and remedy of this Ad, becauſe thewwhole _ ... -..: 
is evicted from them, and they may have a re-ertent foz the Whole debt, accozd- <7 -3 
ingto the wozds and meaning of this Act. ; | ANTS 
UWrhich caſe in 46.lib.afl, becauſc if hath been offen See.the ſtat. de Merchar, 'x 3 E. «. Soient liures al 
miſtaken, and mil-applyed by many, wee will truly Ag cnberngerh wn _ 
put the ſame. A. ſeiſed-of black acre and white acre a rs vein 4 - 4m 098 y- 
in fe ackndwledgeth a Tatute Wetrhant to ]. avid as fer erieplebugan | — _— m_ 
infcoffeth B,ofwhite acre, ]. ſueth erecutibn of black render of che debr with miſes and coſtages 3 for the 
acre out of the poſſeſſion of A. the-Conuſoz, and of !and was delivered in narure of a gage, though 17 E, 
white acre out of the poſſeſſion of B, A. conveyeth 4 4p w NES —_ the contrary, but 
blacke acre toC. in f,).tenant by ſtatate Merchant {4.74 wa oranced. 22 B, 5. Sche rey tho 
aſlianeth his intereſt to D, C. the aſſignee of Aſueth afdignce of the Cooulbe ſhall have the Scize fac 
A Scire fac? againlt D, aTigne of ]. and trtmzeththe 5 E.; 3. 53. ace, 
mony that is behind, D. the Defendant pleadeth to the wait, fo that C. tenant 
of the freehold of white acre, whereof crecution was alſo ſued of recazd, is not 
named in the wzit, to whom this ſute was as well given, as to the Plaintiffe; 
Judgement of the wait, & non allocatur ; whereby it-appeareth by the rnle of 
the Court, that any one feoffee may have a Scire fac', and tender * the whole mo- » 1. Hereby 
ney to the tenant by ſtatute Merchant, oz tohis aſſignee. Another -erception the land of the 
was taken to the wzit, fo that every Scire fac' ought to be warranted oz groun- other feoffee ſhall 
ded upon a recozd, and this Scire fac' is not grounded upon the reco2d, but main- Þ* diſcharged, 
tained upon a ſuggeſtion of tendzing of the money, tn which caſe he ought to have por" we 
a Venire fac* and not this wit of Scire fac', & non allocatur ; whereby it appea- z k, ng 
reth, that parily upon a recoz2d, and partly upon a ſuggeſtion (no Scire facias be- 15. 7. x5. 
ing granted without ſome ſuggeſtion) the Scire fac* upon this certainty of the 
tender was maintainable. Laſtly, it was erceptedagainft the wait, that it ap- 
peared to the Court, that the Scire fac' was bzought by the aſſignee of black acre, 
againft the aſſignee of tenant by ſtatute Berchant, foas earh of them as well 
of the one part as of the other, Plaintife and Defendant, wers ſtrangers to the Vi. 17. E S 
recozd, & non allocatur, foz that it had been often ſeen, that this wzit did lyeas +; :. \ $2 = 
well between rangers, as p2ivies, and the wait of Venire fac' alſo to make the 109. 47 E.3. 11. 
Conuſee, xc, to account, rem doth Belknap of counſell with the Defendant 
put a caſe upon the ſtatute ot Gloc, cap. 3, It 1s given by ſtatute (ſaith he) that G1. 5 e, 1.ca 3; 
' if the father alien the right of the mother, that the ſon and heire of the mother Fs 
ſhall not be barred, if he hath not aſſets by diſcent, xc, andother lands may after 
deſcend fo him from his father, that the alienc of the father ſhall have recovery 
againft him by Scire facias : but if lands deſcend to him afterwards from his fa- 
ther, + he alieneth the lands, which he recovered as heire to his mother,the alie- $* *< 5:ar. de 
nee of the father ſhall not have a Scire fac, againft the atience of the heire ; which {25-53 E *- 
opinion ; 


Vid.lib. 4.fo, 67. 
in Fulwoods 
caſe. 2 R. 3.817. 
057-47 E. 3. 

fol.11, 12. 44 E. 
3: 14 16. 
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opinion is grounded upon theſe wozds in the ſtatute, Donques avera le tenants 
(id eft, the altence of the father) recovery vers luy (id ct, the ſon and heire ef the 
mother) de 1a ſeifin ſon mere, &c, And therefoze Belknap concludeth, that no 
Sctre fac? lytth againf the alienee in-that caſe,no moze here. Whereunto Thorp 
chief Juſtice anſwereth, Although it be ſo in the caſe put by Belknap, it is given 
by the tatnte,cc. Wherefoze, (ſaith Thorp) will yeu receive the nioney, 02 no 2 
Belknap, Yes, if he will tender the miſes and coſtages. Kircon, the miſes and 
coſfages ſhall be tared by the Court Thorp, they ſhall not ; fez we cannot 
Know them ; andafter he tendzed a demy Marke foz miſes and ceftages, and 
the other ſaid they were not ſuffictent,and the Court held them ſufficient. Thorp 
demanded, if he would receive the money, oz no, foz miſes and coſtages, as he 
tendzed, otherwiſe we will (ſaith he) rebaile to the party his money; And afters 
wards he received the ſame, and the Plaintife had erecution. -- -. 

Theſe things are neceſſary to be knowne,foz the better underſtanding of this 
ſtatute of 32 H. 8. b 
«| Shall have fully and wholly levied or received the ſaid whole 


debt.) Although the Conuſe have received the whole debt by execution upon 
the Tatute Perchant, ftatufe Staple, oz Recognizance in the natnre of a fta- 
tute @faple, yet cannot the Connſo2 enter ; fo2 he muff hold the land untill he 
be ſatisfied, not only of his debt, buc of his coſts, damages, labours, and erpen- 
ces : otherwiſe it is in caſe of Elegit, as hath been ſaid, foz there after the debt 
ſatisfied, the Conuſoz may enter; fo2 tenant by Elegit holdeth the land but un 
till the debt be ſatisfied. | 
For which the ſaid lands were deliyered, &c,)] Theſe wo2ds are not 
to be taken literally, but accozding to the meaning of the makers of this law, 
and ever ſuch conftructon is to be made as the party -grieved and in equal miſ- 
chief may be relieved ; And therefoze in a Seigniozy conſiſting of fealty and 
rent be delivered in: execution, and after the rent become ſeck by ſarpluſage, 
and after is eviced; he ſhall have the remedy of this fatute : but if a villaine be 
delivered in'erecution, and the villatne purchaſe lahd in f&, and the tenant by 
erecution enter into the perquiſite of the villaine, and after it is eviced, he ſhall 
have no remedy by this ſfatute, the cauſe is apparent. 

C Thenevery ſuch recoverer, obligee, and recogniſee ſhall and may 


havea writ of Scire fac out of the ſame Court, ] Jf judgement and erecu- 
tion be awarded in the Conrt of Common Pleas, and in a wait of erroz the 
judgement is affirmed in the Kings bench, the tenant by erecution may upon 
eviction have a Scire fac* ont of the Kings Bench ; foz it is the ſ@eme Court in 
equal miſchief to the party grieved, 


22S KUSSASNELASPLRNSESSRENESS 2B 
An Expoſition upon the latter part of the Statute 
of 32 H8. Cap. 28. concerning Diſcontinuances, &c. 


Nd moreover, for certain conſiderations, be it enated by autho- 

rity aforeſaid, that no fine, feoffment, or other a or at hereafter 
to be made, ſuffred, or done by the husband onely, of any mannors, 
lands, tenements, or heredicaments, being the inheritance of freehold 
of his wife, during the coverture between them, ſhall in any wiſe be, 
or make any diſcontinuance thereof, or be prejudiciall or hurtfull to 
the ſaid wife, or to her heires, or to ſuch as ſhall have right, ticle, or in- 
tereſt to the ſame, by the death of ſuch wife or wives, But that the 
ſame wife or her heires,and ſuch other to whom ſuch right ſhall apper- 
tain, after her deceaſe, ſhall and may then lawtully enter into all ſuch 
mannors, lands, tenements, and heredicaments, according to their 
rights and titles therein : any ſuch fine, feoftmenc, or other a& ro the 
contrary notwithſtanding : fines levied by the husband and wife 
(whereunto the ſaid wife is party and privy ) onely except, 


Dc lib.8, fol. 41,72, &c, Grenelies caſe, Dier 4, & 5 Ph, & Mar. 162; 2 El, 
191, b, Hawtries caſe, 21 El. 363. b. 

We will adde hereunto a notable and a leading caſe upon this part of the a 
bulgarly and commonly cited by the name of Bcaumoncs caſe ; the truth of 
which was, that Humfrey Foſter ſeaſed in fee of the ſite of the monaſterie of 
Gracedieu int* alia,gave them to John Beaumont Tſquire, and Eliz, his wife, and 
to the heires of their two bodies begotten, the remainder in fee fo the ſaid Jo. 
Beaumont, An, 6E.6, John Beaumont levied a fine thereof, with pzoclamation 
come ceo, #c. to King Ed, 6, his heires and ſuceſſours : King Ed.6.anno regni 
ſui 9, granted the ſaid ſite, 4c. by his letters patents to Francis Carl of Yun- 
tingdon and his heires in fee farme ; afterwards John B:zaumonc died, after 
whoſe death, and within five years Eliz, entred, inclaiming her eſfate ; the ſx 
farm rent was behind : Henry Carl of Huntingdon, ſonne and heire of Francis, 
having- the inheritance of Gracedien, #c. was called into the Erchequer fo 
the arerages of the ſaid fee farm , where all the ſatd caſe being diſcloſed in plea- 
ding, at the laſt upon open argument, great deliberation and conference, fite 
points were reſolved and adjudged : 

Firft, albeit the King is not named in the ad, yct he is bound by the ac, 
becanſe it is made to ſupp:eſſe a w2ong, and to give her, #c. that right had a 
moze ſpeedy remedy, viz. by entry where by the common Law, ſhe, xc. was 
dziven to a reall action, and every * diſcontinuance wozketh a w2ong, and the 
King being Gods Lieutenant * cannot doe w2ong, and therefoze that the 
entry of Eliz, was lawfull, xc. 

Secondly,albeit the wo2ds of this ac be [being the inhericance or freehold of 
the wife : ] and in this caſe the lands were as well the freehold andinheritance 
of the husband as of the wife, yet fo2 that it was a beneficiall law toſuppzeſſe a 
w2ong, and: to give the party wzonged a ſpeedy remedy, and that it was in e- 
quall miſchief, it was adjudged fo be within this Dtatute : and this point hath 
ben commonly cited in arguments in Wcſtminſer-hall, and at Bwuts, 4c. by 
the name of Beaumonts caſe, 

*Thirdly,that the fine with Pzoclamations levied by the husband only, was 
a barre bythe Statute of 4 H.7. becanſe the iſſue in tail muſt claims heir to 
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M:ch. 4,& $ El. 
in SCaccatio. , 


Juſtice Dalyſon 
5 Eliz. 


aVili.ti.fo.72.2, 
Magd. Colledge 
cale VI.com, 246, 
Seignior Berklyes 
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t fol. 44. Alcen 
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4 Juſt.Dalyſon 
an. 5 El, Dyer 
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Dier16 El. 363. 
fimil. lib.g. fol. 
139. Beaumonts 
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5s H.7.'22. by 
Brian, 
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Lib.g.fol.1z9. Fotirthly,that the fate of the wife was changedto en cate foz life diſpunid- 
ubj ſupra. able of waſte, foz that the ifſue in tail by the fine was diſabled to inherit ; es if 
the don&s had ben divozced cauſa conſanguinitatis,. &c. whereby the iNue was 
3 H.4. 16. lib, 9, diſabled to inherit, the don&s ſhould have had but an eſtate fo2 life ; but in that 
fol. x39. ubi ſup. caſe they ſhall be paniſhable foz w«fte,beccuſe the eſtate tn fail was never per 
fect, but defeafible by ditozce ab inirio, 
Otherwiſe ie] Fifthly, that when Eliſ, entred upon Earl Henry info Gracedieu , &c, and 
Orterniess defeated the fe farm during her eftate,yet the Earl having an cſate of inheri, 
common perſon, tance remaining in him, the fee farm rent, which was reſerved pzeſently by the 
for he ſhall be Kings pzerogative, leviable upon his other lands during the eſtate ofEliſa- 
exonerared of heh , foz now upon the matter it ts as much in the Kings caſe,as if Eliſabeth, 
= __—_— 1 being in ſeiſon of her effate,the King had granted the inheritance after her 
becauſe therent Effate ended to the Carl and his heires, reſerving the rent pzeſently : But 
was reſerved our Mugen Eliſabeth being acquainted with the equity of the caſe, was pleaſcd by 
of the whole Letters Patents under the great Seal, which we have ſeen, to exonerate Earl 
eſtare. Henry. of the arrerages, and of the fe farm it ſelf, during the continuance of 
the cffate of the ſaid Eliz. that hadevidedthe land from him ; which caſe we 
have repozted the moze at large, fo2 that in the colledions of my Lozd Dyer, 
woitten with his 'own hand, which we have ſeen, repozteth this caſe, -and ma- 
keth a queſfion tm theſe wozds : Si lentre la feme ſoir congeable per leftatute, co 
que le Roy neft ly per leſtarute, which was juſtly omitted out of the p2int, foz 
that the judgement, as is afo:eſaid, was given againlft that pzivate opinion. 
And it hath been very many times lince adjudged in the Exchequer, in plead- 
ing fo2 the diſcharge of the debts of Henry Carl of Yuntingvon, that the en- 
try of the ſaid Eliſ: was lawful, divers whereof we have ſ&n, 
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An Expoſition uponthe Statute of 32 H,8.cap.z8. 


concerning what marriages be lawfull, and whart not. 


——_— 


—_—_—— 


Ce the firlt part of the Inſfitutes, ſc&, 380, fol. 435. a. Parſons caſe uptn 


this Ac of 32 H. 8. 
Foz the better under 


ſanding whereof, and of this ſtatnte, the Leviticall de- 


grees are neceſſary to be ſet downe in certaine. | 

It is to be underffod, that by the 1 $ Chapter of Levicicus, not onely degrees 
 ofkinred and conſangninity, but degrees of affinity and alliance doe let matrt- 
monte, which may bell be ilinftrated and expzeſſed in this manner : 


| Of the Mans part, | 


i 


h « OP 
Degrees of Kinred and Con- Degrees of affinity or Alli- See theſe degrees | 
languinity prohibited. ance prohibired. truly ſerdown in 
ow — : ra of 25H, 
His fathers | _.|His mo-|__| His mothers His uncles | _|His fathers —| His fackers EY ky ” 
ſiſter, || ther. |—| ſiſter, wife, . |” wife, —| Wives daughter. 
— #5 A : 2—_ s . 
, A nan may His brothers|.—_.{ 4 man may |__| His wives 
His 2 jn not marry wife, || net marry = liſter, 
ja 2k he =_ 
X His ſons wife, or his 
'" daughcer. wives daughter. 
1 A [! : 
The daughter of his ſon, The daughter of his wives 
| or daughter. ſon, or daughter. 
lof theWomans par. 
© ME ONES ans T4 
Her @hers| Her fol -_ Her mothets Her aunts __[Her mothers 
brother, | —| ther. * brother. | husband. | —| husband. 
_— MN - 
Her bro-'__| 4 women mdy Her fi —| A vomen | [ror husba 
ther, || 108 marry | Koga] "=S EY "ar argy 
eu ' "HP [| 
[He ſon. "; = ct 4 
' Bop org I 
The ſon of her (oh, T he ſon of her husbands 
or daughter. ſon, or daughrer, 


—— 


Theſe be the Levittcall degres,which extend as well tothe womani as tothe 
man. And herein note, that albeit the marriage of the nephew curh amira & 
materrera is fozbidden by the ſaid 18 Chapfer of Levyicicus; and by 


wozds the marrtage of the uncle with the niece io nttheredy p2ohibited; yet - 
M z7 k ; 
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Paſch.3o E.1, 


coeram rege, 


Chadworths caſe 
In the 1. part In- 
Sic.ubi ſupra, 


Vid.Conc. Trid. 
ſel. 34.cap,2.de 
reform.BraR.li. 4. 
298.b,an. 39 E.3+ 
fol. 31, 32.in aſ- 
i. 10 E.3, 


fiſe, Vi 


34> _ 
BraR. ubi ſub. 
1.% 2, Phi, & M. 
ca. 8,47 E.3. 
fol. 27.21 H. 7. 
Paſch.3z E.1. 
coram rege.rot, 


$3. Nott, 


Levit.cap.r8. 
ver, 17, 


Lib.4.fol.29. 8. 
Charles Bun- 
tings caſe,lib.6. 
fol.66. BraRton, 
lid.4.fol. 298.b. 


| tajn Natures made in the time of King 
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the ſame p2ohibited, Quia candem habent rationem propinquicatis ctm eis qui 
nominatim prohibentur, 8 fic de fimilibus, 

By the Pzeamble'f this ſtatute it appeareth, « That by other p2ohibitions 
« then Gods Law admitted fo2 their lucre by that Court invented,the diſpenca/ 
« tjon whereof they alwayes reſerved to themſelves (where there are expzefed 
« theſe examples :) Firlt.as in kinred and affinity between * Couſins germans, 
« and ſo tothe fourth degree. Decondly, * carnall knowledgeof any of the ſame 
« kin 02 affinity befoze in ſuch outward degrees. But now by this Act all per 
ſons are declared to be lawfull tocontrac matrimony, that be not pzohibited by 
Gods Law to marry, and that no reſervation o2 p2ohibition (Gods Law-er- 
cepted)ſhall trouble oz impeach any marriage without the Leviticall degrees, 0 
as without queſtion, the ſon of the father,by another wife,andthe daughter of the 
mother, by another-husband, and e converſo, may marry, And now at this day 
men n&dnotf to be at that chargeand ſuit that Roger Doningzon was, who. toz 
that he hadcommitted foznication befoze marriage, with one that was of kin to 
his wife in the fourth degree, was dziven to ſue foz a ligitimation of his mar- 
riage, | 
Dc the ſfatute of x. & 2 Phil, & Mar, cap. 8, a divozce propter impedimentum 
publicz honeſtatis & juſtitiz, | 

Neither after thts ſtatute can the husband be affraid fo loſe his wife, oz the 
wife her husband, no2 the hetre of them to be baſfarded, foz that the husband be- 
foze marriage had ben godfather either at Baptiſme, oz Confirmation to the 
Conſin of his wife, 02 that ſhe had been godmother befoze the marriage to the 
Couſin of her husband, foz2 the dibozces cauſa * compaternicatis & commaterni- 
ratis (Which inthe ac of 1 &' 2 Phil, & Mar, 1s called cognatio ſpiritualis) are 
by this ac taken away ; and the djivozce cauſa profeſſionis alſo, and ſo is the de- 
my cauſa cognationis legalis, that is to ſay, jure adopriogis, & fic de fimili» 

us; | in 

Alice de Stircheley tak to husband William de Chaddeworth, and after, at 
her ſuit, was divozced from him, and the cauſe of the divozce is erp2eſſed in the 
recozd, Er fuit 'caula divortit, eo quod dictus Willielmus de Chaddeworth car- 
naliter cognoverat quandam filiam ditz Aliciz Stircheley, antequam ipſam 
deſponſayit, | | 

by the Levificall degrees it id p2ohibited, that a man ſhall not nncover the 
nakedneſſe of his-wife, and of her daughter, andſo it is of the feſf of the degrees 
there p2ohibited. | : 

By this act of 32 H. 8. the divozce cauſa pragontractus was taken away, where 
the marriage was conſummate by earnall copulation, gc, but that is repealed, 
and the divozce allowed by the ſtatute of 2 E. 6, cap, 23. and x El, cap x, 

Lhe reſidue of the ac of 32:H.8; was repealed by x & 2 Phul. & Mar, cap, 8, 
and revived x Eliſ. cap.t, * - 

But our chief atme and endeavour being to ſet downe in all the parts of the 
Inſticutes, how the Law at this day ſtandeth, notwithſtanding the change and 
alteration of many ſtatutes, and.the repcales of divers, and after repeales of 
thoſe repeales, and the reviving of ſtatutes repealed, #c.and having mentioned 
the divozce cauſa profeſſionis,it ſhall be neceſſary in this placeto declare what the 
Law is at this day concerning the marriage of Ecclefiafticall perſons. And to 
that end we will repozt a caſe reſolved, which concerneth not onely the point in 
queſtion, but another matter of great conſequence, which, becauſe the rule and 
diſcuſſing of both points and in effec upon the ſame ground. of reaſon, we will 
relate the whole taſe : | 33s 

At the Seſſion of Paliament holden anno 4. Regis Jacobi, upon a bzanch of 
an act made at the firſt Sefion, inthe ficit yeare of his Pajefties reigne,foz con- 
oe” y and reviving of divers. Katutes, it _ ny: 7 9464 act me an 
the fir yeare of Queen Mary, fiat, ».cap, 2.entituled, An a& forthe repeale of cer- 
\ —- Law. 6. ould ſtand repealed and void, 


to doubts were moved ; the firlt concerning the Biſhops, the ſecond _—_— 
' 


Of Marriages. 


the lawfulneſſe of Cccleflaſticall perſons marriages ; the firſt was dividedinto 
two queſtions : the one,UWhether any Wiſhop, made eſpecially ince the firſt day 
of that firſt Seſſion of Parkiameut, were lawfull oz no; the other,UWLhether the 
p2ac&dings in the iſhops, o2 other Eccleflaſticall Courts, being made under 
the name, ſtile and ſeale of the biſhops, were warranted by law. Andthe reaſon 
and cauſe of thoſe two youbts was this ; 15p the ffatute of ana 1 Ed, 6. cap.2. it 
was enced, That Biſhops ſhould not be elecive, as befoze that time they had 
ben, but donative by the Kings Letters Patents. Decondly, by the (aid ac it 
is p2ovided, Zhat all ſummons, citations,and pzoceſſe in Cccleſlaſticall Totrts 
ſhould be made in the name and ftile of the King, and that their pzoceNeThould 
be ſcaled with a ſcale of the Kings armes, xc. And it was krongly urged anden- 
fo2ccd, that this act of x Ed. 6. was now4u fazce, and .conſequently,all Bilhops 
made (af the leaſt ſince it became of fozce) by eledion, xc. and not by donation, 
accozdbing to the ſaidac of x Edw.6.are unlawfull, and all their pzocelle, pzocee- 
dings, being in their owne names, {tiles and ſeales (where by the ſaid act they 
ought to have been in the Kings name, and.under the Kings ſeale) were all un- 
lawfull, and void. And to p2ove, that the ſaid ac of anno « Edw. 6. was now 
in fo2ce, they alledged, that this ac of - x Edw. 6, was repealed by the ſatd act of 
x. Mar, above mentioned, which act of repeale, being repealed by the ſaid bzanch 
of primo regis Jacobi, conſequently the ſaidac of x Edw, 6, was thereby reiv- 
ved: fo2 when an ac of repeale is repealed,the firſt ac that was repealed is reiv- 
ved, remoto impedimento reviyiſcit ſtatutum, and herewith agreth the boke 
caſe in x5 Ed. 3. tic? Pericion, placir 2, - And this is true, and cannot be denied. 
The King having underſtandinghereof, and being infozmed of the conſe- 
quents thereof, being matters tending not onely to the infinite pzejudice of his 
ſubjects in caſes of great impoztance (eſpecially,if auy Dioceſe had no lawfull 
Withop o2 D2dinary ) but to the ſcandall and impeachment of his Bajeſties ju- 
ſtice not onely in thoſe pzocedings, but alſo in adminiſtration of juſfice in cer- 
faine caſes in his Courts of common Law at Weſtminſter,commanded his tw 
chiefe Juſtices to conſider of the ſaid objections, and to infozme him ofthe true 
ſkate thereof, that either the ſcruple conceived might be cleared and ſatisfied, oz 
the inconvenience (if any were) timely pzovided foz and pzevented ; who upon 
Kligent conſideration had of the ſaid objection, agred the Law to be (as the ſaid 
caſe was put) as it had been taken. But upon further ſearch and conſideration 
had, other manifeſt and direc matters were found to (atisfie aud cleare the ſaid 
ſcruple and queſtion, which afterwards was agreeds reſolved acco2dingly by the 
chief 1Baron and other Judges then attending in the upper houſe of Parliament, 
Foz the underſtanding whereof it is to be obſerved, that the ſaidac of x Edw.6. 
was repealed by the ſeverall acts of Parliament, viz, by the ſaid ſtatute of an- 
no x Mar. in the whole. 2. by the ac of x 8 2 Phil.& Mar, cap. 8, by ſufficient 
wozds,as concerning the names, ffile, and ſeale of their pzoceſſe, xc. And laftly, 
by the ſtatute of 1 Eliſ.cap-1+ the whole act of i Edw,6.is alſo repealed: foz, Leges 
poſteriores priores contrariasabrogant, And as a man that is Trongly boun- 
den with thz& cozds oz ligaments, albeit one oz two of them be unfied 02 cut 
aſunder,remaines bound,aotwithſtanding by and with the ſecond oz third, which 
remaine firme and untouched; ſo a ſtatute repealed by fozce of thze& ſeberall as 
remaines repealed, ſo long as any of them remaine in fozce, albeit one o2 two of 
them be made void : and therefozealthough the ac of x Mar, be repealed by 1.rc- 
os. Jacobi, pet the other two acts remaining in fozce, the act of anno primoB. 6, 
remaine repealed. ; | 
Firlt therefoze, as to the name, Cile,and ſcale,4c. in Cccleſiaſficall Courts, 
it is enacted by 1 & 2 Phil. & Mar.cap.8. in theſe wozds : | 
« Andthe Eccleſtiaſticall juriſdiction of the Archbiſhops, Bilhops, and D2- 
< dinaries to be in the ſame fate fo2 poceCe of ſuites,puniſhment of crimes,and 
© erecution of cenſures of the Church, with knowledge of cauſes belonging to 
© the ſame, and as large.in thoſe polnts-as the ſaid Juriſdiction Was 1n anao 
« 20 Hen,B8, THE | 2p 
Pp 
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Stat. de 32. H.8. Cap.38. 


45y which clauſe, if the act of repeale of : Mar.(now repealed) had neter b@n 
made, the act of » Ed.6. as to the name, ſtile, and ſeale in Eccleſiaſtical pzocee- 
dintts had been repealed by this latter act of r & 2.Phil, & Mar, 

ut it was objected,'that the ſaid act of 1 & 2 Phil, & Mar. (which is the ſe- 
cond cozd oz ligament) is repealed by the ac of x EliC. cap 1. To this it was an- 
ſwered and reſolved,that this ſecond co2d oz ligament remaines in fo2ce : foz true 
it is, that the act of x Eliſ, repeales the ac of 1 & 2 Phil. & Mar. ſecundum quid, 
but not ſimpliciter ; foz the ac of x Eliſ. doth repeale every bzanch and article of 
x & 2 Phil.& Mar, other then foz ſuch bzanches as therein be excepted. Andaf- 
terwards, by another bzanch of the ſaid act of x Eliſ. if ts enaced, Zhat all other 
lawes and ſfatutes repealed, and made void by the ſaid act of 1 8 2 Phil, & Mar, 
and not in that ac ſpecially mentioned and revived, ſhonld ſtand,remaine,and be 
repealed and void,as the ſame Were befoze the making of that a#. But the ac of 
x Ed, 6. (as it hath been often ſaid) ts ſufficiently repealed by the ac of x & 2 
Phil. & Mar, as fo the name, ftile, andſeale,xc. and the ac of r E. 6. is not ſpe- 


- cially mentioned and revived by the act of x Eliſ, ſo the ſame remaine repealed 


by the act of 1 & 2 Phil, & Mar, | 

The third ac which clearly repeales and adnulls the ac of x Ed, 6.as well fs; 
the making & conffituting of Bilhops,as foz the name, fkile,and ſeale of pzoceſce, 
is the act of x Elif. cap. 1, fo that act doth revive the ad of 25 H. 8. 20, aj 
further enaceth, that the ſame ſhall and in full fozceand effect to all intents, 
conſtructions, and purpoſes. By which act of 25 H.8.it is enaced as followeth ; 

c« And that at every avoidance sfany Archbiſhopzick,o2 Bilhopzick,the King, 
< his heires 4 ſucceſſozs may grant to the Pzioz and Covent,oz to the Dean and 
« Chapter a licence under the great ſeale,as of old time hath been accuſtomed tg 
« p2z0c&d to an election ofan Archbiſhop oz Biſhop, with a letter miſſive,contain- 
«* ing the name of the perſon which they ſhall elec and choſe, xc. Andaccozding 
to this ftatnte revived by anno x Eliſ.all Archbiſhops and Biſhops at this day be 
made, and if they were made accozding to the ac of x E.s. they were unlawfull. 

And further it is enacted by the ſaid ac of 2 5 H. 8. «© That every perſon cho- 
* ſen, elected, inveſted, and conſecrated Archbiſhop o2 Biſhop,accozding fo the 
« fozme and effect of this act, ec. ſhall doe and erecute in every thing and things 
« touching the ſame, as any Archbiſhop oz Biſhop of this Realme, xc. might at 
« any time herefofoze doe, ks 

Which latter bzanch doth exfend fo all pzoceſs e pzocedings in Eccleſiaſti- 
call Courts, and that the ſame ſhall be inſach ſozt; as the ſame were befoze the 
act of 2 5 H.8. and befoze that act, the name, file, and ſeale of their p:oceſſe,4c. 
were as now they be. 

Andthe ſaid act of x Ejiſ. reviving the act of 25 Hen.s. doth impliedly repeale 
the act of x Ed. 6. which had repealed 25 H. 8, in both the ſaid points : foz, as by 
repealing of a repeale, the firſt ac is revived ; ſoby reviving of an ac repealed, 
the act of repeale is made of no fozce. 

As to the ſecond point,concerning the marriage of Eccleſiaſficall perſons, it 
ts to be obſerved, that the intention of the ac of repeale of anno 1, regis Jacobi, 
was fo repeale the ſfatntes of 2 Ed, 6. cap. 2. and 5 E. 6.cap, 12, concerning the 
marrtage of Eccleſtafticall perſons, by which ſat. of 5 E.s, it ts enacted, « Mhat 
<« the matrimony of all and every Pzteff,and other Eccleftaſficall perſon,thall be 
<«« adjudged,demed,and taken foz juſt,trne,and lawfull matrimony,fo all intents, 
« conftructions,and purpoſes,and that all childzen bozne in any ſuch matrimony. 
<« ſhall be demed,any judged to all intents purpoſes to be bozne in lawfull ma» 
*« trimony,t legitimate,and hereditable to lands, tenements,and herevitaments, 
cc and that there ſhall be tenant by the curteſie,and tenant in dower,ec.But the- 
a of x Mar, repealing the ſaid fatutes of x E.6.concerning Biſhops, as of 2E.s. 
cap, 2t, and of 5 E.6. concerning marriages of Eccleſſaſticall perſons, and the 
Tatnte of 1, regis Jacobi repealing generally the ftatnte of 1 Mar, it foHoweth, 
that if no other ſtatute had repealed the ſaid act of x E, 6. concerning Biſhops, 
but the ſaid ac of x Mar, then all the ſaid thz& ſtatutes,and 5 E.6, had remained 

in 


Of Marriages. 


in fazce when the Art of 1 Mar.was repealed ; but other acts repealing 1 Edw.6: 
as befoze hath appeared,and noother ac repealing the acts of 4 & 5 E.6.concer- 
ning mariages, it followeth, that by the repeal of the ſaid ac of x Mar. the acts 
of 2,& 5.6. are of fozce, and that if 1 E.s, remain repealed, and is-ndt foz 
the cauſes aboveſaid revived by the ſtatute of 1 regis Jacobi, | 

Andit is to be obſerved, that ut appeareth in our books,that if a Deacon oz ſc- 
cular Pzieft had taken wife, the mariage was not void, but voidable cauſa pro- 
feſſionis, and if either party had died befo2e divozce, their iſſue had been legiti- 
mate, and ſhould have inherited, foz that Deacons and Pziefts within England 
were not votaries,that is,had not vowed chaTity, 15ut if a Bonk 02 a 'Nuft had 
married befoze the ſtatutes of 32 H.8, cap.38. and of z E.6.cap.21, andthts at of 
5 E.6. the marriage had been(as it was then holden ) merly void, faq that they 
had taken a vow of chaſtity, as it appeareth by otr books in 5 E.z. cc non ha- 
bilir” 26, 19 H.7. tir* baſtard 33, 21 H.7.39.b. foz aveiding of which ſcruple, 
the ſaid acts of 32 H,8, 2 E.6, and 5 E.6. were made. | 

There be alſo other divozces which derlare the mariage tb be void, as a di- 
Vozce cauſa * frigidicatis, where the 'party hath perpetuam imporentiam gene- 
rationls, &c. And *cauſa merus, five duritiz, alſo* cauſa nnpubertacis : theſe mar- 


riages are ſaid to be p2ohibited by Gods Law, otherwiſe the ſtatute of 32H, 8, 
would extend unto them, 
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See the Star, cf 
31 H.$.cap.6. 


Gen.z.yer.24. 
Mat.19, 5.Ephel, 
5.31, 1 Corin, 
7. s &c,Mar.10, 
7) S. 

* Dyer 2 Eliz. b ants 
118. b.lib.s.fol. 9 
98. Buries caſe.' 

bit H.4.14. 

rot. Part, x7 H.6. 
nu, 15. Iſabel La» 

dy Butlers caſe, 
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An Expoſition upon the Statute 
of 2 E 6. Cap.8. of Offices. 


—_—— CORO WW Dy yan 


V Here many and divers perſons holding , or that have holden 

lands, tenements, or | hereditaments,-ſome for terme of years, 
and ſome by copy of Court roll, have been expulſed, and pur out of 
their termes and holds, by reaſon of Inquiſitions, or Offices founden 
before Eſchetours, Commiſſioners and other , containing tenures of 
the King in Capzte,intitling the King to the wardſhip or cuſtody of ſuch 
lands or tenements, and ſometime intitling the King to the ſame, upon 
attainders of treaſon, felony, or otherwiſe, by reaſon that ſuch leaſes 
for term of years; or intereſt by Copie of Court roll of ſuch perſons, 
have not been found in ſuch inquiſitions or offices : after which expul- 
fion or putting out, the ſaid perſons have been without remedy, for the 
obtaining of the ſaid fermes and holds during the Kings poſſeſſion 
therein, & can have no Traverſe, Monſtrance de droit,nor other remedy 
for the ſame, becauſe their ſaid intereſt is but a chatcell in the law, or 
cuſtomary hold, and no eſtate of freehold. And alſo, where any per- 
ſon or perſons hath any rent, common, office, fee, or other profit ap- 
prender of any eſtate or freehold, or for yeares, or otherwiſe, out of 
ſuch lands or tenements, ſpecified in ſuch offices or inquiſitions, the 
ſaid. rent, common, office, fee or profit apprender, not found in the 
ſame office or offices, ſuch perſons are in like manner without remedy 
ro obtaine, or have the ſaid rent,common, office, tee, or profit appren- 
der by any Traverſe, or other ſpeedy mean, without great and exceſle 
— during the Kings intereſt therein, by force of ſuch inquiſition 
or office, 


Where and in what caſes befoze the ſtatutes of 34 E.z, cap. 14.and 36 Ed. 3, 
cap, 13. and $8 H, 6.cap. 19, the party grieved by any office might have had his 
Trayerſe, 02 Monſtrance de droic by the common Law, and Where he was dzt- 
ven to his petition,and how, and in what manner,and in what caſes thg ſubject 
was relieved by thoſe ſtatutes: And where befo2e this ſtatute of 2 E 6.the party 
was put to his petition, you may read in lib, 4. fol, 54, 55. &c, 24 E.3.55, Un- 


55. &c- Bra, tra» fill the end of the caſe,adding thereunto,that Mich. 34,% 35 Eliſ.tt was reſolved 


vers 55. Stam, 


prerog. 


See 37 all. p.12. 


4 E.4. 21» 


in the Court of Wards by the two chief Juſtices,in the caſe of the Counteſſe of 
Rutland,upon conſideration had of the ſaid acts of 34 E.3.36E.3. & 8 H.s, that 
he in the remainder erpectant upon an eſtate tail oz frehold,oz that hath a dzte 
reverſion expectant upon any eſtate of frehold, without any rent oz p2ofif, but 
only fealty, ſhall not traverſe a falſe office,finding the dying ſciſed of ſuch are- 
maindar o2 reverſion : foz theſe ſtatutes give a Tra verſe, when the lands are 
ſeiſed by the King, and the party oufted thereof ; and the ſeiſin of tenant foz life 
ts the ſeifin of him-in remainder o2 reverſion. And the judgement cannot 
be given, Quod manus domini Regis amoveantur, De Stan, prerog 1 3, he in the 
reverſion may ſue livery, #c. Dycr 14 Eliz. 319. Stam. prerog, 62, a,b. 


q Leaſes for term of years, or intereſt by copie of Court roll, 8c. ] 
Upon theſe wozds it hath been doubted, whether a tenant by ſtatute — 


Of Offces. 


by Eatute ſtaple, by Elegir, oz Erecutozs that have intereft in lands by betice 
foz papment of debts, and the like were within this law , becauſe they are not 
lefſees fo2 years ; but the common opinion 1s, that theſe intereſts are within 
the purview of this ad : fo2 that they are not onely within the ſame metſchier, 
being without remedy, but within the erp2efſe reaſon of this Law, viz, becauſe 
their ſaid intereſt is but a chattell reall, and the aboveſaid intereſts are bat 
chattells reails, & ratio legis eſt anima legis, Lex benefictalis ret confimili remedi- 
um prxftat, Quacunque intra rationem legis inventuntur , mma ipſam legemefſe 
judicantur, | 

29 H.8, tit, Travers d* office 50. A termoz could nat traverſe an office by the 
com Law, but if if were Gund in the office , he might havea Monſtrans de 
droit, and ſo of others that had but chattelsrealts, 1 4 E.4.$; 

Bret nota, though there be a double matter of reco2dtoentifle the King to a 
chattell perſonall, as an-aftamnder,and an office, that the perſon attainted was 
poſſeſſed of a hozſe,the office may be traverſed,z4 H.5.51.4 E.4.24. 47 E;3.56. 
13 E.,4.8. 1H-.7. fol. becauſe chattels perſonall are bona pericura, and cannot 
abide the delay of a petition, Vid. W.1.cap. 4. that goods wzecked be in ſafety, 
and kept by the view ofthe Sherifes, #c. and'yet ſuch as be bona pericura the 
Sherife, 4c. may ſell them within the year. * 

By the wozds of the wzit of diem claufit extremum, mandamus, &c. the EC- 
cheato2 might acco2ding to the common Law, ſeiſe, xc. befo2e office : but by 
the ftatute of Lincolnc, anno 29 E.1. de Efcheatoribus , Ver, Mag. Chart.:108. 
. and by Artic? ſuper Chart. anno 28 E.1, cap. 1g. the Cſcheatour, xc. cannot ſciſe 
befo2e office, and pet the wozds of the waits kep their old fo2me. Yere it appea- 


reth, that the King is intitled by office,”  ; 


For remedy whereof, be it enaRted by authority of this preſent Par- 
liament, that where any ſuch office or inquiſition is or ſhall be founden, 
omitting ſuch titles, intereſts, or matters, as aforeſaid, that in all ſuch 
caſes, every leſſee, tenant for term of years, or copiholder, and eveiy 
ſuch perſon or perſons that have, or ſhall have any intereſt co any rent, 
common. or profit apprender, for terme of years, life, or otherwiſe, 
out of any of the lands, tenements, or hereditaments contained in ſuch 
office or inquilition, where the King, his heires or ſucceſſors is, or ſhall 
be entituled, as is aforeſaid, to any ſuch lands, tenements, or heredira- 
ments, ſhall have, hold, enjoy, and perceive all and every their leaſes 
and intereſts for term of years, or by copy of Court roll, rents, com- 
mons, offices, fees, and profit apprender, in ſuch manner, form, ſtare, 
and condition, as they andevery of them ſhould,or might have done, 
in caſe there had been no ſuch office or inquiſition found, and as they 
ſhould or lawfully might, or ought to have done, in caſe ſuch leaſe, in- 
tereſt by copie of Court-roll, rent, common, office, fee, or profit ap- 
prender had been founden in ſuch office or inquiſition: any law, cu- 
ſtome, or uſage tothe contrary heretofore uſed in ſuch caſes, in any 
wiſe notwithſtanding, And alſo, where it is or ſhall be founden for the 
King, his heires or ſucceſſors, that the heire or heires of his tenanc 
or tenants, is, or ſhall be within age, where in deed ſuch heir or heirs 
is, or ſhall be ar the ſame time of full age,or of a more or greater age, 
then is, or ſhall be contained within ſuch office. 


A 
«| Whereany ſuch office or inquiſition is, or ſhall be found, 8c, 
Zhis hath reſcrence tothe Pzcamble,x ertendeth not only to offices in caſe of 
wardſhip by tennre in capice, but to offices upon attainders of treaſon,felony,oe 
otherwiſe, whercin the gencrality of theſe wo2ds{ or otherwiſe ]are to be obſer ved, 
Tree Be 
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7 H7.1:. 
Vid. 9H 6.21. 


Norte this krſ, 
branch of this 
benekiciall law. 


650 


The 2.branch, 


*30 afl.28. 


Kelwey 10 H.8$. 


fol. 198 b. 


 Stamf-prer.59 b. 


21 H. 7, fel.35. 


Vid. 32 H.8, cap. 46. for the Court of \ 
Wards, F, N. F. 2324223: 29 aff. 43. * 


Stat. de 2E.6.Cap. 8. 


Be it further enaRed by the authority aforeſaid, that in cvery ſach 
caſe, ſuch heire and heires, ſhall and may at his or their very full age, 
or after, proſecute a writ of eAtate probanda, and ſue his or their 
Liverie, or ouſter -le maine, as his or their caſes ſhall lye, and have the 
profits of his or their lands, tenements, or hereditaments, from the 
rime of his or their very full age: any ſuch untrue office or inquiſition, 
or any law or: cuſtome to the contrary in ny wiſe notwithſtanding, 
Alſo,where one perſon or moe is or ſhall be founden heire tothe Kings 
tenant by office or inquiſition, where any other perſon is, owſhall be 
heire; or it one perſon or moe be or ſhall be founden heir by office, or 
inquiſition in one County, and another perſon or perſons is or ſhall be 
founden heir to the ſame perſon in another County, or if any perſon 
be, or ſhall be untruly founden Lunatick, Ideot,or dead, 


Dg F E.4.3.Stamf, prer. 61, b.- 21 R.z, livery 4. 13 H.4 6,7. Calcſtens cafe, 
1 H. 7. 3.14, & 22. Bro, tit. Office deyant Eſcheator 27.409, & ibid. 50.Br, tic. Tra- 
vers de office 47. Kglwey, 7 H.8. fol; 197. Wks 


< Or after ſue a writ of «tate probanda &c,] D; a commilſion in the 
nature of an Ecace probanda, F.N.B;' 257. c. d,e.Regitter, 294, 295, 296, 

See a notable pzeſident of an Arate probanda, together wity the reatons of the . 
Jurozs, Suff' Hill* 25/E, 1, rot, x 4.coram Rege, Benedict de Blakenhams caſe, 

DC Rot, Par], 4o E.3.nu.14,15, Where the heire is foundot full age, where 
in truth he is within age. 


< Alſo, where one perſon. or more is, or ſhall be found heire to the 
Kings tenant by office or inquiſition, &c, ] This ac is generall, and er- 
tendeth as well to offices found-vix;ure officii (whereof there was * no infcrplea/ 
ber by the common Law,bccauſe a generall livery could not be ſued thereupon; 
but fpectall Iivertee(now and lcng fince in nſe)may be ſucd upon ſuch an office 
found virtuteofficii) as fo offices-found yirrute brevis aur commiſſionis, 

The reaſon Wherefoz? no generall livery could be ſucd at the common Law 
upon an office found virtute officii, was Quia vigilantibus, non 
ormientibus jura ſubveniunt, And theoffice, whereupon livery 


16 E.3. liverie 30. 32 B-3- travers 38, IS fo be granted to the heire, is to be upon an office to be found 
22 af, 28, 50 af. 2. Seethe juriſdiftion by Wait 02 commiſſion at the ſuit of the heire, and the @ſchea- 
of Courts, cap. the Court of Wards, tgy may retozne an office vircute officii into the Court, 


'Theſz. branch 


b, 
Be it enaRed by the authority aforeſaid, that every perſon and per- 
ſons, grieved, or tobe grieved by any ſuch office or inquiſition, ſhall 
and may have his or their traverſe to the ſame, immediately, or atrer,at 
hisor their pleaſure, and proceed to tryall therein, and have like reme- 
die and adyantage,as in other cafes of traverſe upon untrue inquiſitions 
or offices founden: any law, uſage, or cuſtome to the contrary in any 
wiſe notwithſtanding. | 
Sc the ffatute of Marlbridge ca.16. and the erpoſition thereupon 2 E.4.18. 
5 E. 4.3, 4. F.N.B. 262. 12 E.4.18. 2H.6 5, $ Hen, 9. 118.11 H.7. 3. Vide 
Dyer 5 Mar. 161,162. lib. 7.45. in Kennes caſe, this act doth not take away any 
incidents in Law;foz ifone heir traverſe the sffice ofanother, be firff muſt fave 
an office found fo2 himſelf, as there 1t is reſolved, Vid, 36 E.z. nut, Travers 44+ 
12 H. 6. trayers 45.'5E. 4.4..1H. 7. 14. 29 aff. 13. 43 8fl.p. 20. 32H 6. tra- 
vers 39. 16 E.4.4.F.N.B, 262. Stamf, prer. 58. Kennes caſe, ubi ſupra, the cauſe 
of this wozd;| immediately] to make it clear that befoze was vexara quzſtio, ſo 
as by this an interpleader, as the caſe ſhall require, ſhall be immedtately. 8 
n 
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And where it is or ſhall be hereafter untruly founden by office or in- 
quiſition, that any perſon or perſons attainted, or that ſhall be attainted 
of treaſon, felonie, or premunire, is or ſhall be ſeiſed of any lands, re- 

- nements, or hereditaments, at any time of ſuch treaſon, felonie, or of- 
fence committed or dane,or any time after, whereunto any other perſon 
or perſons hath, or ſhall have any juſt ticle or intereſt of any eſtate of 
freehold, that then in every ſuch caſe,every perſon and perſons grieved 
thereby.ſhall have his or their traverſe,or Mon/{ransde droit to the ſame, 
withour being driven to any petition of right : And like remedy and re- 

* ſtitution upon his or their title, found or judged for him or them there- 
in, as hath been accuſtomed and uſed in other. caſes of traverſe, al- 
though the Kings Majeltie, his heires or ſucceſſors be, or ſhall be, in 
ſuch caſe intitled to any ſuch lands, tenements, or hereditaments, by 
double matter of record : any law, cuſtome, or uſage to the contrary in 
any wiſe notwithſtanding, 


Lib, 4 'fol. 57. b, the reaſon is notably erpzeſſed, wherefvze in theſe caſes at 
the common Law the party grieved was put to his petition. @e& 49 Ed. 3. 11, 
13H. 4.7. 10H,6.15. 4E.4.25. 21 E.4.243. 4 H.q.fol.q, Stan. prer,72,73. 
rE 5.8, Pl, com, 486. Rot, Parl. 1x H. 6, nu, 29. John Earle of Somerſets caſe; 
Br.travers de office 51, Vid. 43.afl.p.28. 33 H.8.peticion Br, 35, 


« Shall have his or their traverſe, or Monſtrans de droit to the 
ſame, &c.] Note,that the traverſe and Movſtransde droic are here diſ-jundive- 
ly divided, and by the ninth bzanch of this act, the party that ſhall traverſe, muſf 
ſue out one wait 02 ſeverall waits of Scire facias, as the caſe ſhall require,and that 
there ſhall be two wzits of ſearch granted upon every traverſe, that ſhall be pur 
ſued by vertne 02 meanes of this an. But nota, that P2oviſo extends onely to 
traverſes, and not to any Monſtrans de droit to be purſued by fozce of this ac, el- 
ther fo2 the ſuing out of wits of Scire facias, o2 that therein waits of ſearch ſhall 
be granted becauſe the Monſtrans de droit doth confeſs and avoid the title of the 
K ing, and the traverſe denieth it, 4.4: 1,7. 


And further be it enacted by the authoritie aforeſaid, that where any 
inquiſition or office is or ſhall be founden by theſe words, or the like, 
2uod de quo, wel de quibus tenementa preditta tenenturjurat' preditf ig- 
zorant : Or elfe founden holden of the King, Per que ſervitia ignorant,or 
ſuch like ; that in ſuch caſe, ſuch tenure ſo uncertainly founden, De quo, 
vel de quibus tenementa pradiita tenentur jznorant,ſhall not be taken for 
any immediate tenure of the King ; nor .ſuch tenure ſo founden of the 
King, Per que ſervitia ignorant, ſhall not be taken any tenure in capite ; 
but in ſuch caſes a Melius inquirendum to be awarded, as hath been ac- 
cuſtomed in old time : any uſage of latter time to the contrarie nor- 
withſtanding, 


« That where any inquiſition or Office is or ſhall be found, &c.] 
Upon an office found befoze the Eſcheatoz, virtue officii, there lay no Melius in- 
quirendum befoze this act ; foz the wozds of the wzit be, Per quandam inquifatio- 
nem capt* coram A. Eſchaetore noſtro, &c, de mandato noſtro capt? F.N, B. 255, 
Regilt. fol, Wut this act is generall, and giveth it when it ts found, yirrute of- 
ficu. Vid. $ H.6.cap.16. 


CT 2wod de quo vel de quibus, &c. ] Vide 10 H,4.2.h.13 H.7.4.29 Hen,$, 
Br, office 58 & 30 H,$.bid. 59. | 
| Tetr 2 @ But 
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The 4. branch, 


Stamf.prer. 76; 
71. ſimile, 


The 5. branch, 


Kelwey 199. 
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The 6, branch. 


"The * branch. 
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« But in ſuch caſes a Melins inquirendum to be awarded, &c.] Vide 
Dyer 12, Eliſ, fol. 291, Si ſur le melius cenure eſt trove tun common perſon in cer- 
raine, ne beſoigne travers. Dyer 1 3 Eliſ, fol, 306, Si ignoratnus ſoit croye ſur le 
melius, ceo ſerra priſe tenure in capite, Iffint fuic reſolve Mich. 338 34 Elif, per les 
2, Chiefe Juſtices 1n le Court de Gardes, Fo2 this act ertends nct to the ſecond 
inquifition upon the Mclius. And it was then reſolved, that he which ſhould 
traverſe ſuch an office, ſhould traverſe,that the land was not holden of the King 
in capite ; fo ſo much is implyed in the office, Dyer 5 Mar.16 £,162. 

Dyer x3 Eliſ. ubi ſupra, fi ſur le melius ſoit trove. renure dun roigne ut de manerio, 
&c, ſed per quz ſeryitia ignorant. This is a tenure by Knight-lervice, as of the 
MPanno2z, Vide pur melws inquirene? lib, 8.fol, x68. Paris Steughters caſe, & 5. Mar, 
Dyer 155. b. 156. that no melius inquirendum ts granfable of any Dffice found 
de quo yel de quibus, &c, befoze this ffatute, 


And be it further enacted by the authoritie aforeſaid, that where it is 
or ſhall be found by any office or inquiſirion, that any lands, tenements, 
or hereditaments, are, or ſhall be diſcended, remained, or common to 
any heire within age, and inthe Kings ward, or that ought to be in the 
Kings ward, and that ſuch lands, tenements, or hereditaments are hol- 
den of the King immediately, where in deed the ſame are, or ſhall be 
holden of ſome other common perſon, and not of the King immedi- 
ately : that in ſuch caſe, ſuch heire or heires ſhall and may have their 
traverſe to the ſame within age, and like remedie and reſtitution upon 
his or their title founden or judged for him, or them therein, as hath 
been accuſtomed and uſed inother caſes of traverſes : any law, uſage, 
or cuſtome to the contrarie in any wiſe notwithſtanding, 


Where it is, or ſhall be found by any office or inquiſition, &c,] 
Note the generality of this clauſe. 


. © Shall be holden of ſome other common perſon, 8&c.] The Lozd 
might traverſe by the common Law. 5 Mar, Dyer x61, 162, but the heire could 
not befoze this ac, Vide 1 H, 7.3. 


Alſo where the Kings Majeſtie by his prerogative ought to have as 
well ſuch lands and tenements as be holden of other perſons, as holden 
of himſelf immediately, whereof his tenant holding of him in 
chiefe, dyeth ſeiſed, his heire being within age, uncill ſuch time as live- 
rie beſaed by ſuch heire, and that the meane lords, of whom the ſaid 
other lands and tenements of ſuch heire be holden, uſed Yo ſpare the 
rents due to them for the ſame lands or tenements holden of them, du- 
ring the Kings poſſeſſion, And when ſuch heire hath ſued his or their 
liverie they uſe by diftreſs, or otherwiſe to compell the aid heire to 
pay tothem the arrerages of ſuch rents, for ſuch time as the ſaid lands, 
or tenements were in the Kings poſſeſſion by ſuch minoritie, where 
they ſhould have ſued by petition to the Kings Majeſtie, to have ob- 
tained the ſame out of the Kings hands, if they would have the ſame, 
which is tothe great detriment, loſs, and hindrance of ſuch heire and 
heires. For redreſs whereof, be it enated by the authoritie of this 
preſent Parliament, that from henceforth ſuch meane Lords, during 
{uch minoritie ſhall have, receive, and take the ſaid rents by. the hands 
of ſuch of the Kings officers, as ſhall be appointed to have, receive, _ 

take 
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take the iſſues, revenues, and profits of the ſame lands and tenements 
ſo holden of ſuch meane Lords, during the minoritie and nonage of 
{uch heireand heires, and untill ſuch heire and heires fue his or their li- 
verie, and that (ach heire and heires, untill ſuch time as he or they ſhall 
have ſued their liverie, or might conveniently have ſued their liveric, 
ſhall be thereof clearly diſcharged, And that ſuch officer or officers, 
ſhall upon requeſt made, pay the ſameto ſuch meane Lords (they gi- 
ving to ſuch officer and officers a ſufficient acquitrance,/ or acquitrances 
for the receipt of the ſame, ) And that ſuch payment thereof made with 
acquittance, or acquitrances thereof ſhewed, ſhall be ro ſuch- officers a 
ſafficient diſcharge againft the Kings Mijeſtie and his heires, vponhis 
or their accompt in that behalf : Any law, uſage, ot'caſtome hetetof6re 
had, or uſed to the contrary hereof in any wiſe notwithſtanding, -'- 


<q Uatill fuch time as liverte be ſued, ”] Nora, there be tw ſozts of lives 
ries, viz. liveries in dxd, and liveries in law, Df livertes tn deed there bettvv 
kinds,viz.a generall livery,and a ſpectall livery, Foz a'getterall liveryar-ofice 
mult be found in every County, an Acrcate probanda found.and returned ia: the 
Chancery ;. a w2it to the Lo2d p2ivie Deale, that the heire- $3 of full ages and 
thereupon a p2ivie ſeale to the Chamberlajne of England to receive. his; ho- 


mage, ££.which kind of livery is dangerous, tedious,and chargeable. Vid. 44 E. 
3.12, 12 H, 4. livery 4. 31 R,2, livery 5,1 H,7. 14. E.4, 18, 7 H,8& Kelwey 


176, 177. 


There 1ts alſoa ſpeciall livery with a pardon much moze ſafe,ſp&dy a nd bene- 
ficiall fo2 the party,and it may be had upon any office forid in any one County, 
and all the reſt to come in by Certificate, as nolv the uſe & without Ecate pro- 
banda, &c, 78. Kelwey 177. 02 without any office at ail, and may be madeto 


the heire within age, 21 E.3.40. 29 H.8.liyery Br, 56. 


By the ffatnte of 33 H.8.cap,z2. power is given to the-Baffer of the Wards, 
urveyoz, Attozny, and Recetver,oz the of them, whereof the Baſter oz Qnr- 
veyoz to be one, to grant a generall oz ſpeciall livery. UW per npen fome habe 

VEFLEY Be ted ; but if appeareth 
by 7 H. 8. ubi ſupra, that i was ſo' commonly uſed by a gb time their palt, 
Dyer 23 Eliſ.fol. 377. a ſpectall livery is not grantable at this day ex debiew/ jul 


thought, that ſpeciall liveries became commonly fo be 


futix, 


De Dyer 23 Elif. ubt ſupra, * 


13 1..4.6,7.ic, Travers, An office is found, that A.died ſeiſed of the Pannoz of 
B, and held the ſame in capite by knight-ſervice his heire within age - this office 


If the office be traverſed, and the King,hanging the traverſe,grant livery,xc, 
the traverſe goeth to the ground, Kelw, 2 H.8. x 57. a.b,u H,7.4 2. 27, adjudged, 


is traverſed,that A. infeoffed him that traverſeth in fe, and traverſe the - 


ſeiſed : Wihereupon the King taketh iſſue, andhanging the traverſe, it tofound 
by another office,that the ſaid feoffment was by colluſion,and after the iſſue was 
found againft the King ; whereupon, by.the rule of the: Convt, the partphad 


judgement, and an Amoyeas manum, Foz the ofice, found depending 


the. tra- 


verſe,thall not grieve the party; foz ſo he might be infinitely vered:but in a Scire 
fac* by the King upon the latter office he ſhall anſwer, xc. an excellent caſe foz 


the benefit.and ſped of them that are dziven ta traverſe. Vids 11 H, 
13 H, 4.tit.,Tavers 16 & 13H.q:tit. Livery 21, 


4,tal.$, 


* There be alſo liveries in law, as by pardons, either by ac of Parliament, oz 
by Charter under the great Seale, to the heire of the Kings tenant in capire, be 
be within age,oz of full age. Bat where ſome Wozks ſay,that a pardon of-infriuſj- 
ons to-ſuch an heire amount in law toa livery; it is ſo to be underſtood, that in 


the pardon there be wo2ds alſo, that the heire may enter,xc.. foz.a ſpeciall Nog 
| 5 


* 23 H.$. Br. in- 
truhon 19.21, 

2 H.6.57.Kelw, 
10H.8 198, 

13 H.4.3. 

See Dyer 12 EL, 
286, 46 E. 3+ 
grant 50. 

> mT 
de Sho-". 
29 H. 8. ibid. 53, 
16 E.4. fol, 1. 
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32 H.8.Br. 62. 
Stamf.prer,40.b, 


The 8. branch, 


Vid. Dier, 5 Mar. 
155,156, 


The 9, branch, 


The x0. branch. 


Stat.de 2. E.6.Cap.s. 


is no other, but that the hetre habear licentiam ingrediendi, &c., 
Note, upon every livery the King hath the. value of the land fo2 halfe a yeare, 
but upon an Ouſter le maine the Kings. hands be amoved without any pzofit, xc. 


«7 Uſed to ſpare the rents, 8c.) Not onely rents, bnt reliefes alſo were 
dne by the common law, 26 H. 8.8. 24 Ed. 3. 24. 29.afl,p.5, 39 E.3. relicfe x, 
Vide, Br, tit” Arrerages, pl. 1 & 19. Foz though there be a kind of ſuſpenſion of 
rents, #c. by reaſon of the Kings poſſeſſion ; yet the rents, xc. are due, becauſe 
the pzerogative of the King doth no man w2ong, 13 E.4.8.%c. 


Provided alwaies, and it is enacted by the authoritie aforeſaid, that 
this ac, or any thing therein contained, ſhall not in any wiſe extend to 
any inquiſition or office taken or founden, at any time before the twen- 
tieth day of March next coming; nor to hinder, prejudice, or take away 
the title, intereſt, or poſſeſſion of our Soveraigne Lord the King, or of 
any other perſon or perſons growne, or commen by vertue, meane, or 
occaſion of any inquiſition or office taken, or found before the ſame 
day 3 but thatas well our ſaid Soveraigne Lord the King, as all other 
perſon or perſons, having any title, intereſt, or poſſeſſion by vertue, 
meane, or occaſion of any inquiſition or office found before the ſame 
day, ſhall, and may have, hold, and enjoy the ſame in like manner and 
forme, as though this a& had never been had or made : any thing in the 
ſame a& to the contrary in any wiſe notwithſtanding, 


Provided alſo, and it is enafted by the authoritie aforeſaid, that in all 
ſuch caſes, as any _ or perſons ſhall be enabled by this act ro have 
any.traverſe, and ſhall purſue his or their traverſe, that ten he or they 
that ſhall purſue ſuch traverſe, ſhall ſue one writ, or ſeverall writs of 
Scire facias (as the caſe ſhall require) againſt all and ſingular ſuch per- 
ſon and perſons, as ſhall have intereſt by the King, or by his patentee or 
patentees,in like manner and form as is requiſite upon traverſes,or peti- 
tions heretofore purſued, And that in every ſuch Scire facias the paten- 
tees, or other = bf ſhall have like plees and advantages, as they 
had in any Scire facies, before this time awarded againſt any patentee in 
any caſe of petition, And alſo, that upon every traverſe that ſhall be 
purſued by vertue or meane of this act, in ſuch caſeas the partie or par- 
Lies that ſhall purſue any ſuch traverſe, ſhould, by the order of the com- 
mon Lawes of this Realme, have been put to ſue by petition to the 
King, there ſhall be two writs of ſearch granted in manner and forme, as 
like writs have been granted upon petitions made to the King, 


q] Shall be enabled by this AR,8&c,7] Yereof ſomewhat hath been (po- 
ken in the fourth bzanch. Vid. 5 E.4. 3. 
' Nota, in manycaſes two matters of recozd with neceſſary averrements ſhall 
amount to an office, but thereupon a Scire fac' is to be granted, wherein the par- 
tie may traverſe any of the materiall averrements,xc. 21 aſ.,p.36, 21 E. z.live- 
rie. 40 afl46. 50 afl.2, 2 E, 3. 10. b. but becauſe ſuch recozds amounting are 
not within any bzanch of this ac, we will ſpeak no further of them. 


Provided alſo, and it is enacted by the authoritie aboveſaid, that if 
after wy judgment ſhalbe given upon any traverſe that ſhalberendred, 
or ſued by vertue or mean of this a&;it ſhall appear by any matter of a1 
cord, 
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cord,that the King hath any other former title,righr, or intereſt to the 
mannors, lands, tenements, or other hereditamenrs mentioned in the 
ſame craverſe, that then the ſame title, right, and intereſt ſhall be ſaved 
to the King, the ſaid traverſe and judgement thereupon given, in any 
wiſe notwithſtanding, 

| Upon any traverſe. ] This ertenveth not 
puriued upon this ſtatute. ME 

This P?oviſo was added ( foz that this act gave a traverſe, where none was 
at the common Law, and that it ſhould be judged foz them, foz whom it was 
found, xc.) leff the judgement, being warranted by authozity of Parliament, 
ſhould bind any fozmer right the King had; and that appeareth alſo by the con- 
cluſion of this bzanch, viz. The aid craverſe and judgement thereupon given not- 
withſtanding : but it ſemeth to be abundans caurela, foz the judgement upon a 
traverſe is, Quod manus Domini Regis amoycancur, & poſſeſſio reſtituatur to him 
that traverſeth talvo jure, &c, 

It is fo be obſerved, that there be certata Reco2ds Which intitle the King,that 
by law are not traverſable;in which caſes, though the King be entituled but by 
ſingle matter of recozd, yet the party grieved is put to his petition,and cannot 
be holpen by traverſe oz Monſtrans de droit. As taking one example foz many : 
King Henry the fourth recovercd inthe Kings Bench in a Quare impedic a- 
gainſt the P2iqz of T. the pzeſentation to a Church, and had a wait to the Bi- 
ſhop, and his Clerk received, xc. where in truth the P2ioz never knew of the 
ſuik, noz was ſummoned, attached, o2 diſkrained by the Sherife ; and thereupon 
the P2ioz moved the Court of Kings Bench to granta wait,to cauſe to come be- 
foze them the @ummoners, the Pledges, and Painpernozs upon the diſtreſe 
to be examined in this matter. And in this caſe five points were reſolved by 
Gaſcoigne chief Juſtice, and the Court, viz. firſt, that the P2io2 was d2iven to 
his petition in nature of a wait of deceit, albeit in this caſe the King recovered 
in auter droit, 2+ Zhat ifa common perſon had recovered, the Defendant had 
ben dziven to the oziginall wzit out of the Chancery, and could not x2orcd 
upon any judictall p2oceſſe out of this Court. 3 .That if the concluſion of the pe- 
tition be, that the King ſhould command the Court of Kings Bench to pzoc&d 
to the eramination, xc. then without any wait out of the Chancery, the Court 
may p20ceed to the examination. 4.1But if the petition doth conclude generally, 
that the King ſhould doe right,then the P2io2 ſhould be d21ven to his oziginall 
out of the Chancery. 5. LThat befoze ſuch wait be granted, the P2ioz, upon a 
commiſſion out of the Chancery, ought to have his right found by enqueſt. 

But ſeing onr ſfatute extendeth to offices found by wzit, commiſſion, 02 cx 
officio, and not to other reco2ds, we will ſpeak no further of them. 

Mine advice to ſuch as ſhall traverſe by fo2ce of this ac,is,that in the induce- 
ment to the traverſe, they alledge their own title (which they ought to doe ; fo2 
no man ſhall have the lands out of the Kings hands, without making a title) 
juſtly and truly : Fo2 the Atto2ney generall fo2 the King may either take iNue 
upon the traverſe, o2 by the Kings pzerogative upon the title of the party, that 
traverſeth,at his choice. 

It is a marime in Law, that whenſoever any man is by any office traverſa- 
ble, amoved from his poſſeſſion, that he muſt traverſe the office in the Court, 
where the office is returned. Df houſes and lands which doe lye.in Iitery, and 
whercof there is manuall occupation, and pofit pzeſently taken, the party by 
finding of the office is out of poſſeTion ; but of rents, villeins, commons, ad- 
bowſions, and other inheritances inco2pozeall which lye in grant, the owner is 
not out of poſſeſſion/be they appendant, 02 in groſſe)by the finding of an office: 
and therefoze in any info2zmation 02 acton bzought by the King foz the ſame, 
the party may traverſe the office in that Court, where the infozmation o2 action 
is bzonght foz the King, 

And 


toa Monſtrans de droit to be 


Br.tic, Travers 
de office 54. 


Mich. 10 H.4 tir. 
Travers 51. Fitz, 


N.B. 99. f. 


Stamtf, prer. 73. 


3 H.4.14- 13 E. 
4.8.46 E.z. ira 
vers 17. 


17 E.3. 10. Hen- 
ry Hills calc. 


20 E.4.11. 14. 


21 E.4. 1,2. qua- 
re imped. 10x. 


14 H.7,21. 
15 H.7. 6. 
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2987,p.4o., . Andinall caſes, when the King is not in roCeſſion by the cfjre;and be ob- 

32 _ tain not poſſeſſion wt! the year aſter the office found, then cannot the 

Fo _ 4 K ing ſeize wifhout a Scire facias. 

ke We Have taken this ſtatute of 2 E.6. into our conſideration, the rather, foz 
that Juffice Stamford wzote his Treatiſe upon the p:erogatite (wherein he 
ſetteth fozth the common Law)befoze this fatute of 2 E.6. by which tatnte the 
ſubject is relieved in many things, which lay heavie upon him, when 
Juffice Stamford wzote ; our chiefeft endeavour being, that it-may be knowne 
_ the Law ffandeth at the edition of this ſecond and other parts of the 

tutes, 


$8 SYPAREREY 25 $S&4522 22688 SS. 
An Expoſition upon the Statute of 22 H.8.Cap.x; 


concerning the repairing of decayed Bridges in High- 
waies, and by whom, 


— 
en —— 


E it enacted by the King our Soveraigne Lord, atid the Lords Spi- 
rituall, and Temporall, and the Commons in this preſent Parlia- 
ment aſſembled, and by authoritic of the ſame, that the Juſtices of 
Peace in every Shire of this Realm, Franchiſe, Citie, or Borough,or 
four of them at the leaſt, whereof one be of the ©#orum, ſhall have 
ower and authoritie to enquire, hear and determine in the Kings ge- 
nerall ſefſions of peace, of all manner of annoyances of Bridges broken 
in the high-waies,tothe damage of the Kings leige eople,and to make 
ſuch proceſle and paines upon every preſentment afore them for the re- 
formation of the ſame, againſt ſuch as owen to be charged for the ma- 
king or amending of ſuch Bridges, as the Kings Juſtices of his Beach 
uſe commonly to doe, or as it ſhall ſeem by their diſcretions to bene- 
ceſſary and convenient for the ſpeedy amendment of ſuch Bridges, 

And where in many parts of .this Realm it cannot be known and 
proyed what Hundred, Riding, Wapentake, Citie, Borough, Town, 
or Pariſh, nor what perſon certain, or oooy politick, ought of right to 
make ſuch Bridges decayed; by reaſon whereof ſuch decayed Bridges, 
for lack of knowledge of ſuch as owen to make them, for the moſt 
part lye long without any amendment, to thre great annoyance of the 
Kings ſubjects. 

For the remedy thereof, be it enacted by authoritie aforeſaid,thar in 
every ſuch caſe the ſaid Bridges, if they be without the Citie or Town 
corporate, ſhall be made by the inhabitants of the Shire or Riding, 
within the which the ſaid Bridge decayed ſhall happen to be : And if 
it be within any Citie or Town corporate, then by the inhabitants of 
every ſuch Citie or Town corporate wherein ſuch Bridges ſhall hap- 
pen to be, And if part of any ſuch Bridges ſo dec#yed happen to be in 
one Shire, Riding, Citie, or Town corporate, and the other parr 
thereof in another Shire, Riding, Ciry,or Town corporate; or if part be 
within the limics of any Citie, or Towne corporate, and part without; 
or part within one Riding, an4 part within another: that > every 
ſuch caſe the inhabitants of the Shires, Ridings, Cities, or TGwns cor- 
porate ſhall be charged, and chargeable to amend, make, and repaire 
fuch part and portion of ſuch Bridges, ſo decayed, as ſhall lye and be 
within the limits of the Shire, Riding, Girie, or Towne corporate, 
wherein they be inhabited at the time of the ſame decaies, 

And be it further enacted, that in every ſuch caſe, where it cannot be 
known and proved what perſons, lands, tenemens, and bodies polt- 
tick owen to make andrepaire ſuch Bridges, that for ſpeedy reforma- 
tion and amending of ſuch Bridges, the Juſtices of Peace within the 
Shires or Ridings, wherein fuch decayed Bridges been our of Cities 
and Townes corporate z andif it be within Cities or Towns corporate, 
Vvvy then 
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theti the Jultiges of Peace within everyach Citie or Towne corpo- 
rate or four of the ſaid Juſtices at the leaſt, whereof one to be of the 
Buornm,(hallhave power and anthoritie within the limits of their ſeyg- 
rall commiſſions and authorities* to call before them the Conſtables of 
every Town and'Pariſh, being within che Shire, Riding,Ciry or Town 
corporate, as well within hberty, as withour, wherein ſuch Bridges, or 
any parcell thereof ſhall happento be, or elſe two of the moſt honeſt 
Inhabirants within every. ſuch Towne. or Pariſh in the ſaid Shire, Ri- 
ding, City, of Towne corporate, by the diſcretion of the ſaid Juſtices 
of Peace, or four of them ar the leaſt, whereof one to be of the Quo- 
74m: And at; and upon the apparances of fuch Conſtables, or Inhabi- 
rants, the ſaid Juſtices of Peace, or four of chem, wherevf one to be of 
the 9uorum,with the aſſent of the ſaid Conſtables,or Inhabicants, ſhall 
have power and authority to taxe, and ſet every Inhabirant in any ſuch 
Ciry, Town, or Pariſh, within the limits. of their commiſſions and au- 
thorities, to ſuch reaſonable aide, and ſnmme of money, as they ſhall 
thinke by their diſcretions convenient and ſufficient for the repairiog, 
re-edifying, and amendir eat of ſuch bridges: and after ſuch caxation 
made, the ſaid Juſtices ſhall cauſe the names and ſummes of every par- 
ticular perſon ſo by them taxed, tobe written ina roll indented, And 
ſhall alſo have power afid authority to make two ColleGtors of every 
Hundred, for colleQion of, all ſuch-lummes of won, by them ſer and 
taxed, which ColleRors receiving the one part of the ſaid roil inden- 
ted under the ſeales of the ſaid Juſtices, ſhall have power and authoritie 
co colle& and receive all the particular ſummes of money therein con- 
rained, and ro Ciſtraine every ſuch Inhabirant, as ſhall be taxed, and 
refuſe payment thereof, in” his lands, goods, and chartrells, and to ſell 
ſuch diſtrefſe,and of the ſale thereof reraine and perceive all the money 
raxed, and the reſidue (if the diſtreſſe be better) to deliver to the 
owner thereof. And that the.ſame Juſtices, or foure of them within 
the limits of their commiſſions and authorities, ſhall alſo have power 
and anthotity to name and appoint two Surveyors, which ſhall ſee 
every ſuch decayed bridge repaired, and amended from time to time, 
as often as need ſhall require, to whoſe hands the ſaid ColleRors ſhall 
pay the ſaid ſummes of money taxed, and by them received : And that 
the ColleQors and Surveyors, and every of them, and their executors 
and adminiſtrators, and the executors and adminiſtrators of them, :nd 
every of them, from time to time ſhall makea true declaration and 
accompt tothe juſtices of Peace of the Shire, Riding, Citie, or Town 
corporate, wherein they ſhall be appointed Collectors or Surveyors,or 
to four of the ſame Juſtices, whereof one to be of the 2norum , of 
the receipts, payments , and expences of the ſaid ſummes of money: 
And if they, or any of them refuſe that to doe, that then the ſame Juſti- 
ces of Peace, or foure of them, from time to time by their diſcre- 
tions, ſhall have power and authoritie to make proceſle againſt the ſaid 
Collectors and Surveyors,” and every of them, their executors and 
- adminiſtrators , and the executors and adminiſtrators of every of 
them, by attachments . under their ſcales returnable at the gene- 
tall . Seſſions *of Peace?, And if they appeare, then to compell 
them to accompt, as is aforeſaid, or elſe if they,-or any of —_ 
refuſe 
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refuſe that to doe, then to commit ſuch of them, as ſhall refuſe, to 
ward, there to remaine without baile or mainpriſe, till the aid decla- 
ration and accompt be truly made, 

_ And where any Bricge or Bridges lien in one Shire or Riding, and 
ſuch perſons inhabitants, bodies politick, lands or tenements, which 
owen to be charged to the making and amending of ſuch Bridges, lien 
and abiding in another Shire or Riding, or where ſuch Bridges been 
within any. City, or towne corporate, and the perfons inhabitants, 
bodies politick, lands, or tenements, that oweri to make or repaire any 
ſuch Bridges, lien and been out of the ſaid Cities and Townes corpo- 
rate : Be itenaRted, that in every ſuch caſe, the Juſtices of Peace of the 
Shire, Citie, or. Towne: corporate, within the which ſuch decayed 
Bridges, or any part thereof ſhall happen co be, ſhall baye power to en- 
quire, heare, and determine all ſuch annoyances, being within the. li- 
mits of their commiſſions or authorities, And it the annoyance be pre- 
ſented, then to make proceſs into every Shire within this 'Realme a- 
gainſt ſuch as owen to-make, or amend any ſuch. Bridges ſo preſented 
before them, to be decayed, to the annoyance and let of the paſſage of 
the Kings ſubje&s, and to doe further in every behalfe in every. {ach 
caſe, as they mought doe by authoritie of this A&, incaſe that the per- 
ſons or bodies politick, lands or tenements, which;owen to be charged 
ro the amending or making of ſuch bridges, or any part thereof, were in 
the ſame Shire, Riding,Citie,or Town corporate, where ſuch annoyance 
ſhall happen ro be. And that all Sherifes and Bailifes of Liberties and 
Franchiſes, ſhall truly ſerveand execute ſuch proceſs, as ſhall come to 
their hands from the ſaid Juſtices of Peace, afore whom any preſent- 
ment ſhall be had for any ſuch annoyance, according to the renour and 
effe of the ſaid proceſs to them direRed, without favour, affetion or 
corruption, upon paine to make ſuch fine as ſhall be ſet upon. them, or 
any of them, by the diſcretion of the ſaid Juſtices, 

Provided alway, that this Act, nor any thing therein contained, be 
not prejudiciall to the liberties of the five Ports, or members of the 
ſame,and for reformation of annoyances of bridges within the ſaid ports 
and members. 

Be it enacted by authoritie of this preſent Parliament, that the War- 
den, Maiors, and Bailiffes elected, and Jurates of the ſame Ports, and 
every of them, have power and authoritie to enquire, heare, and deter- 
mine all manner of common annoyances of bridges within the- ſame 
ports and members, and to make ſuch proceſs, paines, taxations, #Ynd 
all other things within the ſame ports and members, as the Juſtices of 
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Peace may doe in other Shires, or places out of the fame ports, by _ 


vertue and authoritie of this preſent A in every behalf, 


And be it further enacted by the authoritie aforeſaid, that the Juſti- . * 


ces of Peace, or fore of them, ſhall have full power and authoritie to 
allow ſach reaſonable coſts and charges to the ſaid Surveyors and- Col- 
leors, as by their diſcretions ſhall be thought convenienr. 

For as much that albeit bridges decayed were amended and repat- 
red, according to the tenour of this AR, yet nevertheleſs, if ſpeedy 
remedy for the amendment of the waies next adjoyning to every ofthe 
ends of fuch bridges, ſhould not be had and made, the Kings ſtibje&ts 

_  Vovy 4 __ © ſhould 
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ſhould rake little or none availe or commoditie in any parts of this 
Realme by the making of the Bridges : In conſtderation whereof, be it 
enacted by the King our Soveraigne Lord, and the Lords Spiritual 
and Temporall, and the Commons in this preſent Parliament aſfem- 
bled. and by the atthoritie of the ſame, That ſuch part 8 portion of the 
Nigh-waics in every part of this Realme, as well within Pranchiſe, as 
without, 4s lye next adjoyning to any ends of ay Bridges within this 
Realne, diſtant from any of the ſaid ends, by the ſpace of three hun- 
dred foor, be made, repaired, and atnended as often as need ſhall re- 
quite, And that the Juſtices of the Pexcein every Shire of this Realm, 
Franchiſe, City, or Borough, or foure of them at the leaſt, whereof 
one to be of the 9vorum, within the limits of their commiſſions and au- 
thorities, ſhall have power and authoritie to enquire, heare, and deter- 
mine in the Kings generall Seffions of peace, all manner of annoyances 
of and in fuch high-waies, ſo being and lying next adjoyning to any 
ends of Bridges within this Realme, diftant from any of the ends of 
ſach Bridges three hundred foor, and to dot inevery thing and things 
corſterning the making, repairing, and amending of ſuch high-waies, 
and every of thein, in as latge and ample manner as they might and 
may doe, to and for the making, repairing,and amending of Bridges,by 
verthe and authoritie of this preſent AR, 


WBekoze we entfer ___ Aarne » act, __ = take _ _ 
” nice Gin chic A - Anece rodnition thereunto, the comy 
——_— — Fog per ques OR Law was concerning the reparation of decayed 
Nil Tadcaſter habet muſis aut earmine dignum, * bzidges in tho points : Firſt, who were to repaire the 
Prater magnifice ſiructum ſine famine pontem. ſame ; 2. what was the remedy foz the reparation thereof ; 
Vidit & ſcriplit poeta it zſtate. 3, befoze w Judges, | 
44 E.3-31- As to the firſt, fonte perſons ſpirifuall oz tempozall, inco2pozate, oz not incoz- 
__ 46 pozate, are boutd to repatre dzidges ratione cenurz ſuz cerrarum, five renemen- 
_ torum, &c, ſome ratione preſcriptionis rantum, ratione tenurz, by reaſon that they 
and thoſe, whoſe efate they have in the lands oz tenements, are bound in re- 
a8 H.7.5.b. ſpect thereof to repaire the ſame ; * but they which have lands on the one fide of 
- = 92 on the other, 02 on both, are not bound of common right to repaire 
e ſatne., 
bRepift,268.2, * Fey a man, which holdeth an hundzed acres of land, ought to repaire abzidge 
E.N.B.235.b. bythe tenure bf them, if he fo2 example alien twenty acres of them to one, and 
ten fo atiother,and after one of them ts onely upon a pzeſentment found thereof, 
ditrafned to repaire this bzibge, he ſhall have a ſpeciall wzit de onerando pro 
rata pottione, & fic de fimilibus, : ; 
Ratione przſcriptionis tantum, but herein there is a diverſity between bodies 
621 E438 b., politicke 93} cozpozate,ſpirituall oz tempozall,and natarall perſons: Foz * bodies 
Wy - 37. Politickeg2 cps fpirituall oz tempozall, may be bound by uſage and pze- 
Pris: of Marki= [Cription dnly, cauſe they are locall, and have a ſucceſſion perpetuall : but a 
ats caſe. z0 E, 4, Naturall perſon tatihot be ound by a of his Ancefter, without aline, oz bin- 
20. 8. & b.in Scir* . andaſſets, | 
ac 19H-6.75. « Nota, a Bithop dz P4ioz, 4c. hath at once 62 twice of almes repaired a 
4108.3. 28,29, V3idde- it bindethnot (and vet is evidence againft him, untill he pzove the con- 
27.a0,pl.8. trary.) but if time out of urind, they and thetr pzedecefſozs have repaired it of 
44E.3.3:: Almes, this ſhall bind them to it. * De poncibus & calcetis fraRtis in omnibus tran- 
© Cap, Irineris firionibus quis ea reparare, & ſuſtentare deber, 


wy —Cap * But admit, none at all were bounden to the reparation of the bzidge, how 
the Abbor of S. Auſtlns caſe, e Paſch. 20 E.3.28, 29. inthe Maſt, of Leonards caſe, Vid. Regiſt. 192. 3 E. 3.co- 


10-147 14 E. 3-{tat.x. c3p.4. Where the whole County is amerced, th 
en? 
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then ? and by whom ſhould it be repaired by the common Law 7 The anſwer 

ts, Zhat the whole County, that is, the Inhabitants df the 'County oz Dhire, 

wherein the bzidge is, hill repaire the ſame ; ſoz of common right the Whele 

_— mult repaire it,becauſe it is foz the common god, awveaſe of the whole 
ounty, 

If a bzidge be within a Franchiſe,thoſe of the Franichile aro to repaive it. If 14 E.z. tir. Barie 
ths bzidge be part within a Franchiſe, and part within the Gilvabte,fo ntch as > _ diſep 
is within the Franchiſe ſhall be repaired by thoſs of the Fralichifo ; ativfo-wnich * FOUEPEES 
as is within the Gilvable,by thoſe of the Gildable, * Andid it'is, if it de4n two frey;a. 54, x. 
Counties, mutatis mutandis, {5 FE.N.B. 127.6 

If a man make a bzidge foz the conn td of all the ſubjees, he-is ndt 81H. 7.5. 
bound fo repaire it ; foz no particular man is bound to reparativn of bx1dges by 
the common Law, but ratione tenure, 02 þ preiſeripaonis, 2 _ 

As tothe ſecond the remedy was, 'if it were a-pzivate widger : as fo a; @pill n EE 

- which A. was bound to maintaine, over which B. had a gc JOE pet 

were in decay, B. might have his whit de porite-[reparando, . the- 

were foz the pablicke,xc.the remedy was by preſentment at Ub ſuit of the King, 
foz avoiding of maitipticity of ſnits. | TE 

As to the third, this pzeſentment might bo at the comtion Law befaxe the pg 
Inftices of the * Kings Bench, o2 befoze » Aulkices in Eire, oz * Commiſſio- £ 2: oa. 3 54; 
ners of Dier and Terminer, 02 befoze the Sherife by cairn, 92 * Wait in ”_ 
nafure of a commiſſion. ' 15ut as ts the Shetrfe,his potver to 'take inditements, ; .. iEqals 40). 
by fozce of any ſuch wzit o2 commiſſion in the natare of a commiſſion, is taken ;, aloe | 
away by the ſtatute of 38 E. 3. cap, 9, But it may be pzefentes 4n the "Taine 38. aſlp 5, 

92 Let . 23 E-3.1. 

Dee the ſecond part of the Infticutes, Mag. Chart, cap, t 5, Nulla vita nec fi bo E.z. barre 
ber homo diftringatur facere pontes, &e. miſt qui ab untiquo & de jure faceze Coh- 1 Eire, N.B.fol. 
ſueverunt cempore regis Henrici ali noſtri, 276.e, 

... Foz Pontage, Vid. the ſecond part of the iftinites, Weſtmin? x, czp, 31, W. 3, *29E. 3. LY 
cap. 25. 3E. 3. aff, 445. 35 H.6. 29. b . per Forrſcues, P1. Coin, 334. 407. Vide 
13 H.4.17.F.N.B.r78.f,Flet.hb.4.cap.1.Vid, n .8:cap.g. 39 El.cap.24. 

Pontage is a foll o2 contribution fo2 repaire df bzidges. Ste a reafonafe 
CO therefoze 39 Eliſ, cap, 34. D& alſo of Pontage, lib. 8. fol, 46, b,: John 
Webs 

It appeareth in our Bokes, that befoze bzivges Were mave how often -ve- , ;; FR 
fanits wers ſaved, and delayes had per crerance del ewe, by encreaſe of waters. 4 &c 4. 

None can be compelled to make new bzidges, where neber afty Were befoze, .. Llices 
but by ac of Parliament, 43 Eliſcas. _ 

" The law befoze the Conqueft was, Oþppids conteſiue poſthac inftaurari- 9 H. g.cap.12. 
tur, Andagaine, Qui penfionem ad oppida nreſye reficiendos denegabir, milt- H.6.cap,28, 
tiamye ſubterfugerir, dabit is regi (i Anglus fue ) 26. ſolidos;&c, Ly mo 24. 

Now having conſidered what the common he was concerning the repara- 253 = 
tion of bzidges, we will peruſe the parts ofthis act of z2 H, 8. Which may 'be Ki- & . 
vided into eight b:anches. 

x. That * Juſtices of Peace,o2 any foure 0z moze of them, whereof one toe -,, c.2 4 


of the ,at the Kings generall Seſſiqn of peace, ſhall power andau- - 
thoolty (which confiteth in theſe foure things) firlt-t6 Cenquee, Fegovah it Mter- Kiepongrto 
mine. 


2. Whereof 2 of all manner nuſances of'bzivges bzoken in the High-wates, to =O: ih 
the damages of the King liege people. This erterideth only tb common bzidges Cham 
in the Kings high-wayes, where all 'the Kings Itege people have, 02 may have ; x 
paſſage, and not to p2zivate bzidges to Pills, -02 the like. And thorefoze the in- NY bf op Ty 
ditement upon this ſfatute faith, Quod® pons publicus: & commiis ficus in alta 13 
Yegia via ſuper flumen, ſeu curſum aque,&c. | wr ron L- To wa 
3. _ what place 2 Jn every Shire of this Realme, Franchiſe, City, oz Bo- vm Bt 
roug pendet, 
But this is to be underſf@od, reddendo fingula fingnlis, that is to ſay, £. in 
every 
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every Shire oz County where there be foure-0z moze Juffices cf Peace, where- 

of one o2 moze isof the Quorum; 2, Franchiſe, where there be foure oz moze 

Auftices of the Peace,andone o2 moze of the Quorum. 3. City, where there be 

foure oz moze Juffices of the Peace,andone 02 moze of the Quorum, 4. Dz'Bo- 

rough, where there be foure oz moze Juſfices of the Peace, and one oz moze of 

the Quorum, and where they kep generall Seſſions of the peace fo2 \uch Fran- 

chiſes,Cities, oz Bozoughes ; but foz want thereof, the Juſtices of Peace of the 

County ſhall enquire. But if the Franchiſe, City, oz Bozough be a Ceunty 

of it ſelf, and have not foure oz moze Juſtices of Peace, whereof one o2moze 

is of the Quorum, no other Juſtices of Peace of any other Shire oz Counfy, 

- have any power by this art to require of, hear and determine the decay of bzidges 

- there, but. ſuch-decay mult be refozmed by ſuch remedies (befoze ſpecified)as the 

common Law did give ; therefoze it was neceſſary to be knowne what the com- 

babe ; mon Law was befoze he RONs of ug xt | 

fe, Moy legs s : 4+ @uch p2oce(s they are to make upon every p:efent- 
R—— vided into rhete part nent afoze them, foz reſozmation of the ſame, * againſt 
ed for making or amending of ſuch bridges are (UCh as owen to be charged fo2 the * making o2 amend- 
wn, and preſented, ing of ſuch b2idges, as the Juſfices of his ÞPajefties 

4 Ifthe rag 1k 8c, it muſt Bench uſe commonly to doe, 02 it ſhall ſem by their di- 


be made againe, and revediie ſcretions to be neceſſary and convenient foz the ſpeedy 
amendment of ſuch bzidges. 
The 2and 3. Paving pzovided remedy againſt ſach as owen fo be charged foz2 the mating 


branches, ozamending of ſuch bzidges.4c.The ſecond and third bzanches doe p:ovide moze 
| ſpeedy remedy, where it cannot be known oz pzoved what Yundzed, Riding, 
Wapentake, City, Bozough, Town oz Pariſh, oz what perſon cerftaine, oz 
body politicke qught of right to make ſuch bzidges decayed,x4c.how the ſame ſhall 
| berepaired. And theſe bzanches doe conſiſt on th2ee parts. 
| | 1+ That in every ſuch caſe the ſaid bzidges (V they be without City 02 Town 
* This was ad- £02pozate) ſhall.be made by the Znhabitants of the Shire oz * Riding, within 
ded for York- which the ſaid bzidges decayed ſhall happeuto be, | $$ 
- «torr 2+ And if they be within a City oz Town cozpozate, then by the Inhabitants 
dings. of every ſuch City oz Town cozpozate. 
3+ Andif part of any bzidges fo decayed be within Shire, Kiding, City, 02 
Town co2pozate, o2 if part be within the limits of any City, oz Zown' coz- 
pozate, and part: without, oz part within one Riding, and part within another, 
that in every ſuch caſe the Inhabitants of the Shires, Ridings, Cities; 62 
-Townes cozpozate ſhall be charged and chargeable to amend, make, and repatre 
' ſuch part and poztion of ſuch bzidges ſo decayed, as ſhall lye and be within the lt- 
mits of the Shire, Riding, City, oz Town cozpozate, wherein they be inhabi- 
 fedat the time of ſuch decayes. Wy this part the law is declared by whom ſuch 
decayed bzidges in any Dhire, Riding, City, o2 Town cozpozate ought fo be 
repaired: A neceſſary clauſe to be added, foz that ſach decayed bzidges may not 
be within the remedy of the fourth bzanch; yet the law (who are chargeable) 
being declared hereby, the remedy ſhall be by the courſe of the common law, 
which befoze hath been ſhewed. 


See the Starureof =] That the Inhabitants of the ſaid Shires, &c,] The perſons to be 
az H.8.cap.2. charged by this ac are compzehended under this only wozd [ Inhabicants; ] Which 
concerning ma® yg. is nedfull to be explained, being the largeſt wozd of this kind. | 
* Pialk. «.fol. Firft, although a man be dwelling in an houſe in a fozraigne Connty,Riding, 
66,67.Jcffieyes - City, 02 Town cozpozate, yet if he hath lands oz tenements in his owne poſ- 
caſc.ibid.fol.64. ſeſſion and manurance in the County, Riding, City, o2 Town co2pozate, where 
in Clarkes caſe. the decayed bzidge is, he is an inhabitant, both where his perſon dwelleth, and 
Vid. 3 Jac. ca- 23» where he hath lands oz tenements in his owne poſſeſſion within this tatute. 
' Nota, Habitatio dicitur ab habendo, quia qui propriis manibus, & ſumpribus poſhder, 
& habet, ibi habitare dicitur. | 
2+ If a man dwelleth in a fozraigne Shire, Riding, City, oz Town yt 
rate, 
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rate zndkepeth a houſe and ſervants in another Shire; Riding,City,dz Town 
co2po2.3te, he is an Jahabitant in each Dhtre, Riding, City oz Town corpo2ate 
within this TTatute. 

3, Ex vitermini, Every perſen that dwelleth in any Shire,Riding, City, 02 
Towne co2po:ate,though he bath but a perſonall reſidence; yet is he ſaidin law 
to be an Jnhabitant.o2 a dweller there, as ſervants, ec. But this Catute erten- 
deth not to them, but to ſuch as be Youſholders. And this is gathered by the 
wo2ds of the fourth bzanch of this ac, that giveth the diſtreſſe, viz. and to. di- 
{traine every ſuch Inhabicant, &c. in his lands, goods, and chatrells, Aud beſides, 
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it were in a manner infinite and impoſſible, to tare by the nert bzanch of this 


act, every Inhabitant, being no Youlholder. 


4+ Every cozpozation and body politick reſiding in any County, Ridiag, Ci- 
tie, o2 Towne cozpozate, oz having lands oz tenements in any Shire, Riding, 
City, 62 Towne co2pozate quz propriis manibus & ſumpribus pothdent &habenc, 
are ſaid to be Jnhabitants there within the purview of this ſtatute. 

5- An infant that hath houſe oz lands by diſcent o2- purchaſe, is lyable to 
this publick charge, and ſo is the husbandof a feme Covert. 

Now the law being declared who were chargeable to repair decayed b2idges, 
where no perſon, 4c, were- bound thereunto. The ſourth bzanch, foza meze 
ſpeedy reſozmation and remedy, p2ovideth and enaceth theſe fir things : The 4. branch. 

1- That in every caſe, where it cannot be known and pzoved what perſons, 
lands, tenements, and bodies politick owen to make and repaire ſuch bzidges, 
fo2 the ſpeedy refo2mation 4 amendinent of (ach bzidges, the Juſtices of Peace 
within the Shires oz Ridings, where ſuch bzidges been(being cut of Cities x 
Townes cozyozatc) and if it be within Cities oz Townes cozpozate then the 


Juſtices of . Pcace in every ſuch City oz Towne cozpo- 
rate, o2 four of the ſaid * Juſtices at the leaſt whercof 
one to be of the Quorum, ſhill have power and authozity 
within the limits of their ſeverall commiſſions and * au- 
thozities, to ® call befoze them the Conſtables of every 
Zowne o2 Parilh, being within the Shire, Riding, Ci- 
tie, 02 Towne co2pozate,as well within liberty,as with- 
out, where fuch b2idges, 02 any parcell thercof ſhall hap- 
pen fo be, oz elſe two of thenert honeſt Inhabitants 
within every Towne o2 Pariſh in the ſaid Shire, Ri- 
ding, City, o2 Towne cozpozate, by the diſcretion of the 
ſaid Juſffices, 02 four of them at the leaſt, whercof one to 
be of the Quorum. But it is g&d policte, that moze then 
foure Juſtices,xc.doe take upon them the autho2ity com- 
mitted to them by any bzanch of this an : ſoz if there 


* Theſe words referre as well ro the Juſtices 
of the Shires or Ridings,2s of the Cities or 
'T ownes corporate. 

« Juſtices of Peace in Shires and Ridings are 
by commiſſion, in Cities and Townes corpo« 
rate for the moſt part by Charter 3 therefore 
this word [ Authorities is uſed. 

b Thefiſt thing the Juſtices are rodoe when 
they are aſſembled, is to call, &c. if rhey be 
prelent (as commonly they are ) at the gene- 
rall Seſſions of pezce, or elſe ro make war 
rants ro call, &c. before them at a certain day 
and place, and in thoſe warrants to ſignifi 
that it is for a taxation of the Inhabitants of 
the whole County, for reparation of ſuch a 
bridge, 


be but four, if any of 


them dycth, oz be out of the commiſſion, the ſurviving thze hate no authozity 


to p2oced. 


Where it cannot beknown or proved, &c.] By the contert and o2- 
der of this ſtatute, firft,fo2 enquiry at the generall SeNions, who ought to re- 
paire ſuch decayed bzidges : And ſecondly of this bzanch, where it cannot be 
known o2 p2oved, (that is,at the genetall-Seſions who owen torepaire it.) If _ 
hath been gravely *adviſed, that fo2 the better warrant of theſe four Juſtices of © * *7*of ve have 


icen a gooJ pre- 


Peace, inquiry ſhould be. made by the great Jnqueſf foz the body of the- County 2. f:. 
at the generall Nuarter Seſtons, who ought to repaire it,and if that cannot ap- ike for the pre- 
pear upon any p2vf made, then a pzeſentment to be made, that the bzidge is in ſenrmen: you 
decay. And to conclude, Ec ulterius Juratores przdiRi preſentant, quod prorſus may read in 


Lambards Jus 


neſcicur quz perſonz, quz terrz , five tepementa , aur corpora politica eundem en 
pontem, aur aliquam inde parcellJam ex jure, aut antiqua conſnerudine reparare 
debent, aur conſueyerunt, And by this meanes, the four o2 moze Juff, of .Peace, 
being Indges of reco2d,fh2ll be infozmed of reco2d, that it cannot be known o2 


p20ved, 


d Nota, for re- 
edifying or pew 
building, 


See the ſecond 
part of the In- 


ſitues, Magn. 


Chart, cap. 15- 


3s 


* By this it ap- 
careth, that the 
Lrenll ingrofite 


Stat. de 22H. 8. Cap. 5. 


p2oved, 4c- A ſafe way foz theſe four oz moze of the Juſtices ; foz focharge 
the ſubject without juff cauſe, « not warranted by thts ad,is a great miſp2iſion. 

2+ Atthe apparance of ſuch Conſfkables oz Inhabitants, the («1d Juftices cf 
Peace, 02 four of them, whereof one to be of the Quorum, with the «lſent of the 
ſaid Conſtables o2 inhabitants, ſhall have power and autho2ity to tare, andſet 
every Inhabitant in ſuch City, Town, oz Pariſh, xc, to ſuch reaſonable aid and 
ſfumme of mony, as they ſhall think by their diſcretions convenient and (ufftct- 
ent, fo the repairing, © re-edifping, and amendment of ſuch b2idges. 

It is not here mentioned by any erpzeſſe wozds,that theſe ſour oz moze 
Iufices muft execute their authozity of this a& in the generall Seſſions of 
the peace, as it was in the firſt bzanch. Se foz this in the lalt bzanch. 


Firft,by whom, and in what manner faration ſhall be made. 


« Juſtices of Peace, or four of them, 8c, That is, in ſuch Cities, 
o2 Townes co2pozate, where four Jufkices, xc. be : fo2 if there be not four ſuch 
Juffices, they are not within the remedy of this bzanch, but (as hath been ſaid) 
are left to the remedy at the common law. 


« With the afſent ofthe (aid Conſtables or Inhabitants,]} ®o as 
neither the Juſtices, without ſuch aſſent, noz the Conffable o2 Inhabitants, 
without the Jufkices, can make any taxation by thts ac. 


q Totaxeand ſet every Inhabitant.] Unumquemque Tnhabicantium , i. 
fingulos inhabirantes, ſo as every one may be tared by himſelf, and each one bear 
his own- burthen. And the taxation cannot be ſet upon the Vundzed, Pariſh, 
Town, -exc+ foz then one 02 a few might be diftrained fo2 the whote. What Jn 
babitant is hete meant, we have touched befo2e. 

* By theſe wozds | every Inhabirant } all piviledges of exemptions o2 dif- 
charges whatſoever from contribution, fo2 the reparation of decayed bzidges (ig 
any were)are taken away, although the exemption were by a of Parliament, 

Yow the mony ſo'tared ſhall be colleced, 


And after ſuch taxation made, the ſaid Juſtices ſhall cauſe the 
names and ſummes of every particular perſon ſo by them taxed, to be 
written in a roll indented, 


Note, the names and ſumms of every particular perſon ſo as (as hath been 
ſaid) the taration mult be ſcverall and particular, 


q Inaroll indented, This is intended to ſeverall Pundzed, and 
they muſt be inrolled in parchment, and ſealed by the ſaid Julkices, and this to 
be done p2eſently after the taration mave. 


<q And ſhall alſo have power and authotritie to make two Colle- 
ors of every Hundred, for colleRion of all ſuch ſummes of money, 
by them ſet and taxed, which ColleRors (viz.of every Hundred) re- 
ceiving the one part of the ſaid roll indented, under the ſeales of the 
ſaid Juſtices, ſhall have power and authoritie, to collect and receive all 
the particular ſummes of money * therein contained, 


ments muſt be of the ſeverall ſummes, &c. in every ſeverall Hundred, becauſe the ColleRors be (everall of every ſeverall 
Hundred, and thee rolls ingrofied are their ſeverall warrants, 


4 


<q And to diſtraine evety ſuch Inhabitant, as ſhall be taxed, and re- 
fuſe payment thereof, in his lands, goods, and chattells, | Þereby four 
things are to be obſerved; firft(as hath ben ſaid)that the taration uwdl be _ 
ra 
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. rall. 2 : That the remedy foz levying, is by diſtreſs in his lands, gwds,and chat- 
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tels in any place within that Yundzed, and to ſcll ſuch diſtreſs, And. this the 
{Collecozs of that Bundzcd may dee by fo2ce of this Ad. 3.That if upon.demand 
the ſumme be not paid, albeit the Inhabitant doe not erpzeſly refuſe, it is a re- 
fuſall-in law:  4-Albeit two Colledozs be- appointed, yet otie of them, by the 
-command and conſent of the other,may diffraine and ſell ; foz this is the diſtreſs 


and ſale of them both, 


« Andif the diſtreſs be better; to deliver to-the owner thereof,} x. 


That is, the ſurpluſage upon the ſale, above. the ſumme lo viſtrained foz, mult 


be delivered to the owner Jnhabitant. 


The reſidue of this bzanch, concerning the appointment of two Surveyozs, 


6. 


and the account of them, and of the two Colleatozs, and other things depending The 7. branch of 


on the ſame, are evident, and ned no erplanation; 


* The effect of this bzanch is, that the ſaid Juſtices in every Shire, Riding, 
City, 02 Town cozpozate, ſhall make p2oceſs reſpecively into every Shire, and 
other place out of the Shire, Riding, City, 02 Town co2pozate. And that the 


Sherife ſhall ſerve the pzoceſſe, upon paine of ſuch fine as ſhill be aſſeſſed by 
ſach Juffices, 

The lirth bzanch ercepteth the five Pozts, and pzovideth remedy, and giveth 
juriſdiction to the Warden, Payozs, and Bayliffes elec, and Jurats of the 


ſame Pozts, to enquire, heare and determine all manner of annoyances of 


b2tidges. 
The ſeventh bzanch giveth power to the ſaid Juſfices of Peace, 02 foure, 02 
moze of them, to allow reaſonable cofts and charges to the ſaid Surveyozs and 


Collecozs. 


this A& giverh 
powerto the Jr 
{tices to allow 
reaſonable coſt; 
and charges to 
the Surveyors 
and ColleRors, 
* The. branch, 
6. branch, 


The 7, branch, 


The laſt bzanch containeth a law fo2 amendment of high-wates at the end of The 8. branc 


the b2zidges, and power given to foure oz moze Juſtices of Peace, whereof one to 
be of the Quorum in every Dhire, Franchiſe, oz Bo2ough, to enquire,hcare, and 
determine in the * © Kings generall Seſſions of the peace, all manner of an- 
« nopances of and in ſuch high-wates ſo being and lytng, nert adjoyning to any 
« ends of b2idges within this Realm,diſfant from any ends of ſuch bzidges th2& 
« hundzed fot, and to do in every thing and things concerning the making, re- 
« pairing, and amending of ſuch high- wates, and every of them, in as largs and 
« ample maner, as they might and may do to and foz the making, repairing, 
« and amending of bzidges, by vertue and autho2ity of this pzeſent Ad. 


« 1a the Kings generall Seſſions of the peace,&c,} Yereupon it 1s 
colleced, that ſeing the firſt bzanch referreth the pzoceding concerning the de- 
cay of bzidges to the generall Seſſions of the peace, and the ſecond bzanch con- 
cerning the calling of the Conſtables,xc. and this laſt bzanch referreth the p2o- 
c&ding fo2 the amendment of high-waies at the end of bzidges, to the generall 
Seſſions of the peace : Itis the ſafeſt way; and neareff to the meaningof the 
makers of this law (all the parts thereof being conſldered) that fhe Juſftces of 
Peace, where no cerfain perſon, xc. is known, that ought to repatre any decayed 
bzidge, (and the Inhabitants of the whole County are generally to be charged) 
doe p20c&d as well foz the reparation of the bzidges, as of the high-wates at the 
endof thoſe b2idges at the generall @cſſions of the peace, one.of them as if were 
depending pon the other. | þ 

The freehold as well of b2idges, as of the high-waies, is in him that hath the 
fr&hold of the ſoile, but the free paſſage is fo2 all the Kings liege people. 


* Nots, 


Sy the Statutes of 13 Elif.cap.18, 18 El.cap,18, & 17, 23 El. ca. 11.39 El. ; 2; H.8.cap.z, 


cap. 24. &c, concerning bzidges- | 
Sce the * ſtatute of 2 3 Hen. 8, cap. 2. concerning the new erecting of Gaoles, 


which cannot be done without act of Parliament. That ad hadlittle effec; foz 
that the Juſtices of Peace did liftle 02 not hing within the time tothem pzeſcri- 


Parliam. 51 E, 3, 
nu.68. it appea- 

reth that Gaolesg 
wereto be repaj. 
red at the Kings 


EFrY bed charge. 
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43 Eliſ, cap, 4. 


A ſpeedy remedy 
in many caſes, 


Stat. de 22 H.8. Cap. 5. 

bed by that act; pet reade if, fo2 ft hath divers gad p;zvbiſſons in it and divers of 
them much like foonr a. 

A right pzofftabte faw was made, anno 4 3 Eli.foz Commiſſioners,to enquire 

foz mif-impkoyment of lands, tenements, renfs, annuities, p:ofits, herevita- 
ments, (ods, chattetls, money, and ftockes of money given,limited, appointed, 

oz aſſigned to'0z foz repaire of bzivges (inter atia) and by their ozders to refozme 
the ſame, which in ſome caſes is a ready and ſpeedy way, and habe wzought good 
effect. And therefoze we will in the nert place enumerate and explaine the 


-parfs and bzanches of that ac, fozthe better incouragement and inftrucion of 


the Commilfioners in that behalle, 


UUSKESKSSSCSRSHS0202000.0.0.0 24.9 
An Expoſition upon the Statute of 43 Eliſ. cap-4. 
concerning Commiſſioners authorized to enquire of mil: 
imployment of lands or goods given..to ' Hoſpi- 
talls, by their orders ſhall be reformed; 


— 


VV Hereas lands, tenements,rents,annuities, profits; hereditamients, 
| goods, chattels, money, and:ſtocks of money, have been here- 
tofore given, limited, appointed and. aſſigned, as well by the Queenes 
moſt excellent Majeſtie, and tier moſt noble Progenitors, as by ſundry 
other well diſpoſed perſons ; ſome for reliefe of aged; impotent;-and 
poor people z ſome tor maintenance of ficke and maimed Sonldiersatid 
Mariners, Schooles of learning, free Schooles, and*Scholars' of "Utni- 
verlities; ſome for repaire of Bridges, Ports, Havens;Cawſies;'Chir- 
ches, Sea-banks, and High: waies z ſome for education and prefetmienc 
of Orphans, ſome for or towards relief, ſtock or 'maintenante for 
houſes of Correction ; ſome for. marriages of poor maids, ſome for ſup- 
poration, aide, and help of young tradeſmen, handy-craftſ-men, and 
perſons decayed, and others tor relief-or redemption: of priſoniers:or 
captives, and far aide or eaſe of any poor' inhabitanrs, 'concetnihg- pay- 
meat of fitteens, ſetting our of Souldiers,and other-taxes: which lands, 
tenements, rents, annuities, profits, hereditaments, goods, chatrels, 
money, and ſtocks ot money, nevertheleſs have/not: been imployed 
according to the charitable intent of the givers and founders 'thereof; 
by reaſon of frauds, bre2ches of truſt, and negligence in thoſe thar 
ſhould pay, deliver, and imploy the ſame, For redreſs and” remedy 
whereof, be it enated by authority of thi.preſent Parliament, "Thar 
it ſhall and may be lawtull to and for the Lord Chancellor, or Keeper 
of the great Seale of England for the time being, and for the Chancel- 
lor of the Duchy of Lancaſter for the time deing, for lands within the 
County Palatine of Lancaſter, from time to time, 'to award Commit. 
fions under the great Seale of England,-or the Seale of the County 
Palatine, as the caſe ſhall require, into all or any part or parts of this 
Realme, reſpeively, according to their ſeverall Jurifdictions, as afore- 
ſaid, to the Biſhop of every ſeverall Dioceſs and his Chancellor (in caſe 
there ſhall be any Biſhop of that Dioceſs, ac the time of awatding of 
the ſame Commiſhons, ) and to other perſons of good and ſound beha- 
viour, authorizing them thereby, or any foure or more of them, to en- 
quireas well by the oaths of 12, lawfull menor more of the Counry;as 
by all other good and lawfull waies and meanes of all and fingular ſuch 
gifts, limitations, aſſignments, and appointments aforefaid, and 'of the 
abuſes, breaches of truſts, negligences, miſ-imployments, not imptoy- 
ing, concealing, - defrauding, miſ-converting, or miſ-government' of 
any lands, tenements, rents, annuities, profits, hereditaments, goods, 
chattels, money, or ſtocks of money, heretotore given, limited, ap* 
pointed, or aſſigned, or which hereafter ſhall be given, limired,;appoin- 
ted, or afſigned, to or tor any the charitable and godly uſes befote re- 
| X-2Ex 2 hearſed; 


4 


# 
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Stat de 43 Elif. Cap.4- 


hearſed. And after the ſaid Commiſſioners, or any foure or more of 
them (upon calling the parties intereſſed in any ſuch lands, tenements, 
rents, annuities, profits, hereditaments, goods, chattels, money, and- 
ſtocks of money) ſhall make enquiry by the oathes of xgwelve men or 
more of the ſaid County (whereunto the ſaid parties intereſſed ſhall and 
may have, and take their lawfoll challenge and challenges) and upon 
ſuch enquiry, hearing, and examining thereof, ſet dowfr fach orders, 
judgments, and decrees, as the ſaid lands, tenements, rents, annuities, 
profits, goods, chattels, money, and ſtocks of money, may be duly and 
faithfully imployed, to and for ſuch of the charitable uſes and intencs 
before rehearſed, reſpectively, for which they were given, limited, 
aſſigned, or wpbiteed, by the donors and founders thereof, Which 
orders, judgments, and decrees, not being contrary or repugnant to 
the orders, ſtatutes, or decrees of the donors or founders, ſhall by the 
authoritie of this-preſeae Parliament Rand firme and good, according 
to the tenour and ptrport thereof, and ſhall be executed accordingly, 
umill the ſame ſhall be undone or altered by the Lord Chancellonr of 
England, or Lord Keeper of the great Seal of England, or the Chancel- 
loar of the County Palatine of Lancaſter, reſpectively within their ſe- 
verall juriſdictions, upon complaint by any party grieved to be made to 
them, : ; 

Provided alwates, _ neither this A&, nor any thing therein con- 
tained, ſhall in any wiſe extend ro any lands, tenements, rents, annui- 
ties, profits, goods, chattels, money, or ſtocks of mony, given, limi- 
ted, appointed, or afhgned, or which ſhall be given, limited, appoin- 
ted or affigned to any Colledge, Hall, or Houſe or learning within the 
Univerſities of Oxford or Cambridge, or to the Colledges of Weſt- 
minſter, Eaton, or. Wincheſter, or any of them, or to any Cathedrall 
or Collegiate Church within this Realm, | 

And provided alſo, that neither this Act, nor any thing therein, ſhall 
extend to any City, or Town corporate, or to any the lands, or tene- 
ments given to the uſes aforeſaid, within any ſuch City, or 'Town cor- 
porate, where there is a ſpeciall Governour or governours appointed to 

govern of direc ſuch lands, tenements, or things diſpoſed to any the 
uſes aforeſaid, neither to any Colledge, Hoſpitall, or free Schoole, 
which have ſpeciall Vificors, or Governours, or Overſeers appointed 
them by their Founders. | 

Provided alſo, and be it enafted by the authoritie aforeſaid, that 
neither this AG, nor any thing therein contained, ſhall be any way. pre- 
judiciall or harttull co the juriſdition of the Ordinary, or power of the 

Ordinary, but that he may lawfully in every cauſe execute and perform 
the ſame, as though this A had never been had or made, 

Provided alſo, and be it enacted, That no perſon or perſons that hath 
or ſhall have any of the ſaid lands, tenements, rents, annuities, profits, 
hereditameants, goods, chatrels, money, or ſtocks of money in his hands 

_ or poſſeſſion, or doth or ſhall pretend title thereunto, ſhall be named a 
Commiſhoner or a Jurcour for any the caſes aforeſaid, or being named, 
ſhall execuce or ſerve in the ſame, 

And provided alſo, that no perſon or perſons, which hath purchaſed 
or obtained, or ſhall purchafe or obtaine upon valuable 1 

0 


Concerning Commiſstoners for Hoſpitals,&c. 


of money or land, any eſtate or intereſt of,-in, to, or out of any lands, 
tenements, rents, annuities, hereditaments, goods, or chattels thar hife 
-been, or ſhall be given, limited, or appointed to any:the charitable uſes 
above mentioned, without fraud or covin, having no notice of the ſanie 
charitable uſes, ſhall not be impeached by decrees or orders : of: Com- 
miſſioners above mentioned, for or concerning the ſame: his-eftarewr 
intereſt, And yet nevertheleſs, Be it.enacted that the ſaid Commil- 
ſioners, or any foure or more of them, ſhall and may: make decrees: arid 
orders for recompence to be made by any perſon or-perſons, who:be- 
ing put in truſt, or having notice of the-charicable: uſes above mientio- 
ned, hath or ſhall break the ſame traſk;;otidetraud: che fame uſes:byab 
conveyance, gift, grant, leaſe, demiſe; rejeaſe, or coanyerſion e- 
ver, and againſt the heires, executors and adminiſtrators of him,them, 
or any of them, having Aſſets in law or equitie, ſo.firre as the fame Aiſ- 
ſets will extend. 3 20093201} og Rig 3902. Mmods 
Provided alwaies, that-this Att ſhall not extend:to- give power.br 
authoritie to any Commiſſioners before mentioned, to make any or- 
ders, judgments or decrees for or concerning aty mannors, lands;tene- 
ments, or other heredicaments, aſlured;conveyed,granred;or come untv 
the Queens Majeſtie,to the late King Henry the eighth, King Edward the 
ſixth, or Queen Mary, by A of Parliament, ſurrender, exchange, re- 
linquiſhmear, eſcheat, atcainder, conveyance, or otherwiſe, Agd-yer 
nevertheleſs, Be it enacted, that if == mannors, lagds, tenemegts, 
or hereditaments, or any of them, or any eſtate, rent, or-profit chereof, 
or out ofthe ſame, or any part thereot have, or hath been given, gran- 
ted, limited, appointed, or afligned to or for any the charitable aſes 
before exprefled ar any time fithence the beginning -of her Majeſties 
reigne, That then the ſaid Commiſſioners, or any foure or more of 
them, ſhall and may as concerning the ſame lands, tenemeats, heredira- 
ments, eſtate, rent, or your ſo given, limited, appointed or afligned, 
proceed to enquire, and to make orders, judgments and'decrees.accor- 
ding to the purport and meaning of this Act, as before is mentioned : 
the ſaid laſt mentioned Proviſo notwithſtanding, TRE ; 
And be it further ena&ed, Thar all orders, judgments and decrees 
of the ſaid Commiſſioners, or of any foure or more of them, ſhall be 
certified under the ſcales of the ſaid Commiſſianers, or any foure or 
more of them, either into the Court of the Chancery. of England, os 
iato the Court of the Chancery within the County Palatine of Laa- 
caſter, as the caſe ſhall require reſpeRively, according to the (everatl 
juriſdictions, within ſuch convenient time as ſhall be limiced in the ſaid 
Commiſhons, OI REF Fa 
And that the ſaid Lord Chancellor, or Lord Keeper, and the faid 
Chancellor of the Duchy, ſhall and may, within their (aid ſeverall Ju- 
ri{diRtions, take ſuch order for the due execution of all or any of the {ai 
Judgments, Decrees, and Orders, as to either of them {ball ſeem 
and convenient, 4 = 
And that if after any ſuch certificate or certificates -niade, 9 1 
or perſons ſhall find themſelves grieved wieh any of the faid Orders, 
Judgments, or Decrees, That then it ſhall and may be lawtull to and 
for them, or any of them to complaine in that behalf unto _—_— 
or 


729 


Stat. de 43 Elif. Cap. 4. 


Lord Chancellour, or Lotd Keeper, or to'the Chancellour of the ſaid 
Duchy of Lancaſter, according to their ſeverall. Juriſdictions, for re- 
_ dreſs therein, And that upon ſuch complaint, the ſaid Lord:Chancel- 
lour, or Lord Keeper, or the: ſaid Chancellour of the Duchy;-may, ac- 
| cording to their ſaid ſeverall/ Juriſdictions, by ſuch courſe-as to their 
wiſdomes ſhall ſeem meeteſt, the circumſtances of the cafe: conſidered, 
oceed to theexamination, hearing and determining thereof : and upon 
bh thereof, ſhall and may adnull, diminiſh, alter or enlarge the ſaid 
Orders, Judgments and Decrees of the faid Comin iſſioners, or a 
foure or more of them, asto either of themin their ſaid ſeverall Jurif 
A ſhall be thoughc ro-ftandwith equity and good conſcience, ac- 
to'the true intent and: meaning of -the Donors and Founders 
| ws and ſhall-and may taxe-and-award good coſts of ſuit by their 
diſcretions, againſtſuch perſons: as they ſhall find to complaine unto 
them withour juſt and ſufficient cauſe of the Orders, Judgments, and 
Decrees belors nientioned, 3 9.E1.6. 43 El 9, 


al 4 « 


..Authozity iogiten to the ad: Chancellour, o2 Lozd Keeper, and fo the 
ancellour of the Duchy,reſpeatvely, to graut- commiſſions under the ſevc- 


les. 

iz xd theſe commiſſions, theſe fire things are to be obſerved ; 

We” the number muſt be foure, oz moze. , 

The Coinmiſfioners to be the Biſhop and Chancelloz of that Dioceſs ( if 
there be a Biſhop) andother perſons of god and found behaviour, 

11332 Fn that commiſſion any foure of them doe ſuffice to make o2ders and- de- 
| res, foz therein:none is of the Quorum, - 

4+ None ſhall be Commiſſioners that have any part of the lands,2c.92 gods, 
02 chattels, money, o2.ſtocks in queſtion. 

5+ The commiſſion is to limit a certaine time, within which the Commilſſio- 
ner are to over, decree, and certifie, 
Their anthazity isfo enquire as well by the oath of twelve lawfull men, 
03 —_ as by all 'ofher god waies and meanes, 
Po pe the FJurozs, oz inqueſt of Inquiry, theſe two things are to be ob- 
_ the parties intereſſed may bave and take their lawfull challenge and 
Wo. >1 
2+ None that-pzetend title to any of the lands.xc, gods, o2 chattels, money, 
02 ffocks in queffion, ſhall be a Juroz, ec. 

They are to enquire of all and ſingular gifts,limitatione, and appointments 
ofany lands, tenements, rents, annuities, pzofits, hereditaments, gods, chats 
tels, money, andlocks of money, fo2 21. charitable uſes in relieving, main- 
kaintng, repairing, educating, peeferring, marrying, ſuppozting, atding, help- 
ing, redeming and ealing. 

I. Foz relief of aged, impotent,and po2e people, 2. foz maintenance of ſicke 
and maimed ſouldters, 3. ®choles of learning, 4. Free Schwles, 5, Scholars 
in Univerlities, 6.and houſes of Coxrecion, 7, tos repaire of 1B21dges, 8, of 
mon oz Yavens, g. of Cawſtes; x0. of Churches, 11. of Sea-banks, 1 2. and 

of Pigh-wates, x 3. foz education and p2eferment of D2phans, 14. foz marriage 
df peoze maivdes, 1 5. foz (nppoztation, aide, and help of young tradeſ-men, 16. of 
handi-craftſ-men, and 17. of perſons decayed, 18, foz redemption 02 relief of pzi- 
ſoners oz captides; 1 9, fo2 eaſe and aide of any peoze Inhabitants, concerning 
payment of Fift&nes, 20, ſetting out of ſouldters, 21, andother tares. 


And 
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ſr. Df abuſes, I 
2. Bzeaches of truft, 


: . Negligences, | 
And the Comiſſio- 3. Neg of any lands, fenements, xc. 
ners have power alſo, 4. Pil-imployments, i rents,zc. gods, money,2c. at- 


os enquire of theſe nine Hy - 1-0. ig "ven to any of the charitable 
ings 3: 


7. Defranding, uſes afozeſaid. 
8, Pif-converting, 
(9. Pil-government, } 


ut this Act doth not extend fo all lands, ec. noztfo all gods and chattels, 
money, oz fkockes given to any of the charitable uſes afozeſatd; but certaine are 
erceptcd in theſe eight ſeverall caſes, viz. 

_ of the Colledges, Yalls, o2 Youſes of learning in either of the Uni- 
verlities. 

2. Dfthe Colledge of Weſtminſter, 

3. Df the Colledge of Eaton. . 

4. Df the Colledge of Winchefter. 

5. Df any City, oz Towne cozpozate, where there is a ſpectall Governour 02 
Governours of ſuch lands, xc. 

6. Df any Colledge, Yofpitall, oz Free Dchole, which have ſpeciall Uiſitozs, 
o2 Governozs, o2 Dverſeers, appointed to them by their Founders, 

7.Df Purchaſers,having theſe thze& qualities : Firſt, fo2 * valuable conſide- 
ration of money 02 land ; 2, without fraud oz covin : 3. having no notice of the 
ſame charitable uſe. But albeit the Commiſſioners cannot make any decree a- 
gainſt any ſuch Purchaſers, yet may they make decrees foz recompence to be 
made by any perſon o2 perſons, who being put in truſt, o2 having notice of the 
charitable uſes aboveſaid, have o2 ſhall bzeake the ſaid truſt, o2 defraud the ſame 
uſes by any conveyance,gift, grant,leaſe,releaſe, oz converſation,and again his 
o2 their heires,erecutozs and adminiftratozs,; having aſſets in law oz * equity,ſo 
farre as the ſame aſſets will extend, 

8, Df Purchaſers of lands,tenements,and heredifaments aſſured, conveyed, 
02 come to Nucen Elizabeth, Hen, 8. Edw. 6, o2 Nugen Mary by Ac of Parlia- 
men, ſurrender, exchange, relinquiſhment, eſcheat, attoznment, conveyance, oz 
otherwiſe. But 1f any ſuch mannozs, lands, #c- have ſince the beginning of 
Nuten Elizabeths reigne been given, xc. to any of the charitable uſes befo2e er- 
p:eſſed, then this Ac doth extend fo the ſame. 

Concerning the certificate of the Commiſſoners, theſe foure things are to be 
obſerved 4 

Firft, that they certifie their ozder and decree reſpectively, cither info the 
Court of the Chancery of England, o2 into the Chancery of the County Pala- 
tineof Lancaſter, as the caſe ſhall require. 

2. That it ought to be in parchment, under the hands and ſeals of the Com- 
milſioners. 

3. It muſt be within the time limited in the Commiſſion, 

4. That the Lo2d Chancelloz, oz Lozd Keeper, and the ſaid Chancelloz of the 
Duchy ſhall and may within their ſeverall Juriſdictions take ſuch o2der foz the 
due execution of all o2 any of the ſaid judgements,decres,and o2ders (9 certified, 
as io either of them ſhall ſen fit and convenient, 

Jn the retnedy fo2 the party grieved with ſuch decr&s ſo certifled, theſe five 
things are to be conſidered : 

Firft, that he complaine to the Lo2d Chancellour, oz Lozd Keeper, oz to the 
Chancellour of the Duchy, accozding to their ſeveratl Juriſdictions foz redzeſſe 
thereof. And this complaint is to be by 15ill, 

2, Upon ſuch complaint, firſt, they Qh2ll reſpectively by ſuch courſe,as fo their 

wiſedomes ſhll fem meetell, the circumfance of the caſe conſidered, pzoced 

to the examination, hearing, and determining thereof, 2. Upon hearing theneer 
| 
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* So2s none bur 
valuable conſp 
deration, and no 
valuable confide- 
ration, but for 
money or land, 
will ſerve the 
turne, 


4 Nota, Aﬀets in 
equicy, as truſts, 
confidences, and 
the 1;ke. 
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* This is the 
Lapis duftitius, 
whereby the 
Commiſhoners 
and Chancellors 
muſt inſtirure 
their courſe. 
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ſhall oz may adnull the whole (which rarely is done) diminiſh (in part) oz en- 
large (that is, to confirme the fozmer, and to enlarge the ſame by ny ſome- 
thing thereunto) the judgements and decrees ſo certified. 

3. As ſhall be thought to and with equity and god conſcience. 

wet . ccozding fo the true intent and meaning of the * Donozs and Founders 
thereof, 

5- And ſhall and may tare andaward ged coſts of ſait by their diſcretions (re- 
ſpeqively) againft ſuch perſons as ſhall complaine to them reſpectively, with- 
out juſt and ſufficient cauſe of the ozders, judgements, and decrees befozemen- 
fioned. But this,ozder being given and limited by Ac of Parliament, no colts 
(if the ozder, judgement,oz decree be adnulled, diminiſhed, oz enlarged) ought 
fo be given to the parfy complaining. 


($KLSSKSTSNNN KUSSRS SHUSKOKSGSCEE 


The Expoſition of the Statute of 31 Elf. Cap. 12. 


concerning Sellers of Horſes in * Faires and Markets, &c. 
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* Forum I fe- 
rendo (aut quod 
fit foris) quia 


jbidem merces aſportari ſolent ; Latine, Feriz, quia ibidem merces portantur, Unde Feires, or Faires Anglice, 8& 
Foire Gallice. Nundinz a nono die, &c. Mart is derived a Mercando, of buying and ſelling, an4 ſo is Mercatus . 


alſo. Emporium, Grzce 'EpTog oy, quia ibi conveniunt” Europory i. Mercatores, 


p—_—— — 


_ — —— OC ———_— — ——— 


Efoze we enter info the expoſition of this Statute, we will conſider, firſt, 

what the common Law was befoze the making of this ®tatute. 2. what 
any Acts of Parliament have w2ought in this caſe, befoze this Ac of 32x Eliſ, 
3, we will diſcend to the expoſition of our ſaid Ad of 3x EliC. | 

As to the firſf, the common Law did hold it fo2 a point of great policie, and 
behobefull ſoz the Common-wealth,that Faires and Parkets overt ſhould be re- 
pleniſhed,and well furniſhed with all manner of commodities, vendible in Faires 
and Þarkets, foz the neceſſary ſuſfentation and uſe of the people. Aud to that 
end the commonaLaw did o2daine (to incourage men thereunto) that all ſales 
and contracts of any thing vendible in Faires oz Parkets overt, ſhould not be 
god only between the parties, but ſhould bind thoſe that right had thereunto. 
16ut this rule hath many erccptions. p | 

Firſt, it ſhall not bind the King foz any of his gods ſold in Barket overt by 
any perſon, but regularly the ſale by a Tranger in Parket overt bindeth an in- 
fant, a feme covert that hath right either in their owne right, oz as erecuto?, o2 
adminiftratoz, ideots, non compos mentis, men beyond ſea, and in pziſon, that 
right have to the ſame. | 

2+ Although the Faires o2 Parkets be overt, yet the ſale muſt be made in a 
place that is overt and open, not in a back rome, ware-houſe, xc. as you may 
reade, lib. 5, fol. $3. b.Caſe de Market overr, 

3- Although it be in an open place, yet Drert in this caſe implies apt and 
ſufficient, as not to ſell plate openly in a Scriveners ſhop,o2 the like, but open- 
ly in a Goldſmiths ſhop, xc. hb. 5.fol. 8 3,ubi ſupra, | | 
' 4+ Jt muſt be a ſale, and not a fre gift, without any valuable conſiveration : 
fo2 Faires and Parkets were not inffituted fo2 gifts but foz ſales, therefoze 
gift in this Ac is to be intended of a gift fo2 valuable confideration, and not a 
free gift. £ 

* 5. If the buyer doth know whoſe gods they were, and that the ſeller there- 
of hath at the moſt but a wzongfull poſſeCion, this ſh:ll not bind him that right 


th. . 
my. If they be fold by covin between two of purpoſe to barre- him that right 
hath, this barreth nof. : | 

© 7+ If a ſale be made of gods by a franger in a Parket overt whereby the 
right of A.is bound, yet if the ſeller acquireth the gods againe, A._may take them 
againe, becauſe he was the wzong doer, and he ſhall not take advantage of his 
owne w2ong, 

$. There muft be a ſale and contract; and therefoze a ſale fo a man of his dwne 
gods in Barket overt, bindeth not ; and likewiſe a ſale in market overt by an 
infant of ſuch tenderneſs of age, as it may appeare to the buyer that he is with- 
in age, o2 by a * feme Covert, if the buyer know her to be a feme Covert (un- 
leſs foz ſuch things as the uſually trades fo2, o2 by the conſent of her husband) 
bindeth not. Er fic de fimilibus. 

* 5 The contract mult be oziginally and wholly made in the Barket overt, 


35 H.6. 29 PE 
Com. 243- Do, 
& vas. 39h. 


Lib. Fol. $3. b. 
Lib.int* Kait. 
327, 2& 3 Ph. 
& Mar, Ccap.7. 
Lib.5.fol. 83.b. 
35 H.6. 7; limile. 


12 E.4-13. b, and 
all the books. 
DoR. & Stud. , 
64.b. 33 H. 6.5. 
12 H.$. 10.b. 

4 14 H.8.8.PL 
Com.46. 18 E. 
4.24. lib.z. fol. 
78.b in Fermors 
cale, & $3. a.in 
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7 E.4.15. $2 H. 
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24. 9 H.6. 45. 

4d 21 H.7;40.b. 
Fineux chief 
Juſtice. Alſo for 
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vid. Mich,zz & 
23 Elil.coram 


rege in aQion ſur le caſe, inter Guibſon & Thorpnell, Suff, e Dyer 1 Mit.fol.g9 127, 
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and not to have the inception out of the Barket, and the conſummation in the 
Vid.g H.6. 45. 10, 1By the common Law the p2operty was altered (though ſome opinions be 
| +I 3 tothe contrary) byſale in Parket overt,albeit no toll was paid cither in reſpect 
DoA.& _ b, ofthe freedome of the Faire oz Barket, wherein no toll at all was to be paid, oz 
fo2 that many were diſcharged of payment of toll, as the King, and ſome of his 
. ſubjects by Charter, and ſome by tenure, as ancient demeſne, #c. where toll of 
others was to be taken. : | 
Lib. int Raſt. 11+ The ſale muſt not be in the night, but between the rifing of the Sun,and 
327. diviſiogs the going down of the ſame : foz he that hath a Faire oz Parket, either by grant 
Feires,&c. 02 pzeſcription, hath power to hold if per unum diem, ſeu duos, vel tres dies, &c, 
where (dies) is taken foz dies ſolaris ; foz if it ſhould be taken foz dies naturalis, 
then might the ſale be made at midnight. And yet the ſale that is made in the 
i night is god between the parties, but not to bind a ſtranger that right hath. 
See Stamf, Dl. 12. A.commit a robbery o2 felony of the gods of B.the officer of the King doth 
Cor, 365. b. ſciſe the gods (in lawfull manner) fo the Kings uſe. B. purſucth bis appeale 
freſhly,the Kings officer,o2 any other ſelleth the gods in Parket overt; B.pur- 
ſnueth his appeale againff A, untill he hath conviced him of the felony, the King 
ſhall make him reſtitution of hts gods, notwithſtanding the ſale in Þarket 
overt, becauſe of the freſh and diligent ſuit and purſuit of reco2d, the gods were 
ſo p2oteced thereby, and by the Kings ſeiſure, that the p2operty of the ſame, 
being tanquam in cuſtodia legis, cannot be altered by ſale in PaPket overt, And 
:1H.$.cap.i1, bythe fatute of 21 H.8.cap.rr, It isenaced, that if any felon be of any money, 
Nora hoc. goods,02 chattels,and the ſaid felon be indited,and after arraigned of the ſame fe- 
| lony,and found guilty,o2otherwiſe attainted, by reaſon of evidence giten by the 
a Note theſe party ſo robbed, o2 owner,o2 by any other by their pzocurement, * that the party 
abſolute words (@ rgbbed,o2 owner ſhall be reſtozed to his ſaid money, gods, and chattels. And 
for —_— that the Jufices,+c.have power by this pzeſent Ac,to award from time to time 
Jace oiven up Waits of reffitution,xc,in like manner," as though any ſuch felon were attainted 
on this A&,there at the ſuit of the party in appeale. 
neederh no freſh ©0 as in this caſe alſo the party robbed, o2 owner, ſhall have reſtitution, not- 
fuir ro be enJut- tyithſtanding any ſale in Parket overt. See the third part of the Inftitures cap, 
> Toy roparks Reſticution, And the reaſon of the law in this caſe of reſtitution is, to incourage 
may 7 the owners to purſue the felons, that they might be convignly puniſhed, ut pazaa 
b Theſe words ad paucos, metus ad omnes perveniat, And although 1a this rare caſe it may be, 
referre only t®. that one may loſe the hozſe which he came to bona fide in Parket overt ; yet ſpo- 
the yg" - liatus deBer ante omnia refticuit, And the old rule, Cayeat cmpror, doth hold herein: 
—_— ov re” and when tworights come together, the ancient right is to be p:cferved. 

And it is tobe obſerved, that none of theſe 12. crceptions are abzogated by 
any Act of Parliament, but yet remaine in full f:ce. 

As to the ſecond, we are fo conſider the ſtatute of 2 & 3 Ph, & Mar, cap, 4. en- 
tituled, Sellers of horſes in Faires, Markers, &c, Which (beranſe hozſe-ffealers 
may flee farre off in a ſhozt ſpace) hath made void the ſale of hozſes in Parket 
overt in divers caſes. Z@he tenour of which Ac enſueth : 


> & 23 Phil, & Foraſmuch as ſtollen harſes, mares, and geldings, by theeves and 
Mar, Cap. 7- their confederates, be for the moſt part ſold, exchanged, given, or put 


yur eo _— away in houſes, ſtables, backfides, and other * ſecret and privy places 


eceived, butin © of Markets and Faires, and the toll alſo privily paid for the ſame, 


law this change" whereby the true owners thereof, being not able to trie the falſhood 
before & apes and covin betwixt the buyer and ſeller of ſuck horſe, mare, or gelding, 
ret Ub. 5, bs. 83+ is by the common laws of this Realme without remedy : 

ubi ſupra. 


The x. branch, 


Be it therefote enated by the authority of this preſent Parliament, 
that the owner, governour, ruler, fermor, ſteward, bailifte, or chiet 
keeper of every Faire and Market overt within this Realme, and other 
the 


h vin 2 &3 Ph.& Mar.Cap.7. is 
t _ dominions, ſhall before the Feaſt of Eaſter next, an 75 
yearly appoint and limit out a certaine and ſpeciall © : ard (0 ; 
the town, place, field, or circuit, where horſes, ma {ou place within 4 cerxin & ſes 
b, res 1 4 C1311 PIAce Tor 
cales, havebarn and ſhall be uſed to beſold in any Faire & rs ald thera 
yert, in WhIC ſaid certaine and open place, as is aforeſaid, th arket 0- 
pointed one ſufficient perſon or more, to net _— put in and ap- > feffcien per 
x 5 « an p O LaKe tOlls 
pace, from ten of the clock before noone, untill "_ —_ the ſame & keepthe Hor{- 
of the foreſaid Faire or Marker, upon pain to baſs as -ſet of every day \*** from 10. of 
default forty ſhillings. ole and torteit for every —_ 
And that every toll-g < & ahh 
-catherer, his 
- gatherer, is aeputy or deputie | 
the time of every the ſaid Faires and Markets i 's ſhall, during The z. branch. 
tolls, for every ſuch horſe. mare. veldin p err ue and lawfull, * 1h toll-ga- 
co be appointed, as is CeralhdS* and -wn.-2yi __ the ſaid open place Po meine 
. > [xt the hd . troll between 
clock in the morning, and the Sun-ſet of the ſam Jures of ten of the the'e boures, 
+ and ave it any other © eday, if it be tende- * And fhalibave 
-C, al at any other time or place, and ſhall hav | reſent] 
him or them 4 h . 2 a ave preſent! b [7 Pt Y before 
1 _ t the taking of the ſame toll the parties to th Ml QIOTE him che porties to 
exchange, gftt, contract, or putting away of every ſuch e bargains, rele oft 
dino. or rolr and alſo the, = y 1UC horſe,miare.oel- thetaking of the 
P -andalſo the ſame horſe, mare, gelding, and ” zS&t- ll, 
_ anged, or put away z and ſhall then write, or cauſet by _"——__ Mg Wes 
” 0 6s . C; 
ira -obns _— that purpoſe, the names, ſurnames paw 15 i. 4. And ſhall iwrice 
g places of all the ſaid parties, and the colour, wich one (| Od ES 
at the leaſt of every ſuch horſe, mare veldino ne ſpeciall marke names, ſurnames, 
forfeit at and for every default contrary to Fr _ Wb 4s of the Gd Fonts 
re aid parties, 
nour hereof forty & the colour, with 


ſhillings 

OE. 
* And the ai -0 one ſpeciall marke 
d toll-gatherer, or keeper of the ſaid book, ſhall with- —_ ofever 
uch horle,&c. 


in one day next after every ſuch Fai 
aire or Market, bring an 2-16"v BY 
bs book to the owner, governour, ruler, ſteward oy ren en re 
eeper of the ſaid Faire or Marker, who ſhall ) e, of chief , por bn 
made of the true numb , Who ſhall then cauſe a note to be dis 
as cho fa: umber of all horſes, mares, geldings, and col roche owners &. 
his e = I or Faire, and ſhall there ſubſcribe his ans os. 
in toloſeand forfeit f upon paine to him that ſhall make defauls i 
obo art = 4 every defaulc forty ſhillings, and alſo to 4 
) party grieved by reaſon of the ſame his negli 9 (0. alt= 

ehalf, gUgence 1n every 

And be it further enact 

. ed by the authori | 
Wome doped Soars Gyre Lobo Pin 
coming, in any Faire or Marker overt, of any hor ebruary now next 2x Fan's ro 
colt, that is. or ſhall be theevi i y horſe, mare, gelding, or property 
FI: _ + 1 - theeviſhly ſtollen, owfeloniouſly raker aw —_ 

erion Or per 1yv cwner, &c: 

— yi P _ ſhall not alter, rake away, nor exchan / x. Theborls 
neldin y of any perſon or perſons, to, or from any ſuch hor S” tolne muſt berkd: 
__ g, - colt, unleſs the ſame horſe, mare, gelding, or colt _—— den, &c, openly in 
| me on IE ſhall be fo fold, b5jt etc 

piven, exchanged, or pur away, openly» ridden, led, walked, dr _ en 

ept ſtanding, by the ſpace of one hour fan, , driven,or tn of theclock bes 
ten of the clock in th -ni e together at the leaſt, betwixt von pc and 
of che Ta: e morning, and the Sur ſetting, in the open pla Sun-ſerting) or elſe 
_—_ mew Marker, wherein horſes are commonly "(od ta, F Th no property 
=—_ 7 _ my houſe, yard, backſide, or other privy or = 4 nor PTEs "Irs 
Rh ke els - Fer parties to the bargaine, contraR, gift, ar — —_ R 

nr 1A tne 1; 4} | ” » Wu = mance ofthe com< 
) aid Faire or Marker, ſhall alſo come together, 199% 


Tyyy 2 and 


716 Stat.de 2 & 3 Ph.& Mar.Cap.7. 


and bring the horſe, mare, gelding, or colt ſo ſold, exchanged, given, 
Whichis added, or put away to the open place appointed for the toll-taker, or for the 
for;as hath = book-keeper where no toll is due, 4 and there enter, or cauſe to be en- 
—— pay- tred their names and dwelling places in manner as is aforeſaid, 5 with 
able by all pz the colour or colours, and one ſpeciall marke at the leaſt of every the 
0p ing fame horſes, mares, geldings, or colts in the toll-rakers book, or in the 
end charche keepers book for that purpoſe, whereunto toll is due, as is aforeſaid, 
bookkeeper may 6 and alſo pay him their toll, if they ought to pay any, and if not, then 
Beto <obe The buyer ro give one penny for the entry of their names, and executing 
roll receiyers. the other circumſtances afore rehearſed, to him that ſhall write the ſame 

in the ſaid book, 
The 7. branch. And if any horſe, mare, gelding, or colt, that is, or ſhall be theeyiſh- 
* This maketh  ]y ſtollen, or taken away, ſhall after the ſaid laſt day of February next 
CR coming, be ſold, given, exchanged, or put away in any Faire or Marker, 
oyert, if thekorſe * and not uſed in all points, according to the tenour and intent of this 
be not led, &&. eſtarute, that then the owner of every ſuch horſe,mare, gelding, or colt, 
in all the ſaid , - . 
points, according ſhall and may by force of this eſtatute ſciſe, or take againe the ſaid 
to the tenour apd Horſe, mare, gelding, or colt, or have an ation of Detinuee or replevin 
_— on 28- for the ſame, any ſale, gift, exchange, or putting away of any ſuch horſe, 
points in the 3, 4, Mare, geraing, or colt, other therraccording to this eſtatute in any wiſe 
5.& 6.branche. qotwirhſtanding., 
The 8, branch. The one halt of all which forfeitures to be to the King and Queens 


Majeſtie, her heires and ſucceſſours, and the other to him or them thar 


—_ be. Will ſuefor the ſame before the Juſtices of Peace, or in any of the King 

fore Juſtices o and Queens Majeſties ordinary Courts of record, by bill, plaint, action 

Peace,6ce. of debr, or information, in which ſuits no proteRion, eſloine, or wager 
of law ſhall be allowed, 

Theg. branch. And beit enacted by the authority aforeſaid, that the Juſtices of 


Juſtice of Pexe® Peace of m_ place and County, as well withinliberties, as withour, 
_— at ſhall haveauthority in their Sefhions within the limits of cheir authori- 
fences 3gainſt ty and commiſhon, to enquire, heare, and determine all offences a- 
this ſiature, gainſt this eſtatute, as they may doe any other matter tryable before 
them, 
The 10. branch. = Provided alwaies, that in every ſuch Faire and Market, where any 
toll is, nor ſhall be due, ne leviable by reaſon of the freedome, liberty, 
The book- - Or Priviledge of the ſaid Faire or Marker, the keeper or keepers of eh 
keepers fre for book touching the execution of this preſent AR, ſhall take nor exa&t 
his labourin = byt one peny upon and for every contraR, for his labour in writing the 
vriing we en" entry, concerning the premiſſes in manner and forme, as is before de- 
Clared, 


Wut ling neither the rules of the common Law, noz2 the pzoviſrons of this 
Act w2zought ſo god effec as was erpected, therefoze a right pzofitable advitio- 
nall law was made in anno 31 Reginz Eliſaberthz, fo2 the ſaving of the p:operty 
of hozſes, mares, geldings, colts, and fillies, to and foz the right owners, which 
bereafter enſucth ; 


Whereas through the Counties of this Realm, horſe-ſtealing is 
The cauſes rome ſo common, as neither in paſtures or cloſes, nor hardly in ſta- 
—”_—— tes the ſameare tobe in ſafety from ſtealing, which enſueth by the 


commonly ola, Teady bnying of the ſame by horſe-courſers and others in ſome open 
Faires 


Of Faires and Markets,&c. 717 


Faires or Markets farre diſtant from the owner, and with ſuch ſpeed as 
the owner cannot by purſuit poſſibly help the ſame: And * ſundry * 2 & 3 Phil, & 


good ordinances have heretofore been made touching the manner of ſe]. _ phy R 
2 E. 3.Ca.15- 


ling and tolling of horſes, mares, geldings, and colts in Faires ani Mar- ; x. ;.c; 
- 5. 3+ CaP. 3. 
kets, which have not wrought ſo good effe for the reprefſing or avoj- +7 H. 6. cap. 5, 


ding of horſe-ſtealing, as was expected, 
Now for a further remedy in that behalf, Be it cnacted by the au- 


thority of this preſent Parliament, that no perſon after £5 enato, this , 

twenty dayes next after the end of this Seſſion of Parlia- an A& of addirion, conſiſting upon 

ment,ſhallin any Faire or Marker,ſell,* give, exchange, or 6 goings for he faving of che pro- 
. C NI TNE ripnte Owner, # 

put away any horſe, mare, gelding, colt, or filly, unleſs 7 ; $;&,virhour valuable conſlera- 

1 the toll-taker there, or (where no toll is paid) the book- tion in Marker overt, alterech no pro- 


il; af . : _ perty: as before hath been (aid. Thi 
keeper, bailiffe, or chief officer of the ſame Faire or Mar- {7% 7 nem —_— 


ker, ſhall and will cake upon him perfe&t knowledge of the maketh it v0, if theaR be nor pur- 
perſon that fo ſhall ſell, or offer to ſell, give, or exchange io db fat branch is in the dif 
x . » UNE CINCT FNC Tolketake 
any horſe, mare, gelding, colt, or filly, and of his true þ,,. Leper fhall and will rake v wn 
Chriſten name, ſurname, and place of dwelling or reftan- him pert& knowledge, &c. or elſc 


Wa : _ that he {o (cling, or offtring to (ell, 
cie, 2 and ſhall enter all the ſame his knowledge intro a 0 7 eng, dpilarr Noche 


book there kept for ſale of horſes, 3 or elſe that he (0 (el- credible perſon, &c. tha ſhall a- 


ling, or offering to ſell, give, or exchange, or put away vouch, &. who vulgarly is called 

, di l filly. ſhall bri he * Voucter : and this branch exten- 
any horſe, mare, pe 1Ng, COIL, OT : Y, all bring unco t © Jeth to all ſales of horſes in Market 
toll-raker, or other officer aforeſaid of the ſame Faire or evert, whether the horſe, &c. be Ro- 


Marker, one ſufficient or credible perſon, thar can, ſhall or /** 97 29t ſtolne, 


will teſtifie and declare unto, and before ſuch toll-raker, book- keeper, 
or other officer, that he knowerth the party that ſo ſellerh, giverh, ex- 
changeth, or putteth away ſuch horſe, mare, gelding, colt, or filly, and 


his true name, ſurname, myſterie, and dwelling place : 4 and there en- The 2. branch, 
ter,or cauſe to be entred in the book of the (aid toll-raker, or officer, |; bas 
;NY,XC, oO 


DO 


as well the true Chriſten name, and ſurname, myſterte, and place of be entered the true 


dwelling or refiancie of him that ſo ſelleth, giveth, exchangerh, or put- Ciriitn name, 
and (urname,and 


teth away ſuch horſe, mare, gelding, colt, or filly, as of him that fo jj. .f ine. 
ſhall reſtifie or avouch his knowledge of the ſame perſon, 5 and (hall ling. and the 


alſo cauſe to be entred the very true price or value that he ſhall have {9 = Price 


for the ſame horſe, mare, gelding, colt, or filly ſo old, | Seo fan eat 
* And that no perſon ſhall take upon him to avouch, teſtifie, or de- Point in che + 
Venrtil Drancn. 


clare, that hee knoweth the party that ſo ſhall offer to ſell, give, ex- « Th, \ prancti 
change, or put away ſuch horſe, mare, gelding, colt, or hilly, unleſs he No perlon rake 
doe indeed truly know the ſame party, and ſhall truly declare to the P23 him-to 4- 
vouch, unleſs he 
toll-raker, or other officer aforeſaid, as well the Chriſten name, ſur- qo inieed uly 


name, myſterie, and place of dwelling and refiancie of himſelf,as of him, know, &c. 
of, and for whom he maketh ſuch teſtimony and avouchmenr, 

And that no toll-raker, or other perſon, keeping any book of entry The 4. branch, 
of ſales of horſes in Faires'or Markets, ſhall take or receive any toll, or Ne talker, of 
make entry of any ſale, gift, exchange, or putting away of any horle, ES 
mare, gelding, colt, or filly, unleſs he knoweth the party that ſo fel- bur upon the diſs 
leth, giveth, exchangeth, or putteth away any ſuch horſe, mare, gel- jntvelnmhe 
ding, colr, or filly, and his troe Chriſten name, ſurname, myſterie, and 

lace of his dwelling or reſiancie, or the party that ſhall and will teſtifie 
and avouch his knowledge of the ſame perſon fo {elling, giving, ex- 


changing, or putting away ſuch horſe, mare, gelding, colt, or filly, _ 
| 'F 


The 5. branch. 


Togiveto the 


party ſo buying, 
8c, a rrue & per- 
_fe& note in wri- 
ting, &c. requi- 
ring and paying 


two pence for 
the ſame. 


* Onpain, &c. 


To forfeit fiye 
pounds, 


The penalties to 
be recovered be- 
fore Juſtices of 


Peace,&c. 


Thes6, branch. 
Juſtices of Peace 
to enquire,heare, 
and determine, 


The 7, branch, 
Excenderh only 
to horſes, &c.rthat 


are ſtolne. 


T he fixth point 

for the laving of 
the property of 
rhe right owner. 
Albeit this A& 

be purfued jnall 
points; yet the 


tale in Marker 


overt ſhall not 


takeaway the 


property , &c. if 


the owner, &c. 
claime within fix 


monehs 3 &c, 


Two ſufficient 
| witneſſes, 


Seat. de 31 Elif, Capi, 


his true Chriſten name, ſurname, myſterie, and place of dwelling or re- 
fiancie, and ſhall make a perfect entry into the ſaid book of ſuch his 
knowledge of the perſon, and of the name, ſurname, myſterie, and place 
of the dwelling or reſiancie of the ſame perſon, andalſo the true price 

or value that (hall be, bona fide, taken or had, for any ſuch horſe, mare. 
gelding, colt, or filly ſo ſold, given, exchanged, or put away, ſo farre 
as he can underſtand the ſame, and then give to the party ſo buying 

or taking by gift,. exchange, or otherwiſe, ſuch horſe, mare WS. 4 
ding, colt, or filly, requiring and paying two pence for the ſame 

a true and perfect note in writing of all the full contents of the Game. 
ſubſcribed with his hand, on * paine that every perſon -that ſo ſhall 
ſell, give, exchange, or put away any horſe, mare, gelding, colt 

or filly, without being known to the toll-raker, or other officer 
aforeſaid, or without bringing ſuch a voucher or witneſs, cauſing the 
ſame to be entred as aforeſaid, and every perſon making any untrue 
teſtimony or avouchment in the behalf aforeſaid, and every toll-raker 

book-keeper, or other officer of Faire or Market aforeſaid, offending 
in the premiſſes contrary to the true meaning aforeſaid, ſhall forfeit for 
every ſuch default the ſumme of five pounds , but alſo that every ſale 

gift, exchange, or other putting away of any horſe, mare, gelding, colr. 
filly, in Faire or Marker not uſed in all points according to the rue 
meaning aforeſaid, ſhall be void: the one half of all which forfeitures 
to be to the Queens Majeſtie, her heires and ſucceſſors, and the other 
half to him or them that will ſue for the ſame before the Juſtices of 
Peace, or in any of her Majeſties ordinary Courts of record, by bill, 
plain, action of debt, or information, in which no eſſoin or proteRion 
ſhall beallowed. 

And beit further en2&ed, that the Juſtices of Peace of every place 
and County, as well within liberties as withour, ſhall have authority in 
their Seſſions within the limits of their authority and commiſſion, to 
eaquire, heare, and determine all offences againſt this Statute, as they 
may doe any other matter tryable before them, ; 

And be it further enaQted, that if any horſe, mare, gelding, colt, or 
filly, after twenty daies next enſuing the end this Seſſion of Parlia- 
ment, ſhall be ſtollen, and after ſhall be ſold in open Faire or Marker 
and the ſame ſale ſhall be uſed inall points and circumſtances as afore- 
ſaid: that yet nevertheleſs, the ſale ofany ſuch horſe, mare, gelding 
colc, or filly, within fix moneths next after the felony done, ſhall nor 
take away the property of the owner from whom the ſame was ſtollen 
ſoas claime be made within fix moneths by the party from whom 
the ſame was ſtollen, or by his executors or adminiſtrators, or by any 
other by any of their appointment, at, or in the Town or Pariſh where 
the ſame horſe, mare, gelding, colt, or filly ſhall be found, before the 
Maior or other head officer of the fame Town or Pariſh, if the ſame 
horſe, mare, gelding, colt, or filly ſhall happen to be found in any 
Town corporate, or market Town , or elſe before any Juſtice of 
Peace of that County neere to the place where ſuch horſe, mare, gel- 
ding, colt, or filly ſhall be found, it it be out of Town corporate, or 
market Town, and.ſo as proof be made within forty daies then next 
enſuing, by two ſufficient witneſſes to be produced and depoſed betore 


{ſuch 


take againe, and enjoy the ſaid horſe, mare, gelding; colt, or filly; upon ” : 
payment or readineſs, or offer to pay tor the party that ſhall have the gs 
flefſion and intereſt of the ſame horſe, mare, gelding, colt, or filly, = bens file 


« ©vSp 


and to the Act of 2 & 3 Phil, & Mar. cap, 9, all fanving in fozce, and miſt be 
purſued. TER y! 


And be it further enacted by the authority aforeſaid, that aftey twen- The 8. brauch, 
daies after the end of this Seſhon of Parliament, not onely all accef{- ©'*rgy taken 
from accefſaries, 


ries before ſuch felony done, bur alſo all acceſſaries after ſuch felony, geen 
ſhall be deprived and put from all benefic of their Clergy, as theprin- 
cipall by Statute heretofore made, is, or ought co be, , 


Do as what by the 1 2. points of the common Law, and what by the x 2. points 
of additions by theſe two Statutes,the pzoperty of hozſes,ec- are ſo p2eſerved, as 
if the owner be of capacity to underſtand them (being colleced together, and ex- 
platned by our labours) and be vigilant and induftrious fs purſue the ſane, it is 
almoſt impoſſible that the p2operty of the hozſe, xc. either Kolne, o2 not folne, 
Gould be altered by any ſale in Barket overt by him that is malz fidei poſleſſor, 
And let the owner 02 ruler of the Faire, the toll-taker, oz bok-keper, and 
the avoucher take hed, that they perfozme the duty enjoyned fo them by this 
fatute, otherwiſe it will be very penall to them. And hereby god direction is Hippocomi, 
given to Courratiers, Yozſe-courſers how they may ſafely deale. | — — equo- 


29 Eliſ.cap.5. 


DEST ESE SSIS EST DSS bb DEE Et 3 
The Expoſition of the Statutes of 3 9 Eli/. Cap. 5. 


| and 21 fac. Cap. 1. concerning the ereCtion of Hoſpitals 
and Houſes of Correction. 


E it enacted by the authority of this preſent Parliament, that all 
and every perſonand perſons ſeiſed of an eſtate in fee-ſimple, their 
heires, executors, or afſignes, at his or their wills and pleaſures, ſhall 
have full power, ſtrength, licence, and lawfull authority at any time 
during the ſpace of twenty yeares next enſuing, by deed inrolled in the 
high Court of Chancery, to erect, found and eſtabliſh one or more 
Hoſpitals, Me«ſozs de dies, abiding places, or houſes of Correction, at 
his or their will and pleaſure, as well for the finding, ſuſtentation and 
relief of the maimed, poore, needy, or impotent people, as to ſet the 
poor to work, to have contirluance for ever, and from time to time 
to place therein ſuch head and members, and ſuch number of poor, as 
to him, his heires and afſignes ſhall ſeem covenient : And that the ſame 
Hoſpitals or Houſes ſo founded, ſhall be incorporated, and have per- 
petuall ſuccefſions for ever, in fat, deed, and name, and of ſuch head, 
members, and numbers of poor, needy, maimed, or impotent people, 
as ſhall beappointed, aſſigned, faniced. or named by the Founder or 
Founders, his or their heires, executors or affignes, by any ſuch deed 
inrolled : And that ſuch Hoſpitall, Meaſon de dien, abiding place, or 
houſe of Correion, and the perſons therein placed, ſhall be incorpo- 
rated, named, and called by fuch name as the faid Founder or Foun- 
ders, his heires, executors or affignes ſhall ſo limit, affigne, and ap- 
point :* And the ſame Hoſpitall, Meaſon de dieu,abiding place,or houſe 
of Correction ſo incorporated and named, ſhall be a body corporate 
and politick, and ſhall by that name of incorporation have full power, 
authority, and lawfull capacity and ability, to purchaſe, take, hold, re- 
ceive, enjoy, and have to them and to their ſucceſſors tor ever, as well 
oods and cattells, as mannors, lands, tenements, and hereditaments, 
ing freehold of any perſon or perſons whatſoever, So th:t the fame 
exceed not the yearly value of two hundred pounds above all charges 
and repriſes, to any one ſuch abiding houſe, Hoſpitall, Meaſon de diew,or 
houſe of correion : And ſo as the ſame, or any part thereof be not 
holden of our Soveraigne Lady the Queen, her heires or ſucceſſors, 
immediately in chief, or elſe of our ſaid Soveraigne Lady the Queen, 
or any other perſon by Knight- ſervice, without licence or writ of Ad 
quod damnum,or the Statute of Mortmain,or any other Statute or Law 
to the contrary notwithſtanding, And that the ſame Hoſpitall, Meaſor 
de dies, abiding place, or houſe of Corre&ion, and the perſons ſo being 
incorporated, founded and named, ſhall have full power and lawfall 
authority by the true name of the incorporation thereof, to ſue and to 
be ſued, implead and to be impleaded, to anſwer and to be anſwered 
unto, in all manner of Courts and places that now are, or hereafter ſhall 
be within this Realm, as well Temporall as Spiricuall, in all _— 
0 


Stat. de 39 Eliſ. Cap.s. 


of ſuits whatſoever, and of what nature and kind ſoever ſuch ſaits or 
actions be or ſhall be: And that the ſame Hoſpital], Meaſon de dieu,abi- 
ding place, or houſe of correction, ſhall have and enjoy tor ever ſuch a 
common ſeale or ſeales, as by the ſaid Founder or Founders, his or 
their heires, executors or aſſignes ſhall be in writing under his or their 
hand and ſeale affigned, named or appointed : whereby the ſame cor- 

poration ſhall or may ſeale any maner of Inſtrument touching the ſame 
incorporation, and the lands, tenements, hereditaments, goods, or other 

things thereto belonging, or in any wiſe touching or concerning the 
ſame, And further ſhall be ordered, direced, and viſited, placed, or 

upon juſt cauſe diſplaced by ſuch perſon or perſons, bodies politick or 

corporate, their heires, ſucceſſors or afſignes, as ſhall be nominated or 
aſſigned by the Founder or Founders thereof, their heires or aflignes, 
according to ſuch Rules, Statutes, and Ordinances, as ſhall be ſer forth, 

made, deviſed, or eſtabliſhed by the ſaid Founder or Founders, their 

heires or aſſignes, in writing under his or theit hand and ſeale,not being 

repugnant or contrary to the Lawes and Statutes of this Realm, any 

Lav, Statute, Cuſtome, Uſage, or other thing whatſoever to the con- 

trary in any wiſe notwithſtanding, And that it ſhall be lawfull unto the 

Founder or Founders, his and their heires or afſignes, upon the death 

or removing of any head or member of any ſuch corporation, to place 

one other in the room of him that dyeth, or is removed ſucceſſively 

for ever. | 

Provided alwaies, that all leaſes,grants,conveyances,or eſtates, to be 
made by any corporation ſo to be founded as aforeſaid, exceeding the 
number of one and twenty yeares, and that in poſſefſion, and where- 
upon the accuſtomable yearly renr, or more, by the greater part of 
twenty yeares next before the making of ſuch leaſe, ſhall not be reſer-* 
ved and yearly payable, ſhall be void : Saving to all perſons, bodies 
politick and corporate, their heires and ſucceſſors (other then the Foun- 
ders and Givers, their heires and ſucceſſors) all ſuch right, title, claime; 
poſſeſſion, rents, ſervices, commons, demands, intereſt, and profits, 
which they or any of them ſhall have, or of right onght to have, of, in 
or to any the lands, tenements, or hereditaments, hereafter to be gi- 
ven, limited or aſſigned in forme aforeſaid, inas ample manner, as if 
this Statute had never been had or made, 

Provided alſo, that this AR, or any thing therein contained, ſhall 
not extend to enable any perſon or perſons, being within age, women 
covert without their husbands, or of non ſave memorie, to make ahy 
ſuch corporation. or toendow the ſame: any thing in this preſent Act 
to the contrary thereof in any wiſe notwithſtanding, 

Provided alwaies, that no ſuch Hoſpitall, _— ae dieu, abiding 
place, or houſe of correQion ſhall be erefed, founded, or incorporated 
by force of this Act, unleſs upon the foundation or erection thereof; 
the ſame be endowed for ever with lands, tenements, or hereditamencs 
of the clear yearly value of ten pounds by the year, | 

Provided alſo, and be it further ena&ed, that no ſuch incorporation 
to be founded by force of this AR, ſhall at any time hereafter doe or 
ſuffer to be done any A& or thing, whereby, or by meanes whereof an 
of the lands, tenements, hereditaments, f!ock, goods or chattels of ſuc 
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incorporation, or any eſtate, intereſt, poſſeſſion, or property, of, or in 
the ſame, or any of them ſhall be veſted or transferred in or to any 0- 
ther whatſoever, contrary to the true meaning of this Ae : and that 
ſuch conſtruction ſhall be made upon this AR as ſhall be moſt benefi- 
ciall and available for the maintenance of the poor, and for repreſſing 
and avoiding of all as and devices to be invented, or put in ure con- 
trary to the true meaning of this Act, 31 Fac, I, made perpetnall. 


« That all and every perſon and perſons. ] Theſe wozds regularly doe 
extend to any body politick oz cozpozate, but not to ſuch as are reftfratned by any 
Act of Parliament to alien,xc. but doth extend to ſuch bodies politick and co2po- 
rate as may alien : As Baiozs and Comminalttes,Bayliffes and Burgelles,xc. 
and the like, and to all other perſons whatſoever. 
See hereafter the This Act enables no! perſons within age, oz f:me Coverts without their 
_ to thi Hhugbands, of non compos mentis, 03 any other perſons diſabled by law, to 
bs found, Ec. ; 
-—— 4-mogy This is a very beneficial law : foz the charges of incopozation,and of the li- 
255. 3-907  cenceof Boztmaine in theſe dayes grow ſo great by one meanes oz other, as it 
Sed abundans Hath diſcouraged many men to nndertake theſe pious and charitable wozks, 
caurdla non no- Whereas in fozmer times ſuch wozks of piety and charity fo2 the peoz did ever 
_ paſſe in forma pauperis, and ſo we hope to ſe it againe, 


Whereof the Ho» © Seiſed of any eſtate in fee-i1mple, 8&c,] Firft,the mannozs,lands,te- 
ſpiralls, &c. muſt nements, o2 hereditaments, whereof the indowment is made, muſt be of an 
be endowed, effate in fe-imple, either abſolute, conditionall, oz qualified. 2. They muſt be 
free-hold, 3. Zhey muſt be of the cleare yearly value of 10, pounds by the yeare, 
02 mo2e, and not exceding the yearly value of 200, pounds by the yeare above 
all charges and repziſes. 4. They, 02 any part thereof muſt not be holden of the 
King immediately in chief, o of theKing, o2 of any other perſon by Knight - 
ſervice, But if the fir indowment be of the yearly value of :0.pcunds oz moze, 
and under the yearly valine of 200. pounds they may purchaſe (oz any may give 
to them) mannozs, lands, tenements, oz hereditaments, having the afozeſaid 
foure qualifies untill they have mannozs, lands, tenements, oz hereditaments, 
to the yearly value of 200, pounds,above all charges and repziſcs, by fozce of this 

Act of Partiament, without any licence of Poztmaine, 
1But if they be at the time of the foundation o2 indowment of the yearly valne 
of 200. pounds, oz under, and'afterwards they become of greater value by gad 
husbandzy, riſing of pzices, ſudden accidents, as by eſcheat, oz otherwiſe, thep 
hall continue god fo be enjoyed by the Yoſpitall,xc. albeit they be above the 
yearly value of 200. pounds : foz the yearly value muſt be accounted within this 
fatute, as it was at the time of the indowment made. Alſo gods and chaftels 

(reall oz perſonall) they may take of what value ſoever. 


CE Their heires, executors, or aſfignes. ] That is, when the tenant in 
fe-Wmple that hath not time to found himſelf, thall appoint his heires, erecu- ' 
tozs, o2 aſignes fo doe the ſame ; and yet if he make no appointment ,his heires 
o2 aſſignes may doe if. 


« During the ſpace of 20, yeares,] This Ac is made perpetuall by the 
_— of 21 fac, Regis, cap. 1. as moze at large ſhall be ſhewed when we come 
0 it, 


CF By deed inrolled in the high Court of Chancery to ere&, 8c.} 
It cannot be ereced by any other inffrument, conveyance, oz aſſurance, but by 
deed inrolled'in the Chancery, This ved ne&d not be inrolled in the Chancery 
within 6.moneths after the date,but at any time after(but the ſoner the ſafer.) 
And this dd need not be indented, but a d&d poll ſufficeth. Jt is god, if the 
ded 
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deed be in paper, but if muſt be inrolled in parchment. 


4 One or more Hoſpitalls, Meaſons de dies, abiding place, or houſe 
of orrection, ] The firſt thze& are erp2eſſed to be fo2 the finding, fuſtentati- 
on and reliefe of the maimed, poze,nedy,o2 impotent people in the diſ-juncive., 
And the fourth, yiz. the Youſes of Cozrection, to ſet the poze to wozke, 


To have continuance for ever. ] The Founder cannot erect, xc. any 
of theſe fo2 yeares, lives, o2 any other limited time, but foz ever, 

q And that the ſame Hoſpitalls, or Houſes ſo founded, &ec. ] 
That is, founded by ded inrolled in the Chancery, 

Pundare is not onely fundamentum ponere, ſeu jacere, but alſo firmare, ſeu 
ſtabilire, : 

Shall be in incorporated, and have perpetuall ſucceſſion, &c. 
And fozaſmuch as the Yoſpitall, xc. is not pzoperly inco2pozated, but the per- 
ſons therein placedec. are to be incozpozated ; therefoze it is in the next clauſe 
added,And that ſuch Hoſpicall, ſeaſon de diewyabiding placezor Houſe of CorreRton, 
* and the perſons therein placed ſhall be incorporated, named, and called by ſuch 
name as the ſaid Founder or Founders, his heirs, executors or aſſignes ihall ſo 
(that is, by any ſuch ded inrolled) limit, afſigne,and appoint, 0 as the perſons, 
fo be by this Ac incozpozated, mult be there placed and named, when the 
Founder giveth them their name of inco2pozation : fo2 the Parliament incozpo 
rateth them, and the Founder giveth them onely their name; 

Now it is neceſſary,fo2 the better furtherance of theſe godly xcharitable wozks, 
fo ſet downe a pzefident warrantable by the ſaid Acts, And fozaſmuch as by this 
Act it muſt be done by deed (which mufk have wziting,ſealing, and delivery) and 
not by a wzitingonely ; it is the ſureſt way to have it by deed indented, betwe&en 
the Founder of the one part, and A.B. &c. of the other part, which the Founder 
may ſeale and deliver to A:B.&c, acknowledge it,and cauſe it to be inrolled in the 
Chancery : foz inrolled it cannot bein any other Conrt. 

This Indenture made the firſt day'of Bay, in the firſt yeare of the reigne of 
our Dovereigne Lo2d King Charles, by the grace of God, 4c. Between A.B. of 
B. in the County of C.Cſquire of the one part, and C. D. E, F, &c. of the other 
part,TUitneNeth, that whereas the ſaid A.B. of his charitable affection and diſpo- 
ſition hath erected and founded certaine buildings and edifices upon a parcell of 
ground in the Pariſh of F, in the ſaid Countyof C. lying between the xc. to be 
- an Yoſpitall, fo2 the findiag,ſuſtentation,and reliefe of poze and impotent peo- 
ple,to have continuance foz ever, And by theſe pzeſents the ſaid A.B.doth found, 
ered, and ecſtablifh the ſame foz an Yoſpitall of poze and impotent people, to 
have continuance fo2 ever. And accozding to the power and authozity given to 
the ſaid A,B.by the ſtatute o2 ſtatutes in that caſe pzovided,the ſaid A.B. doth by 
theſe pzeſents limit, aſſigne, and appoint, that the ſaid Yoſpitall, andthe pwze 
and impotent perſons therein placed, viz. D.E.E.F, F.G, &c, to the number of 

ſhall fo2 ever hereafter be incozpozated by ths name of the Baſffer and 
13:ethzen of the Yoſpitall of the holy and individed Trinity of F. in the ſaid 
County of C, And further, the ſaid A.B. both by theſe pzeſents, name and ap- 
point the ſaidD.E, E.F, F.G. &c, to be pzeſent 1Bzethzen of the ſaid Yoſpitall, 
and the ſaid D.E. to be pzeſent Paſter of the ſaid Yoſpitall, and that by the name 
of the Paſter and Bzethzen, they ſhall have full power and authozity, and law- 
fall capacity and ability to purchaſe, take, hold, receive andenjoy, and have to 
them, and their ſucceſſo2s fo2 ever, as well * gods and chattels; as manozs, 
lands, tenements, and heredifaments, being fr&-hold, of any perſon o2 perſons 
whatſoever, acco2ding ts the fozme and effeds of the ſtatutes in that caſe made 
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words 


A preſident of 
incorporation by 
force of this ſta= 
ture, 


(and abburel} 
the lame, ) 


* Nota, they 
may take,with= 
our any reſtraint, 
goods & chat- 


and p2ovided. And that the (ame Yoſpitall, #c. and the perſons ſo being inco2- [:{;., well re- 
pozated, founded and named,ſhall have full power + lawfull authozity by the ſaid all,perſonall and 


name of Baſter and Bzethzen, xc. toſue,and tobe ſned, implead and be implea- 7 


ded, to anſwer and to be anſwered unto in all manner of Courts- and places 
Z333 2 within 


mixt,to what ya-» 
ue locyer, 


22E.4. tic. 
Grant 30. lib, 10+ 
fol. 30. b. & 32.2, 
in le caſe de Sut- 
tons Hoſpitall, 


pars 
10+ 3, fol. 

Fo ok caſe 

de Dean & Chap. 

de Norwich, 
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within this Realme, as well Zempozall as Spirituall, in all manner of ſuits 
whatſoever, and of what nature oz kind whatſoever ſuch ſuits o2 actions be, oz 
fall be. And the faid A.B. zoth bythefepzeſentsaffigne, name and appoint, that 
the ſaidPaſter and 1Szethzen, and their ſucceſſozs fo2 ever hereafter ſhall have a 
common ſeale, with a croſfe graven therein, and in the circumference thereof 
Sigillum Hoſpitalis ſanRtz Trinitatis de F, whereby the ſaid Paſter and Bze- 
thzen, and their ſucce(Cozs, ſhall oz may ſeale any manner of inffruments touch- 
tng the ſame incozpozation, and the lands,tonements and hereditainents, goods, 
o2 other things thereto belonging, oz in any wiſe touching o2 concerning the 
ſame, And that it ſhall be lawſall fo2 the ſaid A,B. during his life,upon the death 
o2 removing of the ſaid Baſter,oz any of the ſaid Bzethzen,to place one other in 
the roome of him that dyeth, 82 is removed. And after the death of the fato 
A.B. it thall be lawfull fo the Parſon of the ſaid Towne of F. and the Church- 
wardens of the ſame foz the time being,ſacceTively foz ever after the deceaſe of 
the ſaid A.B. upon the death 02 removing of the Þaffer, oz any of the Bzeth;en 
of the ſaid Yoſpitall, to place one other in the rome of him that dyed, oz is 
removed, fucceCively foz ever. Jn witneſſe whereof, xc. 

And albeit that the onely eſſentiall point that the Founder is to doe in this 
caſe is, to appoint and give a name to the cozpozation, yet by way of illuffra- 
tion we have thought it fit ts adde fomuch as we have vone, following the verp | 
wozds and effect of this Act. And although that at the common Law a Cozxpo- 
ration may be of an Yoſpitall, that is,in poreſtate of cerfaine perſons to be Go- 
vernours of the Yoſpitall,and not of the perſons placed therin, yet the ſafeſt 
and ſureſt way upon this ſtatute is, firſt ts pzepare the Yoſpitall, and to place 
the pooze therein, and to inco2pozate the perſons therein placed. And this we 
hold by reaſon of the ſaid wozds in this Ac. viz. And that ſuch Hoſpicall, &c, and 
the perſons therein placed ſhall be incorporated, &c, 


Such a common ſeal or ſeals, as by the Founder or Founders, 8c. 


ſhall be aſſigned. It is neceſſary to be knowne, who ſhall be ſaidto be Foun- 
__ yp Founders, foz the better underftanving of the clanſes ſubſequent in 
t >. 

Such onely are ſaibdfo be Founder oz Founders withtn this Act,as are ſeiſed 
of an eſtate in fe-fimple of any mannozs, lands, tenements, o2 hereditamemts, 
having the foure qualities afozeſaib,and giveth the ſame at the firft foundation of 
the Yoſpitalli, ec. to the incozpozation of the Poſpitall. Foz it is a ſure rate, 
that he oz they that give the firlt poſſeſſions, is the Fotnder oz Founders. 

But then it is demanded, What if R.S. Citizen of London , by his laff wit! 
and teſtament doe deviſe, that his erecuto2s ſhall beſtow a thouſand pounds in 
purchaſe of lands,tenements oz hereditaments,and that an Yoſpitall ſhall there- 
upon be builded and incozpozated fo2 the ſuſtentation andreliefe of poze nd im- 
potent people,and dyeth : the executozs purchaſe lands,tenements and heredita- 
ments of the yearly value of th2zeſcoze ponnds, having the ſaid foure qualities, 
and cauſe the eſtate to be taken to certaine perſons and their heirs, and build 
thereupon an Yoſpitall, and place therein pwze and impotent people : Jn this 
and the like caſes the perſons that have the eftate in fe&e-fimple in the lands, 
tenements, and herevitaments, are by the purview of this fftatute to be Foun- 
ders, and to doe all things that this A doth appoint the Formder oz Founders 
to doe. But when name the Co2pozation,tt hall be well and wozthily done 
to name the Cozpozation by the name of the Patter and Bzethzen ofthe Poſpi- 
tall of the holy and undivided Trinity, founded in F.in the County of C. at the 
onely coſts and charges of the ſaid R.S. oz the like; ſo as the charitable inten- 
fion of the ſaid R.S, may be had in remembzance, with ſome juſt recitall in the 
beginning of the ded of foiindation of the truth of the caſe. 

The next thing that is to be done after the incozpozation, is to convey the 
lands, tenements and heredifamonts to the ſaid incozpozation, which may bs 
done ſafely, with greater facility and leſſe charge,dyp bargains and ſale by deed in- 
dented 
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dented and inrolled (accozding to the ſtatute of 25 Hen. 8. cap.16.) between the 27 H.8.cap.16: 
Fonnder o2 Founders of the one part, andthe Paſker and. B2e $6: of the 5< b<fore the 
other part, in conſideration of five ſhillings in hand paid by the Paſker of the ps ru og 
ſaid Yoſpitall (foz himſelfe and foz his Bzethzen) and of other five thilljugs in 

hand paid bythe ſaid Paſter and B2eth2en, 4c. whereof you may have a p2eſl- 

dent in the tenth bake of my Repozts in the caſe ef Sncrons Hoſpital, fol. 17.b. 1.;þ.10.fol.r7, 
& 34.2, reſpons al g.objeRion, which judgment 1s after affowed and ratified & z4.inthe caſe 
by Act of Parliament, anno 4.Regis Caroli. And this bargaine and ſale to be a of Surtons Ho- 
day 02 two, 02 ſome ſhozt time after the inco2pozation. But now let ts returne Pill. 

toour Ac of Parliament. 


« And further ſhall be ordered and viſited, placed,or upon juſt cauſe 
diſplaced, 8c. And ſozafmuch as nothing can pzoſper and continue,” with- 
out good rule and government, the nert thing ta be done after the lando;ec. he 
conveyed unto them is, ©hat the Founder oz Founders ſhall ſet 2th, make, 
deviſeand eftabliſh in w2iting under his oz their hang and ſeale (fog ſo it mull be 
by fozce of this Aa) ſuch rules, lacall ſtatutes and azdinances faz the ozder, 
directon, ORR 02 ap _ org of ſuch Baltgr and 
41Bzethzen by ſuch perſon o2 perſons, bodies politick oz co2pozate, , xc; Ls 
their heires, ſucceſſo2s 82 aignes, as ſhall be nominated o2 af- DUR The nie a2 = 
Gigned by the * Founder 02 Founders,the ſaid rules,locall fatutes cefle: Vid. z H. 5.ca.1. ftar.r. Vid. 
and o2dinances being not repugnant az cantrary to the laws a2 14 Eliz cap. 5. El. cap. 18. 8.2fl, 
ſtatutes of the Kealme. And theſe o2ders,xc. to containeſamong@t {+ 29:34: | rg _—— ot 
many others) two eſpeciall things, viz. daily pzaper to almighty cg a. ano; gnn0, Mal vile, 
God ; And that the Paſfer and Bzethzen be not idle, hut that iy AR of Parliament, (hall fand 
they and every of them ererciſe ſuch wozke meet foz them, as the by the Gatute of 2x Jac, See the 
Parſon of the Pariſh, andthe Church-wardens (oz furhot r ag fiammeofr3El. cap. 17. 
the Founder ſhall name) ſhall appoint oz allow of, and to fake a weekly acconnt 
thereof, And theſe o2ders, 4c. to beare dato aſter the bargaine andfafle, and it 
is god to have them inrolled. | 


Provided alſo and be it further enaQed, that no ſuch corpacatian 
to be founded by force of this A&, hall at any time hereafterdae, or 
ſuffer to be done, &c.] This clauſe of reſtraint in this Ac is as @25ible, aud 
rather moze then the reſtraint by the Ctatute of x 3 EliC.cap.zo, Andtherefoze 
hereby they are diſabled as well to make any conveyance to the Kijng,'as tg any 
Subjec, contrary to the true meaning of the Ad. | 

Peruſe well the ſfatute in pzint in x 3 Eliſ.cap. 17, fo2 the erection and fodnda- 
fion of an Yoſpitall by Robert Earle of Loicefter,which was the paterne where- 
by this Act was framed. Andſe& the o2ders and lacali fatutes mans by him , 
foz they were dons by god advice , and have had gud effec. 


Nota,Hoſpitale 
an Hoſpitall,is 
the generall 
word,& includes 
Meaſong de deu,8& 
abiding places 
for the poore,&c. 
alſo» Houſes of 
CorreQion,as 
dere ir appearerh. 
r3 Eliſ.cap,7. 


$1 Eliſ.cap.6. 
None that have 
eletion,&c to 
take reward,&c. 
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The Statute of 21 Fac. Regis,{ ap.1.concerning 
Hoſpitalls,and Houſes of Correction. 


—Q. 


= inthe Parliament held in the nine and thirtieth yeare of 
the reigne of the late Queen Zliſabeth of happy memory,a good 
law was made, entituled, 4» A for ereiting of Hoſpitalls, or abiding 
and working houſes for the poore + but the power, licence and authoritie 
given by the ſaid ſtatute, to ereR, found, and eſtabliſh ſuch houſes 
and abiding places, as are therein mentioned, was confined to the 
ſpace of twenty yeares then next enſuing, which ſaid time is now ex- 
ired, 
, Be it therefore enacted by the authoritie of this preſent Parliament, 
That the ſaid A, and all things therein contained, ſhall from hence- 
forth be revived, and made perpetuall to have continuance for ever, 
And be it alſo enated, That all Hoſpiralls, Meaſons de dieu,and abi- 
ding places for poore, lame, maimed and impotent people, or for Hou- 
ſes of Corredions, at any time ſince the ſaid twenty yeares expired, 
erected, founded or made, or at any time hereafter to be erected, foun- 
ded or made, according to the purport of the ſaid Statute, ſhall be in- 
corporated, and have perpetuall ſucceſſion and capacitie, to have, rake 
and enjoy all other priviledges,benefits, and immunities, to all intents 
and purpoſes, according to the proviſions, tenour, purport and true 
meaning of the ſaid Act, as ifthe ſame had been made, founded, or en- 


' dowedwithin the ſpace of twenty yeares next enſuing the ſaid Statute, 


Stat 43 El.g. '- | 


7 That the ſaid AR, and all things therein contained, from hence- 
forth be revived, and made perpetuall to have continuance for ever, ] 

{Theſe wo2zds | madc- perpetuall, and have continuance for eyer] have made 
the ſaid Act of 39 Eliſ.and all things therein contained (at the making thereof 
but a pzobationer foz 20.yeares long ſince erpired) now by this Ac perpetuall, 
and to have continuance foz ever, 


« That all Hoſpicalls, Meaſons de dieufor the poore,8&c.or for *Hou- 
ſes of CorreQion, at any time ſince the ſaid twenty yeares expired, 


ereted,8&c.] Whereas ſome Yoſpitalls, xc. 02 Youſcs of Cozrection wers 
founded after the ſaid twenty yearos expired, acco2ding fo the ſaid Act, thoſe by 
this Act are inco2pozated, eſtabliſhed and confirmed. 

And likewiſe all Yoſpitalls,4c,and Youſes of Co2recion hereaſter to be ere- 
ced,+c. accozding to the purpozt of the ſaid fatute,ſhall be inco2pozated,xc. And 
note,that this bzanch makes the Ac of 39 Eli, &c.a perpetuall law, 

.\Vd.13 Eliſ.cap.7.the moity of the fozfeiture of Bankrupts given fo the pwze 
within Poſpitalls. | | | 

31 Eli, cap.6. If any Which have election,nomination, voice, o2 aſſent there- 
unto of any perſon to have rome o2 place in any Yoſpitall, ſhall have oz take 
any monp, reward oz p2ofit, diredly o2 indirectly, oz pzomiſe of mony, reward 
v2 p2ofit, that then ſuch rome o2 place to be void, and another to be p2eferred 
to the place by thoſe that have anuthozity to eled,zc. . 

n 


Stat. de 21 Jac. Cap.1. 725 


Jn 43 Eliſ, a right p2ofitable law was mads, foz Corniiſſioners to gi 43 Eliſ.cap.4, 
of nif-imployment of lands, tenements, rents; annutttes, P;ofits, mm AG 

ments, gods, chattels, money, and ſfocks of money given 02 appoint + 
foz relief of aged, impotent, and peoz-people, and ſome fbz teltef of ick"and 

maimed ſouldiers and mariners, az foz maintenance of Youſes of Coz- 
recion (inter alia) and by thetr ozders to refozme the ſame, 
which Ac hath w2ought very god effect 
in many caſes. 


* Note, theſe are 
not only Houſes 
of Corre&ion, 
but Work-houſes 
alſo, as hereafter 
appeareth, 

See 43 Eliſcca. 2, 
& 7 Jac.cap 4.in 
the 2. branch. 

« Note the ge» 
nerality of this 
word. 

The life of this 
buſineſs conſi- 
ſeth in framing 
of theſe orders, 
& in due execu- 
tion of che ſame. 


The Preamble, 


See the third part 
of the Inſtitutes, 
cap. Rogues. 


KK LIKKKLHSPHANHSSSERSESSSD Abc 


An Expoſition of the Statute of 7 Fac.Regts 
. Cap.4.concerning Honſes of Corre&tion, and the 
government of them, 


— —— 


Any Statutes have been made foz the punifhment of Rogues, Uagabonds, 
and ſturdy Beggars, but very few to find them wozk, and to enfozce them 
thereunto. The p2incipall of that kind is the ffatute of 39 Eliſ, ca, 4, which 
doth enact, That from time to time it ſhall and may be lawfull to and for the Juſtices 
of the Peace of any County or City, aſſembled at any Quarter Seffions of the Peace 
within the ſame County, City, Borough, or Town corporate, to ſct down order in 
three things : * Firff, from time to time to erect, or cauſe to be erefted one or more 
* Houſes of Corre®ton within their ſeyerall Counties or Cities, This firſt bzanch 
is a law perpetuall, and the Juſkices of Peace foz the time being have power 
by this Act from time fo time to erect as many Youſes of Cozrecion, 62 Wiozks 
houſes, as they ſhall think convenient. ? 

2, For the providing of ſtocks of money, and all other things neceflary for the 
ſame, This alſo. is a law perpetuall from time to time, xc. - 

3. Forruling and ooverning of the ſame, 

4. For correction and puniſhment of * off:nders thither co be commicted, Theſe 
two alſo are laws perpetuall, ur ſupra, 

g. For the better cffeing whereof, they may make ſuch orders. as they ſhall from 
time to time think conyeniene,&c, and from time to time to reforme, take, and ſer 
down the ſame, 

6. Which orders ſhall be of force (being warranted by authozity of Parlia- 
ment) and be duly performed, and put in execution, 

We paſſe over all the fozmer laws befoze this Act of 39 Eli, foz puniſhment 
of Rogues, Uagabonds,and ſturdy Beggars,many Whereof were repealed by x E. 
6. cap, 3, andall the reſt are repealed by this Ad of 39g Eli, and will come to 
the aboveſaid Act of 7 Jac. This law conſiſteth upon a ſhozt Pzeamble, and the 
body of the Act, which is divided into nine bzanches. ; 


Whereas heretofore divers good and neceſſary laws and ſtatutes have 
been made and provided for the erection of Houſes of correion, for 
the ſuppreſſing and puniſhing of Rogues, Vagabonds, and other idle, 
vagrant, and diſorderly perſons, which laws have not wrought ſo good 
effect as was expected, as well for that the ſaid Houſes of Correction 
have not been built according as was intended, as alſo for that the ſaid 
Statutes have not been duly and ſeverely put in execution, as by the 
ſaid Statutes were appointed, 


Jn this Pzeamble are rehearſed fwo cauſes wherefoze the fozmer law and ſta- 
tute took not ſogod effec as was erpeced: Firſt, foz that Youſes of Cozredti- 
on were not built accozding as was intended, wherein no deficiencte was in the 
law, but in the Juftices of Peace,which ſhould have ozdered the ſame to be ere- 
«ed. Foz ſ&ing education of youth, and ſetting of wozke of idle and diſozderly 
perſons, are ſuch efentiall parts of the well being of a Common-wealth ; and 
the only meane fo compell them to wozk(as the law now ſfandeth)is by Youſes 
of Cozrection, ſing there hath ben a default in the Juffices of the Peace here- 
tofoze, and the miſchief ſo daily increaſing, we hope that the Juſtices of Peace, 
baving yet power, will erect moze Youſes of Cozreaton (which are alſo called 
Wozk- 


( oncerniag Houſes of Correion, ec. 


Wozk-houſes) ſo as we ſhall have neither Begger (as the Law of God com- 


mandeth) no2 idle pcrſon in the Common-wealth. 


The ſecond cauſe (which is the cauſe of cauſes) is, fo2 that the Statutes in 
that caſe made and pzovided were not put in erccution, as by the ſaid Statutes 


was appointed, 


And this ercellent wozk is without queſtion feaſible : Foz upon the making 
of the Statute of 39 Eli, and a god ſpace after, whileft Juſtices of Peace and 
other Dfficers were diligent andinduftrions, there was not a Rogue to be ſeen 
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in any part of England, but when Juſtices * and other Officers became cepidi, * ,g xlic cap.4. 


02 trepidi, Kogues, +c. (warmed again. 


For remedy whereof, Be it enacted and eſtabliſhed by our Sovereign The i. branch. 


Lord the .Kings Majeſty, and by the Lords Spiritual and Temporal, 
and by the Commons in this preſent Parliament afſembled, and by the 
authority of the ſame, Thar all Laws and Statutes now in force, made 
for erecting and building of Houſes of CorreRtion, and for puniſhing 
of Rogues, V :gabonds, and other wandring and idle perſons, ſhall be 


put in due execution, 


The firft bzanch of the body of this A conliſteth on two parts : Firft,that 
all Laws and Dtatutcs made fo? erecting and building of Youſcs of Cozrecion 
new in fo:ce ſhould be put 1n due erecution ; Which is ſo enacted, foz the inct- 
tation and tacouragement of FuNices of Peace to doe their dnfics in this ſo 


impoztant a cauſe. 


2 Fo2 puiiſhing of Kogues, Uagabonds, and fardy Beggers (fo2 thoſe are ,. :1;c 4; (vp, 


the wo2ds of the fozmer Statute now in fozce) ſhall be likewiſe put in due ere- 


cution, Crccution 13 the end and life of the Law, 


And be it further enacted and eſtabliſhed by the authority aforeſaid; The z, branch 


T hat before che Feaſt of Saint Michael the Archangel, which ſhall be 
in the year of our Lord God one thouſand fix hundred and eleven, 


there ſhall be erected, built, or otherwiſe provided, within every Coun- 
ty of this Realm of England and Wales, where there is not one Houſe 


of Correction already built, purchaſed, provided or continued, one or 


more fit and convenient Houſe or Houſes of Correction, with conve- 
nient Backſide thereunto adjoyning, together with Mills, Turns,Cards, 
and ſuch like neceſſary Implements, to fer the ſaid Rogues, or ſuch 
other idle perſons on work : The ſame Houſes to be built, erected or 
provided in ſome convenient place or Town in every County : Which 
houſes ſhall be purchaſed, conveyed, or aſſured unto ſuch perſon or 
perſons, 2s by the Juſtices of Peace, or the more part of them, in their 
Quarter- Seſſions of the Peace, to be holden within every County of 
this Realm of England and Wales, upon truſt, ro the intent the ſame 
ſhall be uſed and employed for the keeping, corredting, and ſetting to 
work of the ſaid Rogues, V agabonds, or ſturdy Beggers, and other idle 


and diſorderly perſons, 


| Thar before the Feaſt of Saint Michael, 8&c,)] This clauſe was to ha- 
ſen, and nyon penalty fo wfozce Juſtices of Peace to ſo neceſſary x charitable 
a wozk, * But this clauſe being in the affirmative, takethnot away the per- * Not- 
petuity of the Act of 39 E1. fo2 the eredion of Youſes of Cozretion and Wozk- 


houſes, from time totime, andat any time hereafter by Juſtices of Peace. 


« Shall be erected,built,or otherwiſe provided. ] The Statute of 39 E!. 


Aaaaa 


uſc3 


Cicero ad Brus 
rum, 


* The words in 
the 5. branch are 
in the Ci{-jun- 
Rive. 


The 3. branch, 


Stat. de 7 Jac. Cap. 4, 


uſed onely the wozd [ereRed,] but that included both the ofher wozds of this A, 
viz. [built and provided. ] Foz if they cauſed a houſe already builded, to be p;o- 
vided 02 purchaſed, and converted the ſame to a Youſe of Cozredton, this is an 
erection of a Youſe of Cozrection within the Statute of 39 Eliſ. becauſe as to the 
Pouſe of Cozrection it was newly erected. 

EreRior Senatus erat noſtris cohortationibus excitatus. 


With convenient backſide thereunto adjoyning, together with 


Mills, Turns,Cards,&c.)] Theſe particulars,and all other neceCary things 
appertaining thereunto, are included within the general wozds of 39 Elic, yiz, 
[ for the providing of ſtocks, and all other things neceſſary for the ſame, &c,] which 
are general and large wozds, and doe include all particulars neceſary what- 


ſoever. 


« Which Houſes ſhall be purchaſed, and conveyed, or affured,8c,] 
This may be done by authozity of this A, without licence oz offence of any 
fozmer Law. And theſe may be incozpozated by the Statute of 39 Eliſ.cap.s, 
as in the expoſition of that Statute appeareth. 

The houſe to be imployed to th2e purpoſes : x, fo2 the keeping, 2. foz the 
cozrening, 3+ foz the ſetting to wozk : Doas it is not a Youſe of Cozrection 
alone, but of ſafe keeping, and ſetting on wozk, 


« The ſaid Rogues, VagabonJs, or ſturdy Beggers, and other idle 


and diſorderly perſons. ] The Statute of 39 Elic, by particular wozds did 
not extend to zKogues, Uagabonds, and ſturdy Beggers, but in general wozds, 
fo2 the puniſhment of offenders thereunto committed. Which general wozds 
are both by the firſt bzanch of this Act explained to be wandzing oz idle perſons : 
and many other bzanches of this Act, to idle oz diſozderly perſons, and ſpecially 
by the bzanch, whereby the authozity of the Juſtices to commit to the Youſe of 
Cozrecion is warranted. All idle oz diſo2derly perſons may be committed by 
them to the Youſe of Co2recion and Wozk-houſe, 

And where all the Judges of England did fo2 the god of the Common- 
wealth,and the better inſtructon and direction of Juſtices of Peace, and foz the 
dus execution of the ſaid Act of 39 Eliſ. amongſt other things reſolve, that ſach 
perſons as be of any Parith, and have able bodies to wozk, and be no wande- 
rers ab2oad out of the Parith, though they refuſe to wozk at ſuch wages as is 
tared (oz commonly given) in thoſe parts, are notwithftanding not to be ſenf 
to their place of birth,oz lalt dwelling, by the ſpace of a year,but to the Bouſe of 
Cozrection,upon conſideration had of both the Statutes of the Po2and Rogues, 
But if they that have any lawful means to live by,though they be of able bodies, 
and refuſe to wozk, yet are they not to be ſent tothe Youſe of Cozrection. 

But by this Statute of 7 Jac, enadced long after the reſolution of the Judges, 
though they have lawful means to live by, yet if they be idle oz diſo2derly per- 
ſons, the Juſfices of Peace have power to commit them fo the Youſe of Cozre- 
ton, a general and large power given to them, without exception of any per- 
ſon. And their Mitcin:us to the Youſe of Tozrecion may be moze ſafely upon 
this Statute, Quia otioſa & inordinara perſona : foz that he is an * idle and diſ- 
o2derly perſon,oz that he is an idle perſon, oz that he is a diſozderly perſon,accoz- 
ding to the wozds of this Ac, then upon the Statute of 39 Eliſ. 


And beit further enated by theauthority aforeſaid, That if the ſaid 
houſe to be erected, purchaſed,or provided, ſhall not be erected, built, 
or otherwiſe provided, before the Feaſt of S, Michael the Archangel, 
which ſhall be in the year, one thouſand fix hundred and eleven, 
next enſuing the laſt day of this preſent Seſſion of Parliament, That 
then every Juſtice of Peace wichin every County of this Realm of 
England 


Concerning Houſes of CorreTion, oc. 


England and Wales, where ſuch houſe and backfi ie ſhall not be ere- 
ed of provided, ſhall forfeit for his ſaid negle&t five pounds of laiwful 
Engliſh money, the one moity thereof to beunto him or them that 
will ſue for the ſame by ARion of debr, bill, plain, or information : In 
which ſuit, no protection, eſſoin, or wager of Law ſhall be admirted : 
And the other moity thereof to be employed and beſtowed towards 
the erecting, building, procuring or providing the ſaid houſe and back- 
fide, and ſuch neceſſary implements, as aforeſaid. 


The penalty of five pounds of every Juſfice of Peace, if the Youſe of Cozre- 
ion be not p2ovided within the time of this Act of 7 Jac. And hew the ſame pe- 
nalty ſhall be recovered and iunployed, 


And be it further enacted and eſtabliſhed by the authority aforeſaid, 
That the Juſtices of Peace of every County within the Realm of Eng- 
land and Wales, at their Quarter-Sefſions of the Peace, to be holden 
for their ſeveral Counties (next after the erecting, providing or buil- 
ding of the ſaid houſe or houſes, and ſo from time to time) or the 
molt part of them ſhall ele&, nominate and appoint, at their will and 
pleaſure, one or more honeſt fir perſon or perſons, to be Governour or 
Maſter of the ſaid houſe or houſes ſo to be purchaſed, erected, built 
or provided : which perſon and perſons ſo choſen by vertue of this 
preſent A<t, ſhall have power and authority to ſet ſuch Rogues, Vaga- 
bonds, idle and diſorderly perſons, as (hall be brought or ſent unto the 
ſaid houſe, to work and labour (being able) from time to time, for ſuch 
time, as they ſhall continue and be remaining in the ſaid Houſe of Cor- 
rection, and ro puniſh the ſaid Rogues, Vagabonds, idle and diſorderly 
perſons, by putting Fetters or Gives upon them, and by moderate 
whipping of them, and that the ſaid Rogues, Vagabonds, and idle per- 
ſons, during ſuch time as they ſhall continue and remain in the ſaid 

Houſe of Correction, ſhall in no ſort be chargeable to the Country fot 
any allowance, either at their bringing in, or going forth, or during the 

time of their abode there, but ſhall have ſuch and-ſo much allowance, 
as they ſhall deſerve by their own labour and work, 


By this b2anch it ts enacted, that the Juſtices of Peacezxc. ſhall elec,xc. one 
o2 moze fit perſon oz perſons, to be Governour oz P.ſter of the ſaid Youſe 03 
Pouſes, 

Yerein alſo are added idle and' diſo2derly perſons, and power given to the 
Governour 02 Paſter to punilh them, by putting Fetters oz Gives upon them, 
and by moderate whipping of them. 
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The 4. branch, 


Theſe idle and diſo2derly perſons ſhall be in no ſo2t chargeable to the Conn- Not. 


fry,xc. but ſhall have ſuch allowance as they ſhall deſerve by their own labour 
and wozk, 


And be it further enacted by the authority aforeſaid, That the ſaid The 5. branch, 


Juſtices of Peace of every County within every of their ſeveral Divt- 
ſions, twice in every year at the leaſt, and oftner, if there be occaſion, 
ſhall aſſemble and meet together for the better execation of this Sta- 
rute, and that ſome four or five daies before their aſſembly and meet- 
ing, the ſaid Juſtices or the more part of them, ſhall by their Warrant 
command the Conſtables and Tithingmen of every Hundred, Town, 
Aaaaa 3 Pariſh, 
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Note this, 


The 6. branch, 


Stat. de 7 Jac. Cap-4- 


Pariſh, Village, and Hamlet within their ſaid ſeveral Diviſtons, which 
ſhall be affiſted with ſufficient men of the ſame places, to make a gene- 
ral privy ſearch in one night within their ſaid Hundreds, Towns, Vil- 
lages, and Hamlets, for the finding out and apprehending of the ſaid 
Rogues, Vagabonds, wandring and udle perſons, and that ſuch Rogues, 
Vagabonds, wandring and idle perſons, as they ſhall then frnd and ap- 
prehend in the ſaid ſearch, ſhall by them be brought before the ſaid Ju- 
ſtices, at their ſaid aſſembly or meeting, there to be examined of their 
idle and wandring life, there to be puniſhed, or otherwiſe by their 
Warrant to be ſent or conveyed unto the ſaid Houſe or Houſes of Cor- 
reaion within the ſaid County, appointed and prefixed, there to be de- 
livered unto the Maſter or Governour of the ſaid Houſe,or to his depn- 
ty or aſſignee, to be ſet to labour and work , at which daies and times 
of aſſembly or meeting, ſo to be held by the ſaid Juſtices of Peace, the 
Conſtables and Tithingmen of every Hundred, Pariſh, Town, Vil- 
lage and Hamlet, ſhall then appear in every their ſeveral Diviſions, 
before the ſaid Juſtices of Peace, at the ſaid aſſemblies or meetings, 
and there ſhall give account and reckoning, upon oath in writing, and 
under the hand of the Miniſter of every Pariſh, what Rogues, Vaga- 
bonds, and wandring and diſorderly perſons they have apprehended 
both in the ſame ſearch, and alſo between every ſuch afſemblies and 
meetings, and how many have been by them puniſhed, or otherwiſe 
ſent unto the Houſes of Correction : which if the ſaid Conſtables or 
Tichingmen ſhall negle& to perform, as alſo to convey lafely all ſuch 
Rogues, with all other idle or diſorderly perſons at the charge of the 
Hundred, as by the Juſtices of Peace Warrants ſhall be ſent unto the 
Houſes of Correction in the ſame County, that then they ſhall forteic 
ſuch further fines, pains, and penalties, as by the ſaid Juſtices of Peace, 
or the moſt part of them, ſhall be thoughr fir and convenient, not ex- 
ceeding the ſumme of forty ſhillings for every offence. 


The Juſtices of Peace within their ſeveral Diviſions, twice every year at 
the leaft, and oftner, if there be occaſion, ſhill aſſemble and met together, xc. 

General and pzivy ſearch ſhall be made in every Yundzed, Town, #c. 

The Conſtables account of idle o2 diſo2derly perſons, 4c. appzehended, 

In this bzanch theſe wo2ds are ſpecially to be obſerved, viz. With all other 
id'e or diſorderly perſons, at the charge of the Hundred, as by the Juſtices of Peace 
Warrants ſhall be ſent to the Houſes of Correction, 


And for that it is convenient, that the Maſters or Governours of the 
ſaid Houſes of Correction ſhould have ſome fit allowance and mainte- 
nance for their travel and care to be had inthe ſaid ſervice, as alfo for 
the relieving of ſuch as ſhall happen to be weak and ſick in their cu- 
ſtody, and that the SubjeRs of this Realm ſhould in no ſort be over- 


- charged, to raiſe up money for ſtocks to ſet ſuch on work as ſhall be 


committed to their cuſtody : Be it therefore enacted and eſtabliſhed by 
the authority of this preſent Parliament, That the Maſters or Govet- 
nours of the ſaid Houſes of Correion, ſhall have ſuch ſumme of mo- 
ney yearly, as ſhall be thought meer, by the moſt part of the Juſtices of 
Peace within the ſaid County, at the Quarter-Seſſions of the Peace, the 


ſame to be paid quarterly before-hand by the Treaſurers, appointed by 
one 


Concerning Houſes of Correfion, &#c. 


one Act made in the three and fortieth year of the late Queen E!:ſabet h 


b, 


intituled, 4» A for the relief of the poor, during the time they the 
ſaid Maſters or Governours ſhall be imployed in the ſaid ſervice, (the 
ſaid Maſter or Govyernour giving ſufficient ſecuriry, for the continu- 
ance and performance of the ſaid ſervice) which if the ſaid Treaſurer 
ſhall neglect or refuſe to perform, that then the ſaid Maſter or Gover- 
nour of the Houſe of Correction, ſhall have authority by this preſent 
AR, tolevy the ſame, or ſo much thereof as ſhall be unpaid, upon the 
ſaid Treaſurers account, in ſuch manner and form as by the faid Sta- 
tute they the ſaid Treaſurers are appointed and authorized to levy the 


weekly ſumme or paiment, being to them unpaid. 


This bzanch pzovideth fo2 fit allowance and maintenance fo be made tg the 
Daſters o2 Governours of the ſaid Youſes, #c. Dignus operarius mercede, 

Zreaſurcrs appointed by one Act made anno 4 3 Eliſ. cap. 2. infituled, For the 
relief of the poor, (and falſly intituled in the laſt p2tuted bak of Statutes, Who 
ſhall be Overſeers for the poor, their office, duty and account) Which At of 4 3 EliC. 
by the right title being but a p2obationer, hath been, and yet is continued, as it 
appeareth by the Statute of 4 Car. Regis, Cap. 4, 

Bf 1 Jac, cap,25, an addition therennto, 


And becauſe great charge ariſeth upon many places within this 
Realm, by reaſon of Baſtardy, beſides the great diſhonour of Al- 
mighty God, Be it therefore enacted by the authority aforeſaid, That 
every lewd woman, which after this preſent Seſſion of Parliament, ſhall 
have any Baſtard, which may be chargeable to the Pariſh, che Juſtices 
of Peace ſhall commit ſuch lewd woman unto the Houſe of CorreQion, 
there ro be puniſhed, and ſer on work during the term of one whole 
year: And if ſhe ſhall eftſoons offend again, That then to be commitr- 
ted to the ſiid Houſe of Correction as aforeſaid, and there to re- 
main until ſhe can put in good ſureties for her good behaviour, not ro 


offend fo again. 


Zhe puniſhment of lewd women having Baſkards, xc. That every lewd wo- 
man, which ſhall have any Baſtard, which may be chargeabletothe Parith, che Juſti- 
ces of Peace may commit her to the Houſe of CorreStion, &c, Do as if the will diſ- 
charge the Pariſh of the keeping of the Baſtard, ſhe cannot be puniſhed by this 
Statute, but by that of 18 Elif. cap. 3, 


AnJ for that many wilful people, finding that they having chil- 
dren, have ſome hope to have relief from the Pariſh wherein they 
dwell, and being able to labour, and thereby to relieve themſelves and 
their families, doe nevertheleſle run away out of their Pariſhes, and 
leave their families upon the Pariſh : For remedy whereof, Be it further 
enacted by this preſent Parliament, and the authority of the ſame, That 
all ſuch perſons ſo running away, ſhall'be taken and deemed to be in- 
corrigible Rogues,and endure the pains of incorrigible Rogues : And if 
either ſuch man or woman being able to work, and ſhall threaten to 
run away, and leave their families as aforeſaid, the ſame being proved by 
two ſuthcient witneſſes upon oath before two Juſtices of Peace in that 
Diviſion, That then the ſaid perſon ſo threatning, ſhall by — 
Juſtices 


1 Jac. cap,25, 
21 Jac. cap.z8. 


TT he 7. branch, 


See 18 EliC.ca. 2, 
and conrinued to 
this day, 3 Jac, 
CcaP.4+ 


The 8. branch, 


The 9. branch, 


* Morem fegerat 
uſus, Ovid. 

Ars fit quz a te- 
neris primum 
conJungirur an= 
nis, Ovid, 


Stat. de 5 Jac. Cap. 4- 


Juſtices of Peace be ſent to the Houſes of Correction, (unleſſe he or 
ſhe can put in ſufficient ſureties for the diſcharge of the Pariſh) there 
to be dealt with and detained as-a ſturdy and wandring Rogue, and to 
be delivered at the ſaid aſſembly or meeting, or at the Quarter-Seſſi- 
ons, and not otherwiſe, 


- This bzanch confiſfeth upon two parts : Firff,if any man oz woman having 
childzen, being able to labour, and thereby to relieve their families, doe run 
away out of the Pariſhes, and leave their families upon the Parilh, he oz ſhe 
is taken and deemed by authozity of this Parliament an ince2rigible Rogue, 
2+ If any ſuch man 02 woman, being able to wozk, ſhall thzeaten to run 
awap, and leave their families, as afozeſaid, the ſame being p2oved by two ſuf; 
ficient witneſſes befoze two Juſtices of Peace in that Diviſion, the ſame per- 
ſon ſo thzeatning, xc. ſhall be ſent to the Youſe of Cozrecion, as a furdy and 
wandzing Rogue, tc. . unleſſe ſufficient ſurety be found fo2 the diſcharge of 


the Pariſh, 


And becauſe there ſhall be the more care taken by all ſuch Ma- 
ſters of the Houſes of Correction, that when the Country hath been 
at trouble and charge, to bring all ſuch diſorderly perſons as afore- 
ſaid to their ſafe keeping, that then they ſhall perform their duties 
in that behalf; Be it therefore enacted by the authority aforeſaid, 
That if they ſhall not every Quatter-Sefſions yeeld a true and lawful 
Account unto the Juſtices of Peace, of all ſuch perſons as have been 
committed to their cuſtody : Or if the ſaid perſons committed to their 
cuſtody, or any of them, ſhall be troubleſome unto the Country, by 
going abroad, or otherwiſe, ſhall eſcape away from the ſaid Houſe of 
Correction, before they ſhall be from thence Jawfully delivered, 
That then the ſaid Juſtices ſhall ſet down ſuch Fines and Penalties 
npon the ſaid Maſter or Governours, as the moſt part of them in their 
Quarter-Seſhons ſhall think fir and convenient, and all Fines and Pe- 
nalties not herein before limited, ſhall be paid unto the Treaſurer, and 
accounted for by the Treaſurer aforeſaid: This A& to have continu- 
ance for the ſpace of ſeven years, and from thence to the end of the 
next Seſhon of Parliament after the ſaid ſeven years, 3 Car, 4, Con- 
tinued until the end of the firſt Seſſion of the next Parliament. 


The Þaſters of the Youſes of Cozrecicn ſh.ll y&ld a true and lawful ac/ 
count at every Nuarter-Deſſtons of all fuch viſozderly perſons as have ben 
committed fo their cuſtody. 

This Ac was but a pzobationer foz a certain time, but it hath been conti- 
nued : and laftly, by the ſaid ®tatute of 4 Car, cap. 4. 

ZThus much have we w2itten foz the better and moze ſpevyerecntion of theſe 
excellent Statutes - and the rather, foz that few 02 none are committed fo the 
common Gaole amongſt ſo many malefacto2s,but they come out wozſe then they 
went in. And few are committed to the Youſe of Cozrecton, o2 Wozking 
Pouſe, but they come out better. 

And where ſome ars of opinion, that in particular Towns a diſcreet and er- 
pert wozkman may ſet the young and idle people as Ltcluntaries on wozk ; 
Certainly, the youth on both ſeres hath (in the time of this great negligence) 
gotten ſach a * trade of picking,the very, ſtealing of wod.and the like, thzough 
idleneſſe, as they will be never b:ought to wozk, unlefſe they be thereunto com 
polled (and the rather, foz thaf ſome'of their Parents and Paſters have —"_ 


( oncerning Houſes of Correfion, Cc. 735 


by them) but compelled they may be, and this great wozk happily effected, if 
by the o2der of the Juffices of Peace theſe Statutes be put in due erecution. 
Se the Statute of 43 Eliſ.cap.2. 

We have not gone about to ſpeak of the Statute of 39 Eliſ. oz other Statutes 
concerning Rogues, xc. 02 the Pwz, #c. Which all the Judges of Englanil habe Lamb. uſt of 

upon due conſideration explained, and which are truly rehearſed and im Peace, lib. 

p2inted, and ought to be obſerved, other then ſuch as later Ads P3g-207, 
of Parliament have altered, whereof ſome- 
- what hath ben ſaid, 
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The 1, branch. 


x.part Vet, Mag. 
Chart, 128. 


If an ancient 
Cotrrage had been 
wholly decayed 
before this AR, 
It is not lawful 
newly to ere 
the ſame after the 
end of our AR, 


The 3. branch, 


An Expoſition-upon the Statute of 31 El;/. Cap.7. 


concerning Cottages and Inmates. 


—__——— —— — 
— 


OR the avoiding of the great inconveniences which are found by ex- 

perience to grow by the erecting and building of great numbers and 
multitude of Cottages, which are daily more and more increaſed in ma- 
ny parts of this Realm: Be it enacted by the.Queens moſt excellent Ma- 
jeſty, and the Lords Spiritual and Temporal, and the Commons in this 
preſent Parliament aſſembled, and by the authority of the ſame, Thar 
after the end of this Seſſion of Parliament, no perſon ſhall within this 
Realm of Z»gland, make, build, or erect, or cauſe to be mace, buil- 
ded, or erected any manner of Cottage for habitation or dwelling, nor 
convert or ordain any building or houſing, made, or hereafter to be 
made, to be uſed as a Cottage for habitation or dwelling, unleſle the 
ſame perſon doe affign and lay to the fame Cottage or Building four 
acres of ground at the leaſt, to be accounted according to the Statute 
or Ordinance de terris menſurands, being his or her own free-hold and 
inheritance, lying near to the ſaid Cottage, to be continually occupied 
and manured therewith, ſo long as the ſame Cottage ſhall be inhabited, 
upon pain that every ſuch offender ſhall forfeit ro our Sovereign Lady 
the Queens Majeſty, her heirs and ſucceſſors, ten pounds of lawful 
money of England, tor every ſuch offence. 


q Cottage, | Js derived from the Saxon wozd Core, unde Coterelli foz 
Cottagers, and Corragium foz a Cottage. Vide the firſt part of the Inſticutes, 
ſe&,1. fol. 5, out of Domeſday. And the @tatute entituled, Extenta marerii, an- 
no 4 E. 1, Item inquirendum eſt de Coterellis, viz. qui Cottagia & Curtilagia te- 
neant, And this lignification it hadby the Common Law, 


q Noperſon, &c,] This crtends as well fo perſons politick and in- 
cozpozate, as to natural perſons whatſoever. 

This firft bzanch pzohibitcth four things: Firft.the new crecing o2 building 
of any Cottage after the end of this Parliament, which was 29 Martii, anno 
31 Eliſ. anno Dom.1 589. : 

2, It p2ohibiteth the converſion o2 o2ditning of any houſing o2 building, 
made, 02 hereafter to be made, to be uſed as a Cottage. 

3. Albeit the houſe o2 butlding were made befoze this Ac, yet if the conver- 
ſion were after the 2g. dayof March 1 589, it is p2ohibited by this Statute , foz 
in point of converſion the wozds be (made, or hereafter to be made.) 

4+ Theſe things are p2ohibited in this bzanch, upon pain of fozfeiturc of ten 
pounds to the King fo2 every ſuch offence. 


And beit further enacted by the authority aforeſaid, that every per- 
ſon, which after the end of this Seſſion of Parliament, ſhall willingly 
uphold, maintain, and continue any ſuch Cortage hereafter to be ere-- 
Red, converted, or ordained for habitation or dwelling, whereunto 
four acres of ground, as is aforeſaid, ſhall not be affigned and laid to 
be uſed and occupied with the ſame, ſhall torteir ro. our ſaid Sovereign 
Lady 


Concerning Cottages and Inmates,C#c. 735 


Lady the Queens Majeſty, her heires and ſucceſſors, forty ſhillings, for 
every moneth that any ſuch Cottage ſhall be by him or them upholden, 
maintained, and continued, 


This bzanch inflicted puniſhment upon ſuch as ſhall willingly nphold,main- 
tain, and continue any * ſuch Cottage after the end of this Parliament ,either Not; this word 
erected, 02 converted, 02 02dained, as is afozeſaid, foz habitation; +c. upon the £/#] cferrerh 
penalty of fozty ſhillings to the King ſoz every moneth that any ſuch Cottage {PZ ©2"%28 
ſhall be maintained. a 
©0 as a Cottage is twofold, either newly erected, 02 builded after our ſfatute, verted after che 
o2 of a houſe built befoze o2 after our ſtatute, and converted after our ſtatute tg £54 of our Par- 
a Cottage, liament. 
ut ont of theſe two bzanches are five erceptions. 
Wy the firfk bzanch ofthis Act any perſon may either ere a new Cottage, 02 The x. excepti- 
convert an c[do2 anew houſe to a Cottage, if he lay to it foure acres of ground on. 
at the leaſt, which muſt have theſe foure incidents: Firft,theſe acres muſt be ac- 7s ftarure is 
counted accozding to the ſtatute oz ozdinance dc admenſuratione terrz, anno 35 Ag a, 
E. x. which is after ſixt&n fot and an half to the pole. 2. Theſe ſoure acres  o:dinance de 
mult be his o2 her fre&hold and inheritance (fo2 neither grounds holden by copy, rzerris 44menſuran- 
o2 foz life 02 lives, 02 fo2 any number of zeares will ſerve,) and it muſt be free, 4%. 
hold either in fee-ſimple, o2 fee-taile, 3. They muſt lye ner the ſaid Cottage, Y9-35 El.ca.6. 
4. They muſt be continually occupied therewith, ſo long as the Cottage ſhll 
be inhabited, 
This Ac extends not to Cottages ereced, o2 houſes converted to Cottages The 2, excep:i« 
befoze the 29. day of Parch 1589. The ſecond bzanch maketh this clear, on. 
This Ad ſhall not extend to any Cottage which ſhall be ozdained (that is, * k* 3: excepti- 
converted.) oz erected to oz foz habitation oz dwelling in any Tity, Town cozpo- ©" 
rate, ancient 1Bo2zough, oz Parket towir, 
Noz to any Cottages oz Buildings ereced oz convertcd fo2 the neceary ha- The 4. excepti- 
bitation of any labourers in any ÞPinerall wozks, Cele-mines, Nuarries, 02 on. 
Delfes of ſtone 02 ſlate, o2 about making of bzick, tile, lime, oz coles ; ſoas the 
ſame Cottages o2 Buildings be not above one mile diſtant from the Binerall, 
o2 other wozks. 
Noz toany Cottage to be made in thzee places, viz, r. within a mile of the ſea, The 5. exception! 
2. upon the ſide of ſuch part of a navigable river, where the * Admirall ought to * Se for this the 
have jariſdiction,ſo long as a ſailer ſhall dwell therein,o2 ſome perſon of manuell fourth part of the 
occupation, fo2 the making, furniſhing, oz vicualling of any ſhip, xc. 3. Jn any _ —q 
Fozreff, Chaſe, Warren, oz parke, ſo long as the under Keeper oz Warrener Adnbelng ; 
dwell therein, 4c. 

- 4- Noz to any Cottage * heretofoze made, x, fo2 a common herdman, 2, foz a * This fourth 
common ſhepheard, xc- (of whom his cottage is called a ſhepcote) ſo long as a Pa"* needed nox 
common herdman o2 ſhepherd ſhall thercin dwell. 3. foz a poz, lame, ſick, aged, - _y of 
oz impotent perſon. fr ues ——_ 

Note, this exception ertendeth onely to Cottages erected o2 made befoze this hereafter ; bur 
Ac, by reaſon of theſe wozds [heretofore made] but none of theſe thz& can be 4bundans caurels 
erected after this ſtatute, ſoz any of theſe thz& purpoſes, unleſs there be laidto 599%. 
it foure acres of ground with the foure incidents aboteſaid. Lambert Juſtice of 
Peace, pag. 476. miſtaketh this part, and foz heretofore, ſaith hereafcer. But by 
the ſtatute of 43 Eliſ, cap. 3, either the Church-wardens and over-ſers, oz 
the greateſt part of them, by the leave of the Lo2d of the waſt, xc, in wziting, 
under the hand and ſeal of the Lo2d,oz by ozder of the Juſfices of Peace at their 
generall quarter Seſſions, by the leave of the Lozd, as is afozeſaid, may erect 
convenient houſes of habitation foz poo2 impotent people, and alſo to place In- 
mates, 02 moze families then one in one Cottage 02 Youſe. Firlff note that this 
ertendeth only to ſuch as be p&o2 and impotent. 2, It extendeth not toany com- 


mon herdnian oz ſhepherd, as hath been likewiſe miſkaken, | 
WBbbbb Noz 


738 Stat. de 31 Elil. Cap.7. 


Noz doth our Act extend to any Tottage to be made and decred upon com 
plaint made to Juſtices of Aſſiſe,o2 Juſtices of Peace in open Aſſiſes,oz Nuar-s 
ter Seſſions of the psace to continue foz habitation,during the time only of ſuch 
decree, This laſt bzanch extendeth only to Cottages made after our ffatute, 


The 3. branch, Provided alſo, and be it enacted, that from and after the Feaſt of All 
Saints next coming, there ſhall not be any Inmate, or more families or 
houſholds then one, dwelling or inhabiting in any one Cottage, made, 
or to be made or ereted, upon paine that every owner or occupier of 
any ſuch Cottage, placing, or willingly ſuffering any ſuch Inmate, or 
other family then one, ſhall forfeit and loſe to the Lord of the Leer, 
within which ſuch Cottage ſhall be, the ſumme of ten ſhillings of law- 
full mony of England, for every moneth that any ſuch Inmate, or other 
family then one, ſhall dwell or inhabit in any one Cottage, as aforeſaid, 
And that alland every Lord and Lords of Leet and Leetrs and their Ste- 
wards within the precin& of his and their Leet and Leets, ſhall have 
full power and authority within their ſeverall Leets, to enquire, and to 
take preſentment by the oath of Jurors of all and every offence and 
offences in this behalf, and upon ſuch preſeatment had or made, to le- 
vie by diſtreſs to the uſe of the Lord of the Leer, all ſuch ſummes of 
mony as ſo ſhall be forfeited : And moreover, that it ſhall be lawfull 
for the Lord of every ſuch Leet where ſuch preſentment ſhall be made, 
to recover ta his owne uſe any ſuch forfeiture, by ation of debt in any 
of the Queens Majeſties Courts of Record, wherein no effoine, pro- 
tection, or wager of law ſhall be allowed, | 


< There ſhall nor be any Iamate or more families or houſholds then 


one, dwelling or inhabiting in any one Cottage, &c,)] Inmate. Jn the 
See the ſtature of Matute of 3 5 Eliſ. cap. 6. it 1s ſatd Inmate, 02 Under-ficrer. Jt ts here well ex- 
43 Eliſ.cap.z.urt plained by theſe wozds (or more families 1n any one Cottage,) 
ſup. concerning Yere ſeven things are to be obferved : 
— (deri= - | That no Jnmate oz Under-ſitter can be within this ſtatute, but in a 

of in & colo, U-OLLage, 

— aithin) 2. This bzanch concerning Jnmates extendeth to Cottages as well made 
Is the proper befoze this ſtatute, as after. 
word = = - 3. Andas well to * Cottages having foure acres of ground oz moze laid fo 
* >4ooa{ them, as is afozeſaid, as others that have no ground at all. 
* Coke lib. In, 4. Wpon paine that every owner oz occupier of any ſuch Cottage, placing,oz 
165. b, willingly ſuffering any ſuch Jnmate, o2 other family then one, ſhall ſozfeit and 
loſe to the Lo2d of the Let, within which ſuch Cottage ſhall be, the ſumme of 
ten ſhillings foz every moneth, xc. This moneth is to be accounted accozving 
to the computation of 28 dates. 

5- Andupon ſuch pzeſentment had 62 made, fo levie by difſfreſs,xc.that is,to 
ſell the diſtreſs which he ſhall take within the pzecinc of the Let foz ſuch fozfci- 
ture ; and if there be a ſurpluſage over the value of the fozfeiture,to deliver it to 
the owner, 

6, This Ac extendeth as well fo Jnmates in Cottages in any City, Tcwn 
co2pozate, ancient Bozough, oz Parket town, as in any other Cottage where- 
ſoever. Vide Hill. 8 Jacobi in communi banco, Rot, 2193, betwe&en John Paſc 
Platntife, and Roberr Pear Defendant in Treſpaſs, $alop, A juſtification upon 
this ſtatute foz the penalty foz keeping an Inmate. 

2. Yereby the Ac givetheledcion tothe Logd to take his remedy by action of 
debt in any of the Kings Courts of Recozd, 

Be 


31.7.4, 


Concerning Cottages and Inmates. 


Be it further enacted by the authority aforeſaid, that all Juſtices: of 
Affiſes, and Juſtices of Peace in their opea Seſſions, .and every Lord: 
within the precin& of his Leer, and none others, ſhall have full;power: 
and authority.within their ſeverall limits'and juriſditions; to enquire, 
of, heare and determine all offences contrary to this preſent AR,as.welþ 
by Inditment, as otherwiſe by prelentinent or information, and /to+a- 
wardexecutionfor the levying of the ſeyerall forfeitures aforeſaid, by: 
Fieri facias, Blezit, Capias, or otherwiſe;;as: the cauſe fall require, --;; 


1441 


Jn this bzanch theſe foure things are to-be obſerved:  -- : - - (26, 

-.®, That thele 3,viz.Juſtices of Alliſes, Juſkices'of Peace,aud Loads of Lets; 
aidno other Junges 92 Juſtices can enquire.4c.,any of the offences againlt this 
ſtatute, ,And therefoze the @herife in his Turn camiot enquire, gc. ofany.of; 
fence againſt this Tatute committed within the Let of any Lo2d therevf.”” 

2. That they nay enquire, heare, and determine all offentes;xc; fo as there 
ts q concurrent power if every of theſe th:z#, timvthe javgment; +c; of ſach oito 
of them, as doe firſt enquire, heare, and determine the ſame, ſhall-ſtand ;:and 
each of them may enquire ofall and every of the offences againft this Ad, - . 
3.As well by Jnditement,oz otherwiſe by P2zeſentment o2 Jnfo2matidn. The 

difference between an Jnditement and p2eſentment is this, that the Jnditement 
is dzawn and itngrofſed in parchment in fozme of Law, and deliveredto the Ju- 
ro28 fo be enquired of, ec. 4nd'a pzeſentment is pzoperly that which the Ju- 
rozs find and p2eſent to the Court, withont any fozmer JInditement delivered tg 
them, which afterward is reduced to a fozmed Jnditement. Every Jnditement 
which is found by the Jurozs ts pzeſented by them tq the Court : foz the Recozd 
ſaith, Juratores przſencanr, &c, When they find an Jnditement. And therefoze 
every Jnditement is a Pzeſentment, but every Pzeſentment is not an Jndite- 
: : Dffences found in Leets, Court -Barons;-4c are commonly called P2eſent- 
ments : 'which was the reaſon thatthis Ac, giving juriſdiction to a Leet, doth 
uſe:this wozd (Preſentment) in this and the third;bzanch, 
' . 4; Lo award execution by * Fieri facias, Elegitz Capias, 02 otherwiſe : Yereby « 11 1,174; 
is:greater juriſdiction given fo the Leet,then it had at the common Law , So as 665,666; 
the 02d of the Leet hath by the third bzanch;power to levie the fozfeiture-due +» 
fo him by diſtreſs, o2 by action of debt by the common Law; and by thts fourth 
bzanch, by Ficri facias, Elegit, 02 Capias, Oo. OR] 3 Gs 


Provided alwayes, that this Statute, or any thing therein contained, 
ſhall not in any wiſe be extended to any Cottage; which ſhall be ordai- - 
ned or erected to, or for habication or dwelling in any City, Town 
corporate, or ancient Borough, or Market town within this Realm, 
nor to any Cottages or Buildings, which ſhall be erected, ordained, or 
converted to, and for the neceflary and convenient habitation or dwel- 
ling of any workmen, or labourers in any minerall works, cole mines, 
quarries, or delfes of ſtone, or ſlate, or in or about the making of brick, 
tile, lime, or coles within this Realme: So as the ſame Cottages or 
Buildings be got above one mile diſtant from the place of the ſame mi- 
nerall or other works, and ſhall be uſed onely for the habitation and 
dwelling of the ſaid workmen, nor ſhall in any ſort prejudice, charge, 
or impeach any perſon or perſons, for the erefing, maintaining, or con- 
tinuing of any ſuch Corrages, as are before in this Proviſo mentioned 
and ſpecified, 

Provided alwayes, that this Ac ſhall not extend to any Cottage to 

Bbbbb 2 be 
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Stat. dezr Elif, Cap,7, 


be made within a mile of the fea, or upon the fide of (uch part of any 
navigable river; where che Admirall ought to have juriſdiction, ſo.long 
25-6 0ther perſon (hall therein inhabit, bur a Sailer, or man of maguall 
zon, to-or for making, furnithng, or victualling of any Ship or 
Veſfell, uſed to ſerve onthe fea ;/nor on any Cottage to be made in any. 
Forreſt, Chaſe, Warren, or 'Parke, ſo long as no other perſon ſhall 
therein inhabic, but an Under-keeper or Warrener, for the good keep- 
ing of the Deere;or other game of Warren z nor to any Cortage here+ 
tofore made, ſo long as no other perſon ſhall therein inhabir, bur a com- 
mon Herdman or Shepherd, for keeping the cattell or ſheep of the 
Town, or a poor lame, ficke, aged, or impotent perſon, flor to any 
Cotcage to be made, which for any juſt reſpet upon complaint to the 
Tuſtice of Aſliſe at the Aſliſes, or to the Juſtices of Peace ar the Quarter 
Seſſions, ſhall by their order. entered in open Afſiſes or Quarter Seſfi- 
ons, be decreed to continue for habitation, for and during ſo long time 
only, as by ſuch decree ſhall be tolerated and limited. Stat, 35 Eliſ.6. 


43 Eliſ. 2, 


A Cent P2oviſo's ſufficient hath been ſpoken befoze in the ſecond bzanch of 
this ſfatnte. | 
The inconveniences that grow by unlawfull Cottages,and Jnmates in Cof- 
tages againft this fatute, as appear by the Pzeamble, are great, being neſts to 
hatch idleneſs, the mother of pickings, theeveries, ſtealing of wad, xc. tending 
alſo to the pzejudice of lawfnll Cominoners; foz that new crected Cottages with 
in the memozy of man, though they have foure acres of ground, oz moze laid to 
them,acco2ding to this Act,ought not to common in the waſtes of the Lo2y; but 
the greateſt inconvenience of all is, the ill bzeding and educating of youth, 
which inconveniences may be eaſily helped and remedied by the p:oviſions of 
this excellent law, if Lo2vs of Leets-and their fewards would lok to the exe- 
cution of this Ac, which we holdthe readieft meanes : foz albeit the Cottage ere- 
ced, oz converted, cannot by any p2ovilion in this ſtatute be demoliſhed,o2 pulled 
down, yet the execution of the penaltyof this Act will make it inhabitable, and 
wozk the deſired effect, And they may alſo beamerced foz wzongfull commoning 
in the Court Baron. fe 

Caſaa caſu (id eſt) ruina, quia ruine eſt obnoxia, 

Domuncula, tugurium a tegendo, 


Virg,2, Eglog. Pauperis & tyguri congeſtum ceſpite culmen, 


A Collection and Expoſition upon the Statutes 
of Imployments, viz, 14 R.2.cap.1 & 2. 2 F4.cap.s. 4H. 
4. cap.15. 5 FH.4.cap.g. 6 H4.cap.4. 11 H.4.cap.8.9 H5. 
cap.g. Stat, 2. 8 H.6. cap.24. 27 F6. cap.3. 17 E.4. cap.1. 
1 H.7. cap.2. 3 H.7. cap.s. 


With their.ſeyeral alterations and tepeals, afid expirations of 
ſome of them ; our principal aim ever being to ſer down 


how the Law ſtandeth at this day. 


Efo2e the making of any of theſe Statutes, we find that Berchant-ſfran- Roc. Vaſcon, 18 
gers found ſureties that they ſhould not carry out the merchandizes which E-2. m-21. 
they bzought in. | Ws 
Jt was ever the policy of this Realm fo enterfain Perchant-ſtrangets fairly 5. Mag. Charts 
and freely, having reſpect how our Perchants were demeaned abzoad. £30. 5 H.4.c.y. 
Jn the 18 year of E.z. in the Parliament roll it is contained thus { Cives Ro. Partiament. 
London petunt quod alienigenz mercatores expellantur a Ciyitate, quia ditantur ad 18 E.x, fol.4. nw. 
depauperationem ciylum, &c. : 55+ 
Reſponſio, Rex intendit quod mercatores extranet ſunt idonei & utiles rhagnati- 
bus, &c, & non habet confilium eos expellendt, 
There be two kinds of Statutes concerning imployments, the one where 
merchandizes,#c. are bzought in,the other upon erchange. And firſt of the firſt. 
 .The Statutes of 14 R.2.cap,r. and 2 H.4.cap.s. are altered by the Statute 
of 4 H.4.cap. 15. And therefoze we will begin with it. 


It is ordained and eſtabliſhed that all Merchant * Aliens, * The Parliament Roll hath allens; 


"$37 PH K ; . ' which of late hath been omirred. 
ſtrangers, and denizens, which bring merchandizes into yp," Mn Ooh a: 


the Realm of England, and the ſame doe fell within the tendeth to the whote merchandizes, 
Realm, and receive Engliſh money for the ſame, ſhall #9 *9 the whole money , whereas 


l the two f 
beſtow the ſame money. upon other merchandizes of Zng- bats. x7 —s Coke _ 


land, without carrying of any gold or ſilver, in coin, f9n was added, bur that Stature is 


, . expired, This A& is confirmed b 
plate, or maſs out of the ſaid Realm, upon pain of for- the Statute of 5 H.4. cap.9. Vid, x. 


feiture of the ſame, ſaving alwaies their reaſonable coſts. 2.4. cap.r. & z H.7. cap.8. 


There were two notable cauſes of the making of this Act,as it is declared by 
the Statute of 5 H.4.cap.g. viz, Ftrl, foz the befter keeping of gold and fitver 
within this Realm, Decondly,foz the increaſe of the commodities of the ſame. 


e * Denizens,] Yere denizens are taken foz Perchant- * The former two Srarures exrended 
aliens, ffrangers which have obtatned Lefters patents of deniza- ** _ onely. = 
tions; And in this caſs, they are derived from donaiſongid cft, do= \1;ons oamuees hence FR 
natio, becauſe his fr&edome is.given to him by the King, and were qork clear ir ; 
inconvenient if it ſhould ertend to nathral boznSabjecs,; and the See che firſt part of the Inſticutes. 
ſtranger made denizen is in equal f miſchief (if not in greater) $198. f. r29. forchis word denizen- 
with the mer ftranger, and this Statute ſtandeth yet in fozce, © f5* **(@lved 7 Eliz. by the Barons, 
Bbbbb 3 But 
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This At of1y - But the Statute of r7 E.4. cap.r. extends not to ſtrangers which are made 
E. 4. is confirmed denizens ; and therefoze ſuch as are ſo made denizens, are out of the penalty 
by z 7.cap.6. of that @tatute, but within the penalty of this of 4 Hen, 4. And that Aa of 
17E.4. hath altered this Ac in another point, yiz. that either he may implgy 
—_—_— the money upon the merchandizes, whereunto {4 H.4. only extended, o2 other 
ple 0X. commodities of the Realm, 02 he may put the ſame in payment to the Kings 
{anno pay ito ® liege people within this Real. | 
a ſtranger, orhe Such as are made denizens by letters Patents, o2 by Parliaments; other, 
rhat is made deni= yyjſg, ſhall pay foz his merchandize like cuſfome and ſublidy, as they ought oz 
OY ſhoutd pay afoze they were made denizens. ©& 11 H.7. cap,14, and 22H.8 
bom 2 cap.$, Oe the Statute of x Eliz, cap.12. 


born. 


T 1 H.7. cap.2. 
” MH. ap.14 C Engliſh money.] This is intended of all money of galdo2 ſilver cur- 


rant within the Realm of England, although it be not coined within England. 
| Þy this Act he might have received Engliſh money-either in ilver.oz gold, but 
811.6. cap-24 by the Statute of $ H.6.cap.24, he cannot receive any gold, noz ought to refuſe 

the payment in ſilver. | CIT 0 
See a caſe upon Wy the ſaid Ac of 8 H.6. no Engliſh man ſhould ſell within fhis Realm,ec. 
his >rar, inan fo any Perchant alien,xc.any manner of merchandizes but onely foz ready pay- 
iotormation, &c ment in hand, 2 elſe in merchandizes fo2 merchandizes, to be paid and conten- 
10.7.2. ted in hand, upon pain of fozfeiture of the ſame ; but by the ®tatute of 9 H.6. 
cap.2, at the nert Parliament liberty was given foz Clothes onely from ſix 
moneths to ſix moneths next enſuing after ſuch buytngs made, without giving 
any further day of payment, upon pain of fozfeiture of the ſame. This ozdinance 
. to endure as long av'it ſhall pleaſe the King, but foz all other merchandizes thg 

Statute of 8 H.6, ftandeth in fozce,, 


<q Aslong as it ſhall pleaſe thEKing,.] This Statute tandeth until the 


H.6. cp 2. 
ns T4 King 02 ſome of his ſucceiſo2zs (foz ſuccelſozs are included under the name of 
S'r William Ca- King) ſhall adnul oz make the ſame void by Pzoclamation under the great 
peis 4 ale, Seal, which is the mean to make this A void, and all others of like nature, 
56.9-P-77 Like Ads are in 6 Hen, 6.cap.1, $ Hen.6, cap.8. 18 Hen, 6, cap.13, 5 Ed.s, 
Ccap.7,&C, 


The ſaid Act of 4 H.4. cap.15, pzeſcribed no time fo2 the tmploying of the 
money, but the Statute of 5 H.4. cap.g. doth binde them to imployment within 
a quarter of a year after their coming into'this Realm : But af the nert Par 
6 13.4-c2P-4 lijament holden the nert year, that bzanchonely foz the limitation fo a quarter 
w of the year is made void and adnulled; but the twoother bzanches, viz, fo2 the 
, A ny wn taking of * ſureties by cuſfomers and controllers in all the parts of England foz 
vranct ie, =P due imployment;;* And concerning motey taken by exchange in this Realm 
(whereof moze ſh:ll be ſaid hereafter) are not repealed by 6 H.4.. . 
Sce the reſolution of the Barons of the Erchequer anno 7 Eliz, and entred in 
the Cuftome-honce concerning the Statutes of unployments. 
Lhe Juſtices of Peace have power to hear and determine all defaults and 
fozfeitures purviewed oz inflicted by the Statnte of 17 E.4. cap. r. 


T he ſecond part. © The other kind of Statutes toncerning imptoyments upon erchange, 


14 cara That for every exchange that ſhall be made by Merchants to the 

the Staureof Court of Rome, or elſhere. (beyond the Seas) that the ſaid Mer- 

g9H.5.caps. Chants be firmly and ſurely bonnd-in the Chancery, to buy within 

rene ry three moneths after the exchange made Merchandizes of the Staple, as 

red, ind 14 R.2, Wool, leather, woolfels, lead, or tin, butrer or cheeſe, cloths or other 

tanderh in force. Commodities of the land, tothe value of the ſumme ſo exchanged,upon 
pain of forfeiture of the ſame. . | | 

This Statute extendeth to exchanges made by any Perchant alien, denizcn, 

03 bozn Subjec to fozein parts. : Ne 

n 
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And alſo that the money delivered by exchange in England be imployed upon 
the commodities of this Realm within the ſame Realm, upon pain of fozfeiture 
of the ſame money. 
This Art extenveth to money delivered by way of erchange within the 
Realm, and this bzanch is not repealed by the Statute of 6 H.4. cap. 4. 
Anno 23 H,8$, a Pzoclamation was made foz obſervation of the Statutes of 14.11. Chron. as. 
implopments. 23 H.8. pagirgp: 
An uſual thing when neceſſary Statutes have been (moſt commonly fo2 p2t- 
bate ends) foz a fime diſcontinued, to give all men notice thereof 'by Pzocla- 
mation, that ſuch Statutes foz the time to come ſhould be put in due execution, 


This have we done upon conſideration of all thc ſaid ſeveral Statutes fo2 ad- 


vancement of trade and traffick, eſpecially of our native commodities, the life 
of every Kingdome, and pzincipally cf Jſles, 


—2Y 
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 K2CSKTISSIESNRISSRERIES RESELL. 
"The Statute of 25 Hen.8. Cap.15. concerning 


Printers, and Binders of Books. 


ANY 


E it enacted, &c, that no perſon or perſons reſiant or inhabirant 

within this Realm, &c. ſhall buy to ſell again any printed Books, 
brought from any parts out of the Kings obeiſance, ready bound in 
boords, leather, or parchment, upon pain to loſe and forfeit for every 
book bound out of the Kings obeilance, and brought into this Realm, 
and bought by any perſon or perſons within the ſame to ell again con- 
trary to this AR, fix ſhillings eight pence. 

And be it further enaRted by the authority aforeſaid, that no perſon 
or perſons inhabitant or reſiant within this Realm, &c. ſhall buy within 
this Realm, of any ſtranger born out of the Kings obedience, other then 
of Denizens,any manner of printed books brought from any the parties 
beyond the Sea, except only by engroſs, and not by retail : upon pain 
of forfeiture of 6s. 8d, for every book {o bought by retail, contrary 
to the form and effeR of this eſtature, the ſaid forfeitures to be alwaies 
levied of the buyers of any ſuch books, contrary to this At: The one 
half of all the ſaid forfeitures to be to the uſe of our Sovereign Lord 
the King, and the other moity to be to the party that will ſeiſe or ſue 
for the ſame in any of the Kings Courts, be it by bil], plaint, or infor- 
mation, wherein the Defendant ſhall not be admitted to wage his Law, 


. nor no protection, ne efloin ſhall be unto him allowed, 


Provided alway, and be it enacted by the authority beforeſaid, that 
if any of the ſaid Printers,or Sellers of printed books, inhabited wichkn 
this Realm, at any time hereafter happen in ſuch wiſe to enhance and 
encreaſe the prices of any ſuch printed books in ſale or binding, ar too 
high and unreaſonable prices, in ſuch wiſe as complaint be made there- 
of unto the Kings Highneſs, or unto the Lord Chancellor, Lord Trea- 
ſurer,or any of x i chief Juſtices of the one Bench or of the other : that 
then the ſame Lord Chancellor, Lord Treaſurer, and two chief Juſti- 
ces, or any two of them, ſhall have power and authority to enquire 
thereof, as well by the oaths of twelve honeſt and diſcreet perſons, as 
otherwiſe by due examination by their diſcretions. And after the ſame 
enhaunſing and encreaſing of the ſaid prices of the ſaid books and bind- 
ing ſhall be fo found by the ſaid twelve men, or otherwiſe by examina- 
tion of the ſaid Lord Chancellor, Lord Treaſurer, and Juſtices, or two 
of them : that then the ſame Lord Chancellor, Lord Treaſurer,and Ju- 
ſtices, or two of them at theleaſt, from time to time, ſhall have power 
and authority to reform, and redreſle ſuch enhaunſing of the prices of 
printed books, from time to time, by their diſcretions, and to limit pri- 
ces as well of the books, as for the binding of them : and over that the 
offender or offenders thereof, being convit by the examination of 
the ſame Lord Chancellor, Lord Treaſurer, and two Juſtices, or two 
of them, or otherwiſe, ſhall loſe and forfeit for every book by them 
ſold, whereof the price ſhall be enhaunſed, for the book or binding 

there 


Stat.de 25 H.8.Cap. 15. 


theregt three ſhillings foure pence, the one half thereof ſhall be ta the 
Kings Highneſs, and the'other half unto the parties grieved, that will 
complaine upon the ſame, in manner and forme bejore rehearſed, 


To the end, that not only this ſecond part of the Inflicuces, but all other 
baaks of What argument ſogver, may by fold. at req@nalile pzices, and that the 
ſubjeds of this Regtm, w0g Pzinters, and binders of baks, may beſet 
wozk, we habe thought- ad tn this Treatiſe of Statutes. to conclude with this 
Statute of.25H.8.cap.15. which confiſtolh gn theſe thace parts : | 

'B oh no inhabitant oz reſtant uffYy this Kealm ſhall buy to ſe}1 again 
any pzinfed books h2ought from apy parts out of the Kings obeyſaiice ready 
_— ys Kanye 4 rig oro - | : R- IYIEC 

2. Pos ſhal) buy wizhiq this Realm of any ranger bozn out of the Ki 
pbedience, other then of = Jo CR 


'entzens, any manner of p2zinted 
beyond fhe Sexs, ercept ouly by ingrofs, and not by retaite. 

3. That the L 02d Chancelloz, Loz2d Treaſurer, and the two chicf Juſtices, 
02 any two of them ſhall have power to enquire as well by the cath of ttvelve 
men,as atherwile by due examination by their diſcretion,of the enhaunſing and 
encreaſinc of the p2ices of koks, oz binding of the ſame, and the ſame ſo found, 
they, o2 any two of them, from time to time have power to limit p2ices as well 
of the books, as fo2 the binding of them, as by the ſaid Ac appeareth, 

Which we have thought aud to adde, to the end it might be known what the 
laws in theſe cafes ; and that if any enhaunſing o2 encreaſing of pzices be 
either of the byks, o2 the binding of them, that it may he known who may and 
ought to redzels the ſame. 


—H 
—_— . _ 


_ 


The E plogue_, 


C \þ Hus haye we, by the mercifull goodneſs of _ 
+ this ſecond part of the 7»ftitutes (a large and Jaborious Volume) 
"containing an Expoſition of Magn Charts, and many other ancient and 
latter Statutes,to an end; wherein we could not follow or be guided by 
any other, for that never any (that we have ſeen or heard of) have eg- 
terpriſed to publifh the like in this kind : And therefore if the ier- 
cing eyes of the learned ſhall find out errors herein, weare not withaur 
ſome kind of excuſe, And we defire them to amend and corre& thoſe 
errors, according to the true ſenſe of Law, for the which we thall nat 
only give them thanks, bur ſubſcribe ro the truth, and rake ir as ſome 
recompence for thoſe our manifold and painfull lahours herein, which 
we from the beginning have undertaken for the generall good and proffc 


of the whole Realm. 


hty God, brought 


Poft varios caſus, poſt tot diſcrimina reruvs, 
. 
. Nunc ſequityr concluſio, 


D = o gloria gratia. 
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25 H.$.cap.1g, 


Fucunds eft preteritorum laborum memoria, Cic.lib.z.fn; 
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Die Mercuri 12*. Mail, 1641. | 


Pon debate this day had in the Commons Houſe of Parliament, 

the ſaid _—_— then deſire and beld it fit, that the, Heire of 
Sir Edward Coke ſhould publiſh in print the Commentary upon 
Magna Chart, the Plees ofthe Crown, and the Juriſdiction 
of Courts, according to the intention of the ſaid Sir Edward Coke. 
And that none but the Heire of the ſaid Sir Edward Coke, or hee 
that ſhall be authoriſed by him, do preſume to publiſh in print any of the 
foreſaid Books, or any Copy thereof. 


H.Elfynge Cler. Dull Com. 


Ai a 
———— —— —_ 


Die Veneris 39. Junii, 1642. 


Rs by an Order dated the 12th, of May, 1641. this Houſe 
defired and held fir, That the Heire of Sir Edward Coke ſhould 
publiſh in print the Commentaries of Magna Charta, the Plees of the 
Crown,and the Fariſdid1on of Courts: And that none but the ſaid Heire, 
or his Aſſignes ſhould preſume to print the ſame : And where by ano- 
ther Order of this Houſe, dated the ſeventh of March laſt, It was orce- 
red, that a Bill ſhould be drawn,for the preventing the re-printing of the 
faid Books for a time certain to be aſſigned in the ſaid Bull, as by the 
ſaid ſeverall Orders may appear : — to which laſt mentioned 
Order a Bill was drawn and preferred to this Houſe, and hath been 
onceread; but in reſpeR of the many great and weighty affaires of the 
Kingdom, no further proceedings have been, or as yet can be had 
therein, It is this day ordered,that, foraſmuch-as one of the ſaid Books 
(viz.) the Comment upon Magna Charts is already printed, and ready 
to be publiſhed, and the other twoalſo ready for the Preſs, That none 
but the ſaid Heire of Sir Edward Coke,or he or they that ſhall be aucho- 
riſed by him, doe print or re-print, or cauſe to be printed or re-printed 
any of the ſaid Books,or any part of them, or any of them, before a full 
year after the publiſhing, and putting to ſale of the ſame reſpeRively : 
And that the Maſter and Wardens of the Company of Stationers be 
required to take a ſpeciall care for the due performance of this Order ; 
and if any ſhall pm rgror . preſume tp print or re-print, within 
the time aforeſaid, any of the ſaid Books, or .any part thereot (other 


then the ſaid Heire or his Aſignes) that then they certifie their names, 
to the intent ſome courſe may be taken for the puniſhing of the offen- 
dors, as to this Houſe ſhall ſeem meer. 


R,Elfynge Cler, Parl. D.Com. 


A 


Bhbot 
Abetter, vide 
Appeal 
Abjuration 
Accept ance 
Acceſſa ry 
Accompt 
Atlions 
Attion Sar caſe 
Attions Sur Statute 
Acquitall 
Att of God 
Additions 
Admeaſurement of 
Dower 
Aaminiſtrators & ad- 
miniſt ration 
Admiralty 
Ave 
Aide 
Aiae of the King 
Aid pur faire fits,&c. 
Alienation ſans licence 
Allegiance 
A merciament 
Annum, diem & wva- 
ftum 
Appeal 
A ſſetts 
Aſſize 
Attainder 
Attaint 
Attorney 
Audita querela 
Arverment 
Ancient demeſne 


B 


Barrettors 

Bargaine & ſale 
Baron & feme 
Baſterdy 

Bayle & baylable 
Biſhops 

Bucks 

Briages 

Bulwards 

Bylaws vide corporat. 


| 


C 


Cambridge 

Cannons 

Capite tenurs 

Carriages 

Caſtles,vide bulworks 

Caſtlegard 

Certuorare 

Ceſſavit 

Chaſe, vide forreſt 

Chancery & chancellor 

Church 

Cinque-ports 

Clergy 

Clergy-men 

Cleath & clothing 

Colluſion 

Common 

Common pleas 

Common fame 

Common weale 

Commiſſions 

Computation of time 

Conformation 

Conſpiracy 

Conſtable & Marſhall 

Continuall claime 

Contra forman collat. 

Contribution 

Conuſans de pleas 

Coyne 

Cepybolder 

C 01nage 

Corone 

Coroner 

Corporations 

Cotta as 

Conncels 

Counterplee de vouch, 
vide voxcher 

Count) 

County court 

Conrt baron 

Court chriſtian 

Cut invita 

Caſtome 


D 


Damages & coſts 


| DaJes in court 
Debt 

Deeds 

Default & appearance 
Delay 

Deputy 

Decett 

Detinae 

Deviſe 

Ds [continuance 
Diſcretion 

Diſſeifor & diſſefin 
Diſtreſs 

Drwvorce 

Dower 

Droyt de advonſon 


E 


Eleftion 

Elegit 

E nqueſt 

Entire 

Error 

E [cape 

E [cheate 

E ſ[cheator 

E [cuage 

Eſſoyne 

Eſtoppell 
Examination 

E xchange 

E xchequer 

E xcommunication 
E xecutors 

E xecation 

Exile, vide abjuration 
Extent, vide Recogy. 
E xpoſution 
Extinguiſhment 

E xtortion 


Eyre 
F 


Fanx judgment 
Faires & markets 
Fealtie 
Fee-ſimple 
Fee-farme 

Fees 


Fyne to the King 
Fine of land 
Foreſts 
Forfeiture 
Formedon 
Franchiſes 
Franckmariagt 


Freſh ſuit 
G 


Garaian 
Gardrcbe 

Grand ſerjant 
Grand lihreſt 
Grant of the Kind 


H 


Habeas corpus 
Hetre 
Homage 
Honour 
Hoſpitall 

Hae & cry 


I 

Tatott 
lews 
Implication 
Incident 
Hnaitt ment 
Inhabitant 
Infant 
Inmates 
Inquiſition 
Intent 
Intrafron 
rs in attion 

014 tenant 
Ireland 
{nee 

uadgment 
Turs utrum 
Zuſtice 
7 uſt ification 


K 
Kiadadells 


King 
Kings 


Kings bench 


Kmght vide Nobilitie | 


K night ſervice 


G 


Lawes 

Law merehant 
Law marine 
Liberty 
Livery 
London 


M 


Magna Charta 

Maintainance and 
champertie 

Manonrs, vide honors 

AMerchant & mer- 
chandize 

Markets 

AMariage 

HMarſhalſea 

Maybem 

HMeſne 

AMonopokes 

- Fm ae faits 

Mortaanceſter 

Aortmai ne 

Atortwaries 

Mzurage vide Toll 


N 


Ne injuſte vexes 
Newes 

Nif prius 
Nobility 
Nonſuit 
Nuſans 


Oath 


Officers 


Oppreſſion 
Ordinary 


P 


Parceners 

Pardon 

Parks, vide forreſts 
Parliament 
Parſon 

Petition 

Pleas & pleading 
Pleages 

Pope 

Poſſeſſion 
Perogative 
Preſcription 
Preſentation 
Primer ſeiſin 
Priſon & priſoners 
Privileage 
Privies & privity 
Procedendo 

Proces 
Proclamation 
Prohibition 
Propertie 
Parveyor 


Qu 
Duare impedit 


Luarentine 
Dueex 

Did jury clamat 
Quo warranto 
Lnod es deforceat 
Lned permittat 


R 


Rebutter 

Recog mizance 
Recover 

Rediſſeſin 
Reference 

Relief 

Religion | 
Remover de Records 
Rents 

Replevin 

Receit 

Reſtitution 
Reſummons 
Retmrne of Writs 
Robberie 

Rognes 


S 


Sacrileage 

Scire facias 

Seales 

Second atliverance, 
vide Replevin 

Seifin 

Seiſure 

Serjants at law 

Sheriff 

Socage 

Souldiers 

Statutes 

Subſedy 

Smit of court 

Summons 

Summons C& ſeverance 

Suſpition 


T 
T aile 
T enant intaile apres, 
&CcC. 


T enant in cemmon 
T enagt per carteſre 
T enaxt for life 

T enant at ſ»fferance 
T ender 

T enures 

T ithes 

T oll 

T rades 

T reaſure trove 
Traverſe & traver- 


ſable 


T reſpaſs 
T ryall 


V 


Variance 

Verdift 

Veſt & acveſt 
View 

Villenage 

V vary, vide foreſt 
Voucher 

V ſary 

V [urpation 

Vrilary 


wW 


Wager of law 
wales 

Wardſhip 
Warranty 
Warrant 

Warren, vide parks 
Warres 

waſt 

weights & meaſures 
Withernam 
Witneſſes 

wreck 


Writs 


a 
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Abbot, 


Very Abbot and Prior that held pe- 
Baroniam ſummoned to Parliament. 
3, 79. 

Why they paid no Reliefes. 7. 
Who had their Temporalties during vaca- 
tion, | 6B: 
Where the Kitig or a common perſon ſhall 
\* be ſaid to be Founder. 68. 
Where the Succeſſor ſhall have an action 
for tort or treſpaſs done to his Predeceſ- 


ſor. IF1,152. 

Abbots, &c. dead perſons in law, I þ I, 

Abbyes, &c. greatly oppreſſed. 583,584, 
8 


585. 
Surpluſage of profits of religious Lenka, 
above maintenance to be imployed in 
Charity. - 161. 
No ecclefaſtical dignities to be enjoyed by 
ſtrangers. | 583. 
Poſſeſſions of Priors aliens ſciſed in warres. 
584. 

Where Abbyes, &c. were chargeable with 
Corodies or Pentions, 630. 


Abettor, vide Appeale, 
Abjuration. 


Where one 4bj«red returning ſhall be han- 
ed, & e cont”. 201, 439. 
where judgement may be given of abjura- 
tion, or perperual impriſonment, ÞW843g. 
No man can abjare for Treaſon. ibid. 
One in Sanctuary that within 40 daies will 
abjure ſhall have vite neceſſaria. 629. 
SanQuary taken away pey 21fac. cap.28.1bid. 
None to be baniſhed bur in caſe of abjura- 
tion, and by Parliament. 201, 47. 
The King cannot ſend any man our of 'the 
Realm againſt his will, for that were to 


exile him. 


201, 47. 
Acceptance, 

'Where a Lord ſhall bar himſelf of his ward- 

ſhip by acceptance of homage. 111, 


| 


Definition of an ation 
Ceece 


— - > — — 


Acceſſory, 


Who are acceſſories and who Principals 182, 
| | . 183, 184. 
Who are acceſſories before the fat, and 
who after. 182,183,184. 
Where an acceſſory mult plead, and ſhall be 
proceeded againſt before atrainder of 
rincipal, & e cont”. 183, 184. 
Where principals and acceſſories are charged 
by Bill, and where by Original. - 183. 
By what means an acceſſory ſhall be diſchar- 
ped. 183,184,185. 
Where there can be no acceſſory. 385. 
Where an acceſſory ſhall recover damages.;b. 


Accompt, 


Where a Aonſtravit de Compoto lyes. 144: 
Where the body of an Accomprant ſhall not 
be arreſted. 144; 
Againſt whom an accompt lyes. 379, 380, 
381, 382. 

How Gardian in Socage, Baylif or Receiyer 
ſhall be puniſhed for not accompting. 380, 


381, 382, 


| Where Gardian in Socage ſhall be charged 


in accompt as Baylif, 380, 
An accompt by one Auditor is not good.bid, 


No wager of law lies in accompr. ibid. 
; Where an accompt ſhall be brought. 4b;d. 
Wherean Ex parte tals lyes, 380,381. 


Where Capias & Utleg* lyes in accompr, 
143, 144, 380, 381. 

Wherean Accomprant eſcapes out of priſon, 
whar ſhall be a good plea in bar of it.382. 
Where an Execurtor, Adminiſtrator, or Suc- 
ceſſor, ſhall have accompt. _ | 
Where an Heir in Socage, or his Excecutor, 
or Adriiniſtrator, ſhall have an'accomptr.;b. 
Where an Executor by the Law-Merchant 
might have an accompr at Common = 
ibid, 


Adions, 


Difference between a writ and an Allicn. 


39, 40. 


40. 
Tranſirory 


Tranſitory aftions may be laid in any 
County. 229, 230 


Which are ations Droit x- 2415242, 243, 


. 6 
rel and which poſleſlory 4 oh T_ 


Plaintiffs more priviledg in tranſitory atti- 
ons then inreal. 245 
Limitationfor bringing real ates. 94,995, 
96 

Limitation for bringing perſonal a:ons. 96 


Ation upon the Caſe. 


Where ir lyes.againſt a Sheriff for returning 
--a perſon exempr of a Jury. 130 
Where it lyesfor a Nuſans. 405, 466 
Where ir lyes againft a Sheriff for making 
- a falſe retourn or imbeazilling a Re- 
- cord. 452 

Where it lyes for ſtopping the way that 
- the Parſon cannot fetch away his tithes. 

650 


Adtion upon the Statute, 


Every ſtatute made againſt an jnjury ex- 
preſsly or impliedly gives remedy by 
.a1ON. 55,74, 118,122, 131, 163 

Where an a&ion hes upon Marlb. cap.2. for 
taking a diſtreſs. 104, I05 

And where for diſtraining extra feodum, or 

" in Regia via, upon Marlb. cap.l15. 131 

And where for diſtraining Averia Carzce. 

133, 565 

Where againſt a Sheriff for returning Ju- 
rors. 447, 448 

Where remedy is given to a party grieved 

' byany of -K ftar' of weſtw' per W. 2. 
cap. 50. he ſhall have aft:os. 486 
n an affirmative ffatyre one may 
ground an attion thereupon, or at Com- 
mon-law. 200, 201 

Upon every a&io, grounded on a ſtatute 
Defendant ſhall be fined and impriſoned, 


131 

Where one may bar himſelfby pleading, &c, 
of the benefit he might bave* by ation 
on a Statute, 230 


Acquital, 


Which ſhall be ſaid to be a good acquital 
in Deed, and which in Law. 384 


Which ſhall be a good acquital in ap- 
peal. | 


385 


A T able. 


ADD. 


Ait of God, 
Af of God prejudices no man. 243,288, 
4# b- 429 
Additions, 


Additions of Knight ancient, but of EC 
quire or Gent” rare before 1 71. 5. cap.s. 
There needs no additio» where the ples 5 
not by Original. *665 
Aaaitions need be only in perfonal not regl 
actions, ibid. 
What additions Corporations fole or aggre+ 
pare ought to have. 666 
What additions greater and leſſer Nobility 
ought to have. 666, 667, 668, 669 
A Gent' by birch, office, or adoption, or an 
Eſquire by creation ought to have that 
aadition, 668 
All lawfull Trades and Myſteries are goad 
additions, but not Farmers, Servants, &0, 


Ulurer, &c, ibid, 
A Tradeſmana Gent* muſt haye addition of 
Gent. 668, 669 


Where the addition muſt be of Town, Pa- 
.niſh, cc, certain, 669, 679 


| Where there need no additicn of place. 669 


Where an alias diff” muſt come. ibid, 
The addition muſt be as it was when the 
writ bears teſt. 670 
Why aaaitions were given, ibid. 
Where an Uclary ſhall be reverſed for want 
of addition. | ibid. 
Where one that pleads to-an ation withour 
addition loſes his advantage. bid, 


Admeaſurement of paſture, 


Where it lyes. 86, 367, 368, 369,370 
What proceedings ſhall be therein. 370 
No damages ſhall be. given in adweaſure 
ment Of paſture. 368 
Where after Judgment upon a Surcharge a 
Secunda E xenerationt lyes, $3, 367, 368, 


369, 370 
Adminiſtrators & Adminiſtration. 


Who ſhall be ſaid to dye Inteſtate, 397 
Why the Law trnſted the Ordinary with 
adminiſtration. ib1d. 
With what debt of the Inteſtate the Ordi- 
nary or his Executors ſhall be charged. 
397,398 

What remedy Ordinary or — 
ave 


AID. 
have to recover the Inteſtates debts. 398 
Where an action of debt lay at Common 
againſt Adminiſtrators by the name of 
Executors. ibid. 
Whar Intereſt the Ordinary hath in the In- 
reſtates goods. ibid. 
Where an Adminiſtrator ſhall have an ac- 
compr. 404. 


Admiralty. 


TheLord Admiral to determine of robbe- 
ry, felony, or other offence done ſuper 
altum- mare. Fl 

Wreck of Sea determinable at the Common. 
law, not inthe admiralty. 168 


Age. 


Where an heir ſhall have his age, & e cont”, 
89, 291, 112, 328, 257, 258, 455, 320 
Where Tenant per receipt ſhall have his age, 
| | 343, 344 
Parol ſhall not demur in appeal. 320 
Age never granted for prejudice, but benefic 
of heire. 291 
Age of conſent to marry, man at 14. wo- 
man at 12. 291 
Age of heirein Socage is 14. 136 


Aid, 


Aid never to be granted where the cauſe 


appears inſufficient. 269 
Aid prier not to be uſed for delay. #64. 
Aid grantable in Scire fac. 470 


Aid of the King, 


Where it ſhall be granted, and where not. 
269, 270, 271, 207 


What judgment ſhall be given init. 269 
Where a Rege inconſultolyes. 207, 269, 
270 


No ſearch to be granted in aidin prier, or 
Rege inconſulto. 270 
Aid, &- Rege inconſulto , frequently gran- 
ted and ted for delay, 271 


Aid pour faire fits Chivalier & 
file marier, 


Eſcuage and aid per Mag. Cha. fo. cap. 17, 

not to be taken »/# per commune concul. 
| Regi, omitted in the g H. 3. 20 
To what tenures aids are incident. 232, 


233 


eA Table, 


AME. 


Outragious aids taken till aſcer:ained by 
W. 1. cap. 36. 231,232 
Where, notwithſtanding a releaſe of ſervi- 
ces by the Lord, aid tha!l be paid. - 252 
Where the Lord hall have aid. 232,233, 
Wherefore aid was granted to the Lord:233 
Tenant peravail ſhall contribute ro aid. for 
mariage of the Kings daughter. i614. 
Meſne Lords ſhall pay no aid. ibid. 
Where Tenant peravail goeth with his Lord, 
he diſchargeth the Meine, «1d, 
Tenant per grand Serjeanty. ſhall pay no aid. 


2334234 

No man compellable to be Knighted vil 27. 
234 

How aid may be levied. 614d. 


If the Son dye after 15 the Lord loſeth tus 
aid. ibid. 
Tenant in dower or for life ſhall not have 
aid. ibid. 
Where Son or Daughter ſhall have no aid 
of the Father, or his Heir, or Executor, 
& e cont”. 234, 2 
How the Plaintiff in debt againſt Heir mult 
count for aid. 235 


Alienation without licence, 


When it began to be paid. prefat. 4. - lib. 65 
By whom, and what 1s to be paid, and how 
levied. 65, 66, 67, $01 
The forfeiture for not ſuing out 4 licence of 
alienation. 66, 67 


Allegiance; 


By wbom due. | I21 
Oath of allegiaxceto be taken in every Leer 
or Sheriffs Tourn. 73, 147, 148 


Amerciaments, 


What perſons to be amerced and how much. 
27, 28,29 

Amerciaments to be afferred upon oath, 27, 
| 29, 196 

Every amerciament to be with a ſalvo con- 
tento. 2728 
Where the Lord ſhall be awerced for driving 
the diſtreſs of his Tenant out of the 
County, | 106 
Where the Lord ſhall be amerced for bring- 
ing anaction againſt his Tenant for ma- 
king a Feoffment by colluſion, 4,12 
Where an amerciament ſhall be in lieu of 
a diſtreſs for ſuit real, 118 
Ccccc2 Who 


"Who ſhall be amerced for not coming to 
Leers and Sheriffs Tourns, C e cont*.'120, 


147, 148. 
"How, and by whom, amerciament- are to be 
impoſed. 136,138. 


Where Townſhips or Hundreds ſhall be 4- 

"merced. 1147, 148, 149. 
Where a Youchee ſhall be amerced. 149. 
"Where a Clerks bail ſhall not 'be amerced. 


| - | "0. 
Where a Corporation aggregate ſhall 'be 
\amerced, & e cont”. 169, 170. 
Where an Atrachment lies for 'an 'unreaſo- 
nable amerciament. 170, 
.CommonTFine and amerciament all one. 196, 
Amerciaments part of the Green-wax, and 
'to be eſtrered. ibid. 
Suirors in'baſe'Courts for falſe Judgement 
ſhall be amerced. ibid. 
No common'fine to be made of a County, 
'\but every man particularly puniſhed. 797. 
Where, if a Felon'eſcape,, the Town fhall 
; "beramerced. 315. 


Annum, Diem, & Vaſtum, 
Lands of Felons convicted per Mag. Cha. 


cap. 2:2. given tO the King -per annumLw l. 


 & arem-. JE * 
Antam- & der given inlieu'of waft, and 
" Waſt added per Prerog. Regts, cap. 16. bur 

deins againſt Mag. Ca. 1s repealed per 
42 E. 3. cp.1. 37. 
Wherefore annum & diem was given to the 
King. ibid. 
If the meſne be attainted, the King ſhall nor 
have annum & diem, but the Lord para- 
mount enter preſently. ibid 
Where Tenant in Fee-ſimple is atrainted,the 
King ſhall have bur a»n4#m & diem, but 
where Tenant for life or intale is attain- 
ted, he ſhall have it during the life or 
tale. - ibid. 
Annum & diem not given for petit Larce- 
ny. 38. 


. Appeal, 
A Peet in appeal ſhall be tryed by a com- 
| on Jury. | 49. 
Ar Common-lkiw a woman migfit have had 
' an appeal of any Anceſtor, till 2b, 


Cad: 34. 658. 
The Son of a wornan ſhall hive appea/ ofthe 


* death of any Anceſtor if he be heir. 68, 
A wife that brings ap?4l oſt be de jare & 
fatto." 68, 317. 


eA Table. 


f the wife marry, the appeal is gon though 


"8 
APP. 
What ſhall be a go0d plea in an aþpeal. 68 

8 [ 
When an appea/ muſt be brought. "Be 
A Feme may have an appeal of robbery, &<c. 


Appeal of death is annexed ro widowhood. 
ibid. 


. the ſecond husband dye within the year. 
ibid. 

Where pending the appeal the Feme mar- 
ries, the writ abates. 69. 
Whicte after/Judgerhent 'in' appral the 'wif 

marries,ſhe ſhall never have Execution of 


death. ibid. 


Tf 'the husband be atrainted and flain, the 


wite, but not the heir, ſhall have an ap- 
peal. = ibid. 
Hermophradite, if the male be predomi- 
nant, 'ſhall have an 'appea/ as heir, blie 
'not temile. | bid. 
Appeals may be removed by Certitrars. 
I76, 

Where principals and accef[0ries arc did. 
ged in appe4ls by bill, ard where by ori- 
__ op | 183, 420. 
Tryal in appeale by batrell. - 247,248. 
Where the plaintif or defendant ift 4p} cal 
of Mayhem may appear by Attorney. 

| | 312, 313, 

Appellee in murder caninot juſtifie, but muſt 
plead xox calp'.. _ 316. 
Appellee in Vayhein may. plead that he did 
wt ſe aefendendo. 11d. 


tat exceptions were at Common-lay to 


appeals. 317. 
Where appeals ſhall abate. _ ibid. 
What certainties ought to beinthe Counts 


_ of x ag | | 317, 318, 
What the Appeliant is bound to prove in 
evidence. | 318, 
Where the Jury in appeal finde one guilty 
at another day then in the count, yet the 


— verdict is good. , «bid. 
Where Parol ſhall not demur in appeale. 
320. 


The puniſhment of Appellants and Abettors 

at Common-law and now. 383, 384, 
Where an appea/ ſhall be ſaid ro be brought 

per malitiam, & te cont”. 384. 
Who may aber in affeal, & e cont', ibid. 
Which ſhall be faid to be a falſe appeal. ibid, 
Where acceſſoties ſhall be dif harged in 
appeal. | | 385. 
Where principal of acceſſories ſhall recover 
 damape iti appeal. 385, 386, 538. 
What ſhall be {aid ro be a good acquital in 
appeal, 


ASS. 


appeal. 


- peal. ibid. 
ſullices of Nifs prius may inquire, bur can- 
not give judgement of damage in. ap- 
*peal. 386. 
Where damages ſhall be given againſt the 
Appellant and not againſt the Abertors. 


. ibid. 
Where the Plaintif is ſufficient, the Abet- 
, tors ſhall nor be inquired of, ibid. 


ow. inſafficiency ot Appellant ſhall be 
- found, ibid. 
Who might have a conſpiracy at Common- 
. Jaw for a falſe appeal. ibid. 
What ſhall be a ſufficient finding of Aber- 


tors, #b1d. 
Whar remedy if the Jury give too ſmall 
_ damage in appeal. * 387. 
No«delay to be uſed in appeal-. ibid. 
Juſtices of peace may receive appeals by 
Bill. 420. 
Where an appeal for Rape lyes. 434, 43S, 
430. 


Aſſetts, 


Where the heir ſhall be barred by warran- 
ry of tenant pey curteſie without aſſerts, 
 & econt.. 292, 293, 294. 
Where warranty of tenant in tail isno bar 
. withour aſſerts in fee-ſimple. 293. 
Afſſetts to bar an heir muſt reſpeR the eſſen- 
tial quality of the inheritance whereof he 
15 to be barred. ibid. 
AſiiRe, 
Where aſſizes are to be brought and taken. 
24, 25» $3, 340. 
Aſſize1s "or remedium and not to be 
delayed. 24, 236. 405, 411, 
Antiquity of writs of aſſize. 24. 
Of what an afize lay at Commor-law, 
| | ibid, 
here a re-attachment lyes in aſſize. 2F. 
Where an aſjjze may be adjourned .. , 30. 
Where an aſſize of Darrein preſentment 
ſhall be brought , and judgment given. 
+5 FO 27, 356,362. 
Where Plaintif in aſize may execute the 
recovery by Entry as well as the She- 
rf. 83. 
Where Gardian ſhall havean aſſize. -134. 
Where Abbor ſhall have an aſize for diſlei- 
' fin of his predeceſſor. IST, 
Where damage ſhall be recovered in aſ- 


A Fable. 


385. | 
Where no damage ſhall be recovered iu ap- | 


nd 
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ATT, 
ſize, 235, 264, 285, 286, 287, 288, 
- 289, 330, 
Where, the Plaintif or Tenant may be ef- 
ſoined, 248, 249, 411,418, 
Ar what times aſſizes ſhall be taken. 264. 
Whar ſhall be a good bar in aſſize. + 291, 
\ W/E 4c 2... » $14, 415; 396, 397, 
Where ſeveral perſons may joyn a 6h 
$11 3493 \ +." ZOP. 
Aſſize'of freſh force lyes not by Original 
; bur Bill, [ca hy, + -:- 33d. 
Where Corporations hold plea of aſſizes by 
cultome. 1174 
Where one may have an aſſize of landsin 
; eXrent. 396, 397. 
Of or for what an aſſize- may be brought, 
iti 1 +, 01,412,413, 414. 
What puniſhment tenant in .\af7ze -thax 
pleads a record and fails, ſhall have. 41t, 
ye +412, 413; 414, 415. 
Where a Certificate in aſſize -ſhall be gran- 
. ted. 414,415,416. 
Where ſome of the Recogniſors of an aſſize 
be dead others ſhall be added. ' 415. 
Where upon a Certificate in aſſize, deeds, 
&c. dated ina foreign County ſhall be 
tryed, 415,416. 
An Oxe an ancient duty taken in afſize after 
. . the Cauſe ended. -. 416. 
Nq Juror not ſummoned to be returned in 
an aſfſize. 426, 
How Juſtices of Ns prizes ſhall proceed in 
aſſixts. 422,423, 424, 425, 420, 


Attainder, 


Who1hall be ſaid to be attained. 183, 184, 
The, King cannot -give. or pramiſe lands or 
goon of any before attainder. -: .- 1 48. 

ar. forfeiture the-King ſhall have by ar- 
teinder, vide annum, diem, & vaſtum, 
forfeiture conv1(ti taken for attainted. 37. 


W 


Attaint, 
An attaint and Judgement thereupon at 
- Commor-law, 7 ul ts ++ 130, 237. 
Where an att4int ſhall be brought. 25. 
In what actions an attaint lyes,;- - 130,237. 
Statutes concerning attaiyts are but in affir- 
mance of Commor-law, 161d. 
Defendant in attaint ſhall not be eſſoined. 
2 v8 5” © 249. 

Attaint is within 14 E. 3. cap. 16. en. 
nor named... . .@ Gs ww hae Ca 
Where an attaint lyes though witneſſes be 
joyneq to Jury. 662. 
GCC Attorney. 


FR 


ATT. 


Attorney, 


Where one may make an Attorney to doe 
ſuit ſervice, but not ſuit real.99, 100,225 
Attorney, not Judges (as free ſuicors) in 
Court baron. 100 
What remedy if the Steward refuſe an Ar- 
forney. wy | 161d. 
Attorneys to uſe no deceit in pleading to in- 
veigle Courts. 113,114,115,116,117 
Who are fit to be Attorneys. 215 
How an Attorney ſhall be puniſhed for ſu- 
ing out a Capias without an original. 215 
Number of Attorneys decreaſed by Parha- 
ment. 249,250 
Where Plaintiff or Defendant m an appeal, 
or AQtion of Mayhem may appear by 
Attorney. 312,313 
Where the King by bis Prerogative mighr 
licence one to make an Attorney. 378 
When a warrant of Attoryey is determi- 
ned. ibid. 
An Eſſoin de malo le&; lies not for an Ar- 


torne). 394 
Anudita querela, 


Where it lies for a purchaſor whoſe lands 
are extended to make the reſt contri- 
bute. 396 


Averrement, 


No averrement againſt a Record. 42,380.yet 
may have remedy by ex parte tals. 
Where colluſion may be averredand where 
nor. IIO,111,112 
Averrement againſt Eſſoins given by pp. 1. 
cap.44. 252,130 
Averrement againſt Protections given by 
31 Ed.1. de protett1on. 253 


Where averrement of Covin may be general | 


and where ſpecial. 368 
Where ſufficiency of plaintiff in Appeal 
ought to be found by Jury and not avey- 
red. 386 
Where an averrement may be againſt a fine. 
F15,517;532,523,524 

Where a valuable conſideration in a Bargain 
and Sale not expreſſed may be averred. 
672 


Auncient demeſne, 


Where tenants in awncient demeſnue may 
make Attorneys, 


I'Q00 


A Table. 


Where an Action for maintenance lies in 
auncient demeſ ns. 208 
Where they ſhall pay toll. 221 
They a#nciently manured che Kings demeſnes. 
ibid. 

Where an Action of Waſt heth in a#xciext 


demeſne. 306 
Where ancient demeſne may be extended. 


Where awncient deme [xe ſhall be tried in AL 
ſize. ibid. 
Where — ne 1$ a good plea. ibid. 
What privilege tenants in 4» cient demeſne 
have. 543 


—— 


Barretiors, 


The Erymologie and ſenſe of the word, 
196,225 


Bargain and Sale, 


Bargains and Sales for years paſs withour 
Inrolment. 671 
The Statute of Inrolments exterds onely to 
eſtates of inhcritance and freehold. 565d. 
Where the bargaizor betore Irrolment er- 
feoffs the bargainee, he ſhall be in by the 
feoffment. 671,672, 
Whac a Bargain and Sale 1s. 672 
Inrolment of a Bargain and Sale is nor 
pleadable as a feoffment. ibid. 
What words amount to-a Bargain and 
Sale. ibid. 
Where the intention in a deed appears to 
paſs an eſtate at Common-Lay,, nothing 
ſhall paſs by way of uſe, but according ro 
the intention. | ibid. 
Where a valuable conſideration in a Bar- 
gain and Sale not expreſſed may be aver- 
red. ibid. 
Where a conſideration given by one 1s good 
to convey the eſtate ro divers. ibid. 

A Bargain and Sale muſt be in writing and 
in parchment, or in paper and indented. 
ibid. 

No covenant or grant can be made to one 
not party to an Indenture , otherwiſe of 

. @ deed. | 673 
A Bargain ard Sale binds not a feme covert 
bur by cuſtome. ibid. 
An infant may avoid a Bargain and Sale 
at any time. ibid. 
Where a tent may be reſerved upon a Bar- 
gain and Sale. ibid. 
If che ſuperiour Courts be removed from 
Weſt min- 


BAR. 
weſtmiafer, yet the incolment of a Bar- 
gain and Sale 1s good. 674 

How the fix moneths for inrolment ſhall 
be accounted. ibia. 

Where the bargainee from the delivery of 

of the deed ſhall ayoid meſne incumbran- 

"£3, 674,075 

Where the eſtate paſſerh, though bargainor 
and bargainee die before inrolment. «614. 

Where a Releaſe to bargainee before inrol- 
ment is good. 675 

Where a Bargain and Sale by bargainee be- 


fore inrolment is good. ibsd. 
Where a Bargain and Sale by parol is gaad 
by cuſtome, _ 


Where a Seal of a Deed ſhewed, or incu- 
ſtody of the Court is broken off, che Court 
ſhall inrol the Deed. 676 


Baron & Feme, 


Where feme that recovers dower ſhall be 
ſaid ro be in by the husband. 153, 154 
Where baron & feme ſhall joyn in Action, 
e cont, + 236,563 

W here they joyn in Action, damage muſt 
be onely given to the husband. 236 
Where baron & feme be vouched, the ſeiſin 
of the feme and her anceltors may be 
counterpleaded. 244 
Where the baros ſhall be puniſhed for Waſt 
done by the feme, & e cont”. 303 
Where a feme cannot be diſſeiſed during 
coverture, | 343 
Where a fewe may avoid a recovery by de- 
fauic,render,&c. againſt her husband. 342 
Where a recovery againſt the baron ſhall 
bind the feme. | ibid. 
Where the feme ſhall be received upon the 
barons default, & e cont”, 342,345 
Where a 20d ei deforceat lies upon a reco- 
very againſt barou and feme, 350 
What damage fhall be given in appeal 
againſt baron and feme. 385,386 
Where a Ceſſavit lies againſt a feme covert. 
401 

Where-a feme covert ſhall be bound by a 
fine for the non-claim of her husband, & 

8 cont*. 516 
Where « Bargain and Sale by baron and feme 
binde not the feme bur by cuſtome. 573 
Where baron and feme are tenants in tail, 
and the baron levies a fine, the femes 
eſtate is not diſcontinued. 681,682 


Where a feme uſually trades, her contrat 
713 


ſhall bind her husband. 


AT able. 


Where the ſale of a 
ket fhall be good. 


| Where the iſſue of 


BAS, 


feme covert 1n a Matr- 
ibid. 


Baſtaray. 


ſons divorced are 
v9 


' How baſtardy ought to be certified. 


, Where an Allize of Aforrdaxcefter lies nor 


— —— — —_ 


age, 
| Special baſtardy ſhall be tried-in remporat 


tor mulier pniſne againſt baſtard cigne. ib. 
Conſtitugzon of Pope and labour of Clergy 
to legitimate children born before mari- 
97,98 


' Cobrts, general in ſpiricual. 
Where baſtardy ought to be pleaded. 2on 


Bail & Bailable, 


What perſons are bailable, and by whom. 


' -- 190, 191,44 
What perſons are not bailable. 186 ih; , 
1 - 188,18g,42 
Replevin is- applied to tlie Sheriffs co rake 
pledges and ba;/ co ſuperiour Courts. 186 
By the ancient Law all telons- bailable until 
conyiction. 186,187,188,1$9.,190 
Where neicker principal nor acceſſary are 
hailable. + 186 


Whart forfeiture for taking infufficient bal. 
190 


Biſhops. 


Every B:/ſhoprick.1n England 18 of the Kings 
foundation, and holden per Baroniam. 3, 

F 79,585,586 

Why Biſpops pay no Reliefs. 7 
To whom fpiritualties and remporalties of 
Biſhops belong in time of vacation, and 


| who may have then. 15,152 
How Biſhops were anciently made. IS 
Biſhopricks not to be ſold. ibid. 
Biſnops conſent to Statutes in part. 18 
Where a Biſoop ſhall be amerced,c+ e conty”. 

xt, 28, 120 


Biſhops are onely to be commanded by the 
King or his ſuperiour Courts. 30,325 
Where anciently 3:/5op and Sheriff wenc 
Circur, | 70 
How the privileges of B:hopsandClergy ſa- 
ved by Magns Charra, and how bound 
thereby. 1.457 2: . Fy07 
Whar a Suffragan Bi/bop is. | 79 
How B;fops ought ro certifie baſtardy. 97 
Whar certainty ought to be in B;/bops Cer- 
ehcares. 623 
Where 


Where Zifheps, &c. being ſecular, not re- | 
\\pular perſons, may have'- goods, make | 


wills, &c. 151,457 
What writs or ations lie for or againſt ſuc- 
ceſſors of a Biſhop. 152,153,154,155 
Biſheps may nor commit waſt in the lands of 
.. their wards. 13,202,299 
Where. the —_— of voucher to a 
. Biſhop muſt be-to him and' his predeceſ- 
+ ſors, not anceſtors. | 244 
Biſhcps named' in wy. 1, cap. 51. croling a 
Canon to ſhew their aſſenr, 265 
Law. intends Biſhops doe right in granting 
! Inſtitutions. | 35 
Where a ſucceſſor of a Biſhop may be barred 
.- of his preſentation by an uſurparion. 358 
What the King hath after every Biſhops 
death. 1, 


| 491 
No Eccleſiaſtical dignities to be enjoyed by 


:- rangers. | 583 
Where Statutes may be made without B;- 
"pL $85,586,587 


Great extortion committed by Biſhops. 586 
B:ſhops; ought to be reſident on their Sees, 

bp; 625,626 
Where an Action lies againſt a Biſhop, or 

he may Fe indited for not aſſoiling an 
- - Excommunicate perſon upon caution, or 
. fora thing not within his conuſans. 623 


A T able. 


| 
| 


—_— 


——— 
- 


7 | 


| 
| 


rt ee ee ee eee, 


B;facps proceedings in Eccleſiaſtical Courts | 


under the name, ſtyle, and ſeal of the B;- 
ſoops, warrantable by Law. 685,686,687 


Books, 


No books bound to be imported. 745 
No books imported to be bought by regal 
| ibid. 

Where the Lo. Chancellor, Treaſurer, and 
rwo chief Juſtices may ſer prices on books. 

| ibid, 


Bridzes, 


By whom bridges ought to-be repaired art 
Common Law. 700,701 
No man bound to repair a bridge but by te- 
nure or preſcripnon. ibid. 
Where one hath repaired. a bridge of alms, 
or ſor common good once or twice, he 

1s not bound afterwards: ibid. 
To repair a private bridge a writ lies. 701 
Ponrage is Toll for reparation of _— 
© ibid. 

No min compellable to make new _ 
ibid. 

What alteration is made by 22 H.8. cap. 5. 


| 


— 


ſor repair of bridges 701,902,703,704; 


70 
Who may make taxes for repair of bridge. 


All privilege to be free ſrom repair of bid 
ges 1s taken away by 22 H.8. 6ap. 5. 


Freehold of bridges is in the owner of the 
ſoil. 705 


Bulwarks, 


Who may ere bulwarks, caſtles, &. 30 
-Tewmipore H.2. 1115. Caſtles in England. 31 
Conſt abularins taken for a Conſtable of a 
- Caſtle. 31,33,24 
Every Caſtle contains a Mannor, 31 


By-1 aws vide Corporation, 


 Cambridze, 


Founded by King Alfred who begun his 
reign $72. and died 901. Prefat.pag.s. 


Canons, 


Canons made- 1258. by Beniface Archbi- 
' fhopof Canterbury incroaching upon the 
Common Law diſobeyed by the Judges. 
42 H.z. Parliament would confirm no Gs 
ens made againſt Law. 600 
Canons againſt Law never allowed in FE ng- 
land. ; 647,652,653,658 
Canon void that Biſhops might bequeath no- 
thing belonging to their Churches. 653 
Biſhops named 1n yp. 1. cap.51. crofling a 
Canon to ſhew their aſſent. 265 


Capite tenure, 


Who ſhall be ſaid to be tenant in capite. 
| 64,65 

How a tenure in capite may be made, 64, 
692 

Tenure in capire is for the honour and de- 
fence of the Kingdome, G31 


Carriages, 


No mars carriage to be taken for the King 
without paiment. 34,35 


Lords, Knights, and Clergy-men exempted 
from carriage. 17 


This 


C ES. 


This privilege granted for hoipitality ſake. 


35 
Caſtles vide Bulwarks, 


Caſtle gard. 


By whom the ſervice may be done. 34,10 
Where the ſervice ſhall be diſpenced with. 


34 
Certiorari. 


Where a Judgement given before a Sheriff 
may be removed in B. R. by certiorari. 
23 

Where a certiorar; ſhall be granted to pro- 
cure a rediſſeiſors diſcharge. 115 
Wher a tertiorari ſhall be to the Sheriff and 
Coroner to remove appeals, &. 176 
Where a certiorari ſhall iſſue ro certifie a 
verdiR, 424. 
Where a certiorari lies to the Court of Ex- 
chequer to certitie a franchiſe, 452 


Ceſſavit, 


When firſt given. 295,401;402 
Of what, againſt whom, and for what ſervi- 
ces it lies. 295, 296, 297, 298, 401, 402, 
459, 460 

What is traverſable in ceſſavit. 296 
Where the Jury in conſcience ſhall meaſure 
the quantity of ſervices. ibid. 
What ſhall be a good plea in ceſſavit. 266, 
298 

Where land ſhall be ſaid to lie freſh. 296 
Where arrerages may be tendred, and by 
whom, and what ſurety taken and dama- 
Fes aſſeſſed. 297,298,460 
Judgement in ceſſavit is final. 298 
Where a ceſſavit lies againſt one and the te- 
nure alledged in another. 401,402 
Who may joyn in ceſſavir. 402 


Chaſe vide Foreſt. 


Challenge. 


Any man may challenge for the King, ſhew- 
ing particular cauſe which ſhall be tried. 


431 
If a felon challenge above 36. he ſhall be 
hanged, 178 


Chancery & Chancellor. 


Chancery is officina }uſtiovie ever open and 


2A T able. 


| 


CHU, 


never is nor can be adjourned. 53 
Habeas corpus may be granted out of Chax- 
Cery In Vacation. | ibid 
Where the Chancellor ex officio may grant 
pardons. 316,317 
Regiſter of Chaxcery of great antiquity and 
authority. "v 406 
Maſters of the Chaxcery aſſociated to- the 
Lord Chaxcelloy. 407 
Why the Chancellsr ought to follow the 
King. 552 
Chancellor keeps the great Seal (clavys ye 
gu ) | ibid. 
When a Court of Equity firſt began in 
Chancery. $52,553455 
Several Lo. Chancellors ſate in'Co. Ba. an 
argued. matters in Law. $52,553 
Artiquity of the Chancery. 553,554 


Charec, 


Superiour not charged as long as the inferi- 
our 1s ſufficrent. 382 


Church, 


Churches privileges granted & confirmed, 4 
Eccleſia eſt infra etntem &. in cuſtodia Re- 
HE. 

Adminiſtration of Sacraments and Sepulrate 
make a Charch. 363 
Pariſhioners ought to. repaire Charch and 
Churctyyard, and publike but not private 
Chapples, and the Parſon the Chancell, 

| 489, 653 

When a Chxrch ſhall be faid to be plea 
conſulta, | 358 


Cinque ports, 


Cuſtome of cixque ports and other places to 
arreſt one for anothers debt taken away: 
by W.1.cap.23. 205 

Which are the cinque ports. 556 

Conſtable of Dover caitle is Warden of the 


Cinque ports. ibid. 
What juriſdiction the Conſtable hath. 556, 
_ $57,558 

Ports privileges and when and how granted. 
$5745 j 

Where the Ports are not exempt our of the 
County. $57 


No writ of Error lies to reverſe a Judge- 
ment given in the ports but at ShepWway. 


| $57,555 

Where writs ſhall be direRted to the Con- 
ſtable of Dover Caſtle. 556,557 
Ddddd Clergy. 


CLE. 


Clerey, 


ff a Clerk appear upon bail atd will not af- 
ſwer by hs of his privilege, hisbail 
ſh4ll nbt be arnerced. 1; xg0 
No Clerk to bedelivered to the ordinary be- 
fore the Crime found. 163, 164 
Ordinary finable for demanding one to be 
4 Clerk that is none. 164 
Clergy not to be allowed till the priſoner 
have the benefit of his challenge. 164 
PurgSation taken away by 18 Eliz. cap. 6. 


165 
What one that bath his Clergy forfeirs. 
629 
Whio ſhall have Clergy, 1& e cont”. 150, 


634, 635, 636, 637,629 
Clergy-men to have Clergy twice. 637 


Clerey-men, 


Their ancient privileges granted and confir- 
med. 3 
Free from purveyante of goods. 3,35 
Not to ſerve inany temporal Office by rea- 
ſon of their lands. 3, 625 


A T able. 


Not to goe to Wars in perſon. 4 
Quit of Toll, &c. for their Eccleſiaſtical 
_  Boods., ibid. 
The goods of themſelves, and Farmours, 
not to be taken by the Kings Officers. 


ibid. 
No diſtreſs to be taken in their ancient In- 
_ - heritance. 4,627 


Their bodies not to be taken upon a Star' 
Merchantor Staple. 4 
Their goods Eccleſiaſtical not to be taken 
by & Sheriffs, but by the Biſhop upon a 
 Levari fac upon a Recogn, 4,472 
Where a Capias lyes againſt him,@ e cont*.4, 
Not to appear it Leets or Tourns, 4, 120 
Not to be amerced for their Spiritual pro- 
Motion, 29 
Free from Carriage for the King, 35 
Not to be puniſhed in a Writ of right of 
Ward. 90 
Clerks contain all Eccleſiaſtical -perſons Re- 
gular and Secular. 121, 258 
Religiofi properly taken for Regulars, 151 


Difference between Secular and Regular 
perſons. ibid. 
c—_— heretofore Clerks in Chancery, 
and other Courts. 212 
Stewards in houſe to!Noblemen, Juſtices, 
&c. | ibid. 
Jadges anciently Clergy-men, 265, 268 


Stat* of Mort-mayn extended by equity 
becauſe of rhe multitude of evaſions by 
Church-mty. 431 

What Fees Clergy-men pay when they doe 
homage to the King. 462, 463, 464 

Puniſhment in Court chriſtian for laying 
violent hatids on a Clergy - man. 492, 


493. 
Juſtice denied to the Clergy, Temps E. 1. 


2 
No Eccleſiaſtical dipnities to be en ove by 
ſtrangers. 583 
4 R. 2. Clergy had a third part of the Realm. 


e 584 
Clergy-men not compellable ro be Knigh- 
_ red. ; 598 
To be reſident ontheir Cures. 624,625,626 
No diſtreſs to be taken of Clergy-men, 
in the high-way, or their ancient Fees. 
627 

Poſſeſſions of the Church are the endow- 


ment of the Church. ibid. 
With what Tenths Clergy are charged. 
628 

They may have Clergy twice. 637 


Clergy-men tryed and executed by temporal 
udpes. | 634, 635 
Where a Clerk confeſling Felony before a 
Temporal Judge coutd nor make his Pur- 
Sation. 638 
AClerk delivered to the Ordinary ought to 
be degraded. ibid. 

A Clergy-man might wave his priviledge and 
* berryed at Commoen-law. 638 
Knights Templers and of Saint Zohn Ferws 
ſalem-, when founded and diſſolved, and 
whar great privileges chey had. 43 1,432, 


465 
Clath and Clothing, 


The length and breadth of broad cloth. 41 
Clothing brought to perfeRion in England, 

Temps E. 3. ibid. 
Importation of -cl/oth prohibited. ibid, 
Cloth the worthieſt and ricſheſt Commodi- 

ty of England. ibid. 
Per 11 E. 3. cap. 1. Felony to carry wooll 
, outof England. 60 


'Ciiſtome granted upon cloth. 60 ' 

What Cuſtome is due for new Draperies, 
and what for Aulnage. 62 

What Woollen, Linnen, or mixt Stuffs ſhall 


pay for Cuſtome and Aulnage. bid. 
Colluſion, 


COL. 


Collufion, 


Feoffments per colluſion void per Marleb. 
Cap. 6. IIO 
Colluſio duplex, apparent & averrable. 161d, 
What Feoffments, Grants, &c. ſhall be ſaid 
to be made by colluſion. 110,111, 112 
Where a Feoffment is made by coll« ron, the 
- Lord ſhall recover his Relief per 34 H.8. 
cap. 15, 110 
A Feoffment now made by coll#ſrox 15 only 
void for a third part. II 
Where col/ufon may be averred, & e cont”. 
-; 036, LIT; 113 

Where the King ſhall take advantage of a 
Feoffment by colluſron made by his Tenant 
of Lands holden of a meſne Lord. 111 
Collxſion muſt continue till death of Tenanr, 
ibid. 

Where and when the Lord may enter or 
ſhall recover the Wardſhip of his Tenant 


by colluſion. I1I1,112 
Fraud and Falſhood againſt Commor-law. 
215,213 


Coellufion in fallifying Recoveries may be in- 
quired by Commiition. 323 
Lands coveyed away by fraud are exten- 
dable. 395 
Where col/ufion ſhall be inquired of for 
alienation in Mortmayn. #75, 429,430 
Sale of goods by Covin alters no proper- 


ty. 713 
Common. 


Where the Lord may make approvement 
of his Waſt. 85, 86, 474,475 
Where the Lord may have common appen- 
dent in his tenancy, 85,474 
How common appendent firſt  Y 86 
Land improved muſt be incloſed , in de- 
fault of incloſure Coymoner is no Treſpa- 
ſer, 7 
Where, if a Commoner purchaſe the pare 
approved, his common 1s not extinguifh- 
ed in the reſidue. ibid. 
What remedy Commoner hath if Lord up- 
_. on approvement leave ſufficient, 88 
W hart remedy Lord that approves hath if 
- his incloſures be chrown down. 476,477 
The part approved is diſcharged of com- 
mon. 87 
Whar ſhall be ſaid to be agood approve- 
ment, ib1d. 


How the ſufficiency or inſufficiency of lea- 
ving common ſhall be tryed, 


88 


A T able. 


COM, 
Where no approvement ean be made. $87, 
Where Lord hath commoes in his Ye 
land, Tenant may approve. # 474 
Where a 20d permittat lyes of commoy. 
406 
Where an Aſſize lyes for taking common in 
a ſeveral ſoil. 413,419 
What inlargement a Commoxer may make 
of his Curnilage, cc. 476 
Where commex may be had by Uſage, not 
Preſcription, 477 
Whar ſhall be a good Title to common. ibid. 
Cottages to have no common. 740 


Common-pleas, 


Per Mas. Chart. cap. 11. to be held in a 
lace certain. | 21 
What miſchiefs were before that time. 21; 


22 

Why ſo called, and of what they have cog- 
mzance, 23 
Antiquity of common-pleas. 22,23 
Court of common-pleas lock and key of 
_ Commor-law, 2> 
Whence a Record may be removed in Com. 
Banc. 23 
Common-pleas anciently held in County- 
. court. 70 
Coram 7uſtic' de Banco is the common- 
_ —_— 
What power Com. Banc. hath to diſcharge 
a Rediſſerſor, I15 
What Juriſdiction Com Banc? in writs of 


falſe Judgement. 138 
Iſſues in Com” Banc? anſwered tothe Ex- 
chequer. . 254, 255 


In Com* Banc” in Scire fac* the Tertenant 
- muſt benamed, in other Courts the writ 
1s general, 472 


Common- fame. 


Common fame defined. $2 
Where upon common fame a man may. be 
apprehended for Treaſon or Felony. 561d. 


Common weal, 


Church and State like Hypocrates twins. 
158 

Actions for waſt _ prejudicial to & 
Common-Wwealth ſhall be . extended fa- 
vourably. 305 
Breed of Salmons to be preſerved. 478,479 
New Judges, new Courts, new Offices, new 
Ddddd 2 Cor- 


CO M. 
Corporations, hurtfull to the Common- 
wealth. 540 


Commiſsions, 


Wherefore the clauſe ( fatturi quod ad ju- 
ftitiam- pertinet fecundumy legem-O& con- 

. ſmetndinem» Anglie ) 1s in every Com- 
miſſion. 51,57 
What commiſſions are conſonant to Mag. 
Chart. & e cont*. 4 
Several commiſſions of Oier & Terminer , 
and wherefore grantable. 419, 420 
Where commiſſions diſcontinued, expired, 
&c. ſhall be removed in Bay. Regis. 419 
Where a commiſſion of Oter & lerminer 
ſhall be ſuperſeded. ibid. 
Wherethe King is reftrained to grant com- 
m1ſſions of Oter & Terminer. 
The Stile of Records before Commiſſioners 
of Oter & Terminer. ibid, 

' No new cemmiſſion can be framed but by 
Star? 478 
Commiſſion:of new Inquiries and new Inven- 
' tions condemned by Parliament. 478,479 
Commiſſions of Trailbaſton, and upon Ar: 
per Chartas, granted. þ © 
Where commiſſions determine by demye of 
the King. 175 

” & 20 E,1, commiſſions to inquire of 
Spreader of falſe rumors. 229 


Purveyors commiſſions to be under the great 

Seal, 545 
Computation of time, 

When Advent , Septuageſoma , and Dua- 


. © reſmebeginand end. 
Where in Appeal the day is taken for- day 
 narural. 318 
Hora conſtat ex 40 momentis. #id. 
The year and day for bringing Appeals, ſola- 
ry , and ſhall be acconnted from the 
eath. | 320 
Where /emeſtris ſhall be accounted folary 
' months. 361 
'Gmle- of Aug* & S Peter ad vincula, all 
one, 1* Aag”. 423 
Nativity of the F3r8in Aſary,'s. Sep. 478 
S Martyn, 11. November. ibid. 
Ad Fefbwn Sant Fohannis Baptiſte , & 
 ſemilia, ſhall be intended on the Feaſt- 

- day. ibid. 
'Feaft of S* Michaet the Archangel, 29 Sepr. 
- 'and © Michael de monte Tonka 16. No- 
vemb. 485, 486 
How the year and'day for non-claim in a fine 


A T able. 


420 


CON. 


ſhall be accounted. 5 
The day of return in re«! aQtions is none of 
the 15. 68 


How the 6 months for Inrolments ſhall be 
accounted. 674 


Confirmation. 


Where the Lord coyfirms the eftate of big 
Tenant held by certain ſervices, he ſhall 
have a Contra formam- F coffamtnts. I18 


Conſpiracy, 


What Judgment ſhall be given in conſpiracy, 
384, 562 

Where a conſpiracy lay at Common- law, 
396, 562 

Where a conſpiracy lyes now, & e comt".562 
Where an Action lyes for a coyſpiracy in the 
Eccleſiaſtical Court. ibid, 


Conſtable & Marſhal, 
Where Felony ſhall be determined before 


them. 51 
Where anUtlary ſhall be reverſed upon the 
* Earl Marſhal's Certificate. 428 


What Fees are due to the Marſbal for 
Knight-hood, or doing homage. 463,464 


Continsal claim, 


What ſhall be ſaid a good c/aim or Entry. 
483 


Contra formam Coliations, 


Where, for whom , and for what land it 


lyes. 457,458 
Where it lyes upon an alienation. "ibid. 
It tyes not of an Advowſon, but Founder 


H preſent. 459 
Contribution, 


No- contribution lyes for Parceners before 
iciIONn, I19 


Where a writ de contribatione facienda lyes, 


& e cont”. 119,120 
No contribution can be where the poſſefiion 
is undivided. I1g 


Connſans de Pleas, 
Where the Grantee may wave i one time 


and take it at another. 130 


Where 


COL. 


Where, and who may demand connſayns de 
plea, & e cont”, 140 


C011, 


6E. 1. Silver bur 20 © the ounce. 311 

Whar Sterling money is, and why fo cal- 
led. 

How many ounces the pound of Gold or 
Silver is. | ibid. 

What allay may be of Silver or Gold: 575, 


$77 
Denarius ancient money of England. $75; 
57 
How Plate muſt be marked. 576 
No counterfeit ſtones to be ſer itt Gold.;h14. 
What prerogative the King hath in Gold or 
Silver. 576, $77, 578, 579 
The ſeveral monies betore and fince the 
Conqueſt. $77; $75 
By Engliſh money is intended all Gold or 
Silver currant here, though not coined in 


England. 742 
Copyholder. 

A Copyholder cannot doe ſuit by Attorney. 

Tenant per Copy hath no Freehold in bits. 


325: 


Cornage 


Es a tenure by Knight-ſervice, but ſhall pay 
no Rehef. 9 


Corone, 


Who may hold Pleas of theCrows.30,31,32 
Which are Felonies ar Common - law. 


147, 148 
Which ſhall be Murder. 148, 149 


Where Judgement upon Demurrour is gi- | 


ven againſt a Felon he ſhall be hanged. 
178 

The puniſhment of Miſpriſion or Conceal- 
ment of Felony. 173 
If a Felon challenge above 36 he ſhall be 
hanged. 178 
Judgement of payne fort & dire ar Com- 
mon-law, and to what ir exrends. 175, 
178, 179 

Where one ſhall be ſaid to ſtand mute. 177, 


178 
The Judgement in payne fort & dure, and 
why ſo ſevere, 178, 179 


Rape 9xid, and how puniſhable. 180,181, 


182 


AT able. 


COR, 


What Felons are bailable and what nor, 


186, r$7, 188, 189;190 
Grand && petit Larceny qz14. 189, 190 
The Intent makes Felony. 201, 315 


No Felony ro ſteal a tame Dear unleſs ic be 
known. 20! 
Encroachment of Juriſdi&ion by Eccleſiaſti- 
cal Judges i8 crimen leſc Majeſtatis. $66 
Per 1 Ma. cap. all Treaſons and Decla- 
rations of Treaſons not within 25 EF. 3. 
repealed. 590 
Where one attainted of Felbny may be in- 
dicted of Treaſon. | ibid. 
No man can be beheaded bat for Treaſon: 
629 
A Confeflor is bound to diſcover Treaſon.6. 
In crimine leſe Majeſtatis no Clergy gran- 
table, t50 
Kings-Bench may bail for Treaſon. 18 
Whar forfeicure for Felony or Treaſon, vide 
Forfeiture. 


Coroner, 


His Office, Antiquity, and Diptity. 31,174, 
175, 176 

Where the Coroner miiſt joyn with the 
Sheriff ro inquire of Rediſſeiſin. 84 
How a Coroner 1s to be elefted. 174, 558, 


| | PP: .. 

Coroner determines by the Demiſe of the 
King, 175 
Number of Coroners not appointed by law. 


ibid. 

County ſhall anfwer for diſſability of Coro- 
ner. 175,466 
Where a Certiorari may be directed to the 
. Sheriff and Coroxers. 176 
What Fees anciently and now dne to a Co 
Fore. ibid. 
Of what Felonies the Coroxer of the Verge 
may inquire. 549,550 
Coroner hath no power to take confeſſion of 
Treaſon. 629 


Corporations, 


New corporations hurtfhll ro the Common- 
wealth. | 540 
What additions corporations ought to have 


666 

Where corporations hold plea of Afſizes by 
cuſtome.  . 
What By-laws or Ordinances made by cor- 
porations are g00d, & e cont”. 47,54 


Ddddd 5 Cottages, 


COU. 


Cottazes, 


The Etymology of the word, and who may 
ere& them, and where, & e cont*. 736, 

; : 737, 738 

Penalty for ereting and continuing cotta- 
ges. WE 736, 737,739 
Great inconveniencies by cottages. #740 
Cottagers to have no Common, ibid. 


Councells, 


Conſtitutions of conncells general bind not 
King or SubjeRs in England. 273, 274, 
36 

King 7ohns Chartre to hold the Crowne of 
Exoland of the Pope, burnt atthe conn- 
cell of Lyons. 274 
Conncell of Lyons or Lateran, when held. 
; 273, 361, 641 
Provincial Conſtitution of $imon Mepham, 
1332. 645 


Counterplea de Youcher, vide Voacher, 


County, 


England divided into counties. 71 


County-conrt, 


Caria comitatus is the county-conrt and She. 


riffs Tourn. 69, 121 
When county-conrt was and is to be holden. 


| 70,71 
When Sheriffs Tourn to be holden. 69,70, 
71,72 

When Leetsto be holden. | 72 
Of what Sheriffs may hold plea in coxnry- 
conrt. 70, 139, 311, 312, 313, 380 
Leets derived our of Sheriffs Tourns., #51 


Stile of Sheriffs Tournis cx7ia viſus Franck- | 


pledg. 71,72 
Tourn and Leet have one Stile and the ſame 
Juriſdiction, and both Courts of Record, 
and of what they may inquire. 71, 72, 
143, 147, 165, 172, 181 

View of Franckpledg 1s parcel of the She- 
riffs Tourn. | 72 
Oath of Allegiance to'be taken at Leet or 
Tourn, 73» 147, 148 


Who ought to come to Tourns, Leets, ,or 
Hundreds , or be amercied. 120, 121, 
* 122, 147, 148 

Sheriffs in Tourns, and Stewards in Leets, 
may amerce. 


136 


eA T able. 


COU. 


Connty-coxrt iS no Court of Record. 140, 
| 30, 380 

Of what Lords of Hundreds may hold 
Plea. I40 
Hundred Courts, no Courts of Record.143 
What is inquirable and preſentable in Hun- 
dred Courts, 142, 143 
In connty-conrt the Suitors, in Tourn the 
Sheriff, and in Leer the Steward , are 


Judges. . I90, 225 
The proceedings in cozaty-conrt by Juſh- 
ces 312 


The proceedings in Tourn or.Leet upon Pre- 
ſentments or Indi&tments. 387, 388 
Adultery, &c. anciently puniſhed in Leers 
by the name of Letherwite. 488 
What Officers were and are choſen in coun- 
m_ 588, 589 
Tithes anciently determined in the Sheriffs 
Tourn. G61 
Cotrages and Inmates may be puniſhed in 
Leer, 739 


Court-baron. 


Free Suitors Judges of it. 99, 100, 119 
Fines for Beaupleader paid yet in ſome 
coonrt-barons. 123 
What remedy for falſe Judgement in courr- 
 haros. 138 
Of what they may hold plea. 140 
Tenants not compellable to ſhew their 
Deeds. 142 
Conrt-baron no Court of Record. 143 
In coxrt-baron all pleas determinable by 
wager of Law. ibid. 
A Lord may preſcribe to determine all Pleas 
by Jury. by ibid. 
In a writ of Droit-patent plea ſhall be held 
of the Freehold, and the Lord may give 
an oath, ibid. 


Conrt-chriſtian, 


Why ſo called. 488 
Of what they have Cognizance, 488,489, 
X & 


| C. 

What puniſhment for laying violent hands 
on a Clergy-man, 492, 493 
Where tithe. wood may. be ſued for in 
court-chriſtian. 641,642,643,644,645, 
646 


1 4 

Where tithes are prohibited to be ſued for 
In court-chriſtian. 646, 647 
Eccleſiaſtical Courts puniſh pro ſalute anime 
& correttione morum-, temporal to give 


damages. 622 
Biſhops 


D AM, 


Biſhops proceedings in Eccleſiaſtical Courts 
under the name, ftile and ſeal of Biſhops 
warrantable by Law. 685,686,687 

General baſtardy ſhall be tryed in comrt- 


chriſtian, Special at Common-law, 99 
Cut in vita. 
Where for and againſt whom it lyes. 343, 


344 345, 346, 455, 456. 

Where a Sur ci in vita |yes, 455,456 
Where paroll ſhall demur in c4 i» vita, & 
e cont”. | ibid. 
Where a Feme may enter with being driven 


to her cx in vita. 456, 457 
Cuſtome, 

Cuſtomes againſt Law. 46, 47 

Cuſtomes of the Realm general and parti- 

cular. 47, 97 


Several ſignifications of Conſuetuds. 58, 59, 
: 222, 223, 5JO2 

Where a thing of common right may be en- 
larged by cuſtome. 143 
Caſtome to arreſt one for anothers debt 
raken away per JW. 1. cap. 23. 250 
A fixt cyſtome though unreaſonable cannor 
be taken away but by a& of Parliament. 
664 

Where by cftome a bargain and ſale ſhall 
bind a feme coverr. 673 
Cuſtome in Cities, &c. to bargain and ſell 
lands per parol good, 675 


—_— 


Damazes and. Cofts, 


Where damages and colts were firlt given 
ro Detendants, 112 
Where coſts were firſt given to Plaintiffs. 
288 

Where damages are too ſmall Court may a- 
ward prearer. 200 
Where the King cannot pardon damages. 5b. 
Where double damages ſhall be recovered 
for extortion of Fees. 210 
Where lands and aamages ſhall be recove. 
red. 235 
In what real ations, and when damages 
and coſts were given, and againſt whom, 
and for what time. 284, 286, 287, 288, 

- 289, 330, 368, 375, 385, 386, 416, 417 
Where a difſcifor 1s inſufficient, damages 
ſhall be recovered againſt the Tertenant. 
284, 285, 286, 287, 288, 289 

Damages were given at Common-law in per- 
ſonal and mixt ations, bur not in real. 
286, 28g 


eA Table. 


Where damages in real ations ſhall be rero- 
vered pendente brevi. 286 
Coſts are parcel of the damaves, and ſhall 
de given in every ation where damages 
are given. 288, 28g 
Plaintiff ſhall recover no more damage then 
he counts for. ibid. 
Where damages and coſts ſhall be trebled, 


& e cont”. 289 
Where a Defendant by a falſe plea ſhall not 
excuſe himſelf of damaget. 444,445 


Where damages ſhall be recovered for 
throwing down the Ircloſures of a Lords 


approvement. 466, 46 
Where coſts ſhall be recovered in Eekedd 


aſtical Courts for not ſetting our of rithes. 
G51 

Where Coſts ſhall be given in appeal bs 
the Lord- Chanceftor upon a Decree of 
Commiſſioners for charitable uſes, 712 

Where damages ſhall be recovered in Waſt, 
vide Walt, 

Where damages ſhall be recovered in Dow- 
er, vide Dower. 

Where damages ſhall be recovered in a writ 
of Ward, vide Ward. 

Where damages ſhall be given in a writ d& 
valore Maritagis, vide Mariage. 


Dates in Conrt, 
Which are dies ?»ridiri and which nor, 264, 


| 265 

A Sheriff hath no day in Court. 453 
Debt, 

Debitum-gquid ? 8g 

Capias in debt firit given by 25 E. 3. cap. 7. 

205 


Debt lay at Commor-law againſt an Admy- 
niſtrator by name of Executor, 398 
An ation of debt given for an eſcape by 
W.2.cap.11. 382 


Deeds, 


Deeds of Subjecs concluded with His teſt;-. 
bus till H.8, time. 78 
Feoffments were by deed or withont deed be- 
fore Conqueſt, 119 
Deeds are to be expounted as the Law was 
when they were made. 282 
In a dred at and on the Feaſt tobe tonfiraed 
all one, 478 
Where a Feoffment is yoid and yoidable, 
482,483 

No Covenantor prant c#n be made rv one 
NOT 


DEL. 


not party to an Indenture contained in a 
deed paroll. 673 
Day of moneths and year of Lord and King 
uſuall dates of deeds. 675 


Default and Appearance, 


Law intends every one will appear rather 
then by o__ loſe Iſſues. 124 
What ſhall be done upon a arfaxr in a 
paoere impedit, vide Quare imprait. 
Whar ſhall be done upon a defa/t at the 
nd diſtreſs. 254,255 
Where default of one Tenant ſhall be 4e- 
axlt ot another. 351,563 
What ſhall be accounted Ifſues which a She- 
riff may return fora defax/r. 453 
No Enqueſt to be taken in a real Action by 
default. 127 


Delay, 


Delays odious in Law. 124, 137, 260, 411 
Expoſitions to Stat* alwaics favourable to 
prevent delay. 137, 249, 251, 258, 260, 
290, 325, 366 

King Alfred's ſevere Laws againſt delays. 
260 

The King may diſpence with Stat* to prevent 
delays. 377 
Writs ſhall not be received in Eyre by rea- 
ſon of atlay. 377, 378 


Deputy. 


No man compellable to make a Dep#ty 
unleſs he will. 34 
Thoſe that cannot ſerve in Perſon muſt 


. make Deput ys. | ibid. 

Where Officers ſhall anſwer for their De- 

putys. 191, 466 
Deceipt. 


Where a Writ of deceipt lyes.” 39, 444, 445 
No deceipt to be uſed inpleading. 213, 214 
| 215, 216, 217 
Where Fines levied by aeceipe ſhall be 

quaſhed. 216, 217 


Detinae, 


Where dine lyes for Goods and Chattels. 
107, 341 


Deviſe. 


A T able. 


By Common-law no Teſtzment could be 


DIS. 
made of I ands, 


Where Tenant in Dower may 4::/e ALA 
SrOWINgS. 81 
No colluſion can be averred ina deviſe of 
lands deviſable by cuſtome. I12 
Where Lords in Precir.&s may prove Wills, 
231 
Diſcontinnance, 


Every diſccatinrance Works a wrons, 681 
Which ſhall be ſaid to be a Ziſcontinuance, 
or wluch nor. 681, 682 


Di [cretion, 


Diſcretio eſt ds/cernere per Logem- quid fit 
juſt um. : 56, 298 
11 H.7. cap.3. for Judges to determine 
offences by diſcretion, againſt Aſag.Char. 
and void. FI 


Diſſeiſor & Diſſeiſgn, 


No manto be diſſe;ſed of Lands, Liberties, 
' &c. or Goods, but according to Law. 
hh | 40, 47 
Where a Diſſiſor is inſufficient, damages 
ſhall be recovered againſt the Tertenant. 
284, 285, 286, 287, 288, 289 
Where an Infant ſhall be a Diſ:/cr and ren- 
der damages. 284, 414 
A Feme cannot be d:[&/ed during coverture. 


| 342 

What ſhall be ſaid ro bea aiſſeſy whereup- 
on to bring an Aſlize. 413, 414, 415 
Where one ſhall be a Diſ{ci/or tor taking 


Common ina ſeveral ſoil, 413,414. 
Diftreſ,, 
The ſeveral kinds of d;ſtreſſes. 254 


It a diſtreſs be taken and nor ſuffered to be 
delivered, Sheriff-may nor return, he was 
reliſted. I05, 194. 

Where a Lords Baily diſtreins for Rent not 
behind, travers lies. 105, 106 

Party diſtreined muſt feed the Bealts in 


pound. 106 
How far a diſtreſs may be driven. ibid. 
107,82 


Of what a 4iſtreſs may be taken, 
Where a diffreſs may be taken , and where 
nor. I04, 131, 132,133, 565» 229 
For what ſervices, and when, a Lord may 
diſtrein. 34, 104, 116, 117, 118, 119, 
I20, 296, 373. 

For Suit real no diſtreſs can be taken, but for 
amercement in detault thereof, 118, 120 
Where 


DOW. 
Where Lord may diſtrais Tenants to ſhew 
deeds, & 2 cont”. - |-Baaaed 
Replevin to be made of all d;ftreſſes. 193, 
194, 195 

No diftreſs to be taken bur by a Baily co- 
WM. 445,446 
Clergy men not to be diſtrained. 627 
Where a diſtreſs may be taken for repair of 
Bridges. 705,29 


Divorce, 


Which are good cauſes of divorce. 684,685, 
686,687 
What divorse ſhall make a nullity of mari- 


age. 93 
Dower 


To be afligned withih 40 days afrer huſ- 
bands death. 17 
Where damages ſhall be recovered in dower. 


Where tenant in dowey may deviſe her corn. 
7 80,81 

Tenant in dowey ſhall have the land aſſigned 
ſowed or unſowed. 21 
Where the Lord may diſtrain the corn of re- 
nant in dowey for his ſervices. $2 
Whar returns and proceedings ſhall be in a 
writ of Dower. 124 
Tenant in dowey is in by her husband. 153, 


| 154 
Wife of 9 yeats old ſhall have dower. 2 34 


Tenant in doivey ſhall have ward; mariage, | 


relief, and eſcuage, but no aid. 234 
Where dower #nde nihil babet lies. 262,263 
Where tenant in dower aliens, what remedy 

for him in reverſion, &c. 309,310 
Where a fuod ei drforceat lies to recover 


349;350,351,352 


wer. 

Where a fettie ſhall be barred of dowey by 
recovery againſt her husband; & 2 cox” 

| 349,359,351,352 

Where a Mortdanceſter lies againſt renanc 
in dower. : 352 
Where admeaſurement de Dower ſecunda 
ſuperoneratione lies. $367.368,369,370 
Where a feme for elopement ſhall loſe her 
dower. 434,435,436 
The Churches poſſeſſions are the endow- 
ment of the Church and Parſons, as te- 
nants in dower, 627 


Droyt de Advordſon 


Where it lies; and what ruſt be alledged in 
Kt. 356,358, 359,360 


A Table. 


| Enqueſt ſometimes taken tor rial. 


ELE. 
What writslie of an Advowſox. 


At Commor-law a Clerk inſtitured could nor 
be removed upon a writ & arojt de 4d- 


357 


vowſon. ibtd. 


E led 101, 


Elettion to all offices to be freely matle; 
169,632 

How diſturbers of E!e#;oxs ſhall be puni- 
ſhed. 169 
How Sheriffs, Coroners, &c. are to be ele- 
ed. 174,175,176 
Defendant miy try writs of Right and Ap- 
peal by Jury or by Batrel. 247 
Where a feoffment, &c. hath el:#jon ro 
make uſe of an expreſs warrarity or war- 
ranty in Law, 275,276 
Where Gardian may elz# to have what a 
Jury gives for mariage of heir, or whac 
he hath been offered. 97 
Where joyntenant or tenant in common 
hath eleftiox ro bring an Action of waſt, 
or writ of partition. 404 
Where one hach ele#jox to have ſeveral 
writs. $64 
All eleft:ons into Hoſpitals, &c. for teward, 
void. 626 


E legit, 
Givenby jy.2. cap.18. 


E nqueſt, 


No Enqueſt to be taken by defaulr in a real 
Action, FD 127 
Where witneſfes may be joyned to an ex- 
-_ 129,130,448 
Where an Aion lies againſt the Sheriff for 
returning one of Jury that ought nor ro 
be returned. 130,447,448,561 
291 
In real Actions Jury appear the firſt oy 
1914. 

No Juror rot ſummoned to be returned in 
Aſſize. 426 
Who ſhall be returned of Jurors, atid who 


394 


exempr. 127,130,378,447 ,448,561 
How many Jurors ought to be returned. 
447,445 


Jurors are not to 1iquire of matter of Re- 


cord. 496 
Entry. 


A deſcent in ſucceſſion takes not away 
Eeece 27 


ESC. 


an Entry. 154, 155 
Where the heir may enter and avoid the 
deed of his Anceſtor. 66 
Where heir female in ward preſently after 
14 may enter. 203 
Where two joyn in ARtion and bave one 
remedy, and one is ſummoned and ſeve- 
red.,and one recovers the moity,the other 
may enter. 308 


Error, 


Where a writ of Error lay at Common-law. 
426 

Where it lies upon a Bill of exceptions. 427, 
428 

Where the heir or Executor may have 3 
writ of Error. 427 
Where a writ of Error lies to reverſe a 
Judgement given by Commiſſioners ap- 
pointed by Art' ſuper Chartas cap.1. 540 

If one of full age ſue per prochein Amy, it 15 


_ Ervoz. | 390 
Eſcape. 

Where an amerceament ſhall be for an 

eſcape. , 28 

Where aneſcap? is not puniſhable. $2 

How eſcapes of felons ſhall be puniſhed. 

165,166 


What ſhall be a good barre to an eſcape. 382 
An Action of debr given for an eſcape by 
*W.2.cap.l1. | 382 
Debt lies not againſt a Gaolers Executors 

for an eſcape. | ibid. 
Where grantee of a Gaol or his deputy ſhall 

be charged for an eſcape. ibid. 
Where an indi&ment lies for an eſcape. 589 


$90,591,592 4 


The form of an indi&ment for an eſcape. 591 


Eſcheat. 


Where the King ſhall have the eſcheat, & e 
cont”. 64 
Where tenant for life or years ſhall have an 


eſchear. 146 

_ Eſcheator, 
Eſcheator virtute officis cannot impoſe an 
amerceament, 136 
Where he may ſeize lands. 206,207 


Where he or his deputy ſhall anſwer for 
waſt done in wards lands. 15,571 


 ATabbe. 


EST. 


Eſcuage, 
By whom to be paid and how rated. 10,17, 


| | 20,65 
Where tenant for life ſhall have E/cuage. 


234 

Eſſoyne, 
Derived ab Eſſcyner or Exviner to excuſe. 
125 


The ſeveral kinds of Eſſcynes. 125,251 

In what Actions, by whom, and 2 —_ 
manner an Eſſcyne ſhall be caſt, & # cexr?, 
$6,124,125,126,127,130,248,251,252; 

253,313,340,393,394,417,418 

w_ an Eſſoyne ſhall be turned to a de- 
aulr, 251,252,253,313,393 

Whio may fourch by Eſſome. 250.25 1,321 

To what Eſſcynes one ſhall be ſworn. 137, 


314,393 
Where an averrement may be againſt an Z/- 
ſoyne. 130,252 


How a falſe Eſſoyne may be quaſhed. 253 
Eſſoynes abhorred in Law being cauſes-of 


reat delay. 252,314,321 
Where _ protections have been adjud- 
ged void. | 56 


Eſtoppel, 


Where the King though he be no party 
may take advantage of an Eſtoppel. 39, 

55 209,43 I +549 

Where: tenant to a Precipe in Capite, plead- 
ing non-tenures ſhall be concluded. 39 


Examination, 
. 


Where one to be examined upon interroga- 
rories for treaſon, felony, &c. may hear 
them read, take time to anſwer, and may 
anſwer in writing, and keep a copy there- 


of. FI 
None to be examined upon oath ex officis. 
$57, 558 

Exchange, 


Where the King is bound to warranty in 
caſe of excbange. 269 


Exchequer, 


Antiquity thereof. $51 
Exchequer istheCounter where all theKings 

revenue & profit ought to come. 197,255 
Amerceaments offered 


are to be cltreated 
| 196 


Proces 


into the Exchequer. 


EXE. 
Proces and eſtreats of the £ xchrquey to be 
freely ſhewed. 198 
Where the Court of Excheqer may grant a 
Prohibition ro the Ordinary for a privi- 
ledged perſon. | 624 
Barons of the Excheqner ſupreme Auditors 
of England. 381 
Of what common Pleas the Exchequer bath 
Juriſdiction. $51 
Within the word Cxria noſtra in Magna 
Charta ca.4. the Exchequer 1S included. ;b. 


Excommunication, 


Infringers of Aſagna Charia to be excom- 
municated. $27 
No excommunicatiin for a temporal cauſe to 
be pronounced but by authority of Par- 
hament. 527 
All violators de Tallag” non concedend” to be 
excommunicated, 536 

A high example of excommunication of Earl 
Warren by the Biſhop of Chicheſter 
29 E.1. 473,474 
Where an excommunicate perſon may be 
diſcharged by a temporal Courr. 615,623 
An excommunicate perſon is diſabled to ſue 
any Action. 623 
Where the Biſhop ought to receive caution 
of an excommunicate perſon. ibid. 
What certainty ought to be in an excommu- 
nicato capiend”. ibid. 
An excomm* capiend' proceeds ex gra. Regis. 
631 


Executors, 


Extcutors have Teſtators goods in axter 


droyt. 236 
Executors not chargeable in debt for an 
eſcape. 382 


Where E xec#tors Or adminiſtrators not na- 
med ſhall have execunon of a judgement, 
contraty of an aſſignee. 395 

Where Execators or adminiſtrators ſhall 
have accompr. 404 

Where an Execator may have a writ of Er- 
ror. 427 


E xecutiong 


By Common-law a mans body could not 
be taken in Execstios for debt, bur his 
goods. | 394,395 

W har ſhall be a good plea in barre of Ex- 


_ Ecntion. 470 
Where an E xecation_not ſerved but con- 


AT able: 


tinued, may be ſerved after the year. 47t 


Where Execution may be ſued without a 
Scire fac', & e cont”, 4704471 


Exile vide Abjuration, 
Extent vide Recognizance, 


Expoſition, 


E feovers.17,1% Salvo contenemento. 28 
Beneficium. 29 Mercanarea wainagium.28 
Infangthef Outfangthef in Mannors antiqua- 
_ ted. 31 
Nature of a ſaving 1s to ſave a former, and 

not create a new right. 33, 37, $1, $2, 


282 

Averavium, & Averpenny. 3J 
Purpreſt are. 38,272 
Deſt ruatur in Magna Chart. cap.29. 48 
Tolnetum. 58,539 J1mpoſition. 60; 584 
Ingroſſer. 81 Bureb. 93 
Tithingum, Wapentagitm. 99 
Vivarinm. 100,162,199,200,571 
(Et) taken disjunive. 10 
Naminum. 140,141 Rextre, 150,236 
UVtas. 157 Perhendinare. 163 
Hut naſium. 173 Soca. 230 
Eccleſia. 357 Gamleiattum. 402 
Bercaria. 76 Vaccaria. 476 
Riparins & Kiparia. Letherwire. 489 
478 Tallaginm. 533 

Guidaginm. 526 Coroay. 630 
Malveis procurers, Heath. 656 
61 Cottage. 736 

Mr 


yy le Roy comprehendsJudges and 
niſterial officers. 207,208,229,;230 


Extinguiſhment. 


Where ſervices ſhall be extingniſhed. 120 
Where the Lo.ſhall exti»gwi/> his Seigniory. 
260,261 

Where one Meſnalty ſhall extingai/os ano- 
ther. 5OZ 
Where a tenure onee exti»gu;/hed ſhall be 
revived. FOI, 50A 


Extortion, 


Where double damages ſhall be recovered 
for extorting fees. 210 
Multitude of Officers cauſe extortion. 219 
Extortion a grievous burthen to the Sub- 
jeR, a high offence accompanied with per- 
jury. 467,468 


Eeeee 2 


Eyre. 


FE BE. 


Eyre, 


Who ought to come to Eyres. 149,282,283 
Juſtices in' Eyre thei proccedings,authoriry, 
and juriſdiction, and when ceaſed. 136, 
170, 171, 210, 211, 223, 330, 377,385, 
393,492 

Common ſummons of Eyre 40 days m__ 
282 

Eyre ceaſed when Kings Bench came. 166 


Fame vide Common fame. 
Fanx Judgement. 


Where a writ of falſe judgement lies. 137, 
138,139,140 

Where fuitors in a baſe Court for falſe jnag- 
ment ſhall be amerced. 196 


Fares vide Markets, 


Fealty, 


Where an Infant may doe homage but not 

fealty. | II 
Where tenant in frankalmoign aliens, feot- 

fee ſhall hold by fealty. 5O2 
Where a rent is reſerved, fealty is implied. 
| 117 
Fee ſimple, 


Anciently lands given to 7. $. and his ſuc- 


ceſlors was fee ſtmple. 336 
Fee farme 
What it is and why ſo called, 44 


Fees, 


Sheriff to take no fees but of the King, and 
ancient fres and profits of Turn. 74 
No- fee to be taken for adminiſtration of Ju- 
ſtice. | 176,209,210 
What fees were anciently due to a Coroner. 
I76 

What fees Sheriffs, Gaolers, &c. may take. 
2CQ,2ZIO 

What puniſhment for extorting fees. 210 
An Oxe or 5.s$. anciently taken tor a duty in 
- Aſliſe if the cauſe ended. 416 
Fees of the Marſhal and Lo.Chamberlain for 
doing homage or Knighthood. 463,464 


A FT able. 


| What fees Clerks,&c. ſFall kave in Cirevits 


| $67,468 
| Offices with new fees cannot be erected bor 


by confent 1n Parhament. $33,534 
Fine of land. 

The antiquity of fixes, ard why fo calted 

| Where a fize levied by deceit ſhatl be kr 


_  _— 216,217 
What paid for a pra-fize, ard what tor a 
poſt-fine, and wh F11,512 


| What nme was - i at Commor-L aw 
' to make <flaim after a fixe levied, ard 
| what ar thisday. 236,237,516,517,518, 
Ji9, 523 

Where an averrement may be againſt a fixe. . 
J15,5 17,522,923,524 

Of what, and to whom and where a fine 
muſt be levied. $13,514,515,516 
What form ſhall be uſcd in fines. 514 


How a feme covest ought to be examined. 
$13 


Fine to the King, 
Upon what Writs or Aﬀ.ons fines ſhall be 


| paid to the King, & e cont*. 57,115,131, 


| 132,230,311 


Where the King ſhall have a double fine. 


465 

Where the King ſhall ſer a fe adjudged ro 
himſelf. _ 
For one offence a man is to be fined but 


ONCe. 397 
To be fn:dat the Kings will is by the Kings 
ULLiCes, 168,216,186,187 


Whar iſſues ſhall be paid ro the King. 255 
Foreſts, 


The puniſhment at Common-Law and at 
this day tor treſpaſs in Parks. 199, 200, 
201 

None may ere&a Park, Chace, or Warren, 
withour licence of the King. 199 

} Which ſhall be ſaid to be a lawful Park. 565d. 
Vivarium quid. 162,199,200 
To ſteal a tame Deer not known is no telo- 
ny. 201 


Forfeiture, 


No forfestmre can accrue by Letters Parents. 


47 
Where a gholer ſhall forfeir bis franchiſe. 43 
Where 


FRA. 


Where grantee of a rev: lor ſervice done 


ſhall forfeir his rent. 4 
Whart forfertwre of lands or goods for felo- 
ny, &c. 36,37,38,149;164,316,334 
Where one might have forfeited his renan- 
cy for erecting Croſſes, knowledging re- 
nures of other Lo. proving Will, &c. 432, 
433 
Where a forfeitwre is given by Statute gene- 
ralty nor hmiting where to be recovered, 
it iS in the Kings temporal Courts. 612 
The moity of the forfeitures 0! Bankrupes 
given to the poor in Hoſpitals, per 31 E/. 
cap.6. ' 26 

Formedon, 


Formediy in deſcender given by 7.2. cap 1. 
336 

Formedon in remainder © reverter art Com- 
mon Law. | 336 
Formedox iS in nature of a writ of Right. 291 


Franchiſes. 
Where a Gaoler ſhall forfeit his fraxchiſe. 


43 

Where the Sheriff may enter 2 franchiſe to 
make Replevin. 139,140,141 
Wherefore a Liberry may be loſt. 173, abs, 
292 

Wherefore goods may be attached ina fran- 
chiſe. 229 
Particular juriſdictions are by preſcription 
or grant. | 230,281 
Where there is an Uſurpation of Liberties. 
272 

What Liberties ſhall be allowed in 2x0 war- 
ranto, 281,282,496 
Where franchiſes may be replevied. 282 
No man can have a Liberty but of the 
Crown. | 452 
Knights Templers, and Hoſpitalers puniſked 
for drawing ſuits into their Juriſdictions. 
465,466 


Frankmariage, 


Per Merton cap.2 a woman may deviſe the 
corn growing on the lands ſhe holds in 
rankmariage. Bi 
Where an inheritance paſſerh by the word 
frankmariage 334 


Freſh ſuit, 


What it is, and wherefore enjoyned. 319, 
320 
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GAR: 


Gardian, 


The ſeveral ſorts of Gardians. 305 
| The duty of Gardiay in Chivalry, 12,14,15 
Where Gardiax ſhall be puniſhed for watt 
12, 13, 202,299, 309,301,302,303,304, 
305,306 

Difference berween Gardzax & Comurtee.1 3 


Difference berween Garda in dxcit and 

Gardian in faw. 260 
Where the flion of the Gardiax is the 

ſcifin of rhe heir. 134 
Where Gardian may have an Aﬀſize. 134 
Where Gardzan (hall be an Abator. ibid 
The dury of Gardian m Socage. 135 


Where Gardian in chief by making a feoff- 
ment of his renancy extinguiſhes his Seig- 
nory, 259,200 

Where Gardias is fait ſhall forteit the land, 
bur not body of heir. 260,261 

What writs he for or againſt a Gardiax. 

305,367,368,369,370 

Where Gardian in ſocage may be charged 
in accompr as Bally, 380 

Garaian taken for prockeip Amy, & e cont. 


Ww 


; 390 
Where pycchein Amy in bloods, and where 
in eſtate, 504 


Gardroke. 


The Keeper(now called Maſter) of the King 
Wardrobe an ancient Officer. 255 
His office and duxy. ihid. 
Iſſuesin the Kings Bench anſwered tg the 
Wardrobe. ibid 


Grand Serjanty 


For the greateſt. part to be done within the 
—_ " 6 

What relief a Knight per gyaud Serjant 
ſhall pay. , hid 

Tenant per grand Serganty ſhall pay no aig: 


2334434 

Tenure per grand Serjanty is for the honour 

ang detence of the Reahn. 634 
Grand diſtreſs. 

Why ſo called. 254 

Where and aiſtreſs lies. _* ihe 

What ſhall be done upon a default 3t the 

grand diſtreſs. 254435J 

Eecec 3 Grant 


GRA. 


Grant of the Xing, 


of Table. 


Hejy in Socage is of age at 14. and fhall 


Ancient grants muſt be conſtrued 2s the | 


Law was held when they were made. 2, 


282,497 | 


Hered. in a grant taken for ſucceſſoribus, & 
e cont”, s. 7 
Where the King may avoid his grant of a 
ron robo where not, I3 
By grant of ?ura Regatia a man ſhall nor 
doe juſtice in his own caſe. 25 


' 


| 


— —— 


| 


Where grants ſhall be ſaid to be void. 47, 


48, 54, 61, 127, 129, 220, 452,515,570 
Charters conclude with his reſtibus, Let- 
ters Patents with 7» cxjws, &c. 77,78 
Grants for advancement and expedition of 
juſtice have a beneficial conſtruction, 220, 


221 


Where the Kings grantee ſhall have the | 


ſame privilege the King had, & e cont”. 


| 391 

Where the Kings grants ſhall have a favou- 
rable conſtruction for making them avail- 
able in Law for the Kings honour, 496, 
497, 269 

Whar paſſes by Ex certa ſcientia, &c 512 
How a faving in the: Kings grant ſhall be 
conſtrued. 529, 537 


—— —— 


Habeas corps. 


Forms of Habeas corpus. $2,53 
From whar Courts they may ifſue. 53,55 
What return ought to be upon a Habeas 
Corpus, J5 
Upon the return of Habeas corpus the party 
ſhall be remanded or diſcharged. 55,615 


Hett, 


Heres dicitur ab hereditate. 116,523 
Where heir ſhall have his age, & 2 con? 


Viae Age. 
Where the heir is bound to anſwer for his 
anceſtor. 198,442 


Where ancient deſcents ate yet continued, 7 
Heredes & ſucteſſores anciently Synonyma. 


; 75 

None in a right but a collateral line aſcen- 
ding ſhall inherit. 7 
How an heir may be adopted. 97 
Where the heir is ſeized by the Poſſeilion of 
his Gardiah, 134 
Where the heir ſhall have an Afﬀiize if the 
Gardian be ouſted or diſſeiſed. ibid, 


HOM. 


have an accompr. 136 
Where hr of difſciſee ſhall recover dama- 
ges in Aſſize. 286 
Where the warranty of tenant pey curteſie 
ſhall barre the he;r,and where nor. 292, 
293,294 

Where heir ſhall preſent, where anceſtor 
could not have 2rare impedit. 359,360 
Where an heir ſhall have admeafuremenr 
of dower or paſture. 367,368,369,370 
Where the heirs land ſhall nor be exrended 
during minority. 396 
Where an hejr ſhall have a writ of Error: 
427 


Homage. 


Homage quid and by whom co be done, 
IO;11 

Where heir ſhall not be in ward till $:mage 
received, II 
Hemage anceſtrel quid. ibid. 
Anciently where bamage was part of the te- 
nure reſerved, it implied a warranty. 275 


Honogr, 
A Subject may have þ-1oar. 67 
Every Caſtle contains a Mannor, 31 


Lancaſter Duchy an ancient henoxr, made a 
County Palatine by E.3. 64. 
If an hour come to the Kings hands, the 
ſame Relief ſtall be paid as ro the Ba- 


ron, 64 
Hoſpitals. 


By whom,and of what lands,rents,&c. given 
tro charitable uſes inquiry ſhall be made. 
710,711 

How an Hoſpital or houſe of Correction ar 
this day may be founded. 722,723724, 


: 725,726 
A preſident of the foundation of an Hoſp;- 
tal, 723,724 


Per 31 El. cap. 7. moity of forfeitures of 
| Bankrupts given to poor in Hoſpitals. 


26 

All cleftions into Hoſpitals, &c, for Le. 

to be void. | 726 

Houſes of Corre&ion to be in every Coun. 

ty, 728,729,730,731,732,733 

What perſons ought to be commirted to the 
Houſe of Corre&ion, F ide Rognes. 


Hwy 


IMP, 


Huy and Cry. 
Huy and Cry for apprebenfion of felons was 


at Common-Law. 172 
How, where, and by whom Hy and cry is 
- to be made. 172,173 
Where he that goes not out upon Hy and 
Cry ſhall be fined and amerced. 172 


Taeot, 


To whom the cuſtome of ideots belongs. 14 | 


Where an 34eor, lunarick, or ycx compos men- 
tis ſhall avoid his own at, & e cont”, 
483 
Where won compos mentis ſhall be bound by 
a fine, and where not. 516 
Where heir of xox compos mentis ſhall avoid 
a fine. FIg9 
Where an 34deor, &c.is bound by fale of his 


goods in Market overt. 713 
Fews. 
Jews to take no ufury, 89 


What great profit was anſwered to the 
Crown by 7ews. 89, 506 
The great evils occaſioned by Fews. 5o6 
Priviledges granted to Fews by King fobn 
507,508 

By baniſhment of uſury 7ews went away 
and were not otherwiſe baniſhed. - 507 
Vengeance follows the 7e\ws. 508 


Implication, 


Where an Aon is brought for a feigned 
matter withour juſt ground, the Law im- 
 plzeth malice.  T12 
Where by reſervation of rent fealty, is im 
plied. : I17 
Where a warranty is implied, 276 


Incident, 


Tolt is not jxcident to 2 Fair or Market by 
. grant, but a Court of Pipowder 1s. 220, 
221 

To what tenures relief and aid are ixcideyr. 
bo 232 

Where a thing is granted, every zc:dex# r0 
it is granted. 423,424,501 


Neceſlary incidents are not taken away by 
general words of a Star. 


FOI 


A T able. 


INF. 
Indiftment, 


Where one may be ind&ed for committing 
a man contrary tO Magna Charts. 55 
What certainties are requiredin inditmem s. 
| _  315,317,318,319,320 

How ina;ftments in tho parties abfence muſt 
be grounded. 384 
An inſufficient indiftwent, and no inditt- 
ment all one. ibid. 
What proceedings may be in Leet or Tourn 
upon indiftments. 387,388 
Inaittments in Verge may be removed in 
Ba. Regis. 550 

| Where one may be i»d;fed for breaking 
_ priſon. 589,590,591,592 

| Form of indi ment for an eſcape. 591 
| Where a Biſhop may be indiFed for refuſing 
to aſſoil an excommunicate perſon, or for: 

a thing not within his cognizance. 623 
Nifference between inditments and preſent. 
ments, 739 


Inhabitant. 


Who fha!l be ſaid to be an Inhabitaxt of a 
Town or Pariſh. 702,703 


Infant, 


An 5»fant may doe homage but not fealty, 


Is 
Where an 5»fant ſhall be a diffeifor and ren- 
der damages. 284,414 


Parol ſhall not demurre to prejudice an - 
ſW bur for his benefir. 291 

| Where judgment final ſhall be given againſt 
an snfant. i614, 
Where an fant ſhall anſwer for waſt done 
by a ſtranger. 303 
Where an infant ſhall ſue per prochein Amy, 
390,261 

Where the Executor or Adminiſtrator of an 
infam ſhall have an accompr, though the 
infant conld nor. 404 
Where a Ceſſavit lies againft an i»faxt. 401 
An infant ſhall not be prejudiced for not 
entring for Mortmain. 430,431 
Where an infant may avoid his deed, & 2 
cont, 483 
Where an infant ſhall be bound by a fine, 
& e cont”. | Fl16 
Where the heit of an infant may avoid a 
fine. 59 

An infant mult avoid a Statute"or Recogni- 

| - zance by Audita Dnerela, and a fine by 
Wye 


| 


INF. 


writ of Error during minority. 673,483 
An infant may avoid a bargain and ſale ar 
a time, 673 
When an 5»fant ſhall be bourd to repair 
Bridges, 703 
Where an infant is bourd by ſale of his 
goods in Market overt. 713 
Infants or feme coverts, are Keepers of 
Gaols to charge them in execution for an 
eſcape. 382 


Inmates. 


Inmates called underſetters in 35 E pe 
73 

Inmates may not live in Cottages. 738,739 

What penalty and where to be levied for 

receiving and continuing Inmares. 738, 

739 

Great inconveniences by Inmates, #740 


Inquiſitions. 


No mans land to be feized into the Kings 
hands before office found. 206,207,57 E . 
6 


9 

Where an office might be traverſed at the 
Common-law, and where now. 688,68g, 
690,691 ,692,693 ,694 

Where he that traverſes the office of ano- 
ther, muſt firſt have one found himſelf. 


90 

Where upon a travers there muſt be one or 
more FScire fac”. 691, 694 
Where a Melins inquirend? hes. 691 
An office found pending a traverſe ſhall nor 


rejudice. 693 
Where two matters of record amount to an 
office. 694. 


Intent, 


Where otie is ſaid to be exiled ir is intended 
by Parliament. 47 
Where one Court is particularly named in 
a Stat* another ſhall not be s»tended, 114. 
The intent makes felony. 201 
What ſhall be ixtexded to be maliciouſly 
done, 445 
Where. at eſtate ſhall paſs by deed accor- 
ding to the i»tention of the parties. 672 


Intruſion, 


What remedy a ſucceſſor hath for intr»fiox 
in the time of his predeceſſor, 151,152 
An unjuſt entry into the Kings land is called 


A T able. 


OY. 
272 
289,290 


 #ntruſon. 
Where a writ of ij#1r»ſ6on lies. 


Foinder in Adtion. 


Where baron and ſcm ſhall joy» in Action, 
& e cnt. \ 236 
Where Aunt and Neece ſhall jojz in Action, 
& e cont”. 308 
Where heirs at Commor-law, and by cu- 
ſtome ſhall joyz in Action. 308 
Who may jo9 in a nod ei deforceat. 351 
Who may joJz in 2nare 1mpedir. 365 
Who may joju in Ceſſavir. 402 


Foyntenant, 


Where two joyntenants hold by Caſtle- 

gard, and one doth the ſervice, ſafficit. 34 
How one joyntenant may convey hus eſtate 
_ to his companion. 244 
Zoyntenants in real ations may nor fourch 


by eſloih, 205,251 
Where a ſurviving joys#tenant ſhall be 
to warranty. 270 


Where two joyntenants are, and one com- 
mit waſt, it ſhall be waſt in both, bur 
treble damage recovered againſt one. 302 

Where by the preſentment of ore joyare- 
ant tO a Church his companions not put 
out of poſſeſſion. 365 

What Action one joyntenans may have 
againſt his companion. 403 

Wherc one - may bring an Aion 
of waſt, or haye a writ of parunon againſt 
his companion, 404 


Ireland. 


By Pojnings Law 11 H.7. all Laws and 
Stat” of England made of force in Jre- 
land. 2 


Fudges, 
7aſticiarius Anglia bis authority and pow. 
er 


! 26 
E.1. called the Chief Juſtice Juſtsciarius ad 
placita Coram Ree tenenda, and ſo called 
ever lince. | 6 
Chief 7»ſtice made by writ, other Zadges 
by Patent. bid. 
Temps E. 1. ?mdges would not proceed in 
caſe of death without the Kings writ. 43 
11 H.7.cap.z. for 7udges to determine of- 
fences by diſcretion, is againſt Magna 
Charta, and yoid. FI 
Where 


7 UD. 
Where ? dg es ſhall determine whether the 
ſuſpicion for which one was arreſted of 
Felony were juſt. = 
?adges ought not ro make orders in their 
Chambers. | I03 
Zudget are of Councel with Priſoners, 178, 
179 

Zadges not to be inveighed with deceiptand 
filſe pleading, 215 
What 7adges ex officio may inquire of. 236 


dges to uſe no delay. 137, 149, 256 
«dges anciently ram oy 265 
Allowance of 7adges holden for Law. 399, 
26 


Z«dges punually hold to the Regiſter. 407 
Which are good 7aages, & e cont”. 55, 98, 

411, 419, 422, 466, 540 
?adges of Aſſize may appoint their Clerks. 


425 

Where ?«dges ought to allow Bills of ex- 

cep:10n, 427, 428 

7«dges ought to certifie Verdits, &c. "124 

7 «ages itinerant, »nde. 498 

Bribery a high crime in 7«dges.508,573,574 

Scandalizing of ?dges ſeverely puniſhed. 

617 

Zuages the propey expounders of Statutes. 

| 611, 614, 618 

Zudges conſult with learned men in their 

profeſſions, 632 
Zudges of Nift prins, vide Niſft prins. 


Tudement, 
What j«doment ſhall be given in a Precipein 


Caprte. 39 
Wherg judgment final ſhall be given, 127, 
298 


Where judgment ſhall be given according 
ro the original, & e cont”. 236 
Where j«doment ſhall be given for part, and 
reverſed tor other parr. ibid. 
Where judgment ſhall be given in miſericor- 
dia, and where Capiatur. | ibig, 
Where an intire j#dgment ſhall be given a- 
gainſt ſeveral Tenants for ſeveral _ 

2 
205 
The Law hath great eſteem of jadgments.360 
What judgment iS in a Conſpiracy. 384 
Where judgment ſhall not be given withour 
inquiring certain points of Writs. 399 
?adgment muſt be given for every offence 
before puniſhment inflicted. 468, 479 


Zadament in Qnareimpedit and Darrein pre- 
* fentment, may be given preſently. 


424 


A T able. 


—  — 


— OR 


— 


! Rex eft Pater Patrie. 


KIN, 
Furis utrum. 


Where a Zuris utrum lies. 


Fuſtice, 


The excellency of ?uſtice ſpeedily and 
faithfully dirs _ ng þ 58, 
264, 280 

No man can Judge rightly in his own cauſe. 
103 

The preateſt Injuſtice done by colour of ?«- 
ice. 112,388 
Injuſtice (jzter al;a) overthrew the Roman 
Empire, | 388 
Truth 1s the Mother of 7ftice. 524 
Law will never ſuffer failer of tice. 622 


Fuſtification, 
Whar ſhall be a good 7ſt; fication in aſſaulr, 


497 


Cc. or appeal of Mayhem, 316 
Kidells 

Are open weares where fiſh is caught, 38 

Where they are forbidden. 1h14. 


Kine, 


The King is never under age, nor dies, Pre- 
fat. 31. Lib. 19.- | . 
Reigns of ſeveral Kings before the Cons 
queſt; Prefat. 5. 
King 7«bn firſt uſed ( e ) inhis Grants. 
2,52 
Rex Patronus & Protettor Eccleſte. _ - 
H. 2. had wiſe Cotincel, was a Defender of 
the Rights of his Crown and Laws, and 
had good Judges. 29 
Reigns of R. 1. and fo. ſull of oppreſſion, 
ec. 1014. 
Ea. 1. highly commended. 29, 156, 157, 
158, 89, 536, 573 
H. 2. 7o. H. 3. and R. 2. twice crowned. 


79,95 
What eſteem Kings have had of the Law. 


97, 98 
H.1.called Beauclerk. 97 
W. 1, born out of Matrimony. 98 


H. 3. reigned longeſt , and 9. Elizabeth 
lived longeſt. IO1 
E. 1. andall other Kings had their Privy 
Councel. 157. 
199 
Great 


Frfff 


Great diſcord berween the King and Lords | 
of Parliamentin 21 C& 42 H. 3. 126 
State of the King is more aſſured by the 
love of his Subje&ts then dread of his 
Laws. | 126 
What the Xi»g is bound to doe ex officio. 
237, 269, 316, 317, 280 
King 7o. Charter to hold the Crown of the 


Pope is burnt. INE 274 
Kins expounds conſtitution at general 
War os ibid. 


E. 1. abuſed by Innovators, which 6 E. 1. 
was like to occaſion great diſcord. 280 
Potetas regia eft facere juſtitiam>. 374 
King Alfred highly commended. 408 
Honours and Ijuries done to the King's 
Servants are done to the King. $73 
H.7. the richeſt King of England, left 
5300000 ©, 576 
King never rich when his Subjects _ 
57 
Succeſſors included under the name of 
King. 742 


Kings-bench, 


The Antiquity and Juriſdi&ion of it. 22,23 
A Peer cannot be tried , but may be in- 
dicted and plead hispardon in Ban.Regs. 


49 
Coram Rege is the Kings-bench. 108, 166, 


A Table. 


LAW. 


Knieht-ſervice 


To be done out of the Realm. 7 
Which ſhall be ſaid to be tenure per X night- 
ervice. 9, 64, 65, 692 

Why land of this tenure deſcends nor accor- 
ding to cuſtome. 695 


Laws, 


Schools of L aw anciently kept in Londou 
til prohibited. Prefat.2, 3 
Ancient Common -/aw books not to be 


found. Prefat. 5 
What regard the Law hath of Honour and 
Order. Lib. 17 


Grand Cuſtomer of Normaxdy compoſed, 
14 H.3. 
Law provides a remedy for every wrong. 
25, 55, 56: 146, 632 
Where conſtant allowance of Judges makes 
Law. 26, 399 
Law now turned to a ſhadow. 28 
Good Laws refer to good Kings times. 29 


554 | Law favours life. 30, 316 

Bas. Regis the higheſt ordinary Court of | Law favours liberty. 42, 46, 115 
Juſtice, 166 | Common Law is common Righr. 56 
Returnes are there xbicunque fuerimus in | Law protes Innocent againſt falſe accuſati- 
Anglia. 166,554 |. on, 42 
When and where Ba. Regis ſits, Eyres ceaſe. | Laws defined. 36,77 
166 | Laws not to be ſold. 7 

Who may be bailedin Ba. Regs and not elſe | Laws SubjeRs birthright. ibid. 
where. 186,187,188,189,190 | What benefit the Common-wealth hath by 


No Eſſoin to be allowed in Ba. Regis in Aſ- 
ſrze. 246 
Juſtices of B4. Regs: anciently followed the 
Court. 255,554 
Commiſſions of Oier and Terminer diſcon- 
tirued, expired, &c. ſhall be removed in 
Ba. Regw. 419 
Ba. Regis may try Felonies done within the 
Verge. 549 
Inditments may be removed to Ba. Regs 
from Verge. 550 
In Criminal cauſes in Ba. Regis venire facias 
may be returned preſently. $550, 568 


Knight, vide Nobility, 


| 


—— 


| 41,73, 632 
Common-law hath ſo admeaſured the Kings 
Prerogarive that it cannot take away , 
or prejudice any mans inheritance, 63 
Common-law is the abſolute perfeRion of 
reaſon. 179 
Moſt dangerous to alter any Maxim or 
Ground of Common-law. 210,74, 98 
Fraud and Falſhood againſt Commor-/a. 
213, 214, 215, 252 

Policy of Commor-law to prevent multi- 
plicity of ſuirs, ro end them with little 
charge or trouble. 249, 311 
Difference between Common and Cannon- 
law touching tithes. 622 
Commor-/aw and Parliaments keep great- 
neſs in order. 626 
Com- 


LAW. 


Commorn-/aw aptly calied Lex Anglie. £8 
Commor-/aw hath no dependarce «n Ca- 
non or Civil-/a\p bur in caſes allowed. 98 
Commor-law hath great reſpe& to puniſh- 
ment of murder. 148 
Common-law provides for expzCition of 
Juſtice. 149 
No Law or Cuſtome of England can be ab- 
rogated bur by authority of Parkament. 
97,619 

In what eſtimation the Laws have alwales 
been with che King and Nobles, and how 

- reſolved ro maintain them. 07,98 
Law favours him that hath Title, and puts 
him that hath Right co his action. 1712 
What eſteem Law had of Number of 8. 
157 

"Fundamental Law, quod pax Eccleſia & ter- 
re inviolabiliter <b[ervetar, ita quod Fuſti- 
tia fingulis partibus exhibeatur. 161 
Where things for neceflicy are excepred 
by Law. 168 
How the Law favours Husbandry, 194 
Law will not maintain any thing that ap- 


pears to be void. _ -- 208 
Legal proceedings beſt remedy for party 
grieved. 281 


Encroachment of Juriſdiction contrary to 
the Kings Laws by Eccleſiaſtical Judges, 
iS crimen leſe Majeſtatis. 466 

Where no time is appointed, Law appoints 
a convenient time, 476,13,107 


I aw-merchant, 


Where by Law merchant an Executor might 
have an accompr at Common-law, 404 
Law-merchant parc of the Common-law.s 8 


Law marine, 


Where and whact offcnces ſhall be puniſhed 
by the marine Law. FI 
Where Letters of Marque ſhall be granted, 
205 


Liberty. 
The ſzveral acceptations of [;ibertatis, 45, 


47 

The King cannot ſue one out of the Realm 
againit his will. 47,48 

No man to be taken, impriſoned, or put out 
of his free-hold without due proces of 
Law. 50, 282, 454, 46, 187, 479 

Where Canons binde the Subje&, & e cont?, 
vide Canons, 


A T able. 


LON. 


Where Malefattores in parcis & vivariis 
may be impriſoned, & e cont*. 100 
No Oath can be impoſed on the Subje bur 
by authoriry of Parl:ament, 479, 658, 
71g 
Subje& not bound to contribute tothe Kings 
wars out of England. 528 
No man bound to find men at arms, but by 
common conſent of Parliament, 1014. 
No man compellable ro goe our of his 
County, but upon ſudden or foreign in- 
vaſion, ibid. 
Subje& not to pay wages to Souldiers. ib;4. 
Great difficulty to reſtore loſt /iberty. 529 
No Aid, Tax, or Talliage to be levied bur by 
commeun conſent in Parliament. $529, 


$32, 533, 534- 584. 
Livery. 


The ſeveral kinds of l/ivericy. 693 
No general /;very can be ſued upon an office 
found virtate officis. ibid. 
Who have power to grant /:veries. TIT 6 
The benehit of a ſpecial, and danger of a 
general /jvery. ibid. 
If pending the traverſe, the King grant /;- 
very, the traverſe is gone. ibid. 
What profit the King hath upon ſuing ve 


T)- 094 
London, 


Privileges of Lond: confirmed. 20 
Cuſtome to deviſe in Morcmain in Londen 


go0d. 21 
How Cuſtome of Z:don ſhall be tried. 126 
Walt lies in Lexdsx by cuſtome. 299 


Whar ſhall be done *upon a foreign Vou- 
cher in Loxdoy. 325, 326, 327 
No Plea can be removed out of London by 
Tolr or Pone, 324 
The Anriqnity and Juriſdi&tion of the Ha- 
ſtings. 327 
Londen a Corporation by preſcription, and 


hath divers names. 330 
What tithes ſhall be paid ſor houſes in Loy- 
den. 659, 660 


Chamberlein of Zoydoy may rake recogn. 
for Orphanage money ard ſue E legit. 395 
Cuſtome of Loyd, concerning Orphanage 


440 
Cuſtome in Londen to bargain and ſell Lands 
by paroll good. 675 


Fifff 2 


Mazna 


MAG. 


Magna Charta, 


Magna Charta is declarative, and to be 
taken as parc of the Common Law. Pre- 
fat. 2,3.lib.3. 

All Judgements againſt Magna Charta to 
be void. Prefat.4. 1b 527. 

Cauſes of making Magna Charts, lib pag.1. 

Mayna Charta a Star' though in form of a 
Charter. 77,78,108 


All pretence of prerogative againſt A{agna 


Charta taken away. 36 
All Stat* againſt Magna Charta repealed by 
42 E.3.cap. 1. 37,43,55,87,315 
11 H.7. cap.-3. ſhaking the foundation of 
Magna Charta repealed per 1 H.8. cap.6. 


FI 
The King bound by Magna Charta. 77,108 
A fifteenth given for confirmation of Mag- 
na Charta. 78 
After the 52 H.3. Magna Charta never at- 
tempted to be oppugned. 102,108 
Magna Chartato be given in charge by Ju- 
ſtices in Eyre. 108 
Writs againſt infringers of Magna Charts 
ro be freely granted. ibid. 
11 H.3. Magna Charta cancelled 118 
About 52 H.3. it had the name of Magna 
Charta. 108 
Magna Charta confirmed, and ſent to Ca- 
thedrals to be I and infringers 


excommunicated. Prefat. 4 lib. 525,526, 
| 527 
Magna Charta common to all, 526 


Great care to preſerve the Charters. 527 
Magna Charta, and Charta de Foreſta, two 


great lights. X 540 
Maintenance & Champerty, 
The Etymology of Champert). 208 


Champerty but a ſpecies of Maintenagce. 


208 
What ſhall be ſaid to be Champerty. 208, 


209 

Maintenance & Champerty againſt the Com- 
mon Law. 208,209,212,213 
Where Actions for Maintenance ſhall be 
brought. 208 
Mainteyance by covenant may be by word 
Or Wriung. 209,563 


Maintenance derived 4 mans C tentre. 212 
What ſhall be ſaid tro be Maintenance, and 


212,213,484,503,564 


in whom. 


eA T able. 


MAR. 
M4nnors vide Honors, 


Merchant & Merchandize, 


How ſtrangers Aerchants are to be treated 
with, $7,58,62,741 
Statutes made for advancement ot trade. 58 
Trade is the livelihood of the Merchant, 
and life of the Common-wealth. 28, 322 

5 323,743 
Merchant is the good Bailiff of the Realm. 
28,322,323 

Exportation much exceeds importation. 323 
Where denizens are taken for Aerchayts 
aliens, & e cont”, 741,742 
Denizen whence derived. 41 
No gold to be paid to Merchants aliens, ' 


742 

Where goods may be ſold to Aferchayrs 

aliens upon truſt, & e cont”. ibid, 

Merchants aliens to buy goods here within 

three moneths after ſale of their own 

goods. 742,743 
Markets, 


Forum 1s both Fair and Market. 221,713, 
oO6 
Fairs and Markets are by grant or edn. 
ption. 220,221,406 
Toll not incident to Fair or Afarker by 
grant. 220 
Contracts made in (but not out of) Fairs or 
Markets to be tried in Court of Pipow- 
der. 231 
Where a Fair or Marker ſhall be ſaid to be 
levied by Nuſans. 406 
Wherean Aſlize of Nufans lies for a Fair 
or Market before grant, repealed. jb. 
Markets anciently kept at the Court gate. 


Where ſales of horſes, &c. in Fairs or Ma. 
kets ſhall be good to alter properly. 613, 
614,615,616,617,618,619 
Where reſtitution ſhal be made to party rob- 
bed, notwithſtanding fale in A{arker overt. 
714 

Mariage, 


Where women were reſtrained from wa- 
riAge. 16,17,18 
Where a woman fhall lofe her Quarentine. 
1 

What remedy the Lord hath if his heir BD (4 
ry without conſent, go, 91, 92, 93, 203, 
204 
Ages 


MES. A T able. MOR, 
Ages of conſent of mani and wofnah to | Whar ſhall be a good barte in Aortdues- 


marry. 90,182 | refer. © 39814W0,agt 
Where a divorce ſhall make a nullity of »1a- | What ſhall be required in a Aſortdapcefter. 


riage. 93 399,400 
What eſtare the Lord muſt have that ſhall | Where a Mortdarceſter ſhall be taken. 264 
have ward or mariage. 234 
Where perſons are reſtrained from mariage Mortmaine, 
by conſanguinity or affinity. 683,684. | 
Where diſpenſations of mariage were anci- | What ſha! be ſaid to be AMortmaine. 75, 


ently granted. . 684 | 429, 430 
| Where colluſion ſhall be inquired of tot ali- 
Marſhalſea, enatioN itt Afortmuine. 430,431 
Statute of Aortmaine extended by equity, 
The Juriſdiction of che Steward ahd Mfar- | becauſe of multitude of Clergies evations. 
foal of the Kings houſe, and of what chey 431 
may hold plea. 548,549,550 | EreRing of Croſſes prohibited by W/.2. c4p. 
33.a4S AMortmaine. 433 

Mayhem, 


Mortuaries, 
Pleas de plagis & mahrmirs not to be de- : | 
termined in inferiour Courts. 312,313 | They are due by cuſtome not by Law, and 
Plaintiff or Defendant may make Attorney what ſhall be paid for them. 49t;492 
in Appeal or Action for mayhem, 312, | What the King hath after Biſhops deaths is 


313 no Mortuary. 491,653 
What one may plead in Appeal of wayhem. 
316 Murage vide Toll, 


Meſne, 


——_ 


Where in a Precipe in capite defendant re- | 
covers by default, meſne Lord upon a writ | Ne injuſte vextes. 
of deceit ſhall recover his land, and for | 


the tenure ſhall have remedy againſt the | Where it lies. 21 
King by petition. 39 | Where incroachtnent of a rent ſhall be 
Where a writ of meſne lies. 373;374,3755 | avoided in a Ne injuſte vexes, ibid 
376,472 | 
What ſhall be recovered in a writ of meſxe. News, 
474,475 | he 
Where if the meſne be attainted; the King | Gtear rebellion and miſchief occaſioned by 
ſhall not have An» & diew, but Lo. pa- falſe ramors. 226 


ramount enter preſently. 37 | The ſeveral kinds of falſe ewes. 227,228 
Where-meſne by priority is forejudged by | What puniſhment was at Comihon-law; and 
is renang, he ſhall hold by priority. 392 what now for publiſhing or contriving 


Per amittat Curiamy is intended forejudger. falſe news. | 226;227,228 
468 | No man to be puniſhed for bringing an ap- 
Monopolies, peal or ſuit though falſe. 228 


Seatidal in a Bill rivt puniſhable in the Courr 
They are againſt Mamma Charta. 47, 63 where it is preferred, is puniſhable. 228 
Judges reſolutions touching monopolies. 62 | 7 & 10 B.t. Cow' to inquire of ſpreaders 


of falſe ramors. 229 
Monſtrans de faits. 
| Niſt prius, 
Where 2 Plaintiff ſhall not ſhew of whoſe 

Leafe or gift he claims. 351 | When firſt granted, before whorn to be eri- 
ed, and what Ations. 422,42 3,424,415 

Mortdanceſter, | No Niſ prins where the King 1s party, to be 

tried withour fpecial warrant. 424. 


Where a Mortdansefter hes. 133,t3443e8, | Where one Juſtice of N;/# privs dies, how 
352 FEftff 2 the 


N 0B. 


the record ſhall be certified. 4.24. 
Juſtices of N/ privs may give Judgement 
in a Pare tmpedit, Or Darrtin preſent- 
ment preſently. ibid. 


Nobility, 
9 H.3. neither Duke, Marqueſs, nor Viſc* in 


England. 5 
Edward the black Prince the firſt Dnke crea- 
red, 11 E43. ibid 


Rebert de Vere Marqueſs (of Dublin) created 
I1R. 2. ibid. 
20. Beaumont firſt Viſcount (Beaumont) cre- 
ared 18 H.6. | ibid. 
Whar truſts and enſigns of honour Earls ard 
Barons hve. ibid, 
Barons anciently included the whole Ne- 
bility. 6G, 7 
Barons in Domeſaay accounted amongſt Te- 
nants in chief, 7 
Every Earldom and Barony is held of the 
King in Capite, ard derived from the 
Crown, ibid, 
Of how many Knights Fees an Earldom 
conſiſts. 7,8 
What reliefs are payable by Earls, Barons, 
Cc. Ty 8, 9 
All Peers comprehended in ( per Pares ) 
29, 48 

All Lords and Knights free from Cariage. 35 
Where and how a Peer ſhall be tried. *' 49 
Lords in Parliament are not to give Judge- 
ment againſt a common perſon for Trea- 
ſon or Felony. 50 
Tryal by Peers ancient. ibid. 
Ducheſles, Counteſſes, &c. to be tryed by 
Peers. ibid, 

A Ducheſs marrying a Baron loſech nor 
her dignity. ibid. 
Noblemens Patents conclude with His teſti- 
bus. 77 
What Dukes, &c. ſhall be amercied. 28,29, 
120 

How contrivers and publiſhers of falſe news, 
&c. againſt the Nebs/ity, ſhall be puniſh- 
ed. 226, 227, 228 
In 34 E. 1. were 93 Earls and Barons, 538 
Nubilitas ſuperior belongs ro Lords, in- 
ferioy to Knights and Gent*. 583,594,666 
A greater Dignity drowns not a leſſer. 594, 
667 


Baronets, when firſt created. 666, 667 


Ancient Dignities diſuſed, as Vavaſors, &c. 
667 

Lords of Parliament named Eſquires if no 
Knights. 


ibid. 


A T able. 


OAT. 


Gent* muſt be arma gerens, or by Cfhce, 
667, 668 
One may be adopteda Gent”, or created an 
Eſquire by Patent. 668, 595 
What additions Noblemen ought to have, 
vide Additions. 
Who were compellable ro be Knighted or 
hne. 234, 594, 595, 596, 597, 558 
Knighthood is by creation, Genr' by deſcent. 
oo bo 11,595 
W hat privilege an her, being an Intanc, 
hath by being Knighred. bi, 24 
How . many ſorts of Knights there are. 594. 
What a Knights Fee is. 596 
When & wherefore Knights were made.597 
Writs to make Knights of the Baih and Pu- 
ronets. 598 


Nonſuit. 
Where the Ncxſ#it of one Plaintiff ſhall 


be the Noxſ#:r of the other, 563 
Nuſans, 

What ſhall be ſaid ro be a purpreſture or N- 

ſans. 272,406 

Where an Ailize of Nſans lics. 405,406, 

: 407 

Where a 2mncd permittat lics for a N»ſays. 

405, 406 


Where an action ſur caſe lies for damage 


for a Nuſans. 405, 406 
Where a Fair or Market is levied by Na- 


ſans. 406 


an —— — —  — - - — 


oath, 


Ee 


No Officer of the King may compell a man 
to take a Oath without ſuir. 44 
Every Freeman at 12 years old in Leet or 
Tourn to take the Oath of Allegiance. 73. 
Oath of him that caſts an Eſſoin. 137 
Where Lords may compell their Tennants 
ro be ſworn, 142,143 
Oath of a Serjeant, and of the Kings Serje- 
ant at Law, S 214 
Perjury in Jurors and Witnefles puriſhable 
ar Commor-law. 23 
Oath of a Champion in a Writ of Right.257 
No Oath can be impoſed but by authority of 
Parhament. 479, 658, 719 
What Oaths are eſtabliſhed by AR ot Parli- 
amentr. 479 
Either Houſe of Parliament being Courts 
may take voluntary Oaths. 576 
Oath 


7 af of 


Oath ex officio in Eccleſiaſtical Court not to 
be impoſed. 600, 657, 658,616 
An Approver is ſworn to diſcover all Felo- 
nies and Treaſons, 629 
What ſhall be a good Plea in debt upon the 
Star? of 5 El. tor Perjury. 657 


offices 8 Officers, 


Officer, Infant or Feme-covert may be one. 
382 
What men Officers ſhould be. 32, 37, 174, 
466 
Cauſes why Officers negleR their duties. 173 
Miniſterial Officers to take no Fees. 176 
How Coroners and other Officers are to be 
elected. 174, 175, 558,559 
Any of the Kings Officers comprehended 
under (Bailiff ) 206 
The difference between colore and virtute 
Officss. $bid. 
Whar Fees the Kings Officers may take, 210 
How Officers puniſhed that take part of, 'or 
reward for payment of the Kings debts. 
224 
Officers diſtinguiſhed by names, to put them ' 
in mind of their ducies. 398 
Where an Aſſize lies of an Office. 412 
Clerks of Aſſizes to be appointed by Judges. 
42 
Where an Officer ſhall be puniſhed for Be. 
curing one to ſue without naming his 
Lord. 444 
The Office of Lord Chamberlcin of the Kings 
houſe. 462, 463 
Where Officers ſhall anſwer for their depu- 
fies, 466 
Miniſterial Offices granted bur for life, 468 
No new Office with Fees to be ereted bur 
by common conſent in Parliatnent. 533, 


| —_ . 

New Offices hurcfull to the Common-wealch. 
40 

Officers to ſue and be ſued in their a 
Courts. 3h 
Where Officers may execyte their places by 
Deputy. 674 


OppreſSion. 


Great oppreſſions in times of R. 1. and o. 29 
Every oppreſſiox-is againſt Law. 48 
Great Extortions and oppreſſions when Stat' 

were made for Officers to take Fees. 74 
Greateſt Injuſtice to oppreſs under colour of 

Juſtice. | 388 
New Courts, new Judses, new things tend 


A Table. 


to the oppreſſion of the Subject, $40 
Ordinary. 


Why ſo called. 398 
Why truſted, and what Intereſt he hath in 
Inteſtars goods, and for what reſponſible. 


397, 398 
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How ſuit ſhall be done co the King, and how 


ro a common perſon by Parceners., i19 
Parcexers may not fourch by Efſoin. 250, 
251 

Parceyers ſhall preſent to a Church by turne. 

oo 

Where Parceners ſhall joyn in a Quare "4 
pedir. *61d. 
Coparcexers make but one heic. 4535 


Pardon. 


Where the King ex merito Zufticie is bound 
ro grant pardons. 316,317 
A Pardon to Hum. Bohun Earl of Hereford, 
& als. 535 


Parks, vide Foreſts, 


Parliament, 


An order of Parliament to ſend Judges into 
Ireland did not bind the Subje&. 47;48 
Who are of the Lords,and who ofthe Com- 
mons Houſe. 29 
Lords in Parliament are not to give Judge- 
meme againſt a common perſon for Trea- 
ſon or Felony. 5O 
Admonition to Parliaments not to bring in 
partial Tryals by diſcrecion in ſtead of per 
Leeem terre. FI 
No charge to be leviedon the people, nor 
granted by Parliament. - Go, GI 
Intent of Parliaments alwaies juſt and rea- 
ſonable. 57 
Many Acts of Parliament inform of Char- 
eers. 78 
No Law or Cuſtome of England can be ab- 
rogated but by authority of Parliament. 


7 

Foraign Canons, or Conſtitutions of Pope 

bind not til allowed by Parliament. bid. 

Motions of Petitions though denied, entred 
upen the Parliament roll. 

A reſolution of Parliamext ina large form 

called 


PAR. 
called a Stat”. | | 
Parliament 3 E.1.not intangled with private 
matters, 156 
Parliaments ſummoned by advice of the 
Privy Councel. 157 
Which ſhall be ſaid a compleat Parliament, 
and when an A& of Parlament. 157,334 
All the Commons of England are repreſen- 
red by the Knights, Citizens and Burgef- 
ſes. | 157 
Great diſcord between the King and Lords 
of Parliament, 21 & 42 H.3. 126 
The proceedings1n paſling Bills in Parlia- 
ment. 207 

4 E. 1. Lords and Commons fate _ 
101A. 

The power of Parliamext. 274 
The end of Parliaments, to amend the 
Kingdome ; and for due execution of 
juſtice. 280, 526 
Things of difficulty anciently adorned to 
Parliament. 408 
Parliaments anciently held twice a year.zb:4. 
An Award in Parliament is the higheſt Law 
that can be, 498 
What is ſaid to be done per Communitat* 
Angle, is by Parliament. . 526 
Commons of Eygland cannot grant any 
thing but by Parliament. 530 
Either houſe of Parliament, being Courts, 
may take voluntary Oaths. 536 
Parliaments , .and the Common-law , the 
incipal means to keep Greatneſs in Or- 

der and due ſubjection, 626 
Parliament cannot give Judgment againſt 
the King. 635, 636 


Parſon, 


Where a Par/cx ſhall havea 2uod prrmittat 
for Common. 406 
Where he ſhall have an Aſlize of Nuſans. 
406, 407 

Where by Perſona alicujus Eccleſie all Ec- 
cleſiaſtical perſons are included. 407 


Petition, 


Where a Defendant in a pr. in capite re- 
covers by defaulr, the Meſne Lord ſhall 
remedy fr the tenure by Petition. 39 

Petition of Right in Parliament, 3 Car. Re- 
Lis. ' $3, $455 

Where ſearch ſhall be granted ina Perition 
of Right. 270 


eA T able, 
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PLE. 


Pleas and Pleading. 
What Tenant to a pr. in capite may plead. 


3 
Where @ proteſtation avails ina Plea, +2 
cont”, ibid, 
What Tenant may plcad 1n Rediſlciſin, 83 
What may be pl/caged in Appeal, vide Ap- 
peal. | 
Where Fines were paid for ney Beanpleader. 
- 12 
No deceipt to be uſed in pleading, to vcighe 
Courts. 113,114,115,116,117 
No falſe Plea ought to, be pleaded. 215 
Where in Action ſxr Star* party grived may 
wave the benetit by plcading in bar, &<c, 


230 
Where, in debr for aid againſt the Hale 
Plaintiff need not ſhew che Executors 
have no Aſſets, bur heir mult plcadin bar. 

2 
What Plea a Vouchee may plead. = 
What is a go0d Plea ina Ceſſavit. 296, 298 
Where one ſhall be received tor feint plead. 
& e cent”. 323 
Whar Tenant in Dower ſtall plead. 350 
Entries of Records and pleadings give light 
in many Caſes. 351 
Where Plenarty is a good Plea, & + cont”. 
360, 361 
What ſhall be a good bar to an eſcape. 382 
What ſhall be a good Plea in a Raviſhmenc 
de gard. 392,393, 441,442 
What ſhall be a good -P/ea to an Aſﬀlize 
brought by Tenanr per Stat* Merchant”, 
CF. 397 
Every man to plead what is pertinent to tus 
Caſe. 414. 
What ſhall be a good Plea in a Reſum- 
mons. 442 
A Deferdant by a falſe Plea ſhall nor excuſe 
himſelf of damages. 444, 445 
What ſtall be a good Plea to a Scire fac. 
470 
What ſhall be a good Plea in bar of Execu- 
tion of a Judgment. 470 
Where per dares ſhall be a good Plea, & te 
cont?. 482, 483 
Where per minas ſhall be a good Plea, C e 
cont”, 483 
How a Fine ought to be pleaded. FII 
Who may plead to a Fine, partes fints nitil 
fuervnt , and what form ſhall be uſed in 
leading. $17, 523 


Where Defendant may plead in abatement 
tor want of true addition, 


596 
What 


PLE. 


eA Table. 


PRE. 


What ſhall be a good Plea in debt upon the | King is, in Judgment of Law, preſentin e- 


Stat? of 2 F. 6. for not ſetting out of 
tithes. G51 
What ſhall be a good Plea in debt upon the 
Stat* of 5 El.for perjury. 651 
Inrollment of a Bargain and fale not plea- 
dable as a Feoffment. 672 


Pledzes, 


Difference berween pledges and Mainper- | 
ers. : 20 7 
Where pledges ſhall not be diſtrained, if the 


principal be ſufficient. ibid. 


Where a Writ de plegizs acquietandis es. | 
| The King by grant derived the Lezt our of 


ibid. 


Replevin is applied to the Sheriff to take 


pledge and bail ro the ſuperiour Courts. | 


186 
Where the Sheriff ſhall be charged when 
he returns inſufficient pledges. 340 


Pope 


Common enemy to the King and Rook 
595 

Great abuſes of the Pope. 583, 584, 585 
Popes Bulls exemp: not from payment of 
Tithes. 652, 653 
Pepe endeavoured to take preſentations to 
the Chn:ches from Lay-men at the Coun- 
cel of Laterds. 273 


PoſſeſScons, 


Law favours poſſeſſion as an argumetrit of 
right, 118 
Where the peſos of the Gardian is the 
the Seifin of the Heir. 134 
After long poſſeſſion , omnia ſolenniter eſſe 
aita, preſumi debent. 362 


Prerogative, 


The King hath remporalties of Biſhopricks 
and Abbies during vacation, and may 
grant them. 15, 68, 152 

Where the King may take Body, Lands, or 
Goods of his Debtor. I9 

King by his prerogative cannot take or pre- 
judice the Inheritance of any. 36,63 


All pcetence of prerogative againlt ag. 
Chart. taken away. 


306 


very Court, and may take advantage of 

an Eſtopple, though bG be no party to the 
: Record, 39, 55» 269, 431, 549 

King cannot ſend any man out of the Realm 
againſt his will. ; 

King cannot give or promiſe lands or goods 
of one before atrainder. 

King cannot lay any new impoſt upon Mer- 
chandize. 58;60,61 

King may take none but ancient aids, rasks, 
and cakings. 59 

What Stat” the King may diſpence withall. 


66,377 


| The King ſhall be ſaid ro be Founder , 


though anocher joyn in Foundation, 68 


the Sheriffs Tourn, 71 
King ſhall have forfeiture of mariage 
though not named in Merton, cap. 6. if he 
make tender. 9x 
King may diſtrain all Coparceners before or 
atrer partition, I19 
Where the King may diſtrain Catrell in vi4 
Repia. 131,132,133 
If the Kings goods be wrecked he may make 
proof at any time, andis not tyed to 4 
year anda day. 168 
King canriot conimand but by matter of Re- 
cord, 186 
King cannot arreſt one for ſupicion of Trea- 
ſon or Felony. 186, 187 
King can doe no wrong, 187, 207,681 
Where the King may pardon damages and 


impriſonment, and where nor. 200 
Prerogative of the King , how anciently 
called. 263 
Where the King ſhall be bound to warranty, 
269 

King loſes no preſentation by Laps. 273 
King cannot be Tenanr by recepr. 346 


Plenary no good Plea againſt the King. 
36t 

King might licence one to make an Attor- 
ney before any Stat”. 378 
Ads of Grace, and when the King 
loſes part of his profic and Preroga- 
nve. 378, 420 
Where the King ſhall have the ward thought 
the land were held of him by poſteriori- 


ty. 591 
Kings Title not to be tried without warrant. 


424 

Any man may challenge for the King , 
ſhewing particular cauſe, 431 
Kings Prerogative is part of the Lew. 496 
All lands are holden immedia:ely or medi- 


Gg8ee ately 
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ately of the King. x 108 
Where the King ſhall ſet a fine adjudged to 
himſelf. , 509 
The King may not choſe a Sheriff contrary 
to the Star? of Lizcoly. _ Fol 
What prerogative the King hath in Silver or 
Gold. $76,577,$78,579 
King ſeiſed the poſſeſſions of Priors aliens in 
wars. | 584 
Na Judgment can be given againſt the King 
in Parliament. 635,636 
Tithes in no Pariſh belong to the King. 


64 

King may diſtrain in black acre for one 
reſerved out of white acre. 682 
King not bound by ſale of gocdsin Marker 
overt. 713 
Where a Star* ſhall bind the King without 
being named, and where nor. 142, 169, 
I91, 359, 681, 682 

Where the King may diſpence with a Stat* 
by no» obſtante, and where nor. 60 


Preſcription, 


Where -a preſcription may be againſt a Sta- 
tute, & e cont”. 21 
Where, in a Court Baron all pleas are deter- 
minable by wager of Law, Lord may 
preſcribe to determin by Jury. 142,143 
Where one may have Wreck by preſcript;- 
08. 168, 281 
Who may preſcribe to take fees, 210 
Fairs or Markets are by grant or pre- 


ſcription, IT; 220,221,4c6,4c6 
Particular Juriſdictions are by preſcription 
or grant. 230, 281 


Felons goods, Utlaws, &c. grow not by 
preſcription but by grant. 281, 496 
What liberties ſhall be allowed in a © ao 
Warrant. 281,282,496 
Who may have Common, and what Com- 
mon by preſcription. 477 
Who may preſcribe tobe quit of Tithes.645, 
652, 653 

What makes a preſcription for Tithes by 
Common-law, 653 
Where cuſtome for Tithes creates an Inhe- 
ritance, it cannot be annulled by pay- 
ment, or other matter in payes. 


653, 654 

Where a Modus decimandi hath not been 
paid by 20 years, yet the preſcription con- 
tinues. 


653,654 


A T able. 
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PR I. 


Pre ſentation, 


Where preſextation to a Church may be re. 
ceived pending ſuir, & e cont”. 212,213 
Preſentations to Churches are temporal 
things. 73 
Where Patron after 6 months pre/exts, Or- 
dinary cannot collate. ibid. 
Collation by Lapps is indulged to the Ordi- 
nary. ibid. 
At Common-law Clerks inſtituted could nor 
be removed. 357 
Where Plenarty puts a rightfull Patron our 
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of poſſeſſion. ibid. 
Where Plenarty is a good Plea, & + cont”. 
360, 361 


Where the Heir ſhall preſent though his 
Anceſtors could not have a ware impe- 
dit. 359, 360 

Preſentation to a Chappel by the name of 
a Church changes the name for ever. 


364 

Where Parceners, &c. ſhall preſent by 
turn. 365 
Where the preſentment of one Jointenanc 
puts.not bis Companion out of Poſſeſſion. 
ibid. 

What Preſentee Ordinary may refuſe and 
for what cauſe. 365, 632 
Where, and by whom, the ſufficiency of the 
cauſe of retuſal of a Clerk ſhall be tried. 
632 

Where notice of refuſal ought to be given 


to the Patron, & & cont”, ibid, 
Primer- ſeiſin. 

What ſhall be paid for primer-e;ſin and by 

whom, 9 


Priſon & Priſoners, 
Impriſonment is only to bring men to tryal. 


43 

Where a Gaoler detains a Pri/ſoxer after his 
Fees paid, the King may ſeiſe the Gao], 
43,53 

None to be impriſoned by a Juſtice of Peace 
bur in the Common Gaol. 43 
Priſoners ro be brought to ſpeedy Juſtice, 
43,53-315 

Where one may be impri/aned for Felony 
or treaſon before preſentment or indi&- 
ment. FI 
Where upon ſuſpicion, common fame or 
hue and cry, one may be impriſoned by 
warrant. 


PRI. 


warrant. Fl, 52 
Where one may be arreſted by warrant in 
Law. 52 
Every legal warrant for :mpriſonment muſt 
be under hand and ſeal, and the canſe ex- 


preſled. FI, 591 
No man to be impriſoxed but for certain 
cauſe. $3, 59 
Which ſhall be ſaid to be falſe impriſonment, 
and againſt Law. $53,54,100,103,104, 
GI5, 616 
Where by writ upon fuggeſtion one may be 
impriſoned, 


J3 
Whar remedy for one impriſoned contrary 
to Magna Charta. 


55 
Where one may be committed for a Con- | 


rempr. 83,84 
All _—_ are the Kings, but a Subjet 
may be Keeper. 100, 589 
Upon every Action grounded upon a Stat” 
the party ſhall be fined and impri/c- 
"ned. , 131 
Where one may be impriſoned for not go- 
ing out upon huy and cry. 172 
Where he that breaks Priſon 15 not baila- 
ble. 188 
What impriſonment the King cannot pardon. 
200 

Priſoners are to be humanely dealt with- 
315, 316 

Where Pri/ſoxers may be laid in Irons, 381 
A Priſoxer muſt live of his own. ibid. 
Where a Raviſher of a Ward ſhall be ;»- 


rs 439 
What ſhall be ſaid to be an +-9priſonmenr. 
482,589,590 

Where a Priſoner ſhall avoid his own aR, 
& e cont”, 483,484,516 
Where breaking of Priſoz ſhall be Felony, 
& e cont”. 589,590,591,592 


Where one committed by an Eccleſiaſtical 
Court, may be diſcharged, by a Temporal 
Courr, 615 

Gaols cannot be ereRed but by AR of Par. 
liament, 705 


Privilege, 


A privileged perſon may have a Habeas cor- 

«5 returned in Co. Bay. or Exchequer. 55 
Whart privilege the Kings Tenants have. 54.3 
Officers ſhall be privileged ro ſue and be 


ſyed in their _ Courts. $51 
Privilege of Sanctuary taken away per 
21 7a. cap. 28. 629 


Kings Servants privileged in reſpect of at- 
rendance. 


631 


A T able. 


PRO, 

All privilege of Exemption for repair of 
bridges taken away per 21 H. 8. cap. $. 
——_— | 704 

Plaintiffs more privileged in tranſitory Acti- 
ons then real. 245 


Privies and Privity, 


What Privies fhall be bound by a fine. 516 
Where Privies in blood may aver againſt a 


fine, 5t7 
7 Procedends. 


The ſeveral kinds of Procedendoret, 269 
Where the Procedexds ſhall be granted where 
the King is party. 269 
Where Aid is erroniouſly granted the De- 
fendant ſhall have a Procedendo ſine dila- 
tone: 270 
Procedendoes in Aid freequently granted.27 1 


Proces; 


Proces in Law is by the Kings Writ or due 
proceedings and warrant in Deed or Law 
withour Wrir. Fl 

A Countment by lawfull warrant in Deed or 


Law, 1S accounted due Preces. 2 
What Proces are in a Quare impedit. 124 
What Preces lie in Account. 143, 144 


Officers not to be diſturbed in execurion of 
Procts. 194 
What Proces are in a Scire fac. 470 


Proclamation, 


48 H. 3. Proclamation made contra ſug ge- 
rentes, &C. Regen velle exigere tallagia 
inconſueta, & introducere cxtraneos. 59 

Proclamation prohibiring Importation of 
Wine againſt Law. 62, 63 

Where Proclamation ſhall be againſt the 
deforcerer of a Ward. II3 

Where in a refſummons of Ward a Precl4- 
mation ſhall be awarded, & e cont. 113, 

114 

Where, by ſpecial proviſion, a Stat* may be 

| mnadeVoid by Preclamation. 742 

Uſual to give notice of Statures diſcontinu- 

ed by Proclamation. 743 


Prohibition, 


Where a Prohibition lyes ford Tenant when 
his Lord would cotnpell him ro ſhew his 
143 
New 


Decds. 
Gggggt 


PRO. 


New prohibitions formed upon Articuls 
Clexi. 6coO 
Articles concerning undue granting of prohi- 
bitions preſented by the Archbiſhop of 
Canterbury tothe Lords of the' Councel, 
M. 3 7a. Regs. 601,602,&Cc. 
What power the King -hath to reform abu- 


ſes in pranting prohibitions. GOI 
What time a defendant hath to ſue a prohib;- 
ton. 602,616 


How many prohibitions granted tempore E- 
liz. uſque 3 Jac. 603,604 
Where a conſul:ation may be granted with- 
out expreſſing the cauſe. 605 
Where a prohibition hes for Simony. 608 


Wherefore and upon. what ſuggeſtions pro- | 


hibitions raay be granted, & e cont. 608, 
609, 610, 611,612, 613, 614, 615, 616, 
617,618,619,620 

Where the ſuggeſtion of a prohibition may 
be traverſed. G11 
Where the Exchequer may grant a prehibi- 
tion to ſtay a ſuit againſt a priviledged 
perſon, 624 
Divers prohibitions for tithe-wood. 644,645 
Where, a prohibitiex for tithes is grantable, 
without proof of the ſuggeſtion, & e 
cont”. 662 


Property. 


What ſhall be a good ſale of horſes, &c. in 
Fairs or Markets to alter property, 713, 
714,715,716,717,718,719 

King not bound by ſale of goods Marker 
overt. 713 
Sale of goods by covin alters no property. 5b. 


Purveyor, 


What corn or cattle a parvezoer may take,33, 
34,35z170,171,223,324 


Where purveyors may take timber, and | 


where not. 35 
No Statutes againſt parveyors expounded. 
171,224 

How parveyors not paying for victual ſhall 
be puniſhed. 224 
How the Kings houſe was providedof victu- 
al before parvejors were, $42,543 

A purveyors duty. $43,544 
The great abuſes of parveyors. 543,544,545 
What the purveyance of wine 15. 544 
What a parveyor may take in the Kings tra- 
vel, and what for kis ſtanding houſe. 545 
Porveyors Commiſiipns to be under the 
great Seal. $45 


A Table. 
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To whom pxrveyors wuſt accompr. 
What ſhall be felony in a parveyor. 


545 
546 * 
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Luare impeait, 


Dies cemmuncs in bauco in 2 impedit ſhall be 
every 15 Or 21 days. 123 
No cſlointo be allowed in 9. impedr. 124, 
Es I2 
What proces were arCommor-law;ard wha 
 nowina 9. ;mpeazt. I24 
Where a writ ſhall be awarded to the Biſhop 
with or withcur the plaintiffs making title, 
I24,125 
Where damages but ro coſts ſtall be reco- 
vered ina ©. impedit. 125,362,363 
Where a writ ſtall be awarded to the Vicar 
eperal. - I25 
Where Juſtices of N;ſi prins may give 
Judgement in ©. impedit preſently. 27, 
424 
The antiquiry of 9a. impedit. 356,357 
Who ſhall have a ©a. impedit upon a uſur- 
ation. 358,359 
Who ſhall have a 2»a. impedit upon W.2. 
cap.5. * ibid. 
Where the heir ſhall preſent, though bis an- 
ceſtor could not have a 9. impedit. 359, 
360 
Where plenarty-is a good plea in 2. impeait, 
& econt”. 360, 364 
Where upon a uſurpation one may have a 
Scire fac', and ſhall not be'driven to his 
. Impedit. 362 
Who may joynin Q. impedit upon a uſur- 
pation, . 365 


Duarentine, 
Where and when a feme ſhall have her $x4- 


rentine. 16, 17 
Where a feme by mariage loſes her 2a- 


rentine. 17 


Queen, 


Lueen dowager may not marry without the 
Kings licence. 18 
2ween tor treaſon ſhall be tried pey pares. 50 
Buren domwager by marrying under her de- 
gree loſerh nor her dignity. ibid. 
A forein Qaeex marrying in England ſhall 
bring Action by the name of Yen. ibid 
Eltanor wife to H.3. after became a Nun. 


79,80 
Where 


QUO, 


Where plenarty is a good plea againſt the 


een, though nor againſt the King, 361 
Queen Elizabeth called Anglia amor. 578 


nid jars clamat, 


Who ſhall be compelled co attorn in 2=id 


Jurss clamat. 


yo warranto, 


Stat? of 2 uo warranto made 6 not 30 E.1. | 


279 
What liberties ſhall .be allowed in a 2x0 
Warrant. 281,282 


Where upon a deſcent of franchiſes the 
King is put to a 2uo warrants. 282 
Dus warranto is the Kings writ of franchi- 
ſes. 
In 90 warranto Judgement final 1s given 
for or againſt the King. , 282, 495 
Salvo jure ſaves any other title then char ad- 
judged in 2x0 Warranto. 282 
Kings Attorney may not ſue a 20 warran- 
to without writ. :bid. 
Where a 20 warranto may be determined. 


494 
Firſt 20 warranto for land brought 31E.1. 


495 
Dus warranto is a legal courſe, but full of 
rigour, ibid 


nod ei deforceat 


Where, for, and againſt whom it lies. 349, 
350, 351, 352,450,481 

If tenant in dower, tenant per curtefie, or 
tenant for life had loſt by default , they 
were without remedy till a 2zod ei de- 
forceat given. 350 
Who ſhall joynin a 2xod ei deforceat. 351 
What ſhall be ſaid to be a default ina Qwod 
e deforceat. ibid. 
Where one 9Qwedei deforceat lies upon ano- 
. ther. ibid. 
Who may vouch to be vouched in a 2uod 


es deforceat. | 352 
What plea may be pleaded in a 2wod: ei de- 
forcear. ibid 


Where a 2uod ri deforceat \$ maintenable, 
where no voucher hes. ibid. 


ud permittat. 


Where a 9od permittat hes for a nuſans. 
405,406,407 
426,407 


Whete it lies for a Common, 


A Table. | 


67 | 


| Where conuſor may enter without a Fc5re 


ibid. 


REC. 


Where a uod permittat lay ar Common 


| Law. 


' —___ - 


407,411 


— 


—  —— — — _— —— — 


Rebatter, 


Where and who may re. 117;118 


| Recognizance, 


| What lands or goods may be extended, and 
whart nor. 394,395,396;397 
Where there are ſufficient goods, lands ſhall 
not be extended. 395 


fac, & + cont”. 396,678,679,680 


ſted 396,397 


| Where an Aſlize lies if the exrender be ou- 


| Recovery, 


| What credit the Commou Law gives to ye- 
COVEYLES, 321,322 
Where one may fallify a recovery. 322,323, 

| 2 
| Colluſion in falſifying recoveries to be Nr 
red by Commiſſion. 323 
What remedy to avoid a feigned recovery, 


342 
Who fhall be bound by a recovery by de- 
faulr. 1bid. 


Where a recovery againſt the husband ſhall 
bind the feme. -* ibid. 
Recovery by reddition is not of ſo great ac- 
compr as by defaulr. 349 
Where a feme ſhall be barred of dower by . 
recovery againſt the hnsband, & e cout”. 
349,350,351,352 

Where more or leſs then is due is deman- 
ded, what ſhall be recovered. $503,504. 
Laws made for eſtabliſhment of recoverses. 


519,540 


Rediſſeiſin 
When and where it lies. $3,84,115,416, 


I 
What tenant may plead in redifſesſ7n. "4 
The Judgement in red;(ſes/in. 82,83 
Who may inquire of rediſſc;in, and how ro 
be cried. 4 
Where a poſt diſſciſn lies. ibid. 
Where and by whom one in execution for 
red;ſſei/ia ſhall be delivered. It 
Double damages ſhull be given in rediſſeiſn 


& poſt dbſſesſin. 416,417 
Refe- 


Ogggg 3 


REL. 


Reference, 


Per legem- terre in Mag. Cha.. cap. 29. rt- 
fers to the whole Chapter. 46 
Reference for making bridges and banks to 
H. 2. time, 29 
Reference for Eſcuage to H. 2. time. #76 
Ancient Statutes that refer to other Statutes 
mention not the year or Chapter, becauſe 
ſureſt and moſt parhiamentary. $71 


Relief, 
What reliefs Earls, Barons,and Knights ſhall 


"54d | 
Antiquity of reliefs. | 
Biſhops and Abbors paid no reliefs. 7 
Tenant per Cornage ſhall pay no relief. 9g 
If an Honour ſhall come to the Kings hands, 
the ſame relief ſhall be paid as to the Ba- 
ron. 64 
Relief is no ſervice, but a due by reaſon of 
 theſervice, | 95 
In Avowry for a relief how Seiſin muſt be 
alledged. ibid. 
What remedy the Lord hath upon a Feoff- 
ment made by colluſion. Io 
A relief in old books called ſimplex Seiſina 


; 134, 135 

Reliefs made certain by ſag. Chart. cap. 2. 
232 

What a relief 1s. 233 


The King not bound by z7. 1. cap. 36. but 
may take ſuch relief as was due before. 


233 
Relief is abſolutely due to the Lord in re- 
ſpec of his Surety. 234 
Tenant for life ſhall have relzef. ibid. 


Religion, 


Where a religious perſon becomes vagrant, 


an Apoſtato capiendo lies. 53 
Jeſuirs policy to ſhadow treaſon under co- 
lour of re/igioms confeilion. 629 


Remover de Records, 


What Actions may be removed out of the 
County Court with or without ſhewing 
Cauſe. 312 

No Plea to be removed out of London by 
Tolt or Pone. 324 

Where a Replevin may be removed by 
Pone, C& e cont. _ YT”. 


Where admeaſurement de Dower or Paſture 


eA T able. 


5$,6,7 | 
8 


may be removed. 369 
Where Commiſhtons of Oier and Terminer 


ſhall be rcmcved 1n Ba. Regrs. 41,9 
Rents. 

The ſeveral kinds of yeprs. 19 

Where incroachment of rext ſhall beavoi- 

dedin Avowry. 21 

Where ext ſhall be apportioned. 504. 


Where a rext may be reſerved upon a bar- 
gain and ſale. 673 


Replevin, 


Whenand where repleviz ought ro be made. 
: | 139, 140 
Of what value the Sheriff may hold Plea in 
replevin. 139, 312 
How, and by whom, deliverance ought to 
be made in replevin. 139, 140 
Where the Sheriff may enter 2 Franchiſe rg 
make replevin, . ibid. 
Original replevin is in nature of a Juſticies, 
| 140 

Lord of a Franchiſe cannot demand Conu- 
ſans ina replevin. ibid, 
Replevin 18 by the Sheriffs, bail by ſuperiour 
Courts. I5O 
Where Seiſin of Services is traverſable in 
Avowry. 296 
Where replevin may be removed withour 
ſhewing cauſe, & e cont*. 339, 340 
What is the time of limitation of Avowrys. 


340 
Where, and for whom, a ſecond deliverance 
lies. 340, 341 


What remedy againſt the Sheriff char re- 
rurns nichel in replevix or ſecond delive- 
rance, 340 

What a return irrepleviſable is to be , and 
what Court may grant it. 340, 341 

Second deliverance 1S a Syperced' to the She- 
riff, 341 

Where incroachment of Rent ſhall be avoi- 
ded in Avowry, 21 

Where in Avowry for a Releaſe, Seiſin of 
Services muſt bealledged, 96 


Receipt, 


Where the fem ſhall be received upon the 
husbands AR or default. 342, 343, 344, 
345, 346 

Where, when, and by whom receipr is to be 
rayed. 343 
What privilege Tenant by yeceipe ſhall have. 


344, 345, 346 
What 


RET. ef 


What eſtate tenant per reſcest muſt have. 
345, 340 

The King cannot be tenant per reſcezt. 346 
Where upon feint pleader, nient dedire, & 
nh:l dicit, one ſhall be received. i614, 
Reſceit is grantable in Scire fac”, 470 


Reſtitution, 
Where reſtitation of ſtollen goods ſhall be 


made. 
Reſummons, 


Where a reſummons lies. 441,442,456 
What an beir or executor may plead in a 
reſmmmons. 442 


Retorn of Writ, 


What retor# muſt be made” upon an Habeas 
Corpus. 55 
The Sheriff may not retory that he could nor 
deliver a diſtreſs becauſe he was rebiſted, 
for he may take Poſſe comitatms. 165 
Whar remedy againſt a Sheriff for retorns 
Nichil in a Replevin or fecond delive- 
rance. 340 
Where a retors irrepleviſhable may be. 340, 
341 
What miſchiefs were at Common-law about 
retorns of writs, and how remedied by 
W.cap.39. 451,452,45 3,454 
Where an Action lies againſt a Sheriff for 
making a falſe retor. 452 
An inſufficient retors all one with a Nichs/. 


453 

What ſhall be accounted iſſues which a She 
riff may retorn. ibid. 
Where T ard: may be retorned. 567,568 
In criminal cauſes in the County where Ba. 
Regis ſits, a Venire facias may be rerorned 
reſently. 568,550 
Why 15 daies were given for retory of 
writs. 567 


Robbery, 


For what rcbkeries the Hundred ſhall an- 
{wer. 569,570 
Where reſtitution ſhall be made to the par- 
ty robbed notwithſtanding. a fale in Marker 
overt, 714 


714 | 


T able. SCI, 


What m_ or other perſons may be com- 
mitted to the houſe of Corretion. 730, 


731,73257334734 


| 


| Sacriledee, 
| For Sacriledge Clergy is not grantable. 250 


Scire facias. 


| Where ſeveral Scire” fac* may iſſue upon 
|. one Recogmizance. 395 
| Where execution of a Judgement may be 
| had, without a Scire facias. 395,396 
| here conuſer of a Statute, &c. may enter 
| withouta Scire fac*, & & cont”. 394,678, 
680 

Where a Scire fac* ſhall goe to the Execu- 
tors of a Judge to cerithe a Bill of Exce- 


10ns. 428 
Where a Scire fac* ſhall goe to the Execu- 
tors of the Earl Marſhal. hid. 


Where a Seire fac* lay at Common Law in 
Actions-real bur not perſonal. 469, 470 
Where a Scire fac* ſhall be brought paryly 
upon a Record, and partly upon a fugge- 

| ſton, 470,479 
| What proces were ouſted in a Scire fac” by 
W. cap.45. , 470 

; Where eſſoins and view are ouſted in Scire 


F 


| ac”. 


470 

and receit granted in Scire fac*. 16. 
| Whar a defendant may plead in Scire fac. 
| ibid. 
Where upon a fine ſur grant & render 
one may have a Scire fac* though he could 
not have execution. 471 
Heir, executor or adminiſtrator cannot ſue 
execution within the year, but muſt have 

a Scire fac”. vid. 
Where Judgement is givenin Com” Ban, 
and affirmed within the year in Banc? Re- 
77s, party may ſue execution, thick 
Where a Scire fac* may be general, and 
where the tertenant muſt be named._4-/2 
Where the King may re-feize lands. with- 
out @ Fcire fac, & e cont.” Y72,573 
Where conuſee ofa Star* being ouſted ſhall 
be reſtored te his poſſeſſion by a Scire 
fac”. 678,679,680 
Where the alienee of tenanr per currelie 
ſhall have a Scire fac” againlt the heir , 
who hath lands by deſcent. 679 
Where upon a traverſe of an-office, one or 
more Fcire fae* mult be ſued, 691,694 


Rogues, 
Many good Laws made againſt raves, vaga- 
bends, and ſturdy beg ers. 728,729 | 


Seal-, 


SEL. 
Seals. 


Who is Keeper of the gteat Seal, and what 
ought to be paſſed under ir. 552,553, 
$54555»550,313,545 

Who keeps the privy Seal, and what may 
be paſſed under ir. $54,555,556 
Who keeps the Signet, and what may be 
aſſed under it. ; 556 

Who keeps the Seals, of the Kings Bench, 
Common Pleas and Exchequer, and what 


ought to be ſealed by them. 555 


Second deliverance, vide Replevin. 


Seifin, 
Where ſeiſn of annual ſhall be good ſe; 
c 


n 

of accidental ſervices. 96 
What ſhall be ſaid a ſufficient ſesſ+ ro make 
a feoffment. | | 244 
What ſhall be ſaid to be a ſe;ſj» whereupon 
one may vouch. ibid. 
Where ſe; may be counterpleaded. 3634. 
Where ſei of ſervices is reverſable, and 
where not. 295 


S eiſure, 


No mans lands to be ſ«:ſed into the Kings 
hands before office found. 206,207,573 
No felons lands or goods to be ſ#;/ed betore 
attainder, 206 
Where, an Eſcheator may ſcſe lands after 
office found. 206,207,689 
Where a Sheriff may /«ſe lands upon a 
Habere facias poſſeſſionem. 206 
Where if the Kings officer /#;/e lands with- 
out authority, he ſhall not have aid of the 
King, or a Rege inconſulto. 207 
Where the King cannot ſc/e purpreſtures 
till due conviction, 272 
Where the ſeiſare is not lawful the party 
ſhall be reſtored to the meſne profits. 


$72 
Where the King may reſe;ſe lands withour 
a Scire facias, & e cont®. 572,573,696 


Serjant at Law. 


Serjants at Law and Apprentices not to uſe 

any deceit in pleading to inveigle Courts. 

213,214,215,216,217 

Apprentices refuſed trill charged by Parlia- 
ment to be Serjants. 

Antiquity of Serjant at LaW. 


214 
ibid. 


AT able.. 


| 


SHE. 
Oaths of Serjants and Kings Scrjant at Law. 
ibid, 
A Serjant at Law called a C. 214,511 
What ſhall be mainterarce in a Serjant at 
Law, Apprentice, or Attorney, & e cent”, 

| $63,564 
Apprentice refuſing to be a Serjanr ſhall be 
once fined. 597 
Where Serjaxnts and Apprentices ſhall in. 
curre a Premunire for pleading Bulls of 
Popes not warranted by 28 H.8. cap.16. 


633 
Sheriff, 


Per Balivi, Sheriffs included. 19,144 
No Sheriff to hold Pleas of the Crown. . 30 
Anciently Sheriff and Biſhop went Circuir. 
Sheriff to take no fees but of the King, 74, 
I91,209,210,416 

Proclamation ſhall be made where one 
cannot be arreſted, I14 
Sheriff ro make deliverance of diſtreſſes up- 
on Replevin. 139,193,194. 
Sheriff hath caſtediam Con”. 172 
How Sheriff was and is to be eleted. 174, 
| 175,176,558,559 
Sheriff and Coroners conſervators of the 
peace. | 174 
Sheriffs authority ceaſes nct by demiſe of 
the King. I75 
Where a Certiorari may be direRted to the 
Sheriff. 176 
Who 1s Bailiff by the Sheriff. 186,187,188, 
189,190 


| Where a Sheriff ſhall be puniſhed for ta- 


: 
, 


king inſufficient bail, or returning inſuffi- 
cient pledges. 190,340 
Sheriff 1s Judge in his Tourn. 190 
Under-FSheriff an ancient Officer. 190,191 
Where Sher;ff ſhall anſwer for his under- 
Sheriff or Bailies. I91 
Sheriff per 1 E. 4.cap. 2. to deliver all in- 
dictments and preſentments taken before 
him at the next Quarter-Scflions. 191 
Every man bourd to aſſiſt the Sheriff. 193, 
I9 

Where the Sheriff may take Poſſe Com. 193, 
194-299,454 

Sheriff to receive iſſues in Eyre. 255 
Where Sheriff may reſiſt them that offer to 
doe waſt upon a writ of Eſtrepment. 329 
What remedy againſt the Sheriff for retur- 
ning N:hil in a Replevin or ſecond de- 
liverance. 340 
Where an Action lies againſt the Sheriff for 


recurmng 


$T A, 


retu-nins thoſe to be Jurors that oughe 


not to be. 447,448,561 
Where an Action lies againſt the Sheriff tor 
a falſe return, or imbezilling a writ. 452 
What iſſues, and what for iſſues a Sheriff 
may return, 452;453,454 
A Sheriff is but an officer and hath no day 
in Court. 453 
Sheriff may not ler his Bailiwick, nor take 
any thing for making under officers. 556 


Socage 


What it 1s. 44 
Heir in Socage is of age at 14, and ſhall bave 
account, 136 
Where Gardianin Socage ſhall be puniſhed 
for walt, 35 


Soldiers, 


Where a Soldier that receives Preſt money 
or wages, and runs away ſhall be arre- 
ſted. 53 


Statutes, 
Statutes of King Inas in anno 727- 268 


Statxtes of King Alfred in ann» 900. 268 
Statutes of King Ethelſton in anno 940. bid. 


Statute called the Aſſize of Clarendon | 


Io H.2. 6 


Magna Charta edita 9 H.3, 


Capita. fo, 
1 Franchiſes 1. 2 
2 Relief 1. F | 
3 Wards 1. IO 
4 Walt 1. I2 
5s Walt 2. 14 
6 Wards 2. I5 
7 Femes 1. I6 
$ Debr al Roy 1. 18 
o Franchiſes 2. 20 
IoTenure 1. 21 
11 Common Pleas 1. thid. 
12 Aſlize t. 24 
13 Darrein Preſentment 1. 27 
t4 Amerciament 7, 1htd. 
15 Banke 1, 29 
16 Banke 2. (this ont of wſe.) 30 
17 Pleas of Crown 1. ibid. 
18 Debt al Roy 2. 32 
19 Caſtles 1. 3J3 
20 Caſtles 2. 34 
21 Purveyors 1. 35 


A Table. 


cn III eee << 


——_— 


| 21 Replevin 1. 


| Capita. fo: 
22 Forfeiture 1. 36 
23 Weares 1, 33 
24 Right 1. 39 
25 Weights x, 4! 
26 Fine al Roy 1, 42 
27 Wards 3. 44 
28 Wager of Law 1. 44 
29 Liberty of Subje& 1. 45 
30 Merchants 1. 47 
31 Tenures 2. 64 
32 Tenures 3. 65 
33 Vacations, &c, 68 
34 Appeals 1. 1h1d. 
35 County & Tourn rt. 69 
36 Mortmain 1. 74 
37 Eſcuage 1. 76 
33 Franchiſes 3. 1:4. 
Merton edit. 20 Hi, 
Capita. fo. 
: Dower 1. 79,80 
2 Wills x. 8g 
3 Rediſleilin 1. 82 
4 Approvements 71. 34 
5 Uſury x. 88 
6 Wards 4. 3g 
7 Wards. 92 
$8 Limitations 1, 94 
9 Baſtardy 1. 96 
10 Attorney 1. 99 
11 Foreſts. 190 
Marlbridge edit.5% 8.3, 

| Capita. fo. 
1 Diſtreſs 1, fOI,102 
2 Diſtreſs 2, 104 
3 Diſtreſs 3. log 
4 Diſtreſs 4. 06 
$ Confhrmation 1. 108 
| 6 Wards6. rog 
7 Wards 7. ri3 
8 Rediſſeiſin 2. I14 
& Suit 1 Ing 
10 County & Tourn 2. 20 
11 Beaupleader 1, I22 
22 Paies in Bank, & 2a. Impedit. 123 
13 Eſſoin I. 126 
14 Jurors 1. 127 
15 Diſtreſs 5, I2t 
16 Mortdanceſter 1. 133 
17 Wards 8. r35 
18 Amerciament 2, t36 
+19 Efloin 2. 137 
20 Faux Judgement 1, 138 


139 
22 Free- 


Hbhhh 


STA. 
Capita. 
22 Freehold 1. 
23 Accompt 1. 
24 Wards, 
25 Juſtices in Eyre. 
26 Murder 1. 
27 Voucher 1. | 
28 Bail & Mainpriſe.” 
29 Monaſteries,&c. 1. 
30 Entry of Writs 1. 


W.1, edit, $3 E,1. 


Capita, = 

1 Monaſteries 2. 
2 Clergy 1. 

3 Eſcape 1. 

4 Wreck 1. 

5 Election 1. 

6 Amerciament 3. 
7 Purveyors 2. 

8 Beaupleader 2. 
9 Robbery 1. 

Io Coroners 1, 

I1 Odio & Atia 1. 
12 Felonie 1. 

13 Rape 1. 

14 Appeals 2. 

15 Meinpriſe 2. 
16 Diſtreſs 5. 

17 Diſtreſs 6. 

18 Juſtice in Eyre 2. 
19 Debt al Roy 3. 
20 Forrelts 2. 

21 Wards 9g. 

22 Wards 10. 

23 Debt 1. 

24 Aſlize 2. 

25 Champerty 1. 
26 Extortion 1. 
27 Extortion 2. 
28 Maintenance 4. 
29 Deſceit 1. 

30 Extortion 3, 

31 Toll 1. 

32 Purveyors 3. 
33 County & Tourn 3. 
34 News 1. 

35 Arreſt 1, 

36 Reaſonable Aid 1. 
37 Ailize 3. 

38 Atraint 7, 

39 Limitation 2. 
40 Voucher 2. 

41 Bartel & grand Aſſize. 
42 Eſſoin 3. 

43 Eſſoin 4. 


AT able. 


fo. 
142 
143 
144 
147 
148 
149 
150 
153 
ibid, 


fo, 
I59 
163 
I65 
166 
168 
I69 
170 
I71 
bid, 
174 
177 
361d. 
180 
182 
184 
I91 
I92 
196 
197 
198 
201 
202 


204 
206 
207 
210 | 
212 
213 
218 
219 
223 
225 
ibid. 
229 
231 
235 
237 
238 
239 
246 
248 


250 


Capita. 

44 Eſſoin 5 

45 Eftrears 7. 

46 Juſtices des Benches. 
47 Age 1. 

48 Prochein Amy. 

49 Dower 2. 

50 Prerogativa Regts. 

51 Aſlize 4. 


ST A. 


Stat' de Bigamw,edit, 4 E 1, 


Capita. 

I Aid leRoy 1. 
2 Aid le Roy 2. 
3 AidleRoy 3. 
4 Purpreſture 1, 


5 Clergy 2. 
6 Voucher 3, 


Stat' de Glouceſter, edit, 6 Er, 


Capita. 

1 Damages 7. 

2 Age 2. 

3 Warranty T. 
4 Ceſlavit 1. 

5 Waſt 2. 

6 Mortdanceſter 2. 
7 Entre T. 

$ Treſpaſs 1. 

9 Pardon 1. 

10 Eſſoin 6, 

11 Deſceit 2. 

12 Voucher 4. 
13 Eſtrepment 1. 
14 Damages 2. 
I5 Wines 1. 


W.2, edit. 13 E,1, 


Capita. 

1 Tail x. 

2: Repleyin 2. 

3 Cai in vita 1. 

4 Dower 3. 

5 Advowſon 1. 

6 Voucher 5. 

7 Admeaſurement de Dower 1. 
8 Admeaſurement de paſture 1. 
9 Meine 1. 


Io Juſtices in Eyre 3. Attor. 2. 


11 Accompt 2. 

12 Appeals 4. Eſloin 7. 
13 Inditments 1. 

14 Waſt 5, 

I5 Prochein Amy 2. 


STA. 


Capita. fo. 
16 Wards 11. 391 
17 Eſſoin 8. 393 
18 Execution T. 394 
I9 Ordinary 1. 397 
20 Colinage 1. 399 
21 Ceſſavit 3. 400 
22 Waſt 6. 403 
23 Executors 1. | 404 
24 Nuſans quod permittat juris utrum. ibyd. 
25 Aſlnze 5. 408 
26 Rediſſeiſin 3. 416 
27 Eſloin g. 417 
28 Eſſoin 10. -= 
29 Ojer & Terminer 1. 1þ1d. 
30 Nifs prices 1. 420 
31 Exception 1, 42 

32 Mortmain 2. 28 
33 Croſſes 7. 431 
34 Rape 2. 433 
35 Ward 12. 437 
36 Procurement 1. 443 
37 Diſtreſs 7. 445 
38 Jurors 2. 446 
39 Retorn de Vicount. 449 
40 Age 4. 455 
41 Cont. formam collationts 1. 456 
42 Fees 1. 461 
43 Citation 1. 464 
44 Fees 2. 466 
45 Execution. 469 
46 Approver & Aſlize 6. 473 
47 Fiſh & Fiſhing. 477 
48 View. - 479 
49 Champerty 2. 484 
5o Account ſur Stat”. 485 


Stat' de CircumſpetFt agats, edit, 


I3 E,1. 487 
Statut' de Quo warranto, edit, 

18 E.1, 494 
Statut' de V9.3, edit, 18 E.I, 500 


Cap. 1,2, 3. Ouia emptores terrarum, &c. 
$00,501,502,503 

Statut” de Fudaiſmo, edit,1B E.,1.506 
Modus levandi fines,edit,18 E.1, 510 
Statut' de finibus lewaths, edit. 27 E.1, 
$21 

Confirmatio Chartarum, edit,25 E,I, 


525 
Capita. 
1 Confirtnation of the great Charter. 525 
2 Purveyors, 526 


A Table. 


STA. 


Capita. 
3 Great Charters to be ſent to Cathedrals. 
4 Infringers of them to be GIO... 
red. ibid, 
5& 6 No new aids to be taken. 527, 528, 
529 
7 Maltolt releaſed. 530 
De Tallagio 'non concedendo, edit, 
28 E.I, 532 

Capita. 


1 No tallage to be levied but by common 


conſent 1n Parliament, 532 
2 Purveyors. _, 534 
3 No Maltolt to be taken of wool. #vbid. 


4 Confirmation of Liberties to Clergy. ib;d. 
5 Pardon to the high Conſtable and Earl 


Marſhal. 535 
Articuli ſuper Chartas,edit,28 E, 1, 
53k 

Capita. fo. 
1 Confirmation 2. 538 
2 Purveyors 4 & 5. 543 
3 Marſhalſca 1. 547 
4 Common Pleas 1. 559 
5 Chancery 1. 551 
6 Seat 1. 554 
7 Dover Caltle 1. 556 
8 Sheriff 2. 558 
9 Jurors 3. 560 
IO Conſpiravit 1, Fb1 
11 Champerty 3, 562 
12 Debt al Roy 4. 565 
13 Sheriffs 1. 566 
14 Hundreds. ibid. 
I5 Proces 1. 567 
16 Retorn de Vics. 568 
17 Proclamation 1. 569 
18 Walt 5. 571 
19 Livery, &c, 572 
20 Gold, &c. 574 


Statut” de aſportatis Religiorum, edit. 
35 E.1. 589 


Part of this Stat* is left our of the printed 
Books, 584 


Statur de frangentibus priſonam,edit, 


1 E.2. 589 
Status de Militibus, edit.1 E,2, 593 
Articuli Cleri edit.9 E.2, 599 

Capita. fo. 
1 Prohibitions 1, 619 
2 Prohibition 2. ibid, 
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3 Prohis 


STA, 


Capita, fo. 
3 Prohiþinon 3. 620 
4 Prohibition 4. 620 
$5 Prohihicion 5. 621 
6 Juriſd1&tion 2. Ge.2 
7 Excommengement TI. 622 
B Reſidence 1. 623 
9 Diſtreſs 6. : 627 
toAbjuration 3. Appeals 6. 628 
11 Monaſteries. 629 
I2 Excommengement 2, 630 
13 Ability & Nobility. 631 
14 Election 2. 632 
x5 Clergy 3. 633 
16 Clergy 4. 637 
Star' 18 E.3. Cap. of Tithes. 639 
Stat* 2 E.6. Cap. 13 of Tithes. 648 
Stat' 1 H.5. Cap.5. of Additions. 665 
Stat' 27 H.8. Cap.16. of Inrolments. 671 
Stat* 32*H.8. Cap.s. of Executions, 677 
Stat* 32 H.$. Cap.38. of Mariages, 683 
Stat' 2 E.6. Cap.$. of Offices. 688 
Star' 22 H.$. Cap.s. of Bridges. 697 
Stat* 43 E!. Cap.4. of charitable uſes. 9707 


Stat? 31 El. Cap. 12. Sellers of horſes, &c. 


ag 39 El. cap 5. tals & Houſes of 7-9 
tat' 21 74. cap. \ Correttion. 26 
Stat* 7 7a. cap.4. Rogues, Vagabonds, &c. 
728 
Star* 31 El. cap. 7. Cottages and Inmates. 
737 


rt 
Erection of is of 


Star” 14 R.2.Ca.1,2, 
2 H.4. cap.s. 

4 H.4, &c. * 

Star” 25 H.$. cap. 25. concerning Printers 

and Binders of Books, 774 


V Imployments. 741 


Concerning Statutes in geyeral. 


Rules obſervable in the conſtruction of Sta- 
tutes. 25,31.84,112,148,287,301,460 
Where long uſage may prevail againſt a 
Statute. 28 
Where a Statute ſhall bind the King with- 
out being named, and where not. 7 ide 


Prerogative. 
Where S King may diſpenſe with a Starute 


by non obftante, and where not. ide Pre- 
rYogative. | 

Which ſhall be ſaid to be a Statute, 99,249, 

585,586,587,624 

Where Caſes out of the miſchief, are our of 

the meaning of the Statute, though with- 

in the letter. 106,107,178,142,386,563 


eA T able. 


STA. 


Where Caſes within the miſchief are withig 
the meaning of a Statute, though nox 
within the lerter. 110,113,124,234,242 : 
249, 256, 291, 293, 309, 322,342,346, 
359, 419, 427, 429, 476, 502,5 19,520, 

679,680,681 

Where Statutes that give remedy for wrong 

ſhall be taken by equity. 152,153,242, 
249,284,322,395,572 

Where Statutes made for the expedition of 
'of Juſtice ſhall be benignly conſtrued, 
137, 249, 251, 258, 260, 290,315,373, 

Where any Judicial AR is by any A. 
reſerved to the King, it muſt be done in 
ſome Court of Juſtice. 186,187,168,210, 

216,454 

Where a Statute in the affirmative, withour 
2 negative expreſſed or implied, doth not 
take away the Common-law. 200, 201, 

; 313,448,472 

How general words in a Statute ſhall be cog. 
ſtrued. 385,396,501,502,504 

Where things for neceſlity ſake are exce- 

ted out of a Statute. 168 

Where remedy is given by a Statute to one, 
his executors or adminirators ſhall haye 
the ſame remedy. wid. 

Where inferiour Courts are named, ſype- 
riour are included, & e cont”. 137,166, 

186,444,114 
Where a Star' begins with inferiqur de- 
rees, as Abbor, &c. extends to Biſhop or 
Foes degrees, & e cont”. 151,457,561, 

| _ 

Where Statutes made in aftirmance of the 
Commor-law, though they mention. to 
give remedy tor preſent, yer extend to 
{juture times, 235,236,308,384,592' 

How Statutes reſtraining the Common-law 
ſhall be conſtrued, 4424445 

Statutes without general words haye no re- 


troſpeR. 259,292,474. 
Which ſhall be ſaid to be Acts of grace, 378, 
495,441,566 


Where a particular ARion, or place where 
it ſhall be brought is mentioned in 2 Star? 
others may be intended. 207,322;325 

Where a remedial Star* preſcribes a form, 
it muſt be obſerved. 388 

Where a thing is granted by a Stat*, all ne- 
ceſſary incidents are granted with ir. 458, 

OI 

Where degrees of | any 0m are inflicted 
by 2 Star*, for the firſt, ſecond, or third 
offence, there mult be ſeveral canvidtions. 


468,479 
Statutes 


"Y 


SUB. 


Statutes many times in the form of Char- 


rers. 1,525,039,044 
Statutes anciently proclaimed by Writs ſent 
to the Bailiffs. 526,639,644,670 
Where impoſlible clauſes in Statutes are 
void. 587,588 
Starutes made without Prelates. 
Statutes are to be expounded by Judges. 
| 611,614, 618 
How Judges have expounded Starures to 
prevent delay. 137,149,242 
How a Statute repealed ſhall be revived. 686 


Where by a ſpecial proviſion a Statute may 
be made void by Proclamation. 742 


Subſidy. 


Cuſtome of wool not due by Commor-law, 
bur granted by Parhamentr. 58,39,60,6r, 
$31 


The King may take onely ancient aid and | 


taxes, and cannot ſet any new impoſiti- 
ons but by common conſent in Parlia- 
ment, 58, 59,60,61,62,63,529,532,533, 


$34 

What Cuſtomes Merchant ſtrangers ſhall 
Pay. es: 58,59 
Prifage granted in lieu of purveyance for 
wines. 59,60 
Lord Latimer puniſhed for procuring new 
Impoſitions to be ſer. 61 
No new Impoſitions laid on the Subje& 
+ from F.z. till Q. Mary. ibid. 
Tonnage and poundage when and where- 
fore granted. ibid. 
What cuſtome ſhall be paid for new Drape- 
ries and ſtuffs. 62 
How anciently fifteemths were taken, and 
how now. 77 
Sub fidies anciently called aids. 528 
What is intended by a ſaving of ancient aid. 
: 00997 

What cuſtome or /#b/;dy denizens ſhall pay. 


747 
Suit of Court, 


S$wit real, and ſuit ſervice wherefore due. 
99,117 

Where [uit may be done by Attorney. 99, 
100,225 

Where a diſtreſs may be taken for ſir. 
104,116,117,118,119,120 


$xit defined. 117 
Wherefore and by whom /xir muſt be done, 
i119 


eA T able. 


TAI 


Sammons, 
Where ſummons ruſt be made 6n the land, 
253 
Summons in Eyre 40 dayes before; 283 


Where ſummons in real Actions muſt be fif- 
teen dayes, 567,568 
Why fifteen dayes were given for retorns. 


567 
Summons & ſeverance, 


Where there are ſeveral Plainriffs one ſhall 
have judgement alone. 236 
Where in waſt there ſhall be ſummons and 
ſeverance. | 307 
Where two joyn in Actionand have one re- 
medy, and one 1s ſ#mmontd and ſevered, 
and one recovers the moity, the other 
may enter. 308 
Fuperior not charged, as long as the infe- 
rior is ſufficient, 382 


Suſpicion, 


Where one may be arreſted upon ſuſpicion 
of felony or treaſon. 52 
The ſufficiency of cauſe of ſuſpicion, wheres 
upon one is arreſted ſhall be determined 
by Judges. ibid. 


\ 


Tail. 


Where lineal warranty of Tenant in tasl is 

no barre withour aſſets. 293,333 
Eſtates rail were fee ſimple at Common-law. 
333 
All eſtates tail are not mentioned in ##.2; 
Cap.I. 334 
Tenant in #44, after he bad iſſue at Com- 
mon-law might forfeit for treafon. 363d. 
What miſchiefs were before, and what re+ 
medy by donis Conditionalibmse 334,33$ 
Of things lying in grant, there can be ng 

diſcontinuance. 335 
Where the iſſues in rai! ſhall be bound by 
warranty,&c, as well as the donees. 335, 


336 
Tenant in ta;/ ſhall hold of the donor. 50g 


Temps vide Computation, 


Tenant 


Hhhhh 3 


TEN. 


Tenant en taile apres in Poſsibi- 
lity de iſſue extin@, 


Where he ſhall be puniſhed for waſt, & + 
Ms oO 145 
Tenant in common, 


Where in general acceptation tenants 17 
common and joyntenants hold in commu- 
ns. 403 

Where tenants in common may have a writ 
De reparatione facienaa. ibid, 

Where one tenant in common ſhall have an 
A&ion of waſt againſt his Companion,or 
a writ of Partition, 403,404 


Tenant per Curteſie. 
Where he ſhall be puniſhed for waſt, & # 


cont. 145 
Where his alienation with warranty ſhall 
binde his heir, & e cont'. 292,293,294 
Who ſhall be ſaid ro be renant per curteſie. 
335,336 

Where texant per curtefie may have a 20d 
es deforceat. 353 
Where the alience of tenant per carteſie ſhall 
have a Scire facias againit the heir who 
hath lands by deſcent. 679 


Tenant for life, 


Where tenant for life ſhall have eſcuage, 
ward, mariage, and relief, but not aid. 


234 
What ſhall. be ſaid to be an eſtate for life, 
301 

Tenant at ſufferance, 


Who ſhall be ſaid to be tenant at ſufferance. 
134 
Tender, . 


Where arid when zexder of amends is a good 
lea in treſpaſs, 107 
Where ſufficient is tendered and refuſed, de- 
tinue lies for goods or cattle, ibid, 


Tenures. 


Where by a. feoffment of part of the te- 
nancy at Commorn-law the feoffee ſhould 
hold of the feoffor, and how now altered 
by the Statute of 2 ua emptores, 65, 66, 


86,275,501 z302,503 304,505 


eA T able. 


TIT 
- 
All lands are mediately or immediately held 
of the King. SOT 
Where a tenure extinguiſhed ſhall be revi- 
ved. 5OL,FOZ 
Tithes, 


Where prohibition lies for :5thes. Vide Pro- 
hibition, 
Where tithes are paiable of Mills. G21 
A Parſon ſhall have :irhe of nothing twice 
ina year. 621,651,652 
Where a Parſon hath tithe of the fruit, he 
ſhall have none of the trees. G21 
Difference berween Common and Canon- 
law touching tithes. 622,653 
How and where tithes were and are to be 
ſued for. 489,490,641,660,661 
Modus arcimandi quid & de quibus. 490, 
657,053,0 
What ſhall be a good farictaion = 
| 490,491 
Tithes amounting to the fourth part of a Re- 
ory triable at Common-law. 491,441 
Where at Common-law before 18 E 3. a 
Scire factas lay to try the night of tithes 
berween ſpiritual perſons. 640 
Tithes in Lay-mens hands are contributory 
to temporal charges. 641 
When. 2thes were firſt reſtrained to be pi- 
ven from the Parſon of the Pariſh. 641, 
6 
Where Parſons may have 7:thes in other b_ 
riſhes. 641,642,653 
How rirhes were Paiable before the Con- 
queſt, 642 
Of what trees tithes ſhall be paid, per 43 F. 
3. cap s 642,643 
Whart land, &c. ſhall pay no ::thes. 629,643, 
648,651,652,655,656,664' 
Where a Parſon may wage his Law concer- 
ning tithes. 44 
Where to ſue for tithes of timber above 20 
years growth in Courts Chriſtian is a 
Premunmre. 64 
Who may preſcribe to be quit of tithes. 
: 645,652,653,654,6 
Wherefore ſome tithes _ ——_ 
be ſued for in Court Chriſtian. 646,647 
Titbes of land in no Pariſh belong to the 
King. | 647 
When Lay-men impropriators were firſt en- 
abled to ſue for tithes. 648 
The ſeveral kinds of tirhes 649 
Where tithes ſhall be ſaid ro be fraudulent- 
ly ſer our. ibid. 
Where ſhall the treble value for not ſetting 
out tithes be ſued for. 650,651 
Where 


TRA. 
Where coſts ſhall be recovered for not 
ſerting out of tithes. 651 
What ſhall be a good plea in debt for not 
ſerting out tithes. ibid. 
Where, and of whom perſonal 7ithes ſhall 
be paid. 657,658 
No man to be compelled to take an oath 
touching :ithes. ibid. 
How tithes ſhall be ſued for in Loudox and 
Canterbury. 659,660 
Where a writ of Right of advowſon lies for 
tithes. 661 
T ithes of goods or cattle given in marriage 
in wales taketi away by 2 E.G. cap. 13. 


663,664 
Toll. 


What ſhall be ſaid to be reaſonable, and 

what outragious toll. 219,220,221,222 
Wherefore to// was invented. + 220 
No toft incident to a Fair or Market. 614. 
When and by whom ?o/ is to be paid, 221 
Who ſhall be quit of zolf, 220,221,222 


Maurage, pontage, pavage, keyage, what and 


wheretore taken. 222,223 
Trades, 
A Miller is an art or faculty. G21 


All lawfull trades and myſteries are good 
additions. 668 


Treaſure trove, 


Who ſhall have Treaſure trove by land or 


ſea, 168 
Traverſe & traverſable, 

What is traver/able in an Avowry. 296 

What is traverſable in a Ceſſavit. ibid. 


What a Termor that comes in to falſifie a 
Recovery mult traverſe. 323,324 
Where the ſuggeſtion of a prohibition may 
be traverſed. 611 
Where the ſufficiency of the cauſe of refu- 
fal of a Clerk by the Biſhop is traver- 


ſable. Ln 
Where the Alias di in an addition is not 
traverſable. 669 


Where offices may be traverſed. Vide Inqui- 
ſition. 


Treſpaſs, 


The etymology of it. = ol 
Where if the Baily of xbe Lo. diſtrain for 


A Table, 


_—— — 


— —p 


ſervices not behind, ryeſpaſs lies. 1053 
06 


1 
Where if the Lo. break-the houſes, cur the 
wood, or feed the ground of his tenant, 
treſpaſs lies. 106 
Where tender of amends is good plea in 
treſpaſs. I07 
Where if one diſtrain and eſſoin the di- 
ſtreſs for that it cannot be replevied, the 
owner ſhall bave treſpaſs. 441 


Trial, 


Where and before whom trial of life ſhall 
be, for offences done upon land or ſea, 


30,50,F1 
In dower trial of life of the. husband ſhall 
be by Judges not Jury. 80 


Where baſtardy ſhall be tried. 99 
No trials ſhall be in Franchiſes, but for cau- 
ſes ariſing in them, 231 
Where contra&s made in Fairs ſhall be tried 
i Courts of Pipowder. ibid. 
Tranſfitory Actions may be laid in any Coun- 
ty. 239,230,231 
Trial and proceedings ina writ of Righe 
and appeal by Batrel. 247,248 
Enqueſt ſometimes taken for trial. 291 
Where real ARions ſhall be eried. 567, 
68 

Manner of al of Priſoners in Ba. Roxie 


68 

Where the cauſe of refuſal of a Clerk'by 
the Biſhop ſhall be ried. 632 
Where a Clergy man may be tried at the 
Commor-law. 638 


Variance. 


Where the Plaintiff cannot declare in an 
other County, then is in the original 
writ. 231 

The addition of a Defendant muſt be, as 
when the writ bears teſt. 670 


Verditt, 


Where a »erdid that A. killed B, ſe defes- 
dendo, is not good without ſerting forth 
the ſpecial matter, 315 

Where if a Jury find one guilcy in Appeal 
or Indi&ment at another day then in the 
Appeal or Indiment the verdi& is good, 

318 

Where a ſpecial verdi# may be found. 425, 

426 
Where 


V OV. 


AT able. 


Where a conditional verdjif# but an abſo- | 


lute Judgement ſhall be given. 440 
What faith ought to be given to verdifts. 


495 
Veſt & deveſt, 
Where a thing once veſted ſhall never be 
deveſted. 391,392 
View, 
Where view ſhall be granted. 306,480,48r, 
482,483 
What ſhall be a good counterplea in view. 
481 
Villen & FVillenage, 
The etymology of ville. 28 


Were a villen may ſue or be ſued. ibid. 
What ſhall be an infranchiſement of a v:/- 


len. 112,128 
Vivary vide Forreſt. 
Voucher, 
The erymology of the word. 241 


When, where, and who may vexcb to war- 
ranty, and in what Aions, & e cont”. 
241,242,243 ,244,245,246,352,47 
Where Proclamation ſhall | be awarded 
againſt the voxchee. 114 
Where voxchee ſhall be amerced, 149 
Who may counterplead, and what ſhall be 
a Shs counterplea of voncher. 241,244, 
243,244,245,246 

W hat plea a voxchee may plead. 242,243 
What ſhall be a good ſeiſin to vwowch on. 


244 
ſcifn. 
ibid. 
Where one ouſted of a wxcher may have a 
Warrantia Charta. 245 
Where voxchee nmaſt fſhew the cauſe of vou- 
_ cher. - 246 
Where vonchee may falſihe a- Recovery. 
323 

What ſhall be done npon a forein woxcher 
in aninferiour Court. 325,326,327 
Vouchers not to be uſed for delay. 325,366, 
367 

What remedy for falſe vexcher. 366,367 


What ſhall be a good counterplea of 


— 


WAG. 


U ſary, 


Unlawfulneſs of it, and againſt whom it 
ſhould run. 8g 


Uſurpation, 


Which ſhall be ſaid to be an »ſ«rpatics of 
liberties. 272 
Difference between an »ſ#rper, and him that 
comes in by courſe of Law. 357 
Where there is an »ſ«rpation upon the 
King, when ſhall the King preſent. 358 
Where an »/*rpation ſhall be a barre for 


ever, 358,360 


| Where a 24a. Impedit lies upon an wſarpe- 


Log. 358,359 
What is gained by an #ſ«rpaticn. 360 


Where upon a »/#rpatiov a man may have 
a FScire facias, and not be driven to a 


Dua. Impedit. 362 
Where #ſ#rpation of Common ſhall nor 
binde. 477 


Utlawry, 
No man to be wtlawed m/s per legem terre, 
Where an atlawry may be pleaded. 6s. 
Where an »t/awyy ſhall be avoided by ria 


or writ of Error. 670 
Wager of Law, 

The antiquity and reafon of it. $2 

No Wager of Law hes in account. 380 


Where a Parſon may age his Lev concer- 
ning Tithes, . 644 
In.a Court Baron all pleas are determinable 
by wager of Law, without ſpecial pre- 
{cription to try them by Jury. 442,443 


Wales, 


Wales anciently held of the Crown of Zng- 

land. 195 
H.3. made F.1. Prince of Wales. ibid. 
Laws of Wales changed and altered by poY ; 


How Replevin fhall be made of diftrefſes 
taken 


taken and carried into ales. 
When the Welch were brought into ſub- 


195, 


jection. 177 
Paiment .of tithes-in . Wales of goods or 
cattle given in mariage, abrogated by 
1 E.6.cap.13. 663,064, 


Wardſhi Pp: 


Where the heir of tenant in Capite ſhall be 
in Ward, and where nor.. 10, 11, 12, 13, 
| 14,15,93,203,391,392,393 
Where. tenant per Knight ſervice ſhall nor 
be.in ward till homage received. I1 
Where the King. may avoid his. grant of a 
war aſhip. I3 
Where.the ward may have-an Action for 
waſt done during his minority. ibid. 
Per Magna Charta cap. 27. none to be. in 
ward .t0 the King for fee farm, Soccage, 
Burgage, and perit Serjeanty, 44 
Where if tenant of a Barony by Knights 
ſervice be made, and the Barony come 
to the King, the heir ſhall not be in 
ward. 
Where if the ward die the grantee of the 
body is withour remedy. 92 
Where-the Lord ſhall have ward/4ip though 
he neither ſeize the ward nor tender 
mariage. 93 
Where the Lord- ſhall barre himſelf of 
wardſhip by acceptance of homage, 
I1I 
Where a writ of yard lieth, and what 
Judgement ſhall. be given. therein. 111, 
112,113,114,442,443 
Where the heir ſhall be in ward, notwith- 
ſtanding a conveyance made by his an- 
ceſtor. I12 
Who ſhall have a writ of Rav;pment de 
card, and what ſhall be recovered if it. 
203,204,4344435,436,439,440 
What ſhall be a good plea in a Raviſt 
ment ae gard. 392,441,442 
wWardſhbip is a chattel, and ſhall not goe to 
the heir but ro the Executor, 441 


Warranty, 


Where a Lord by homage Anceſtrel is 
bound to warranty. 11,275 
Where a warranty of the Predeceſlor binds 
not the fceathe I5S 
Warranty much favoured in Law. 243, 


259 
Where the King ſhall be bound to war- 
rant). 269 


»A. Table. 


WAS. 


Where ( Ded;) makes a Warranty. 275,276 » 
Where one. may uſe an expreſs: warrayty, 
or a warranty in Law. | ibid._ 
Where a warranty ſhall be implied.. 259 
Where the _—_ of renant pey curteſie, 
upon alienarion ſhall b:nde the heir, and 
where not. 292,293,294. 
Where the warranty of tenant in tail ſhall, 
be a barre, and where nor. 293,295 


Warrant, 


Which ſhall be ſaid ro be a legal Warrant 
or Mittimus tO commit one to Priſon. 


52453,391,592 
Warres vide Park, 
Warres, 
Who are .priviledged from going to warres, 
14 E.3.a ſub*dy of wool and. leather < 
ted in reſpect of warres. 60 


Kingdome almoſt ruined by warres of H.3. 


G1 
Poſſeſſions of Priors aliens, ſciſed by the 


King in warres. 584 
Waſt, 

What ſhall be ſaid ro be waft. 304,328, 

329 


The ſeveral kinds of waſf. 145,303 
For and againſt whom an Action of waſt 
lieth. 13, 135, 145, 202, 299, 300,301, 
302, 303, 304, 305, 306, 328, 329,389, 
390.403,4306,571 
Where ſeveral perſons may NN Q = A- 
ion of waſt. | 305 
What ſhall be recovered in waft. 13, 146, 
289,299,304,305,306,328,32g9 
Where waſt is diſpuniſhable. 142,146,303 
Where a writ of Eſtrepment lies. 328,32g 
Of what value waſt muſt be, for which an 
Action lies. 3 
Where Reverſioner may enter to ſee if waft 
be done. ibid, 
What ſhall be a good plea in waft. 302,303, 


| 306,307 

Where Actions of waſt ſhall be extended 
favourably, that waſt being hurtful to 
the Common-wealth may be puniſhed. 

| 305,328,329 

Where view ſhall be granted in walk, 
390, 306 


Ti1il 


Weight: 


WIT. 


Weights and Meaſures, 


Per Magna Charta oe 0 25. una menſura 
«num pondus throughout England. 41 
For weights and meaſures Laws before the 
Conqueſt, ibid. 


Withernam, 
The etymology of the word. 141 
What goods or beaſts ſhall be ſaid to be 
taken in p/itbernam. 4, 1405141 
OFT 22%) # 14g --->v" 9a : 19) 
For J 723 f0, witniſſes. L 


Witme(ſes viva voce better then paper proofs, 
G11 

Witneſſes cannot teſtifie in the negative but 
the affirmative. 662 


tyreck, 


W.1.cap.4. of wreck, is but declaratory of 
the Common-law. 166,167 
What goods ſhall be ſaid ro be wrecked. 
| 167,168 
Wherefore wreck was given to the —_ 
101A. 

Where wreck ſhall be tried, and how wreck- 
ea goods diſpoſed of. ibid. 


Writs, 

Briefe unae. 39,40 
Regiſter of writs cannot be altered but by 
Parhamear. 407 
Difference between an Action and a wrt. 
39,40 

When a writ recites a Stature, it alwayes in- 
troduces a Law. 121,130 
Where wrirs ſhall be contra pacem, & non 


vi & armis. 131,132 
Seperalia Breva de 

Plegizs Acquietanass. 20 
Oaro & Atta. 42,43,55,315 
Capiend' Impugnatores f ures. F3 
Areſtando milites (Soldiers) ibid. 
Apoſtato capitnads. 5334306,4 37 
Ne exeat Kegno. 54 
Leproſo amovenad. ibid. 
Homine Replegiands. 55 
Retto. 39, 57, 90, 247, 343, 344» 345,340, 
—_ 

On titalo ingreſſus eſt. 67 
Equaliter taxand”. = 
Rediſſciſin, & Poſt diſſeiſin. 83,115 


Admeaſurement de paſture, Secunda ſuperone- 
$3,367,360,369,370 | 


rAtzone. 


eA T able. 


WR I, 

Clauſuris frangenats. 88 
Raviſhment de Gard. 90,439,440,441 
Attorn* Recipiend”, 100 
Againſt infringers of Magna Charta, 108 
Droit de gard. I11,112,113 
Contra formam feoffomenti.117,118,119,120 


Ne injuſte vexes. 118 
Cont ributione faciend”. 119,120 
Rationabilibus deviſis, 128,129 
Perambulatione faciend' ibid, 
Mordanceſter. 133,134,291,35 2,399,400 
Monſtravit ae Compoto, 144,380,381 
Ex parte tals, 380,381 
Intruſion. IF1 
Entre in le per, in le per & e114 in le poſt 
153,154,155. 
Aid arl Roy, & Rege inconſulto. 227, 269 
Dower. 216,217 
De auxilio ad faciendum filium militem 05 
filiam maritand'. 232,233,234,235 
De Poſſeſsione. 241 
Proceaenaum loquela ad juditium. 269 
Atel 
Beſaiel ; 290, 291, 399, 400 
Cofenage 
Formedon. 291 
Entre in Caſu proviſo. 309,310 


Entre in conſumili Caſu, 309,310,405,406, 


07,408 
7afticies. pins bt 2 
Summon. ad warrantizand'. 324,325 
Recoraare. 325,339 
Eſtrepment. 328, 329 
Pone. 339 
Entre ad communem legem. 346 
Dues ei deferceat. 350 
Luare impedit. 356,357,358,359,360 
Darvrein preſentment. ibid, 
Indicavit. 364,365 
Droyt de Aavowſon. 364 


Aameaſurement de dower. 367,368,369,370 


Meſne. | 37343743375 
De 7adicia ad Set Appellari. 386 
De Reparatione facienaa. 403 
Dued permittat. 406,407 
HY HYHM. 407 
De uxore abdutta cum bonis viri. 434,435, 
336 

De moniali abautta. 437 
Non omitt as. 453 
Contra formam Collationss. 457 
Scire facias. 470 
Prohibition”. 601,602,&c, 
Ponte reparands. 701 
Cantione admititenan. 623 
E xcommunicato Capiendo ibid. 


IxXDEX 


INDE x of Maximes and Rules. 


_—_— expoſitio eſt fortiſSima in Lege. 10,11,136, 


139,181 

Ceſſante ratione Legis ceſſat ipſa Lex. 'S 

In omnt re noſcitur res que ipſam rem exterminat. 15 
Optimus interpres Legum conſuetudo. 18,228 
De non apparentibus &* non exiſtentibus eadem Lex. 20 
In preſentia majoris ceſſat poteſtas minoris. 26,166 
Ionorantia Judicis ſepenumero calamitas innocentis. 30,591 


Ubi lex eſt ſpecials, &57+ ratio ejus generalis, generaliter eſt accipi- 
enda. : / 43 


Quando aliquid probibetur, probibetur e& one per quod devenitur 
ad illud. | 48,83 


Merito beneficum Leg amittit,qui legem ipſam ſubvertere intendit. 
Tuſtitia debet eſſe libera, quia nibil iniquius cvenali juſtitia ; plena, 


quia juſtitia non debet claudicare ; C& celeris, quia dilatio eſt que- 
dam negatio. 56 


Lex eſt tutiſſima Caſbis, ſub clypeo Legis nemo decipitur. 56,526 


Major hereditas Tvenit unicuique noſtrum a Jure & legibus quam 

" parentibus. 56 
Diſcretio eſt diſcernere per legem quod ſit juſtum. ibid 
In Republica maxima conſervanda ſunt Jura belli. 2 
Nihil tam proprium eſt Imperit quam leoibus coivere. 63 
Nemo contra faftum ſuum wvenire poteſt. 66 
Qui omne dicit, nihil excludit. x 33 
Generale diftum generaliter eſt intelligendum. ibid. 


Omnis nova conſtitutio futuris temporibus formam imponere debet, 


non preteritss. 95 
Tiitit 2 Multi 


Cic., 


A T able. 


Multi litigant in foro, non ut aliquid lucrentur, ſed ut cvexent alios. 
112 


Omnis conſenſus tollit errorem. 

Ad ea que frequentius accidunt Jura adaptantur. 

Qui non obſtat quod obſtare poteſt, facere -videtur. 

Silent leges inter Arma. 

Dormiunt aliquando leges, nunquam moriuntur. ibid. 
Ex malis moribus bong leges oriuntur. ibid. 
' Ouinon habet in ere luet in corpore. 173 
Hem eft nihil dicere & inſufficienter dicere. 178,453 


Furi non eſt Conſenum, quod aliquis acceſſorius in Curia Regis con- 
vincatur, antequam aliquis de fafto fuerit attinfus. 183 


Lex uno ore omnes alloquitur. 184 


Nihil aliud poteſt Rex, &c. quam quod de jure poteſt. 


Pena ex delifto defunti heres teneri non debet.( 
In reſtitutionem, non in penam hares ſuccedit. 


Ceſſante cauſa ceſſat efſe tus. 


Culpa eſt immiſcere rei ad ſe non pertinenti. 


Pendente Lite nihil innovetur. | 

Multitudo Imperatorum perdidit Curiam. 

Improbi rumores diſ$ipati ſunt Rebellionis Prodromi. 
Exceſſus in re qualibet Jure reprobatur communi. 
Lex dilatores ſemper exhorret. 

Tudicis officium eſt, opus diei in die ſuo perficere. 


UH Lex aliquem cogit oftendere cauſam, neceſſe eſt quod cauſa ſit 
Juſta & legitima. 269 
Nullun tempus occurrit Regi. 273 
| Nemo 


eA Table. 


Nemo punitur ſme injuria, fa&o, ſeu defalta. 28+ 
Aftus Legis nemini eſt damnoſus. ibid, 
Preſtat cautela quam medela. 299 


Qui non prohibet quod prohibere poteſt, aſſentire oidetyr. 305 
Quando Lex aliquid concedit, concedere -videtyr &+ id per quod 


devenittur ad illud. 306 
Omne majus dignum trabit ad ſe minus dignum. 307 
Lex Anglie eſt Lex miſericordie. 315 
Infinitum in Jure reprobatur. 340,397 


Tudicia in Curia Regs reddita pro cveritate accipiuntur, & judicia 
funt tanquam juris difta. 360, 3$0, 573 


Fudicia in Curia Regis reddita non adnbilentur, ſed ſtent in ſuo r0- 


bore quouſque per errorem non attnfum adnihilentur. 360 


Nihbil tam conveniens eſt naturali equitati, unumquodque diſſolvi eo 


ligamine quo ligatum eft. 360,573 
Intereſt Reipublice res judicatas non reſcindi. 360 
Expreſſio eorum que tacite inſunt nihil operatur. 365 
Poteſtas Regia eft facere juſtitiam. 374 
Nemo poteſt contra Recordum cverificare per patriam. 380 
Melior eſt conditio poſſidentis. 391 
Ad officium Juſtitiariorum ſeat unicuique coram es placitandi ju- 

ſtutiam exhibere. ; 451 
Sequi debet potentia juſtitiam, non prcedere. 4.54 
Cut plus licet quam par eſt, plus oult quam licet. 465 
Ou ſentit commodum, ſentire debet &* onus. 489 
OQuilibet poteſt remunciare juri pro ſe introdu@to. 183,501 


Parum proficit ſcire quid fieri debet, fi non cognoſcas quomodo fit 
futurum. | 503 


Tiiit 3 Res 


A Table. 


Senec. Res ſtulta eſt nequitie modus, (there is no mean in miſchief.) 


507 
Res inter alios ata, alteri nocere non debet. | 513 
Abſoluta ſententia Expoſitore non indiget. : 533 
Nature vis maxima (vel) natura bis maxima. 564 
Quamvis aliquid ex ſe non fit malum, tamen ſi fit mali exempli, non 
eſt faciendun, ibid, 
Solus Deus facit heredes, non homo. ibid. 
Servile eſt expilationis crimen, ſola innocentia libera. 573 
Reges qui ſerviunt Chriſto, faciunt Leges pro Chriſto. 585 
Lex eſt ſanFio ſanta, jubens honeſta, & probibens contraria. 588 
Deliberandum eſt diu, quod ſtatuendum eſt ſemel. ibid. 
Intereſt Reipublice, ut carceres ſint in tuto. 589 
Quodcungue aliquis ob tutelam corporis ſui fecerit, jure id feciſſe 
cvidetur. 590 
Tynorantia Judicis calamitas innocentis. 591 
Veritas 4 quocungque dicitur, a Deo eſt. 592 
Leges poſteriores priores abrogant. 685 
Ratio Regt: eſt anima Legis. 689 
Lex beneficialis rei conſumili remedium preſtat. ibid. 
Quecunque intra rationem Legis inveniuntur intra ipſam Legem eſſe 
Judicantur. ibid. 
Vigilantibus, non dormientibus, Jura ſubveniunt. 690 
Nul prendra advantage de ſon tort dem. 7 13 
Judicium pro cveritate accipitur. 380 
Nemo poteſt contra Recordum rverificare per patriam. ibid, 


FINIS, 


